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RAILROAD   REPORTS 


Ci-AY  If,  Western  Maryland  R.  Co.  * 

(Supreme    Court  of  Pennsylvania,  May  18,  1908.) 

[70  Atl.  Rep.  807.] 

Appeal   and    Krror — Preliminary   Examination   of  Jurors — Ground 
for  ReversaL — In    an    action  against  a  railroad  company  for  injuries 
to  an  cmproyee   of  another  railroad  company,  a  refusal  to  permit  an 
examination  of   jurors  to  determine* whether  any  of  them  were  em- 
ployees of   the    company  by  which  plaintiff  was   employed  was   not 
ground  for  reversal  where  there  was  nothing  to  show  that  such  com- 
pany was  interested  in  or  in  any  way  connected  with  the  litigation, 
or  would  be  affected  by  any  verdict  that  might  be  rendered. 

Jury — ^Preliminary  Examination. — It  is  proper  to  permit  a  general 
inquiry  as  to  the  direct  or  contingent  interest  of  jurors  in  the  result 
of  the  litigation,  or  in  the  parties  thereto,  when  any  reasonable  ground 
to  believe  that  some  of  them  may  have  a  possible  interest  in  the  re- 
sult or  the  parties  appears. 

Trial — Instructions  —  Points  Requested  —  Reading  to  Jury.  —  Act 
March  24,  1877  (P.  L.  38),  requiring  the  points  requested  to  be  read 
to  the  jury,  does  not  require  the  court  to  read  such  points  as  are  an- 
swered in  writing  by  the  court  in  the  negative. 

Railroads — Accidents  to  Trains — Injuries  to  Employees — ^Joint  Use 
of  Railroad  Yard. — Where  defendant  railroad  company  and  the  rail- 
road company  by  which  plaintiff  was  employed  jointly  used  the  tracks 
in  a  railroad  yard  at  the  place  of  a  collision  between  a  train  of  each 
company  in  which  plaintiff  was  injured,  plaintiff  was  entitled  to  re- 
cover against  defendant  company  on  proof  that  it  caused  the  collision 
by  failing  to  comply  with  the  rules  and  regulations  adopted  by  the 
two  companies  for  use  in  the  yard  in  order  to  guard  against  collisions. 

Appeal  from  Court  of  Common  Pleas,  Cumberland  County. 

Action  by  A.  M.  Clay  against  the  Western  Maryland  Rail- 
road Company  to  recover  damages  for  personal  injuries.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed. 

Sadler,  P.  J.,  in  the  court  below,  charged  in  part  as  follows: 
"The  plaintiff  in  this  case  has  brought  his  action  to  recover 
from  the  Western  Maryland  Railroad  Company,  the  defendant, 
damages  to  compensate  him  for  the  injuries  he  received  on  Feb- 
ruary 21,  1906,  from  the  alleged  negligence  of  the  employees  of 
the  said  defendant. 
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"It  appears:     That  the  plaintiff  was  the  baggage  master  on 
train  No.  97,  which  daily  makes  two  trips  from  Gettysburg   to 
Harrisburg  and  return,  over  the  lines  now  controlled  and  oper- 
ated by  the  Philadelphia  &  Reading  Railroad  Company.     That 
the  scheduled  time  for  the  return  of  this  train  to  Gettysburg" 
from  its  second  trip  was  at  or  about  five  minutes  after  9  o'clock 
in  the  evening.     That   on  February   21,  1906,  it  arrived    there 
about  9:28  or  9:30,  being  almost  a  half  hour  late,  and  having 
unloaded  its  passengers  and  baggage,  the  train  was  pushed  back 
on  what  is  called  a  "wye,"  in  order  that  the  engine  migh^be 
turned,  and  made  ready  for  the  first  trip  to  Harrisburg  on  the 
following  morning.     That  the  train  consisted  of  a  combination 
car  in  which  the  baggage  was  carried,  of  a  passenger  coach,  and 
of  a  mail  car.     That  as  the  train  approached  the  station  the 
brakeman  on  the  train  dropped  off,  in  order  that  he  might  open 
the  switch  to  permit  the  train  to  enter  the  wye.     That  Garvin, 
the  conductor  of  the  train,  and  the  plaintiff,  the  baggage  agent, 
took  their  positions  on  the  rear  platform,  the  latter  intending, 
as  it  seems  was  his  duty,  to  be  there  in  order  to  drop  off  and 
open  the  second  switch  on  the  wye.     That  the  engineer  backed 
the  train  in  the  direction  of  and  upon  this  wye.    That  the  night 
was  misty  or   foggy  and  very  dark.     That  after  entering  the 
switch  a  short  distance  the  train  ran  into  a  train  of  cars  which 
had  been  placed  on  one  of  the  legs  of  the  wye,  and,  as  a  result 
of  the  collision,  Garvin  and  Clay  were  thrown  down;  Clay,  the* 
plaintiff,  falling  on  the  tracks  and  seriously  injured,  both  legs 
being  broken.     He  was  taken  to  a  hospital  in  Harrisburg,  was 
treated  as  has  been  testified  to,  and  you  have  heard  how  long 
he  was  treated,  when  he  left  the  ^ame,  and  his  further  treatment 
in  his  home,  and  when  he  was  again  able  to  go  to  work,  and  you 
have  seen  and  heard  of  his  present  condition.     It  appears  that 
the  Western   Maryland  Railroad   had   a   short  time  previously 
brought  in  a  train  on  this  same  leg  of  the  wye,  consisting  of  ten 
cars  and  a  caboose — nine  of  the  cars  being  loaded  with  coal ; 
that  it  had  cut  the  engine  off  from  the  front  of  the  train  and 
gone  to  another  point  to  secure  additional  cars,  which  were  to 
be  added  to  the  train.     No  light  was  put  on  the  front  of  the 
train,  or  any  one  left  in  charge,  nor  any  signal  of  any  sort,  to 
warn  others  who  came  on  the  siding  that  cars  were  standing 
there,  but  the  testimony  is  that  there  were  lights  on  the  caboose, 
which  was  on  the  rear  of  the  same,  and  the  plaintiff  contends 
that  the  very  fact  that  lights  were  put  on  one  end  is  a  recogni- 
tion of  a  like  duty  to  give  like  information  that  the  train  was  on 
the  wye,  at  its  other  or  front  end. 

"The  plaintiff  contends  that  the  wye  was  entered  at  the  usual 
rate  of  speed  by  the  train  on  which  he  was;  that  the  same  was 
under  control,  and  due  care  exercised  in  its  movement,  and  on 
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his  part;  and  that,    ivhile  he  and  Garvin  were  looking  in  front 
of  them,  the  car  of  defendant's  train  was  not  visible  until  they 
were  almost  upon    it,  and,  when  observed,  it  was  impossible  to 
prevent  the  collision.      The  rules  of  the  respective  companies 
were  offered  in  evidence,  and  witnesses  were  called  who  testified 
as  to  the  manner  in  which  trains  were  to  run  under  them  on  the 
tracks  when  the  accident  occurred — for  the  purpose  of  showing, 
on  the  one  hand,  that  they  had  not  been  violated  by  the  plaintiff, 
or  by  those  in  charge  of  the  train,  the  conductor  and  engineer ; 
and,  on  the  other  hand,  that  they  had  been  violated  on  their  part ; 
and  also,  on  the  other  hand,  rules  were  offered  to  show  that  they 
had  been  so  violated  by  the  plaintiff,  or  his  railroad,  and  to  show 
that  by  the  exercise  of  due  care  on  part  of  the  plaintiff  that  the 
accident  would  not  have  occurred.     Both  sides  also  claim  a  vio- 
lation of  the  rules  of  the  other.    The  defendant  claims  that  the 
Reading  violated  its  rules.     The  Western  Maryland  claims  that 
the  Reading    violated  its    rules.-     Both  parties    urge  that    they 
obeyed  the  rules  or  the  practice  under  them.    The  testimony  is 
contradictory,  and  you  will  have  to  find  what  the  truth  is.    We 
leave  for  you  to  find  what  the  rules  are  which  governed  the  op- 
eration  of  trains  at  the  place  of  accident,  and  on  that  night,  from 
the  printed  ones  offered  in  evidence,  and  the  practice  under  them, 
as  to  the  movement,  conduct,  and  control  and  care  of  trains  of 
cars,  as  it  has  appeared  to  you  to  be  from  the  testimony  of  the 
witnesses,  on  one  side  and  the  other. 

"The  defendant  also  insists  that  the  plaintiff,  conductor,  and 
engineer  could  or  should  have  been  made  aware  of  the  presence 
of  the  train  by  reason  of  the  lights  on  the  caboose,  and  electric 
lights  on  the  streets  of  Gettysburg,  which  were  located  some  dis- 
tance from  the  tracks  or  from  the  train.     On  the  other  hand, 
testimony  was  adduced  for  the  purpose  of  proving  that  owing 
to  obstructions  which  intercepted  the  rays  of  the  same,  and  also 
owing  to  the  character  of  the  night,  the  misty  and  foggy  condi- 
tion of  the  atmosphere  and  the  intense  darkness,  this  was  im- 
possible.   Much  testimony  was  also  offered  as  to  what  was  meant 
by  the  control  of  a  train;  one  set  of  witnesses  insisting  that  at 
the  rate  of  speed  at  which  the  train  admittedly  ran  it  was  not  un- 
der control,  and  especially  unde!*  the  conditions  of  the  night  and 
of  the  atmosphere  and  the  intense  darkness,  while  this,  as  al- 
ready stated,  was  testified  to  the  contrary  by  the  witnesses  called 
on  behalf  of  the  plaintiff. 

"Contradictory  testimony  was  also  given  as  to  the  duty  and 
practice  under  -the  rules  of  the  respective  companies.  These  dis- 
puted questions  of  fact  will  be  for  your  consideration  an  de- 
termination, keeping  in  mind  that  as  the  plaintiff  has  brought 
this  action,  the  burden  is  on  him  to  establish  his  right  to  do  so 
by  satisfactory  evidence,  and  by  the  weight  of  the  same." 
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Verdict  and  judgment  for  plaintiff  for  $15,000.  Defendant 
appealed. 

Argued  before  Fell,  Brown,  Mestrezat,  Potter,  and  Ei*- 

KIN,  J  J. 

F,  E.  Bcltchoover,  E.  3/.  Biddlc,  Jr.,  and  C.  S.  Duncan,  for 
appellant. 

S.  B.  Sadler,  Lyman  D.  Gilbert,  and  IV.  C.  Sheely,  for  ap- 
pellee. 

Elkin,  J.  When  an  appellant  in  a  negligence  case  deems  it 
necessary  to  specify  44  assignments  of  error,  the  reasonable  in- 
ference is  that  the  case  was  either  very  well  tried,  or  very  poorly 
tried,  in  the  court  below.  If  there  is  anything  in  the  record  to 
justify  the  numerous  assignments,  the  case  must  indeed  have  been 
carelessly  and  indifferently  presented  and  considered  at  the  trial. 
On  the  other  hand,  it  may  be  that  the  case  was  so  well  tried  that 
the  learned  counsel  for  appellant,  finding  it  difficult  to  assign 
any  material  and  reversible  error,  have  concluded  to  strengthen 
a  weak  case  by  making  a  formidable  array  of  assignments.  After 
a  careful  consideration  of  the  whole  record,  we  have  concluded 
that  the  latter  is  the  proper  inference  to  draw  in  the  present  case, 
which  was  presented  and  defended  by  capable  and  able  counsel, 
and  every  objection  and  motion  made  on  either  side,  all  points 
submitted,  and  the  rulings  of  the  learned  trial  judge  clearly  show 
that  the  cause  was  tried  with  more  than  ordinary  skill  and  care. 
The  record  is  a  demonstration  that,  not  only  the  court,  but  coun- 
sel on  both  sides,  knew  the  law  and  carefully  applied  it  to  the 
facts  of  the  case.  The  assignments  are  so  numerous  as  to  be  sug- 
gestive of  firing  at  random  in  the  bushes  in  the  hope  that  a  stray 
shot  might  produce  a  favorable  result.  Well  directed  aim  is  bet- 
ter marksmanship  and,  as  a  rule,  more  satisfactory  to  the  marks- 
man. At  the  argument  it  occurred  to  the  writer  of  this  opinion 
that  if  the  defendant  company  had  a  right  to  the  joint  use  of  the 
track,  and  the  train  collided  with  was  rightfully  on  the  leg  of  the 
wye  at  the  time  of  the  accident,  no  negligence  could  be  imputed 
to  it  for  doing  what  it  had  a  right  to  do.  On  consideration,  how- 
ever, it  is  clear  this  view  loses  sight  of  the  fact  that  the  arrange- 
ment for  the  joint  use  of  the  track  was  subject  to  the  rules  and 
regulations  governing  that  joint  use,  and  if  the  defendant  com- 
pany failed  to  comply  with  the  rules  to  which  the  joint  use  was 
subjected,  of  which  proper  guards  and  protection  to  a  standing 
train  was  one,  there  could  be  a  recovery  of  damages  because  of 
failure  to  perform  its  duty  in  this  respect.  As  to  negligence  of 
the  defendant,  arid  the  contributory  negligence  of  the  plaintiff  and 
his  fellow  servants,  we  are  all  of  opinion  that  it  was  a  case  for 
the  jury  and  that  there  was  no  reversible  error  committed  in  its 
submission. 
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The  first  assignment  seeks  to  convict  the  learned  trial  judge  of 
error  in  refusing  to  permit  an  examination  of  jurors  on  their  voir 
dire  to  determine  whether  any  of  them  were  employees  or  stock- 
holders of  the  Reading  Railway  Company.  There  was  nothing  in 
the  record  to  sho>v  that  this  company  was  interested  in,  or  was 
in  any  way  connected  with,  this  litigation,  or  that  it  would  be 
aflfected  by  any  verdict  that  might  be  rendered.  In  such  matters 
something  must  be  left  to  the  sound  discretion  of  the  trial  judge 
who  is  always  presumed  to  act  in  good  faith,  and  refusal  to  per- 
mit such  a  preliminary  examination  will  not  constitute  reversible 
error  where,  as  in  the  present  case,  there  was  nothing  to  show  that 
the  result  of  the  inquiry,  if  allowed,  would  afford  any  ground  of 
challenge  for  cause,  or  show  such  an  interest  as  would  disqualify 
a  juror,  or  that  the  jurors  had  formed  an  opinion,  or  had  any 
bias,  or  relationship,  or  had  such  a  connection  with  the  parties,  or 
the  subject-matter  of  the  controversy,  as  to  affect  their  im- 
partiality. It  must  not  be  overlooked  that  the  purpose  of  the  in- 
quiry was  not  to  discover  whether  the  jurors  had  any  interest  in 
the  case,  or  were  connected  in  any  manner  with  the  parties  to 
the  controversy,  or  that  they  had  any  bias,  or  had  formed  any 
opinion  on  the  question  involved,  but  it  was  directed  to  the  single 
purpose  of  ascertaining  whether  they  were  stockholders  or  em- 
ployees of  another  railroad  company.  Under  these  circumstances 
the  rule  of  Comfort  v,  Mosser,  121  Pa.  455,  15  Atl.  612,  does  not 
apply.  In  this  connection,  it  may  be  remarked  that  the  better 
practice  is  to  allow  a  general  inquiry  as  to  the  direct  or  even  con- 
tingent interest  of  jurors,  in  the  result  of  the  litigation,  or  in  the 
parties  to  it,  when  there  appears  to  be  any  reasonable  ground  to 
believe  that  some  of  them  may  have  a  possible  interest  in  the  re- 
sult of  the  litigation,  or  in  the  parties,  in  order  that  an  impartial 
jury  may  be  selected,  free  from  bias  or  interest.  However, 
failure  to  do  so  will  not  constitute  reversible  error,  unless  es- 
tablished rules  of  law  are  violated,  or  cause  for  challenge  be 
shown,  or  the  right  to  show  bias  or  interest  of  the  jurors  be  de- 
nied, or  inquiry  into  such  material  facts  as  might  interfere  with 
the  selection  of  an  impartial  jury  be  refused. 

Under  the  second  assignment  it  is  contended  the  act  of  March 
24,  1877  (P.  L.  38),  imperatively  requires  all  points  and  answers 
lobe  read  to  the  juny,  and  that  failure  to  do  so  is  reversible  error. 
All  of  the  points  submitted  by  the  defendant  were  correctly 
answered  in  writing  by  the  court,  but  those  answered  in  the  nega- 
tive were  not  read  to  the  jury,  and  this  court  has  said  in  several 
cases  that  this  is  not  required.  Kroegher  v.  McConway  &  Torley 
Co.,  149  Pa.  444,  23  Atl.  341 ;  Kreamer  v.  Smith,  187  Pa.  209,  41 
Atl.  43;  Carey  v,  Buckley,  192  Pa.  276,  43  Atl.  1019.  The  points 
affirmed,  and  the  answers  thereto,  were  read  to  the  jury,  >yhile 
those  refused  were  answered  in  writing,  but  not  read  to  the  jury. 
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All  of  the  points,  affirmed  or  refused,  together  with  the  answers 
thereto,  were  filed  by  the  learned  trial  judge  and  did  become  a 
part  of  the  record  in  the  case.  This  seems  to  be  the  established 
practice  throughout  the  commonwealth,  and  is  all  that  is  required 
under  the  rule  of  our  cases. 

Assignments  of  error  overruled,  and  judgment  affirmed. 


Chesapeake  &  O.  Ry.  Co.  v,  Rowsey's  Adm'r. 

(Supreme  Court  of  Appeals  of  Virginia,  Sept.  15,  1908.) 

[62  S.  E.  Rep.  363.] 

Appeal  and  Error — Harmless  Error — Error  Cured — Overruling  De- 
murrer.— Any  error  in  overruling  a  demurrer  to  particular  counts  of 
a  declaration  is  cured  by  an  instruction  to  the  jury  not  to  consider 
such  counts. 

Master  and  Servant — Action  for  Death  of  Employee — Pleading — 
Sufficiency. — Allegations  in  an  action  against  a  railway  company  for 
the  death  of  a  brakeman,  struck  by  an  overhead  bridge,  that  the  com-' 
pany  negligently  failed  to  use  proper  care  to  provide  a  reasonably  safe 
place  for  decedent  to-  discharge  his  duties,  and  in  the  construction 
and  maintenance  of  its  railway  and  the  structures  connected  there- 
with, and  carelessly  caused  and  permitted  the  space  between  the 
tender  and  cars  of  decedent's  train  and  the  bottom  of  the  bridge  to  be 
unreasonably  dangerous  and  low,  so  that  the  bridge  was  in  dangerous 

proximity  to  the  top  of  the  cars  and  engine  tender,  to  wit, feet 

therefrom,  so  as  to  unreasonably  imperil  decedent's  life,  sufficiently 
show  the  nature  of  negligence  relied  upon  by  plaintiff. 

Pleading — Demurrer — Suffiiciency. — A  demurrer  to  a  declaration 
based  on  the  declaration's  failure  to  comply  with  a  particular  sec- 
tion of  the  •  Code,  but  not  referring  to  that  section,  is  in- 
sufficient under  Code  1904,  §  3271,  providing  that  the  trial  court 
may  require  the  grounds  of  demurrer  to  be  stated  specifically,  and 
that  no  grounds  shall  be  considered  other  than  those  so  stated. 

Master  and  Servant — Railroads — Overhead  Bridges — Effect  of  Stat- 
ute.— Code  1904,  §  1294-d,  cl.  36,  provides  that  where  any  railroad 
track  passes  under  a  bridge,  etc.,  not  sufficiently  high  to  permit  safe 
passage  of  cars  with  the  employees  standing  at  their  posts  of  duty  on 
such  cars,  the  company  shall  maintain  warning  signals  to  warn  the 
employees  of  the  approach  to  such  bridge,  and  that  failure  to  main- 
tain such  signals  shall  make  the  company  liable  for  the  death  or  in- 
jury of  any  employee  resulting  from  the  insufficient  height  of  the 
bridge,  etc.  Held,  that  the  section  was  not  intended  to  diminish 
the  liability  of  railroads,  but  to  increase  it,  and  that  the  maintenance 
of  the  signals  does  not  release  the  company  from  liability  for  its 


Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S  T 

Chesapeake  &  O.  Ry.  Co.  v,  Rowsey's  Adm'r 

negligence  in  having  the  bridge,  etc.,  not  sufficiently  high  to  permit 
safe  passage  of  its  cars  with  its  employees  thereon. 

Trial — Conduct — ^Discretion. — Matters  arising  in  the  conduct  of  a 
trial  are  largely  in  the  discretion  of,  and  to  be  controlled  by,  the  trial 
judge. 

Same — Argument — Reading  from  Law  Books. — ^Though,  it  being 
the  duty  of  a  trial  judge  to  give  all  proper  instructions,  he  may  re- 
fuse to  permit  counsel  to  read  law  books  to  the  jury,  it  was  ^not  error, 
in  an  action  against  a  railway  company  for  the  death  of  a  brakeman 
struck  by  an  overhead  bridge,  to  allow  plaintiff's  counsel  to  state 
that,  before  the  new  Constitution,  there  could  be  no  recovery  in  such 
cases,  that  knowledge  by  an  employee  ef  the  unsafe  character  of  an 
overhead  bridge  had  been  held  to  be  one  of  the  assumed  risks  of  the 
employment,  that  it  took  the  constitutional  convention  to  change 
the  rule,  and  to  permit  him  to  read  the  constitutional  provision  that 
"knowledge  by  any  such  railroad  employee  injured  of  the  defective  or 
unsafe  character  or  condition  of  any  appliances  or  structures  shall 
be  no  defense  to  an  action  for  injury  caused  thereby";  such  provision 
having  been  embodied  in  an  instruction  given. 

Master  and  Servant — Railroads — Brakeman  Killed  by  Overhead 
Bridge — Instructions. — In  an  action  against  a  railway  company  for 
the  death  of  a  brakeman  struck  by  an  overhead  bridge,  an  instruction 
embodying  Code  1904,  §  1294-k,  which  provides  that  knowledge  by 
an  employee  of  the  defective  condition  of  any  machinery,  etc.,  shall 
not  of  itself  bar  recovery  for  any  injury  caused  thereby,  and  stat- 
ing that  if  the  bridge  was  situated  dangerously  near  the  top  of  the 
engine  tender  and  cars,  and  was  thereby  rendered  unreasonably  un- 
safe to  decedent  in  the  performance  of  his  duties,  the  jury  must  find 
for  plaintiff,  if  they  believed  he  was  attending  to  his  duties  with  ordi- 
nary care,  though  they  might  also  believe  that  decedent  knew  of  the 
unsafe  condition  of  the  bridge.  Held,  that  the  instruction  was  not 
erroneous. 

Same — Negligence.* — It  is  negligence  for  a  railway  company  to 
n:iaintain  a  road  under  a  bridge  which  is  so  low  that  its  employees 
cannot  perform  their  duties  with  reasonable  safety  while  exercising 
ordinary  care. 

Same — Contributory  Negligence — Burden  of  Proof.f — In  an  action 

*See   second  foot-note   appended   to   Finley  v.    Louisville   Ry.   Co. 

(Ky.),  27  R.  R.  R.  183,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  183:  second 

foot-note  appended   to  Nashville,  etc.,.  Ry.  v.   Hayes   (Tenn.),  26   R. 

R  .  R.  387,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  387;  extensive  note,  8  R.  R. 

R.  548.  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  548. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
proving  contributory  negligence,  see  fifth  foot-note  appended  to 
Southern  Ry.  Co.  v.  Hansbrough's  Adm'x  (Va.),  28  R.  R.  R.  1,  51 
Am.  &  Eng.  R.  Cas.,  N.  S.,  l;  third  foot-note  appended  to  Smith  v.  Og- 
den,  etc,  R.  Co.  (Utah),  27  R.  R.  R.  487,  50  Am.  &  Eng.  R.  Cas.,  N.  S., 
487;  Hardt  v.  Chicago,  etc..  Ry.  Co.  (Wis.),  26  R.  R.  R.  468,  49  Am.  & 
Eng.  R.  Cas.,  N.  S.,  468. 


S  Voi,  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 

Chesapeake  &  O.  Ry.  Co.  v.  Rowsey^a  Adm'r 

sigainst  a  railway  company  for  the  death  of  a  brakeman  struck  by  an 
overhead  bridge,  the  burden  was  on  the  company  to  show  that  de- 
cedent was  guilty  of  contributory  negligence,  unless  such  negligence 
appeared  from  plaintiff's  evidence. 

Same4 — Though  a  freight  brakeman,  who  was  killed  by  being* 
struck  by  an  overhead  bridge,  knew  that  the  bridge  was  dangerous, 
in  an  action  to  recover  for  his  death,  the  defens'e  of  contributory 
negligence  could  not  rest  alone  upon  such  knowledge,  but  such 
knowledge  was  subject  to  consideration  by  the  jury  with  the  other 
evidence  in  determining  whether  he  used  proper  care. 

Trial — Instructions. — In  an  action  against  a  railway  company  for 
the  death  of  a  brakeman  struck  by  an  overhead  bridge,  it  was  proper 
to  refuse  to  instruct  that  the  company  was  not  negligent  in  having  a 
bridge  over  its  railway  too  low  to  permit  the  safe  passage  of  a  per- 
son standing*  upon  the  top  of  one  of  its  cars,  since  the  instruction 
took  from  the  consideration  of  the  jury  the  only  fact  of  negligence 
m»on  which  plaintiff  relied;  there  being  evidence  tending  to  support 
his  case. 

Master  and  Servant — Assumption  of  Risk. — In  an  action  against 
a  railway  company  for  the  death  of  a  brakeman  struck  by  an  over- 
head bridge,  instructions  that  if,  though  decedent  knew,  or  ought  to 
have  known,  that  he  could  not  pass  in  safety  under  the  overhead 
bridge  standing  upon  a  box  car  or  engine  tender,  he  subjected  him- 
self to  the  danger,  he  was  guilty  of  such  contributory  negligence  as 
would  bar  recovery,  and  that,  though  the  engineer  gave  a  signal  for 
the  application  of  brakes,  that  fact  did  not  relieve  decedent  from  the 
duty  to  exercise  ordinary  care  for  his  own  safety,  and  that  if  decedent 
knew,  or  ought  to  have  known,  of  the  proximity  of  the  bridge  and  its  dan- 
gerous character;  and  went  on  top  of  the  train  just  as  he  was 
approaching  the  bridge,  he  was  guilty  of  contributory  negligence, 
were  properly  refused,  since  under  Code  1904,  §  1294-kt  knowledge 
by  an  employee  of  the  defective  character  of  structures,  etc.,  does 
not  of  itself  bar  recovery  for  any  injury  caused  thereby. 

Same — Evidence — Sufficiency. — Evidence  in  an  action  against  a 
railway  company  for  the  death  of  a  brakeman  struck  by  an  over- 
head bridge  held  to  sustain  a  verdict  for  plaintiff. 

Same — Res  Ipsa  Loquitur.} — The  res  ipsa  loquitur  doctrine  cannot 

jFor  the  authorities  in  this  series  on  the  question  whether  rail- 
road employees  assume  the  risks  from  structures  or  objects  over  or 
ne.ir  tracks,  see  first  foot-note  appended  to  Kath  v.  East  St.  Louis, 
etc.,  Ry.  Co.  (111.),  28  R.  R.  R.  365,  51  Am.  &  Eng.  R.  Cas.,  N.  S., 
365;  foot  note  appended  to  Hemmingsen  v.  Chicago  &  N.  W.  Ry.  Co. 
(Wis.),  28  R.  R.  R.  259,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  259;  foot- 
notes appended  to  Boston  &  M.  R.  Co.  v.  Gokey  (C.  C.  A.),  26  R. 
R.  R.  477,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  477;  foot-notes  appended  to 
Nashville,  etc.,  Ry.  Co.  v.  Hayes  (Tenn.),  26  R.  R.  R.  387,  49  Am. 
&  Eng.  R.  Cas.,  N.  S.,  387;  extensive  note,  8  R.  R.  R.  548,  31  Am.  & 
Eng.  R.  Cas.,  N.  S.,  548. 
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be  applied  in  favor  of  a  railway  company  in  an  action  for  the  death 
of  a  brakcman,  where  he  started  back  over  the  train  from  the  engine 
as  the  train  approached  an  overhead  bridge,  and  when  next  seen 
there  was  a  contused  wound  upon  the  back  of  his  head,  and  upon 
the  sill  of  the  bridge  there  appeared  a  stain  or  smear,  such  as  might 
have  been  made  hy  the  violent  impact  of  decedent's  head. 

Error  to  Circuit  Court,  Albemarle  County. 

Action  by  G.   W.    Rowsey's  administrator  against  the  Chesa- 
peake &  Ohio  RailiAray  Company  for  negligent  death.     From  a 
judgment,  for  plaintitt,  defendant  brings  error.     Affirmed. 
The  trial  court  gave  the  following  instructions : 
"(A)  The  court  instructs  the  jury  that  knowledge  by  any  rail- 
road employee  injured  of  any  defective  or  unsafe  character  or 
condition  of  any  appliances  or  structures  shall  be  no  defense  to  an 
action  lor  injury  caused  thereby;  and,  if  the  jury  believe  from  the 
evidence  that  G.  W.  Rowsey  was  killed  by  reason  of  the  fact  that 
the  condition  or  character  of  the  defendant  company's  appliances 
or  structures  was  not  reasonably  safe,  viz.,  that  the  bridge  in 
question  was  situated  dangerously  near  the  top  of  the  tender  and 
cars,  and  was  thereby  rendered  unreasonably  unsafe  to  the  said 
Rowsey  in  the  performance  of  his  duties  as  brakeman,  and  if  they 
believe  that  the  deceased  Rowsey  was  attending  to  his  accustomed 
duties  using  such  care  as  a  man  of  ordinary  prudence  would  use 
under  the  circumstances  therein  at  the  time  he  received  the  injury 
which  caused  his  death,  Ihey  must  find  for  the  plaintiff,  notwith- 
standing ihey  may  believe  from  the  evidence  that  he  had  knowl- 
edge of  said  unsafe  condition  or  character  of  the  bridge. 

"(B)   The  court  instructs  the  jury  that  the  law  presumed  that 
G.  W.  Rowsey  exercised  due  and  proper  care  at  the  time  he  was 
injured,  and  the  burden  of  proving  his  contributory  negligence  is 
upon  the  defendant,  unless  such  contributory  negligence  appears 
from  the  plaintifFs  evidence;  and,  if  the  jury  believe  from  the 
evidence  that  the  bridge  was  dangerous  and  unsafe  as  stated  in 
instruction  A,  and  that  the  said  G.  W.  Rowsey  knew  this  fact,  the 
defense  of  contributory  negligence  cannot  rest  alone  upon  such 
knowledge,  but  such  knowledge,  if  it  existed,  is  rightly  to  be  con- 
sidered by  the  jury  along  with  all  the  evidence  in  the  case  in  de- 
termining whether  the  said  Rowsey  used  due  and  proper  care 
required  in  the  situation  in  which  he  was  placed  when  the  injury 
occurred." 

Instruction  No.  2.  "The  court  instructs  the  jury  that  the 
burden  of  proof  is  upon  the  plaintiff  to  show  by  a  preponderance 
of  the  evidence  the  negligence  of  the  defendant  company ;  and,  if 
it  appears  from  the  evidence  that  the  injury  complained  of  may 
as  well  have  happened  from  the  negligence  of  G.  W.  Rowsey  him- 
'  self  as  from  that  of  the  company,  they  must  find  for  the  defend- 
ant." 
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Instruction  No.  3.  "The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  the  negligence  of  G.  W.  Rowsey  him- 
self contributed  in  any  degree  to  the  proximate  cause  of  the  in- 
jury complained  of,  they  must  find  for  the  defendant,  even 
though  they  should  also  believe  the  defendant  company  was  neg- 
ligent." 

Instruction  No.  S.  "The  court  instructs  the  jury  that  there  can 
be  no  recovery  in  this  case  upon  the  allegations  contained  in  the 
second  and  third  counts  of  the  declaration." 

Instruction  No.  6.  "The  court  instructs  the  jury  that  there  can 
be  no  recovery  in  this  case  if  it  is  not  proven  to  the  satisfaction 
of  the  jury  by  a  preponderance  of  the  evidence  that  the  said  G. 
W.  Rowsey  went  upon  the  top  of  the  train  in  the  performance  of 
his  duty.;  and,  in  the  absence  of  affirmative  preponderating  proof 
of  that  fact,  they  must  find  for  the  defendant." 

Instruction  No.  7.  "The  court  instructs  the  jury  that  unless 
they  believe  from  the  evidence  that  the  defendant  company's  en- 
gineer gave  sucTi  a  signal  for  the  application  of  brakes  upon  the 
train  upon  which  said  G.  W.  Rowsey  was  a  brakeman,  as  would 
necessitate  the  said  G.  W.  Rowsey  going  upon  the  top  of  the  cars 
in  the  performance  of  his  duty,  then  there  can  be  no  recovery  in 
this  action;  and,  if  the  jury  shall  further  believe  from  the  evi- 
dence that  a  signal  for  the  application  of  brakes  is  one  sharp 
blast  of  the  whistle,  and  that  the  engineer  in  this  instance- 
sounded  several  sharp  blasts  of  the  whistle  in  succession,  and  that 
a  succession  of  sharp  blasts  of  the  whistle  is  not  a  signal  for  the 
application  of  brakes,  then  the  said  G.  W.  Rowsey  was  not  re- 
quired thereby,  and  it  was  not  his  duty,  to  go  upon  the  top  of  the 
box  cars  for  the  purpose  of  applying  brakes  in  the  performance 
of  his  dlity." 

D.  H.  &  Walter  Leake,  for  plaintiff  in  error. 
F.  W.  King,  W.  E.  Fowler,  and  Dan.  Harmon,  for  defendant 
in  error. 

Keith,  P.  This  is  an  action  brought  by  Rowsey's"  adminis- 
trator against  the  Chesapeake  &  Ohio  Railway  Company  to  re- 
cover damages  for  the  death  of  his  intestate,  alleged  to  have  been 
caused  by  the  negligent  act  of  the  defendant  company. 

Plaintiff's  intestate  was  a  brakeman  upon  the  Chesapeake  & 
Ohio  Railway,  and  at  a  point  upon  its  line  some  distance  west  of 
Charlottesville,  near  Ivy  station,  the  public  highway  crosses  the 
railroad  upon  a  bridge.  Plaintiff's  intestate  was  struck  on  the 
head  by  this  bridge,  and  died  in  a  short  time  thereafter ;  and  the 
negligence  alleged  is  that  the  bridge,  which  it  was  the  duty  of  the 
defendant  company  to  keep  in  a  reasonably  safe  condition,  was 
so  low  as  to  be  dangerous. 

The  plaintiff  recovered  a  judgment  against  the  defendant,  to 
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which  a  writ  of  error  was  awarded,  and  the  first  error  assigned 
IS  to  the  action  of  the  court  in  overruling  the  demurrer  to  the 
declaration  and  the  four  counts  thereof. 

It  is  unnecessary  to  pass  upon  the  second  and  third  counts,  as 
the  jury  were  directed  not  to  consider  them.  The  demurrer  to 
the  first  and  fourth  counts  is  because  they  do  not  state  with  suffi- 
cient precision  wherein  the  negUgence  of  the  defendant  company 
with  reference  to  the  construction  and  maintenance  of  this  over- 
head bridge  consisted. 

The  averment  of  the  declaration  upon  this  point  is  that  the  de- 
fendant, "not  regarding  its  duty  in  this  behalf,  so  carelessly  and 
negligently  conducted  itself  that  it  failed  and  omitted  to  use 
proper  care  to  provide  a  reasonably  safe  place  for  the  said  G.  W. 
Kowsey  to  discharge  his  duties  as  aforesaid,  and  failed  and 
omiUed  to  use  due  and  proper  care  in  the  construction  and 
maintenance  of  its  railway  and  the  structures  connected  there- 
with, and  carelessly  and  negligently  procured,  caused,  and  per- 
mitted the  space  between  the  tender  and  cars  of  said  train  and 
the  bottom  of  the  said  overhead  bridge  to  be  and  remain  unrea- 
sonably dangerous  and  low,  so  that  the  said  bridge  was  in  dan- 
gerous proximity  to  the  tops  of  the  said  cars  and  tender,  to  wit, 

feet  therefrom,  so  as  to  unreasonably  imperil  the  life  of 

the  said  G.  W.  Rowsey.    *    *    *" 

We  are  of  opinion  that  this  was  sufficient  to  give  the  defendant 
notice  of  the  cause  of  action  which  it  was  required  to  meet. 
Merely  to  have  said  that  the  overhead  bridge  was  dangerous 
might  have  been  amenable  to  the  objection  insisted  upon  by  coun- 
sel for  plaintiff  in  error ;  but  to  say  that  it  was  dangerous  because 
it  was  too  low  points  out  the  particular  in  which  the  defendant 
company  had  been  negligent — that  it  had  constructed  and  main- 
tamed  the  bridge  so  low  as  to  be  dangerous,  and  thereby  imperil 
the  lives  of  those  of  its  employees  who  were  required  to  pass 
mider  it. 

Another  objection  urged  here  to  the  declaration  is  that  it  does 
not  comply  with  section  1294-d,  cl.  36,  Code  1904,  which  provides 
as  follows :    "Where  any  railroad  track  passes  under  any  bridge, 
tunnel  or  structure,  not  sufficiently  high  to  admit  of  the  safe 
passage  of  cars  upon  such  railroad  tracks,  with  the  servants  and 
employees  standing  at  their  posts  of  duty  on  said  cars,  the  person 
or  persons,  firm  or  corporation,  operating  said  railroad  and  run- 
ning its  trains  thereon,  shall  erect  and  maintain,  at  proper  dis- 
tances on  each  side  of  such  bridge,  tunnel  or  structure,  warning 
signals  of  approved  design,  and  in  general  use,  to  warn  the  serv- 
ants or  employees,  or  those  operating  such   railroads,   of   tht 
approach  of  said  bridge,  and  the  failure  to  erect  and  maintain 
such  danger  signals  shall  make  those  operating  such  railroads 
liable  in  damages  for  the  death  or  injury  of  any  employee  or 
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servant  resulting  from  the  insufficient  height  of  such  bridge,  and 
no  contract,  expressed  or  implied,  and  no  plea  of,  or  defense 
based  upon,  the  contributory  negligence  of  the  servant  or  em- 
ployee shall  relieve  those  operating  such  railroad  of  the  liability 
imposed  thereby." 

We  might  dispose  of  this  ground  of  demurrer  by  a  reference 
to  section  3271,  which  provides  that  "in  civil  cases  the  court  on 
motion  of  any  party  thereto  shall,  or  on  its  own  motion  may,  re- 
quire the  grounds  of  demurrer  to  be  stated  specifically  in  the 
demurrer,  and  no  grounds  shall  be  considered  other  than  those 
so  stated."  There  is  no  reference  to  section  1294-d,  cl.  36,  in  the 
grounds  of  demurrer  assigned;  but  we  will  consider  the  question 
now  as  it  arises  in  another  aspect  of  the  case. 

The  section  mentioned  was  not  intended  to  diminish  the  lia- 
bility of  railroads,  but  to  increase  it.  If  the  railroad  whose  tracks 
pass  under  any  bridge,  tunnel,  or  structure  not  sufficiently  high 
to  admit  of  the  safe  passage  of  cars  upon  the  tracks  with  the 
servants  and  employees  at  their  posts  of  duty  on  said  cars  fails 
to  maintain  at  proper  distances  on  each  side  of  said  tunnel  or 
structure  warning  signals  of  approved  design  and  in  general  use, 
those  operating  such  railroads  are  made  liable  in  damages  for  the 
death  or  injury  of  any  employee  or  servant  resulting  from  the 
insufficient  height  of  such  bridge,  and  no  contract,  expressed  or 
implied,  and  no  plea  of,  or  defense  based  upon,  the  contributory 
negligence  of  such  servant,  shall  relieve  such  railroad  from  lia- 
bility. Railroads  having  the  structures  denounced  by  this  statute 
who  do  not  erect  the  danger  signals  for  which  it  provides  are 
deprived  of  all  defense,  and  made  liable  for  whatever  injury  may 
have  resulted  from  their  conduct.  But,  where  the  warning  signals 
are  placed,  we  do  not  understand  that  the  railroad  company  is 
thereby  made  immune  from  damages  resulting  from  its  negligent 
act  in  having  a  bridge  or  other  structure  not  sufficiently  high  to 
admit  of  the  safe  passage  of  its  cars  with  its  servants  and  em- 
ployees standing  at  their  posts  of  duty  on  said  cars. 

We  find  no  error  in  the  ruling  of  the  court  upon  the  demurrer 
to  the  declaration. 

The  next  assignment  of  error  was  taken  to  the  ruling  of  the 
court  upon  the  motion  of  the  defendant  company  to  quash  the 
subpoena  duces  tecum  sued  out  by  the  plaintiff,  requiring  the  de- 
fendant to  produce  certain  books  and  papers.  This  assignment 
was  waived  in  open  court,  and  need  not  be  considered. 

The  third  assignment  of  error  is  that  the  trial  court  overruled 
the  motion  of  plaintiflF  in  error  to  restrain  counsel  for  defendant 
in  error  from  making  certain  statements  to  the  jury  highly  preju- 
dicial to  the  railroad  company. 

It  appears  that  counsel  for  defendant  in  error,  while  making 
the  closing  argument  before  the  jury,  said  in  substance  as  fol- 
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lows:  "That  before  the  adoption  of  the  new  Constitution  in  this 
state  there  could  be  no  recovery  in  cases  of  this  character;  that 
knowledge  by  an  employee  of  the  unsafe  character  of  an  over- 
head bridge  had  been  held  to  be  one  of  the  assumed  risks  of  the 
employment;  that  this  rule  of  law  had,- however,  been  changed  by 
the  new  Constitution ;  that  it  took  the  constitutional  convention  of 
this  state  to  make  a  change  in  the  law  which  prevented  a  recovery 
in  this  class  of  cases;  and  that  constitutional  provision  was  as 
follows:  [Here  counsel  read  the  following  constitutional  pro- 
vision, as  embodied  in  instruction  'A'  given  by  the  court.] 
'Knowledge  by  any  such  railroad  employee  injured,  of  the  de- 
fective or  unsafe  character  or  condition  of  any  appliances  or 
structures,  shall  be  no  defense  to  an  action  for  injury  caused 
thereby/" 

We  have  held  that  matters  arising  in  the  conduct  of  a  trial  are 
largely  in  the  discretion  of  and  to  be  controlled  by  the  trial  jiidge. 
We  have  held,  also,  that  it  is  the  duty  of  the  trial  court  to  give 
all  proper  instructions  to  the  jury  for  their  guidance,  and  that  the 
trial  judge  is  justified  in  refusing  to  permit  counsel  to  read  law 
books  to  the  jury,  as  it  tends  rather  to  confuse  than  to  inform 
them.  This  line  of  decisions  we  approve ;  but  we  are  of  opinion 
that  what  occurred  in  this  case  does  not  run  contrary  to  the  rule 
which  they  establish.  What  counsel  read  to  the  jury,  as  appears 
from  the  exception  which  brings  this  matter  before  us,  was  em- 
bodied in  an  instruction  given  by  the  court.  It  was  certainly 
proper  for  counsel  to  read  the  instruction  to  the  jury,  and  urge 
them  by  all  proper  arguments  to  obey  the  instruction.  It  does  not 
appear  that  counsel  read  from  any  book,  but  that  he  referred 
arguendo  to  the  constitutional  convention  and  the  changes  which 
it  had  made  in  the  law.    In  this  we  do  not  find  reversible  error. 

The  next  assignment  of  error  is  to  the  giving  of  two  instruc- 
tions asked  for  by  the  plaintiff,  marked  "A"  and  "B,"  and  de- 
clining to  give,  instructions  1,  4,  and  8,  asked  for  by  the  defend- 
ant in  the  court  below. 

Section  1294-k  of  the  Code  of  1904  provides  that  "knowledge 
by  any  employee  injured  of  the  defective  or  unsafe  character  or 
condition  of  any  machinery,  ways,  appliances,  or  structures  of 
such  corporation  shall  not  of  itself  be  a  bar  to  recovery  for  any 
injury  or  death  caused  thereby." 

Instruction  A,  in  its  first  clause,  is  copied  from  the  statute.  It 
announces  the  rule  which  is  to  control  the  jury  when  they  come 
to  consider  the  case  before  them,  and  they  are  told  that  if  the 
bridge  in  question  was  situated  dangerously  near  the  top  of  the 
tender  and  cars,  and  was  thereby  rendered  unreasonably  unsafe 
to  the  said  Rowsey  in  the  performance  of  his  duties  as  brakeman, 
if  they  believe  that  Rowsey  was  attending  to  his  accustomed 
duties  with  ordinary  care  and  prudence,  they  must  find  for  the 


14         Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 

Chesapeake  A  O.  Ry.  Co.  v.  Rowsey's  Adm'r 

plaintiff,  notwithstanding  they  might  believe  from  the  evidence 
that  he  had  knowledge  of  the  unsafe  character  or  condition  of  the 
bridge. 

Now,  it  is  negligence  for  a  railroad  company  to  construct, 
maintain,  and  operate  a  road  under  a  bridge  which  is  so  low  that 
its  employees  cannot  perform  their  duties  with  reasonable  cafety 
while  in  the  exercise  of  ordinary  care.  This  proposition  was 
stated  by  this  court  in  Haffner  v.  C.  &  O.  Ry.  Co.,  96  Va.  528, 
31  S.  E.  899,  where  a  brakeman  was  killed  by  striking  a  bridge 
28j^  inches  above  the  cars;  and  the  court  said:  "It  is  negligence 
for  a  railroad  company  to  operate  its  road  with  such  a  bridge; 
but,  while  dangerous  in  character,  its  danger  could  be  avoided." 
And,  under  the  circumstances  of  that  case,  we  hdd  that  the  plain- 
tiff could  not  recover. 

In  N.  &  W.  Ry.  Co.  v.  Marpole,  97  Va.  597,  34  S.  E.  462,  the 
court  said:  "The  court's  instruction  No.  2  from  its  beginning 
down  to.and  including  the  word  'recover'  is  substantially  the  same 
as  defendant's  instruction  No.  1,  refused,  and  propounded  the 
settled  law  that,  although  it  is  negligence  for  a  railway  company 
to  operate  its  road  with  an  overhead  bridge  too  low  for  its  em- 
ployees, whose  duties  are  upon  the  tops  of  the  cars,  to  pass  when 
standing  on  the  cars  in  the  discharge  of  their  duties,  yet  if  an 
employee  knows  or  ought  to  know  the  dangerous  condition  of 
the  bridge,  and  fails  to  use  ordinary  care  to  protect  himself  in 
consequence  of  which  he  is  injured,  he  is  guilty  of  contributory 
negligence,  and  cannot  recover  for  the  injury." 

It  will  be  observed  that  the  instruction  under  consideration  has 
reference  only  to  knowledge  by  an  employee  of  the  unsafe  charac- 
ter of  the  bridge.  It  excludes  the  idea  that  there  was  any  other 
circumstance  which  might  tend  to  convict  the  plaintiff  of  con- 
tributory negligence,  and  thereby  defeat  his  recovery,  because  the 
instruction  is  predicated  upon  the  theory,  and  so  states,  that  the 
.  employee  was  in  the  exercise  of  such  care  as  a  man  of  ordinary 
prudence  would  use  at  the  time  he  sustained  the  injury  which 
caused  his  death.  The  object,  and  the  sole  object,  of  the  instruc- 
tion, was  to  exclude  from  the  consideration  of  the  jury  the  doc- 
trine of  assumed  risks.  It  is  true,  as  this  court  has  held,  that 
knowledge  of  the  unsafe  character  of  a  structure,  while  alone  not 
sufficient  to  establish  contributory  negligence,  is  a  circumstance  to 
be  considered  by  the  jury  along  with  other  facts  tending  to  estab- 
lish that  defense.  Thus  in  N.  &  W.  Ry.  Co.  v,  Cheatwood,  103 
Va.  356,  49  S.  E.  489,  the  court,  discussing  the  effect  of  the 
change  in  the  law  which  is  embodied  in  section  1294-k,  above  re- 
ferred to,  passed  in  conformity  with  the  constitutional  provision 
upon  the  subject,  that,  "while  the  right  to  make  the  defense  of 
contributory  negligence  is  not  abrogated  by  the  constitutional 
provision  and  the  statute  under  consideration,  the  defense  cannot 
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rest  alone  upon  the  knowledge  of  an  injured  employee  of  the 
defective  or  unsafe  character  or  condition  of  any  machinery, 
ways,  appliances,  or  structures  which  may  have  been  instrumental 
in  causing  the  injury  for  which  he  sues,  but  such  knowledge  is 
rightly  to  be  considered  by  the  jury  along  with  all  the  evidence  in 
the  case  in  determining  whether  the  employee  injured  used  that 
caution  required  in  the  situation  he  was  placed  in  when  the  injury 
was  received.  Before  the  adoption  of  the  constitutional  provision 
and  the  statute,  knowledge  by  an  employee  of  the  defective  or 
unsafe  character  or  condition  of  any  machinery,  ways,  or  ap- 
pliances or  structures  which  were  instrumental  in  causing  the  in- 
jury sued  for,  upon  the  doctrine  of  assumed  risk  based  upon 
knowledge,  actual  or  imputed,  arising  from  the  contract  between 
the  parlies,  the  law  implied  that  the  servant  assumed  the  risk 
of  all  danger  of  which  he  had  knowledge,  or  by  the  use  of  proper 
diligence  would  have  had  knowledge,  and  therefore  did  not  per- 
mit a  recovery  for  an  injury  arising  from  defective  machinery, 
etc,  where  the  defect  was  known  to  him." 

Instruction  B  deals  with  contributory  negligence,  and  tells  the 
jury  that  the  law  presumes  that  Rowsey  was  in  the  exercise  of 
due  care  at  the  time  he  was  injured,  and  that  the  burden  of  prov- 
ing his  contributory  negligence  was  upon  the  defendant,  unless 
such  contributory  negligence  appears  from  the  plaintiff's  evi- 
dence; and  if  the  jury  believe  that  the  bridge  was  dangerous  and 
unsafe,  as  stated  in  instruction  A,  and.  that  Rowsey  knew  this 
fact,  the  defense  of  contributory  negligence  cannot  rest  alone 
upon  such  knowledge,  but  such  knowledge,  if  it  existed,  is  rightly 
to  be  considered  by  the  jury  along  with  all  the  evidence  in  the  case 
in  determining  whether  Rowsey  used  due  and  proper  care  in  the 
situation  in  which  he  was  placed  when  the  injury  occurred. 

Much  of  what  we  have  said  with  reference  to  instruction  A  ap- 
plies with  equal  force  to  instruction  B,  and  the  citation  of  the 
opinion  of  the  court  in  Cheatwood's  Case  seems  to  be  conclusive. 

We  are  of  opinion  that  there  was  no  error  in  granting  the  two 
instructions  asked  for  by  defendant  in  error. 

Plaintiff  in  error  asked  for  eight  instructions.  The  court  gave 
all  excej)t  Nos.  1,  4,  and  8. 

Instruction  No.  1  tells  the  jury  that  "in  this  case  the  defendant 
company  was  not  negligent  in  having  a  bridge  over  its  railway  too 
low  to  permit  the  safe  passage  of  a  person  standing  upon  the  top 
of  one  of  its  cars." 

Even  in  those  jurisdictions  where  the  practice  is  for  the  court 
to  direct  a  verdict  we  apprehend  that,  as  applied  to  the  facts  of 
this  case,  such  an  instruction  could  not  be  approved.  It  takes 
from  the  consideration  of  the  jury  the  only  fact  of  negligence 
upon  which  the  defendant  in  error  relied,  and  that  there  was  evi- 
dence tending  to  support  the  case  stated  in  the  declaration  will 
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appear  when  we  come  to  consider  the  motion  to  set  aside  the 
verdict  as  being  contrary  to  the  evidence. 

Instruction  4  seems  to  be  in  the  teeth  of  the  constitutional  pro- 
vision and  of  the  statute,  and  of  the  cases  considered  in  connec- 
tion with  instruction  A,  asked  for  by  defendant  in  error.  It  tells 
the  jury  that  if  Rowsey  knew,  or  ought  to  have  known,  that  he 
could  not  pass  in  safety  under  the  overhead  bridge  standing  upon 
the  box  car  or  tender,  but  that,  notwithstanding  such  knowledge, 
he  subjected  himself  to  the  danger,  he  was  guilty  of  such  con- 
tributory negligence  as  will  bar  a  recovery.  The  statute  says  that 
knowledge  by  an  employee  of  the  defective  or  unsafe  character 
or  condition  of  any  appliance  or  structure  shall  not  of  itself  be  a 
bar  to  recovery  for  any  injury  or  death  caused  thereby. 

Instruction  No.  8  presents,  in  substance,  the  same  proposition. 
It  states  that,  although  the  engineer  gave  a  signal  for  the  applica- 
tion of  brakes  before  reaching  Ivy  station,  that  fact  did  not  re- 
lieve Rowsey  from  the  duty  incumbent  upon  him  to  exercise  or- 
dinary care  and  prudence  for  his  own  safety ;  and  if  they  further 
believe  from  the  evidence  that  he  knew,  or  ought  to  have  known, 
of  the  proximity  of  the  bridge  and  its  dangerous  character,  and 
notwithstanding  such  knowledge  went  on  top  of  the  train  just  as 
he  was  approaching  the  bridge,  he  was  guilty  of  contributory 
negligence. 

We  are  of  opinion  that  there  was  no  error  in  the  ruling  of  the 
court  upon  the  instructions. 

The  remaining  assignment  of  error  is  that  the  court  overruled 
the  motion  of  the  defendant  to  set  aside  the  verdict  of  the  jury 
on  the  ground  of  misdirection,  and  because  it  was  contrary  to  the 
law  and  the  evidence. 

G.  W.  Rowsey  was  a  brakeman  in  the  service  of  plaintiff  in 
error.  When  he  made  application  for  employment  with  the  rail- 
road company,  he  signed  a  paper  in  which  the  following  question, 
among  others,  was  asked  and  answered: 

"Do  you  know  that  bridges,  including  highway  bridges  and 
tunnels,  on  this  line  are  too  low  to  clear  a  man  standing  on  a  box 
car?    A.   Yes." 

He  went  over  the  road  with  Turner,  a  freight  conductor,  in 
order  that  he  might  acquaint  himself  with  the  road,  and  be  in- 
structed as  to  his  duties  as  brakeman.  A  witness  for  the  com- 
pany says  that  he  made  at  least  three  trips.  "They  have  always 
made  three  or  four,  or  as  many  as  the  conductor  thought  nec- 
essary. It  was  left  with  the  conductor  to  say  whether  he  was 
competent  to  fill  the  position  of  brakeman."  In  this  case  it  seems 
that  Rowsey  made  three  trips  back  and  forth — that  is  to  say,  six 
trips  in  all — and  he  was  then  considered  competent  to  discharge 
the  duties  of  brakeman  and  was  employed  as  such.  His  applica- 
tion for  employment  is  dated  August  25,  1905,  and  his  employ- 
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ment  was  from  that  date.  The  injury  from  which  he  died  was 
received  on  the  24th  of  September,  1905.  On  that  day  he  was 
acting  as  brakeman  upon  a  freight  train,  moving  in  an  easterly 
direction  and  approaching  Ivy,  a  station  upon  the  road  some  miles 
west  of  Charlottesville.  As  the  train  approached  Ivy,  Rowsey 
was  seated  upon  the  **fireman*s  seat  box.''  The  engineer,  as  they 
approached  the  bridge  over  the  railroad,  blew  two  or  three  short 
blasts  of  his  whistle.  One  short  blast  is  a  signal  for  applying 
brakes,  a  succession  of  short  blasts  is  the  signal  of  danger,  and 
indicates  that  there  is  some  obstruction  upon  the  track;  but  the 
signal  for  down  brakes  may  be  repeated,  and  often  is  repeated, 
the  interval  between  the  signals  being  so  spaced,  however,  as  to 
distinguish  the  repetition  of  the  call  for  down  brakes  from  the 
quick  'succession  of  short  blasts  above  referred  to.  When  the 
signal  was  given  by  the  engineer,  Rowsey  got  up  and  started  back 
over  the  tender  to  apply  brakes.  When  next  seen  after  passing 
Iv>',  there  was  blood  upon  his  face.  He  was  taken  to  Charlottes- 
ville, turned  over  to  the  hospital,  and  died  in  a  short  time.  The 
cause  of  his  death  was  a  contused  wound  upon  the  back  of  his 
head,  which  seems  to  have  fractured  the  skull,  as  appears  from 
an  examination  of  his  body  after  death.  Upon  the  sill  of  the 
bridge,  to  the  west,  there  appeared  a  stain  or  smear,  such  as  might 
have  been  made  by  the  violent  impact  of  the  brakeman's  head 
upon  it. 

The  habit  is  to  fill  the  tender  with  coal  at  Staunton,  and  upon 
an  ordinary  run  the  coal  will  have  been  so  far  removed  from  the 
tender  by  the  time  the  train  reaches  Ivy  as  that  it  will  slope  from 
almost  nothing  at  the  front  of  the  tender  to  the  top  of  the  tender 
at  the  rear. 

The  bridge  over  the  railroad  is  something  like  30  inches  above 
the  top  of  a  freight  car,  and  at  the  usual  and  proper  distance  from 
the  bridge,  as  it  is  approached  from  the  west,  is  an  appliance  con- 
sisting of  cords  attached  to  a  beam  across  the  track,  intended  to 
warn  employees  of  the  approach  to  a  bridge.  There  is  no  evi- 
dence of  any  negligent  act  upon  the  part  of  defendant  in  error, 
except  his  knowledge  of  the  condition  of  the  road,  as  appears 
from  his  statement  in  his  application  for  employment  and  such 
information  as  he  may  have  acquired  in  passing  over  the  road 
while  being  instructed  as  to  his  duties  as  brakeman.  This  could 
not  amount  to  more  than  bare  knowledge  of  the  existence  of  the 
overhead  bridge. 

From  thes^  facts  we  are  of  opinion  that  the  jury  were  justified 
in  concluding  that  the  injury  from  which  Rowsey  died  was 
caused  by  his  head  striking  the  overhead  bridge.  There  is  no 
other  rational  way  of  accounting  for  the  injury.  It  is  not  a  case 
in  which  we  should  apply  the  doctrine  known  as  that  of  res  ipsa 
loquitur,  but  one  in  which,  taking  into  consideration  all  of  the 
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circumstances  surrounding  the  occurrence,  we  find  that  the  con- 
clusion reached  by  the  jury  is  supported  by  the  evidence. 

As  was  said  in.Haffner  v.  C.  &  O.  Ry.  Co.  and  in  N.  &  W.  Ry. 
Co.  V,  Marpole,  already  cited,  it  is  negligence  for  a  railroad  com- 
pany to  operate  its  road  with  an  overhead  bridge  too  low  for  its 
employees  to  pass  when  standing  on  the  cars  in  the  discharge  of 
their  duties.  Its  negligence,  as  we  have  seen,  was  the  proximate 
cause  of  the  injury,  and  as  knowledge  by  an  employee  of  the 
unsafe  character  or  condition  of  this  structure  no  longer  bars 
his  recovery  for  an  injury  sustained  by  reason  thereof,  and  as 
there  is  no  evidence  of  any  act  of  negligence  on  the  part  of  the 
employee  which  can  be  considered  along  with  his  knowledge  of 
the  defect  in  order  to  impute  to  him  contributory  negligence,  the 
judgment  complained  of  must  be  affirmed. 

Affirmed. 


Chicago,  R.  I.  &  P.  Rv.  Co.  v.  Cotton. 

(Supreme  Court  of  Arkansas,  Sept.  21,  1908.) 
[112  S.  W.  Rep.  742.] 

Carriers  —  Carriage  of  Freight  —  Limited  Liability  Contract.*  —  A 

contract  between  a  railroad  company  and  a  shipper,  limiting  the  lia- 
bility of  the  carrier  to  loss  or  injury  on  its  own  line,  is  binding,  if 
based  on  a  valid  consideration. 

Same.f — In  the  absence  of  a  stipulation  restricting  liability,  the  ac- 
ceptance of  goods  by  a  carrier  for  transportation  implies  an  undertak- 
ing on  its  part  to  transport  them  to  the  place  to  which  they  are 
consigned,  even  though  beyond  its  own  line,  and  to  be  responsible 
for  loss  or  injury  occurring  on  the  line  of  a  connecting  carrier. 

Same4 — Plaintiff,  a  shipper  of  cattle,  demanded  an  unrestricted 
liability  contract  of  defendant  railroad.  After  the  cattle  were  loaded 
and  accepted  by  defendant,  to  be  delivered  at  a  point  beyond  its  own 
line,  and  the  train  was  in  the  act  of  starting,  plaintiff  was  compelled 
to  sign  a  contract  restricting  liability  to  injuries  on  defendant's  line, 

*For  the  authorities  in  this  series  on  the  subject  of  the  necessity  of 
a  consideration  to  render  valid  a  stipulation  purporting  to  limit  a  car- 
riers liability,  see  foot-notes  appended  to  Arthur  v.  Texas  &  Pac.  Ry.  Co. 
(U.  S.),  23  R.  R.  R.  583.  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  583;  second 
foot-note  appended  to  Cau  v.  Texas  &  Pac.  Ry.  Co.  (U.  S.),  13  R.  R. 
R.  303,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  303. 

tSee  foot-note  appended  to  St.  Louis  S.  W.  Ry.  Co.  v.  Kilberry 
(Ark.),  24  R.  R.  R.  567,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  567.  where  all 
the  authorities  on  the  subject  in  this  series,  preceding  it,  are  collected 
or  referred  to;  St.  Louis  &  S.  F.  R.  Co.  v.  McGivncy  (Okla.),  26  R. 
R.  R.  702,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  702. 

tSee  extensive  note,  28  R.  R.  R.  384,  N.  S.,  51  Am.  &  Eng.  R.  Cas., 

IN .    w)i%   i>o4. 


Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S  19 

Chicag-o,  etc.,  Ry.  Co.  v.  Cotton 

being  refused  an  opportunity  to  ship  on  unrestricted  terms.  Hold, 
that  the  restrictions  were  void,  and  no  defense,  where  injury  re- 
sulted. 

Appeal  from  Circuit  Court,  Yell  County;  Hugh  Basham, 
Judge. 

Action  by  R.  S.  Cotton  against  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed, 

Appellee,  R.  S.  Cotton,  sued  appellant,  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  for  the  loss  of  11  and  the 
injur}'  to  23  head  of  cattle,  occurring,  as  he  alleges,  in  transit 
from  Ola,  Ark.,  to  National  Stockyards,  111.,  in  December,  1906. 
Appellant  answered,  denying  all  the  material  allegations  of  the 
complaint,  and  with  its  answer  exhibited  a  copy  of  the  contract 
under  which  it  claims  said  shipment  had  been  made,  and  averred 
that  in  accordance  with  the  contract  of  shipment  said  cattle  had 
been  promptly  and  safely  delivered  to  a  connecting  carrier,  the 
St.  Louis  &  San  Francisco  Railroad  Company  at  Wister,  Ind. 
T.,  in  the  same  condition  in  which  they  were  received  at  Ola. 
Appellee  filed  a  reply  to  this  answer,  alleging  that  the  contract  of 
shipment  exhibited  with  appellant's  answer,  and  which  purported 
to  limit  appellant's  liability  to  injuries  received  on  its  own  line, 
was  procured  by  coercion  and  is  therefore  void. 

The  facts  are  undisputed  and  are  as  follows:  R.  S.  Cotton 
testified:  **I  am  the  R.  S.  Cotton  who  shipped  the  cattle  men- 
tioned in  the  complaint.  I  shipped  34  head  from  Ola,  Ark.,  and 
they  were  in  good  condition  when  shipped.  They  would  average 
72h  to  750  pounds.  White  and  Lipsey  were  with  me  when  the 
cattle  were  loaded.  I  did  not  accompany  the  shipment.  I  ob- 
tained a  bill  of  lading  from  the  agent.  Q.  What  did  you  state 
to  the  agent?  A.  I  went  in,  and  said  I  wanted  an  unlimited 
liability  bill  of  lading,  because  I  was  not  going.  I  did  not  look 
at  the  contract,  for  I  went  in  in  a  rush,  and  the  agent  said  I  would 
have  to  have  some  one  to  sign  up  with  me.  The  train  was  ready 
to  pull  out,  and  I  called  to  the  man  that  was  with  me,  and  as  I 
signed  up  the  train  pulled  out.  The  cattle  were  consigned  to 
Stewart  Sons  &  McCormick.  I  do  not  know  what  became  of 
the  contract.  I  have  tried  to  get  a  copy  of  it,  but  failed.  The 
cattle  were  worth  $250  or  $300  more  at  Ola  when  they  were 
shipped  than  I  received  from  them  in  St.  Louis,  and  cattle  were 
worth  more  in  St.  Louis  at  that  time  than  in  Ola.  When  the 
cattle  were  sold  they  weighed  650  pounds;  that  is,  the  23  head 
which  got  there.  Eleven  of  them  were  lost.  I  don't  know  what 
became  of  them.  The  cattle  we  sold  in  St.  Louis  brought  2^/^ 
cents  per  poimd."  On  cross-examination  he  testified  as  follows: 
"Q.  You  can  read  and  write  ?    A.  Yes,  sir.    Q.  The  agent  signed 


20         Voi,  31  R  R  R— Vol.  54  Am  &  Eng  R  Cas  N  S 

Chicas^o,  etc.,  Ry.  Co-  v.  Cotton 

for  the  railroad  company,  and  you  signed  for  yourself?  A.  Yes, 
sir.  Q.  Do  you  state  to  the  jury  and  to  the  court  that  this  is 
not  the  contract  you  signed — not  the  one  you  got?  A.  It  is  not 
the  one  I  should  have  got.  I  had  to  ship  on  this  one,  or  not 
ship  them.  He  said:  *The  train  is  ready  to  pull  out  now.  It 
is  moving,  and  you  will  have  to  be  in  a  hurry.'  Q.  Did  you  sign 
that  after  you  loaded  the  cattle?  A.  Yes,  sir/'  Other  testimony 
was  introduced  by  appellee  in  regard  to  the  loss  of  and  injury 
to  the  cattle ;  but,  as  the  amount  of  the  verdict  is  not  questioned, 
it  is  not  necessary  to  abstract  it.  The  appellant  adduced  testi- 
mony tending  to  show  that  the  cattle  were  not  lost  or  injured  on 
its  line  of  railway,  and  over  the  objections  of  appellee  read  to 
the  jury  the  contract  above  referred  to,  in  which  it  limited  its 
liability  to  loss  or  injury  on  its  own  line  of  railway. 

The  court  refused  the  instructions  asked  for  by  appellant,  and 
over  its  objection  instructed  the  jury  as  follows:  "Gentlemen  of 
the  jury,  you  are  instructed  that  this  is  a  suit  for  damage  to 
stock  received  for  shipment  at  Ola,  Ark.  You  are  the  sole 
judges  of  the  weight  and  sufficiency  of  the  evidence.  If  you 
find  from  the  evidence  that  the  plaintiff's  stock  was  lost  or  dam- 
aged by  unreasonable  delay,  or  by  reason  of  rough  handling,  at 
any  point  between  Ola  and  St.  Loliis,  you  will  assess  his  dam- 
ages at  such  sum  as  you  think  the  evidence  justifies.  The  bur- 
den of  proof  is  upon  the  plaintiff  to  make  out  his  case  by  a 
preponderance  of  the  testimony;  but  a  bare  preponderance  is 
sufficient,  however." 

There  was  a  jury  trial,  and.a  verdict  for  appellee  for  $209. 
The  case  has  been  brought  here  by  appeal. 

Busbce  &  Hicks  and  Geo,  B,  Pugh,  for  appellant. 
Bullock  &  Davis,  for  appellee. 

Hart,  J.  (after  stating  the  facts  as  above).  The  sole  ques- 
tion to  be  detennined  in  this  case  is  whether  or  not  the  contract 
signed  by  the  parties  to  this  litigation  is  void  for  the  reason  that 
it  was  procured  by  coercion.  If  the  contract  in  question  is  valid, 
the  appellant  has  expressly  limited  its  liability  to  loss  or  injury 
occurring  on  its  own  line  of  railway,  and  is  not  liable;  for  un- 
der the  undisputed  facts  of  this  case  the  loss  of  and  injury  to 
the  cattle  occurred  on  the  line  of  the  connecting  carrier.  That  a 
contract  between  a  railway  company  and  a  shipper  limiting  the 
liability  of  the  carrier  to  loss  or  injury  on  its  own  line  is  bind- 
ing, if  based  upon  a  valid  consideration,  we  refer  to  the  follow- 
ing: C,  R.  I.  &  P.  Ry.  Co.  V,  Slaughter,  84  Ark.  423,  106  S. 
W.  208,  and  cases  cited.  On  the  other  hand,  it  is  equally  well 
settled  in  this  state  that,  in  the  absence  of  a  stipulation  restrict- 
ing liability,  the  acceptance  of  goods  by  a  carrier  for  transpor- 
tation implies  an  undertaking  on  its  part  to  transport  them  to 
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the  place  to  which  they  are  consigned,  wherever  that  may  be, 
even  beyond  its  own  line,  and  to  be  responsible  for  loss  or  injury 
occurring  on  the  line  of  a  connecting  carrier.  St.  Louis  South- 
western Railway  Co.  v.  Kilberry,  83  Ark.  87,  102  S.  W.  894; 
K.  C,  Ft.  S.  &  M.  R.  Co.  V,  Washington,  74  Ark.  9,  85  S.  W. 
406,  69  L.  R  A.  65,  109  Am.  St.  Rep.  61 ;  St.  L.,  I.  M.  &  So. 
Ry.  Co.  V,  Randle,  85  Ark.  127,  107  S.  W.  669. 

The  undisputed  testimony  shows  that  the  cattle  had  been  loaded 
in  the  cars  and  accepted  by  the  railroad  company  to  be  delivered 
at  a  point  beyond  its  own  lines,  and  that  the  train  was  in  the 
act  of  starting  before  the  contract  was  submitted  to  appellee  for 
his  signature.  App)ellee  demanded  an  unrestricted  liability  con- 
tract, because  he  did  not  intend  to  accompany  the  cattle,  and  for 
that  reason,  if  any  loss  or  injury  occurred  to  the  cattle,  he  would 
not  know  whether  it  happened  on  the  line  of  the  initial  or  the 
connecting  carrier.  He  was  refused  any  other  contract  than  the 
one  exhibited,  and  was  compelled  to  sign  it  in  order  to  ship  his 
cattle.  He  was  refused  the  opportunity  to  ship  on  unrestricted 
terms,  and  the  restrictions  are  void.  The  contract,  therefore, 
was  not  properly  evidence  in  this  case,  and  no  defense  can  be 
based  upon  it.  It  passes  out  of  the  case.  St.  L.  &  San  Francisco 
R.  Co.  V.  Wells,  81  Ark.  469,  99  S.  W.  534;  St.  Louis  &  San 
Frandsco  R.  Co.  z/-  Burgin,  83  Ark.  502,  104  S.  W.  161 ;  St.  L. 
&  S.  F.  R.  Co.  'z/.  Pearce,  82  Ark.  353,  101  S.  W.  760,  118  Am. 
St.  Rep.  75;  Railway  Co.  v.  Cravens,  57  Ark.  112,  20  S.  W.  803, 
18  L.  R.  A.  527,  3S  Am.  St.  Rep.  230.  The  case  stands  as  if 
appellant  had  accepted  the  cattle  consigned  from  Ola,  Ark., 
to  National  Stockyards,  IlK,  without  making  a  contract  restrict- 
ing its  liability  to  loss  or  injury  over  its  own  line  of  railway. 

Hence  under  the  rule  above  declared  appellant  was  liable  for 
any  loss  or  injury  occurring  on  the  line  of  its  connecting  carrier, 
and  the  judgment  is  affirmed. 
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OwKNs  Bros.  v.  Chicago,  R.  L  &  P.  Ry.  Co. 

(Supreme    Court   of   Iowa,   Oct.    3,    1908.) 
[117  N.  W.  Rep.  762.] 

Action — Carriers — Carriage  of  Goods — Injuries — Form  of  Remedy — 
Contract  or  Tort. — A  shipper  may  waive  his  right  to  sue  on  the  con- 
tract of  shipment,  and  sue  in  tort  on  the  carrier's  common-law  lia- 
bility. 

Same — Action  in  Tort.* — The  fact  that  a  shipper  suing  a  carrier  al- 
leges a  contract  of  shipment  does  not  necessarily  characterize  the  ac- 
tion as  one  on  contract  rather  than  in  tort;  for,  while  the  tort  com- 
plained of  is  a  breach  of  duty  imposed  by  law,  the  relation  between 
the  parties  which  gives  rise  to  such  duty  is  a  creature  of  contract, 
and  ordinarily  proof  of  the  contract  relation  must  be  given  as  a  pre- 
liminary to  showing  the  tort. 

Same. — Where  the  language  of  the  petition  in  an  action  against 
a  carrier  leaves  a  doubt  whether  the  pleader  intended  to  claim  in 
tort  or  for  breach  of  contract,  the  action  will  be  construed  to  be  in 
tort,  though  the  rule  will  not  be  extended  to  prevent  the  carrier  in 
tort  from  pleading  as  a  defense  any  contract  with  the  shipper,  which, 
if  valid,  waives  the  performance  of  the  duty  for  a  breach  of  which 
damages   are   demanded. 

Same.* — A  petition  in  an  action  against  a  carrier  for  delay  in  the 
shipment  of  live  stock,  which  alleges  not  only  the  undertaking  of  the 
carrier  to  carry  the  cattle  and  their  exposure  while  in  transit,  but 
which  charges  the  carrier  with  negligence  in  respect  thereto,  states  a 
claim  in  tort. 

Carriers — Carriage  of  Goods — Loss  or  Injury — Exemption  from  Lia- 
bility— Burden  of  Proof.f — ^The  liability  of  a  carrier  is  the  creature  of 
law,  and  is  not  created  by  special  contract,  and  prima  facie  carrier  is 
liable  on  proof  of  delivery  and  acceptance  for  carriage  and  of  loss 
or  damages  in  carrying,  and  the  existence  of  a  contract  vary- 
ing the  liability  must  be  shown  by  it,  together  with  the  fact  that 
the  loss  is  within  the  exception. 

*See  last  foot-note  appended  to  Eckert  v.  Pennsylvania  R.  Co.  (Pa.).  18 
R.  R.  R.  475.  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  475,  where  all  the  authori- 
ties on  the  subject  in  this  series,  preceding  it,  are  collected  or  referred  to; 
Pittsburg,  etc.,  Ry.  Co.  v.  Higgs  (Ind.),  24  R.  R.  R.  201,  47  Am.  &  Eng. 
R.  Cas.,  N.  S.,  201;  Chicago,  etc.,  R.  Co.  v.  Chestnut  Bros.  (Ky.),  24 
R.  R.  R.  108,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  108;  Pennsylvania  R. 
Co.  V.  Smith  (Va.).  23  R.  R.  R.  568.  46  Am.  &  Eng.  R.  Cas.,  N.  S., 
568. 

tSee  last  foot-note  appended  to  Chicago,  etc..  R.  Co.  v,  Morris 
(Wyo.),  28  R.  R.  R.  654,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  654;  last  foot- 
note appended  to  McGregor  v.  Oregon  R.  Co.  (Ore.),  28  R.  R.  R. 
374.  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  374. 

See  extensive  note,  28  R.  R.  R.  384,  51  Am.  &  Eng.  R.  Cas.,  N.  S., 
384;  extensive  note,  26  R.  R.  R.  334,  49  Am.  &  Eng.  R.  Cas.,  N.  S., 
334. 
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Same — Carriage  of  Live  Stock — Delay — Act  of  God — Evidence — 
Question  for  Jury. — Whether  the  delay  in  the  transportation  of  live 
stock  was  occasioned  by  an  act  of  God,  relieving  the  carrier  from 
liability,  held,  under  the  evidence,  for  the  jury. 

Appeal  from  District  Court,  Iowa  County;    O.  A.  Byington^ 

Judge. 

• 

Action  to  recover  damages  on  account  of  delay  in  the  ship- 
ment of  live  stock.  At  the  close  of  the  evidence  the  court  in- 
structed the  jury  that  plaintiffs  were  not  entitled  to  recover  ex- 
cept fon  the  value  of  one  animal  alleged  to  have  been  injured, 
and  verdict  was  returned  accordingly.  From  the  judgment  ren- 
dered on  said  verdict,  plaintiffs  appeal.     Reversed. 

/.  M,  Dozver  and  Pop  ham  &  Havncr,  for  appellants. 
Carroll  Wright,  J.  L.  Farrish,  and  C.  Hedges,  for  appellee. 

Weaver,  J.  Plaintiffs  are  dealers  in  thoroughbred  cattle  at 
Homestead,  Iowa,  and  the  defendant  is  a  railway  company  doing 
business  as  a  common  carrier  upon  a  line  of  road  passing  through 
Homestead  to  and  beyond  Kewton,  Iowa.  The  plaintiffs  allege 
that  a  fine  stock  sale  had  been  advertised  to  be  held  at  Newton 
at  which  they  proposed  to  offer  their  herd,  and,  for  the  purpose 
of  obtaining  transportation  therefor,  they  entered  into  oral  nego- 
tiation with  the  defendant,  through  its  agent  at  Homestead,  in- 
forming him  of  their  desire  to  ship  said  cattle,  the  purpose  of 
such  shipment,  and  the  necessity  of  its  being  forwarded  promptly 
and  without  undue  delay,  and  that,  as  a  result  of  such  negotia- 
tion, the  defendant,  for  a  specified  consideration,  orally  undertook 
to  carry  from  Homestead  to  Newton  five  car  loads  of  said  cattle, 
and  that  said  shipment  should  be  hauled  in  a  fast  train  known  as 
"First  97,"  which  would  leave  Homestead  about  11  o'clock  a.  m. 
of  January  3,  1906,  and  arrive  at  Newton  about  3  o'clock  of  the 
afternoon  of  the  same  day.  But  plaintiffs  aver  that,  although 
said  stock  was  loaded  and  ready  in  time  for  said  train,  defendant 
neglected  and  refused  to  transport  them  on  First  97,  but  held 
said  loaded  cars  for  a  long  time  at  Homestead  until  the  arrival 
of  Second  97,  by  which  it  attempted  to  haul  them  to  Newton, 
and,  instead  of  delivering  said  shipment  at  said  destination  within 
4  or  5  hours,  as  it  should  have  done,  such  delivery  was  not  made 
for  a  period  of  about  30  hours,  and  that  by  reason  of  such  delay 
and  consequent  exposure  of  said  cattle  to  the  weather,  and  by 
depriving  them  of  water  and  feed,  they  were  seriously  injured 
and  depreciated  in  value.  In  a  second  count  the  petition  further 
charges  that  one  of  the  animals  constituting  such  shipment  was 
injured  by  reason  of  a  defect  in  the  car  in  which  it  was  shipped, 
and  became  a  total  loss  to  the  plaintiffs,  and  recovery  is  asked 
on  account  thereof.  By  an  amendment  to  the  petition,  the  de- 
defendant  is  also  charged  with  negligence  in  transporting  and 
caring  for  said  cattle  by  reason  of  which  they  sustained  injury 
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in  the  sum  of  $1,800.  The  answer  of  the  defendant  denies  the 
plaintiffs'  claim,  and  sets  up  a  counterclaim  for  an  alleged  balance 
of  unpaid  freight  charges. 

The  plaintiffs*  evidence  tended  to  show  the  substantial  truth 
of  the  averments  of  the  petition  as  to  the  agreement  to  ship  the 
cattle  on  the  train  First  97,  which  was  due  to  leave  Homestead 
about  11  o'clock  in  the  forenoon  of  January  3,  1906.  The  agent 
was  informed  of  the  purpose  for  which  the  shipment  was  to  be 
made,  and  the  necessity  of  its  prompt  and  quick  transportation 
in  order  that  the  cattle  should  be  in  fit  condition  for  the  sale  at 
which  they  were  to  be  offered.  The  agent  professed  to  commu- 
nicate with  the  defendant's  managing  officers,  and  informed 
plaintiffs  that  the  cars  would  be  furnished,  and  that,  if  loaded  in 
time,  they  would  be  hauled  to  Newton  by  the  fast  freight,  known 
as  "First  97."  The  cars  were,  in  fact,  furnished,  and  the  cattle 
loaded  therein  before  the  arrival  of  said  train,  but,  for  reasons 
not  then  explained,  the  trainmen  refused,  or  at  least  failed,  to 
take  up  the  cars,  and  they  were  left  standing  on  a  side  track  until 
another  train,  known  as  "Second  97,"  arrived  and  took  them  on 
about  midnight,  or  later  of  that  day.  By  that  time  it  was  snow- 
ing briskly.  The  train  was  delayed,  stopping  at  different  points, 
and  did  not  reach  Newton  until  some  time  in  the  afternoon  of 
January  4,  1906.  There  was  evidence,  also,  from  which  the  jury 
might  find  that  by  reason  of  the  delay  on  the  road,  the  cold  and 
storm  to  which  the  stock  was  exposed,  and  their  deprivation  of 
food  and  drink  they  were  damaged  in  condition,  appearance,  and 
market  value  in  a  very  substantial  amount.  It  was  also  shown 
that  a  door  on  one  of  the  cars  was  in  a  damaged  and  defective 
condition,  and  that,  by  reason  thereof,  one  of  the  animals  in  some 
manner  thrust  a  leg  through  an  opening  in  or  under  the  door, 
receiving  injuries  necessitating  its  subsequent  destruction.  On 
part  of  the  defendant  the  evidence  was  to  the  effect  that  the  snow- 
storm had  set  in  before  the  train  First  97  reached  Homestead; 
that  this  train  found  some  trouble  on  account  of  impeded  track, 
but  reached  Grinnell,  where  by  reason  of  the  storm  it  was  set  out 
on  a  side  track,  remaining  there  until  the  next  day  and  until  after 
Second  97  had  passed  through  with  plaintiffs'  stock.  While  there 
is  testimony  that  the  train  had  a  load  near  to  the  hauling  capac- 
ity of  its  engine  when  it  reached  Homestead,  none  of  it  was  live 
stock,  but  consisted  of  paper,  iron,  machinery,  automobiles,  oil, 
beer,  and  general  merchandise.  Train  Second  97,  according  to 
defendant's  showing,  after  taking  on  plaintiffs'  shipment  at  Home- 
stead, proceeded  without  very  serious  difficulty  to  Brooklyn.  At 
that  point,  although  it  was  not  the  end  of  the  division,  the  en- 
gineer and  fireman  refused  to  go  further.  The  storm  was  then 
passed,  though  the  wind  was  still  blowing.  The  trainmen  had 
been  on  duty  nearly  18  hours,  and,  as  they  refused  to  proceed 
further,  the  train  was  put  away.  On  the  afternoon  of  January  . 
4th  the  conductor  of  Second  97  took  the  engine  and  caboose  of 
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that  train,  and,  proceeding  to  Grinnell,  hauled  First  97  to  the 
end  of  the  division  at  Valley  Junction.     Meanwhile  an  engine 
sent  from  the  west  for  that  purpose  took  up  the  cars  in  question  at 
about  9  o'clock  in  the  morning  of  January  4th,  and  hauled  them 
to  Newton,  arriving  there  at  about  1  o'clock  in  the  afternoon. 
In  short,  as  to  this  feature  of  the  defense,  it  is  the  contention  of 
the  defendant  that  whatever  delay  occurred  in  shipping  the  cattle 
was  due  alone  to  the  act  of  God,  and  that  no  liability  exists  on 
its  part  on  account  thereof.    It  was  developed  on  cross-examina- 
tion of  the  plaintiffs  that  after  the  stock  had  been  loaded  into  the 
cars,  and  were  ready  for  carriage  to  their  destination,  the  defend- 
ant's agent  at  Homestead  made  and  delivered  to  the  plaintiffs  and 
their  helpers  separate  bills  of  lading  for  the  several  cars,  em- 
bodying what  is  called  a  "live  stock  contract,"  signed  by  the  agent 
and  by  the  person  to  whom  the  bill  of  lading  was  made.    It  was 
thereupon  insisted  by  the  defendant  that,  such  bills  of  lading  hav- 
ing been  issued  to  them,  the  plaintiffs'  right  of  action,  if  any  they 
have,  is  upon  such  instruments,  and  that  the  claim  for  damages 
independent  of  the  writing  cannot  be  sustained.    The  trial  court 
adopted  this  view  of  the  law,  and  on  motion  of  the  defendant 
withdrew  the  plaintiffs'  claim  from  the  jury,  except  for  the  value 
of  the  animal  injured  in  the  defective  car  door  to  which  extent 
counsel  for  the  defendant  conceded  the  liability  of  their  client. 

1.  Assuming,  as  for  the  purposes  of  this  case  we  must,  that  the 
evidence  tended   to  show  an  injury  to  plaintiffs'  cattle  in  transit, 
the  controlling"  question  presented  by  the  appeal  is  whether  the 
right  of  action  therefor  is  exclusively  upon  the  written  contract, 
or  whether  plaintiffs  may  waive  or  ignore  the  contract,  and  sue  in 
tort  upon  the   defendant's  liability  as  a  common  carrier.     That 
they  may  waive  their  right  to  sue  upon  the  contract  and  bring  an 
action  in  tort  for  damages,  if  any  they  have  sustained,  is  a  rule  of 
law  well  established  by  an  almost  unbroken  line  of  authorities. 
Bretherton  7'   Wood,  3  B.  &  B.  54;  Cowan  7'.  Telegraph  Co.,  122 
Iowa.  385.  98  N-   W.  281,  64  L.  R.  A.  54d,  101  Am.  St.  Rep. 
268;  Burkie  v.  Ells,  4  How.  Prac.  (N.  Y.)  288;  Brown  v.  Rail- 
road 54  Wis   342,   H  N.  W.  356,  911,  41  Am.  Rep.  41;   Spence 
V.  Railroad  92  Va.   102,  22  S.  E.  815.  29  L.  R.  A.  578;  Mershon 
V.  Hobensack    22   N-  J-  Law,  372;  Central  v.  Railroad  (D.  C.) 
70  Fed  764-   Smith  7/-  Seward,  3  Pa.  342;  Railroad  v,  Kemp,  61 
Md.619,  48  Am.  Rep-  134;  3  Cyc.  PI.  &  Pr.  818;  Clark  v,  Rich- 
ards, 1  Conn    59  ;     Elkhart  v.  Railroad  Co.,  211  Pa.  267,  60  Atl. 
781,107  Am    St/  Rep.  571.    Nor  does  the  fact  that  the  plaintiff 
Jn  such  an  action    alleges  the  making  of  a  contract  of  shipment 
vith  the  defendant  necessarily  have  the  effect  to  characterize  the 
action  as  one  upon   contract  rather  than  in  tort ;    for,  while  the 
tort  complained  of   is  a  breach  of  the  duty  imposed  by  law,  the 
relation  between    the   parties  which  gives  rise  to  such  duty  is  a 
ctcature  of  contract,   express  or  implied,  and  ordinarily  proof  of 
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the  contractual  relation  must  be  adduced  as  a  necessary  prelim- 
inary to  showing  the  alleged  tort.    Says  Judge  Cooley  in  his  work 
on  Torts  (3d  Ed.)  p.  56:  **Indeed,  in  many  cases  an  action  as  for 
tort  or  an  action  as  for  breach  of  contract  may  be  brought  by  the 
same  party  upon  the  same  state  of  facts/'  and  of  this  rule  he  cites 
the  case  of  the  common  carrier  as  a  "conspicuous  illustration." 
See,  also,  Railroad  v.  Stock,  104  Va.  97,  51  S.  E.  161 ;  Nelson  z/. 
Railroad,  28  Mont.  297,  72  Pac.  642 ;  Dungan  v.  Read,  167  Pa. 
393,  31  Atl.  639;   Swiney  v.  Express  Co.  (Iowa)  115  N.  W.  212. 
And,  where  the  language  of  the  petition  is  equivocal,  and  there  is 
doubt  whether  the  pleader  intended  to  claim  for  tort  rather  than 
for  breach  of  contract,  the  doubt  will  be  resolved  by  construing 
it  an  action  in  tort.     Railroad  v.  Portrait  Co.,  122  Ga.  11,  49  S. 
E.  727,  106  Am.  St.  Rep.  87 ;   Railroad  v.  Hurst,  36  Miss.  660, 
74  Am.  Dec.  785 ;   Railroad  v.  Kemp,  61  Md.  619,  48  Am.  Rep. 
134.    This  rule,  of  course,  will  not  be  extended  to  prevent  the  de- 
fendant in  an  action  of  tort  from  pleading  by  way  of  defense  any 
.contract  with  the  plaintiff  which,  if  valid,  has  the  effect  to  waive 
the  performance  of  the  duty  for  a  breach  of  which  damages  are 
demanded.    Railroad  Co.  v.  Pace,  69  Ark.  256,  63  S.  W.  62,  and 
cases  there  cited.     The  plaintiffs'  petition,  as  amended,  charges, 
not  only  the  undertaking  of  the  defendant  to  carry  the  cattle  and 
their  exposure  to  injury  while  in  transit,  but  charges  the  defend- 
ant with  negligence  in  respect  thereto.    This,  we  think,  constitutes 
a  sufficient  statement  for  a  claim  for  recovery  in  tort,  and  plain- 
tiff's were  entitled  to  go  to  the  jury  thereon.     Directly  in  point 
see  Railroad  Co.  v.  Wilson,  85  Ark.  257,  107  S.  W.  978;   Rail- 
road^ Co.  V,  Pace,  69  Ark.  256,  63  S.  W.  62 ;  Railroad  Co.  v. 
Heath,    41     Ark.    478.      "The    liability    of    a    common    car- 
rier  is   not  created  by  the   special  contract.     The   law   creates 
the  liability  and  merely  permits  the  party  to  except  from  it  cer- 
tain causes  of  loss.     Prima  facie  the  carrier  is  liable  on  proof  of 
delivery,  and  acceptance  for  carriage  and  of  loss  or  damage  in 
carrying.     If  there  be  any  contract  varying  his  liability,  he  must 
show  it  and  that  the  loss  came  within  the  exception  made  by  it. 
It  is  not  for  the  owner  to  show  there  was  no  such  contract."    Hull 
V.  Railroad  Co.,  41  Minn.  510,  43  N.  W.  391,  5  L.  R.  A.  587,  16 
Am.  St.  Rep.  722. 

2.  There  is  nothing  in  the  record  to  justify  the  trial  court  in 
holding  as  a  matter  of  law  that  the  alleged  delay  in  the  shipment 
and  the  resulting  injurv  to  the  cattle  was  the  act  of  God.  While 
there  was  evidence  tending  to  show  such  fact,  there  was  evidence 
tending  to  rebut  the  conclusion  which  the  defendant  sought  to 
derive  therefrom.  Its  weight  and  sufficiency  were  for  the  jury. 
The  court,  therefore,  erred  in  sustaining  the  defendant's  motion 
to  withdraw  the  plaintiffs'  claim  from  the  jury. 

The  judgment  appealed  from  is  therefore  reversed. 
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(Supreme    Court   of   Iowa,   Oct.   24,    1908.) 
[117  N.  W.  Rep.  966.]' 

Carriers— Passengers.* — A  passenger  who  descended  from  a  train 
for  the  purpose  of  exercise  and  relief  from  the  fatigue  of  travel  while 
the  train  stopped,  intending  to  resume  his  journey,  continued  while  so 
temporarily  on  the  station  platform  to  be  a  passenger. 

Same— Negligeiice.t — A  carrier  which,  with  knowledge  that  a  pas- 
senger temporarily  on  the  station  platform  for  rest  and  exercise  dur- 
ing a  stop  intends  to  continue  his  journey,  starts  the  train  without 
reasonable  warning  and  opportunity  for  the  passenger  to  safely  re- 
enter the  car,  is  negligent,  and  liable  for  the  natural  consequences  of 
such  negligence,  unless  the  passenger  has  contributed  to  his  injuries. 

Same— Contributory  Negligence4 — While  under  Code,  §  4811,  it  is 
a  crime  for  one  not  employed  on  a  train,  etc.,  to  get  on  or  off  a  mov- 
ing railroad  car  without  the  consent  of  the  person  in  charge  thereof, 


*For  the  authorities  in  this  series  on  the  question  whether  a  per- 
son may  be  a  passenger  of  the  railroad  company  after  he  has  alighted 
from  its  train  or  street  car  at  an  intermediate  point,  see  note,  12  Am. 
&  Eng.  R.  Cas.,  X.  S.,  118  (alighting  at  eating  stations);  note,  20  Am. 
&  Eng.  R.  Cas.,  N.  S.,  131  (alighting  at  intermediate  station);  note, 
12  Am.  &  Eng.  R.  Cas.,  N.  S.,  118  (alighting  at  stops  to  allow  other 
train  to  pass);  note,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  131  (leaving  train 
before  reaching  station  for  the  purpose  of  walking  home) ;  Colorado 
Springs,  etc.,  R.  Co.  v.  Petit  (Colo.),  21  R.  R.  R.  132,  44  Am.  &  Eng.  R. 
Cas.,  X.  S.,  132  (persons  cornpelled  to  alight  in  order  to  transfer  from 
one  street  car  to  another);  (Jhicago,  etc.,  Ry.  Co.  v.  Sattler  (Xeb.),  3 
R.  R.  R.  688,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  688  (right  of  passenger  to 
leave  train  on  account  of  business  or  curiosity) ;  Walger  v.  Jersey  City, 
etc.,  Ry.  Co.  (X.  J.),  14  R.  R.  R.  226,  37  Am.  &  Eng.  R.  Cas.,  N.  S., 
226  (transferring  from  one  street  car  to  another);  Alabama,  etc.,  Co. 
''•  Coggins  (C.  C.  A.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  109  (leaving  car 
temporarily  at  intermediate  station) ;  Gradert  v.  Chicago  &  N.  W.  Ry. 
Co.  (Iowa),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  118;  Missouri,  etc..  Ry.  Co. 
r.  Overfield  (Tex.  Civ.  App.),  12  Am.  &  Eng.  R.  Cas.,  X.  S.,  207 
(alighting  at  intermediate  station  does  not  terminate  relation  of  carrier 
and  passenger);  Temery  r.  Great  Xorthern  Ry.  Co.  (Minn.),  21  Am. 
&  Eng.  R.  Cas.,  X.  S..  257  (alighting  at  intermediate  station). 

tSee  third  foot-note  appended  to  Weeks  v.  Boston  Elec.  Ry.  Co. 
(Mass.).  24  R.  R.  R.  177,  47  Am.  &  Eng.  R.  Cas.,  X.  S.,  177;  last 
ioot-note  appended  to  Clark  v.  Durham  Traction  Co.  (X.  Car.),  24 
K.  R.  R.  165.  47  Am.  &  Eng.  R.  Cas.,  X.  S.,  165;  Monographs,  1  R. 
R.  R.  904.  24  Am.  &  Eng.  R.  Cas..  X.  S.,  904;  3  R.  R.  R.  589,  26  Am. 
*  Eng.  R.  Cbs.,  N.  S..  589;  last  foot-note  appended  to  Snipes  v.  Xor- 
Nk  &  So.  R.  R.  (N.  Car.).  23  R.  R.  R.  53,  46  Am.  &  Eng.  R.  Cas., 
N'-  S..  53*  foot-notes  appended  to  Kuhlen  r.  Boston  &  X.  St.  Ry.  Co. 
<^*ass.),  22  R.   R-   R-  "^85,  45  Am.  &  Eng.  R.  Cas.,  X.  S.,  785. 

t^or  the  authorities  in  this  series  on  the  question  whether  it  is 
c<>ntributory  negligence  to  board  a  moving  car  or  train,  see  foot- 
"^tes  aoDended  to  Waller  v.  Wilmington  City  Ry.  Co.  (Del.  SupV 
^^•).2I  R.  R.  R-  727,  44  Am.  &  Eng.  R.  Cas.,  X.  S.,  727;  last  foot-note 


28         Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 

Gannon  v.  Chicag'o,  etc.,  Ry.  Co 

such  act  is  not  conclusively  negligent  if  done  with  the  consent  or 
assistance  of  an  employee  authorized  to  act  with  reference  to  the 
transportation  of  the  passenger  on  the  car. 

Same.§ — The  porter  of  a  Pullman  car  is  an  employee  of  the  railroad 
company  engaged  in  the  transportation  of  passengers  riding  in  such 
car  in  the  same  sense  that  a  brakeman  of  a  train  is  such  employee. 

Evidence — ^Judicial  Notice.|| — Courts  take  judicial  notice  of  the  fact 
that  porters  on  Pullman  cars  usually  assist  passengers  in  boarding^ 
and  alighting  from  such  cars  in  the  same  way  that  brakemen  render 
like  assistance  to  passengers  in  ordinary  coaches. 

Carriers — Sufficiency  of  Evidence — Submission  to  Jury. — In  an  ac- 
tion against  a  railroad  for  death  of  a  passenger  who  after  alighting^ 
from  the  train  during  a  temporary  stop  attempted  to  reboard  the 
train  while  it  was  in  motion,  evidence  held  insufficient  to  show  such 
contributory  negligence  on  the  part  of  deceased  as  warranted  the  tak- 
ing of  the  case  from  the  jury. 

Appeal  from  District  Court,  Scott  County ;  A.  J.  House,  Judge* 

Plaintiff,  as  administrator  of  the  estate  'of  one  Kiley,  instituted 
this  action  to  recover  damages  to  decedent's  estate  resulting  from 
the  death  of  decedent  from  injuries  received  through  the  negli- 
gence of  defendant's  employees  while  deceased  was  a  passenger 
attempting  to  get  on  board  the  train  of  defendant  on  which  he 
was  entitled  to  transportation.  At  the  conclusion  of  the  evidence, 
the  court  sustained  a  motion  to  direct  a  verdict  for  the  defendant, 
and  judgment  for  the  defendant  was  entered  accordingly.  From 
the  ruling  on  the  motion,  and  from  the  judgment  entered,  the 
plaintiflF  appeals.    Reversed. 

Lane  &  Waterftmn  and  M.  V,  Gannon,  for  appellant. 
Carroll  Wright,  /.  L.  Parrish,  /.  H.  Johnson,  and  Cook  Sr 
Dodge,  for  appellee. 

appended  to  Boulfrois  v.  United  Traction  Co.  (Pa.),  18  R.  R.  R.  70, 
41  Am.  &  Eng.  R.  Cas.,  N.  S..  70;  Berry  v.  Utica  Belt  Line  Ry.  Co.  (N. 
Y.),  17  R.  R.  R.  669,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  669;  Atchison,  etc., 
Ry.  Co.  V.  Hollo  way  (Kan.),  17  R.  R.  R.  648,  40  Am.  &  Eng.  R.  Cas., 
N.  S.,  648;  last  foot-note  appended  to  Talbert  zf.  Charleston  &  W.  C. 
Ry.  Co.  (S.  Car.),  17  R.  R.  R.  53,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  53; 
foot-note  appended  to  Merks  v.  Atlantic  &  B.  R.  Co.  (Ga.),  16  R.  R. 
R.  672,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  672;  last  foot-note  appended 
to  Lauterer  v.  Manhattan  Ry.  Co.  (C.  C.  A.),  13  R.  R.  R.  295.  36  Am. 
&  Eng.  R.  Cas.,  N.  S.,  295,  where  all  those  preceding  it  are  collected  or 

referred  to. 

§See  foot-note  appended  to  Floody  v.  Great  Northern  Ry.  Co. 
(Minn.),  27  R.  R.  R.  162,  50  Am.  &  Eng.  R.  Cas.,  N.  S..  162,  where  all 
the  authorities  on  the  subject  in  this  series,  preceding  it,  are  collected. 

IIFor  the  authorities  in  this  series  on  the  subject  of  judicial  notice 
of  matters  relating  to  railroads,  see  last  foot-note  appended  to  Peo- 
ple V.  Illinois  Cent.  R.  Co.  (111.),  28  R.  R.  R.  722,  51  Am.  &  Eng.  R. 
Cas.,  N.  S.,  722;  fourth  foot-note  appended  to  Spiking  v.  Consolidated 
Ry.  &  P.  Co.  (Utah),  27  R.  R.  R.  457,  50  Am.  &  Eng.  R.  CaS.,  N.  S.,  457; 
first  foot-note  appended  to  Valente  v.  Sierra  Ry.  Co.  (Cal.),  26  R. 
R.  R.  676,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  676. 
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McClain,  J.  There  is  evidence  in  the  record  from  which  the 
jurors  might  have  found,  if  the  case  had  been  left  to  their  deter- 
mination, that  decedent  and  his  wife,  being  passengers  on  a  train 
of  defendant,  and  riding  in  a  Pullman  car,  dismounted  from  the 
train  at  Davenport  for  the  purpose  of  resting  themselves  by  walk- 
ing on  the  platform  during  such  time  as  the  train  might  be  stopped 
there,  having  the  assurance  of  the  Pullman  conductor  that  there 
would  be  a  stop  of  at  least  ten  minutes ;  that,  at  the  expiration 
of  five  minutes,  the  train  was  started  without  such  signal  or  warn- 
ing as  to  enable  them  with  reasonable  diligence  to  get  up  the 
steps  of  their  car  before  the  train  was  in  motion ;  that  Mrs.  Kiley 
mounted  the  steps  in  safety,  ahd  the  Pullman  porter  mounted 
after  her,  while  the  decedent,  holding  on  the  hand-hold  with  his 
left  hand,  ran  along  with  the  train,  attempting  to  mpunt  with  the 
assistance  of  the  porler ;  and  that,  after  thus  running  for  25  or 
30  feet,  deceased  lost  his  footing,  and  was  dragged  still  further, 
when  his  body  struck  against  the  girder  of  a  bridge  over  a  street 
crossing,  and  he  received  injuries  which  resulted  in  his  death. 
While  decedent  was  thus  being  dragged  along,  Mrs.  Kiley  ap- 
pealed to  the  Pullman  porter  to  stop  the  train,  and, 
after  a  second  appeal  from  her,  he  did  so  by  pulling 
the  cord  operating  the  air  brakes;  but,  before  the  train 
stopped  in  response  to  this  .  action  of  the  porter,  the 
injuries  to  deceased  had  occurred.  The  only  questions  we 
need  consider  in  determining  the  correctness  of  the  action  of  the 
court  in  directing  a  verdict  for  the  defendant  are  whether  there 
was  any  evidence  of  negligence  on  the  part  of  defendant's  serv- 
ants or  employees  causing  the  injury  to  deceased,  and  whether 
there  was  any  evidence  that  deceased  was  not  guilty  of  contribu- 
tory negligence. 

1.  Deceased  continued  to  be  a  passenger  while  temporarily  on 
the  station  platform,  intending  to  continue  his  journey  on  the 
train,  having  descended  from  the  train  for  a  temporary  and  proper 
purpose,  that  of  exercise  and  relief  from  the  fatigue  of  travel 
while  the  train  should  be  stopped.  Parsons  v.  New  York  C.  & 
H.  R.  R.  Co.,  1 13  N.  Y.  355,  21  N.  E.  145,  3  L.  R.  A.  683,  10  Am. 
St.  Rep.  441 ;  Dodge  v.  Boston  &  Bangor  Steamer  Co.,  148  Mass. 
207,  19  N.  E.  373,  2  L.  R.  A.  83,  12  Am.  St.  Rep.  541.  "We 
think  the  weight  of  authority,  reason,  and  custom  all  require  us 
to  hold  that  where  a  passenger,  without  objection  by  the  company 
or  its  agents,  alights  at  an  intermediate  station,  which  is  a  station 
for  the  discharge  and  reception  of  passengers,  for  any  reasonable 
and  usual  purpose,  like  that  of  refreshment,  of  sending  or  receipt 
of  telegrams,  or  of  exercise  by  walking  up  and  down  the  plat- 
form, or  the  like,  he  does  not  cease  to  be  a  passenger,  and  is  justi- 
fied in  the  belief  that  the  company  is  exercising  due  care  for  his 
safety."  Alabama  G.  S.  R.  Co.  v,  Coggins,  88  Fed.  455,  458, 
32  C.  C.  A.  1.     If  with  knowledge  that  the  passenger  thus  on  the 
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platform  is  intending  to  continue  his  journey  on  the  train  it  is 
started  without  reasonable  warning  and  opportunity  for  him  to 
safely  re-enter  the  car,  the  carrier  is  negligent  in  performing  its 
contract  of  transportation,  and  is  liable  for  the  natural  conse- 
quences of  such  negligence,  unless  the  passenger  has  contributed 
to  his  injuries  so  as  to  defeat  his  right  of  recovery. 

2.  The  attempt  of  deceased  to  mount  the  steps  of  the  car  after 
the  train  was  in  motion  was  not  per  se  and  necessarily  contribu- 
tory negligence  on  his  part.  It  is  true  that  by  statute  it  is  a  crime 
for  any  one  not  employed  on  the  train,  or  not  an  officer  of  the 
law  in  the  discharge  of  his  duty,  to  get  upon  or  off  a  car  of  any 
railroad  company  while  the  sam^  is  in  motion  without  the  consent 
of  the  person  having  the  same  in  charge  (Code,  §  4811)  ;  but 
such  act  is  not  conclusively  negligent  if  done  with  the  consent,  ap- 
proval, or  assistance  of  the  conductor  or  brakeman  or  other  em- 
ployee authorized  td  act  with  reference  to  the  transportation 
of  the  passenger  on  the  car  in  question.  Pence  v.  Wabash  R. 
Co.,  116  Iowa,  279,  90  N.  W.  59;  Galloway  z\  Chicago,  R.  I.  & 
P.  R.  Co.,  87  Iowa,  458,  54  N.  \V.  447.  That  the  porter  of  a 
Pullman  car  is  an  employee  of  the  railway  company  engaged  in 
the  transportation  of  the  passengers  riding  in  such  car  in  the  same 
sense  that  a  brakeman  of  a  train  is  such  employee  is  well  settled. 
Pennsylvania  Company  v.  Roy,  102  U.  S.  451,  26  L.  Ed.  141; 
Williams  zf.  Pullman  Car  Co.,  40  La.  Ann.  417,  4  South.  85,  8 
Am.  St.  Rep.  538 :  Dwindle  7'.  New  York  C.  &  H.  R.  R.  Co.,  120 
N.  Y.  117,  24  N.  E..319,  8  L.  R.  A.  224,  17  Am.  St.  Rep.  611. 
The  cases  relied  upon  as  to  this  point  by  appellee  are  not  perti- 
nent. They  involve  the  relations  between  the  railway  company 
and  the  porter  of  a  Pullman  car  as  involving  the  right  of  the 
porter  to  recover  in  an  action  against  the  railway  company.  See 
McDermon  v.  Southern  Pacific  Co.  (C.  C.)  122  Fed.  669;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Hamler,  215  111.  525,  74  X.  E.  705,  1  L.  R.  A. 
(N.  S.)  674,  106  Am.  St.  Rep.  187;  Baltimore  &  O.  S.  W.  R.  Co. 
r.  Voigt,  176  U.  S.  498,  20  Sup.  Ct.  385,  44  L.  Ed.  560. 

It  is  argued  for  appellee  that  there  is  no  evidence  in  the  record 
as  to  the  authority  of  the  Pullman  porter ;  but  we  can  certainly 
take  judicial  notice  of  the  fact  that  the  porters  on  Pullman  cars 
with  the  consent  of  the  railway  company  usually  assist  passengers 
in  alighting  from  and  entering  such  cars  in  the  same  way  that 
brakemen  render  like  assistance  to  persons  riding  in  the  ordinary 
passenger  coaches,  and  that  a  passenger  is  justified  in  assuming 
that  the  Pullman  porter  is  an  employee  of  the  railway  company 
in  such  sense  that  he  may  be  relied  on  by  the  passenger  for  such 
assistance  or  guidance  as  to  his  conduct.  If  the  act  of  deceased 
in  attempting  to  mount  the  steps  of  the  car  after  it  was  in  motion 
was  not  in  itself  conclusively  negligent,  then  there  was  not  such 
evidence  of  contributory  negligence  as  to  justify  the  court  in  tak- 
ing the  case  from  the  jury  on  the  ground  of  the  negligence  of  the 
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iljceased.  It  does  not  appear  just  how  fast  the  car  was  moving 
l:  the  time  when  plaintiff  took  hold  of  the  hand  rail,  and  at- 
tempted with  the  assistance  of  the  porter  to  mount  the  steps, 
and  there  is  no  conclusive  evidence  that  he  was  negligent  in  not 
desisting  from  his  effort,  'after  he  lost  his  footing  and  was  being 
dragged  along  the  platform,  for  under  such  circumstances  danger 
might  have  reasonably  been  anticipated  from  releasing  his  hold 
and  dropping  to  the  platform  near  the  wheels.  It  does  not  appear 
from  any  conclusive  evidence  that  deceased  was  aware  of  the 
danger  from  the  girder  toward  which  he  was  being  carried.  The 
cases  relied  upon  in  this  respect  for  appellee  are  cases  where  a 
passenger  was  shown  without  question  to  have  been  aware  of  such 
danger.  See  Hunter  r.  Cooperstown  &  S.  V.  R.  Co.,  126  N.  Y. 
18.  26  X.  E.  958,  12  L.  R.  A.  429;  Knight  v.  Railway  Co.,  23  La. 
Ann.  462.  Other  cases  relied  on  for  appellee  involving  a  finding 
of  negligence  in  an  attempt  to  get  on  or  off  a  car  while  in  motion 
lack  the  element  which  is  present  in  this  case  of  the  approval  and 
assistance  of  an  employee  in  charge  of  the  car. 

The  trial  court  was  not  justified  in  directing  a  verdict  for  the 
defendant,  and  its  ruling  in  that  respect  and  in  entering  judg- 
ment for  the  defendant  is  reversed. 


JoNEsBORO,  L.  C.  &  E.  R.  Co.  V.  Brookfield. 

(Supreme  Court  of  Arkansas,  Oct.  5,  1908.) 

[112  S.  W.  Rep.  977.] 


Bill  of  Exceptions — Unessential  Matters — Effect. — A  bill  of  excep- 
tions is  not  vitiated  because  it  contains  more  than  is  necessary  for  a 
bill  to  show  as  to  matters  properly  of  record. 

Statutes — Penal  Statutes — Construction. — Penal  statutes  must  be 
strictly  construed. 

Carriers — Passengers — Fare — Fraction  of  Mile. — Under  Kirby*s  Dig. 

5  6611,  authorizing  railroad  companies  to  make  certain  charges  **per 
mile"  for  carrying  passengers,  the  same  fare  can  be  charged  for  a 
part  of  a  mile  that  is  charged  for  a  whole  mile. 

Appeal  from  Circuit  Court,  Craighead  County;  Frank  Smith, 
Judge. 

Action  by  B.  J.  Brookfield  against  the  Jonesboro,  Lake  City 

6  Eastern  Railroad  Company.  From  a  judgment  for  plaintiff, 
defendant  apf)eals.    Reversed  and  dismissed. 

This  is  a  suit  by  appellee  against  appellant  for  a  penalty  under 
sections  661 1  and  6620  of  Kirby's  Digest.  Those  sections,  in  so 
far  as  it  may  be  necessary  to  set  them  out,  are  as  follows : 
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"Sec.  6611.  The  maximum  sum  which  any  corporation,"  etc., 
"operating  a  line  of  railroad  in  this  state,  shall  be  authorized  to 
charge  and  collect  for  carrying  each  passeager  over  such  line 
within  the  state,  in  the  manner  known  as  first  class  passage  is 
fixed  at  the  following  named  rates:  On  lines  of  railroad  fifteen 
miles  or  less  in  length,  eight  cents  per  mile.  On  lines  of  railroad 
over  fifteen  miles  in  length  and  less  than  seventy-five  miles  in 
length,  five  cents.    *    *     *" 

"Sec.  6620.  Any  of  the  persons  or  corporations  mentioned 
in  section  6611,  *  *  *  that  shall  charge,  demand,  take  or  re- 
ceive from  any  person  or  persons  aforesaid  any  greater  compensa- 
tion for  the  transportation  of  passengers  than  is  in  this  act  allowed 
or  prescribed,  shall  forfeit  and  pay  for  every  such  oflFense  any 
sum  not  less  than  fifty  dollars,  nor  more  than  three  hundred 
dollars  and  costs  of  suit,  including  a  reasonable  attorney's  fee, 
to  be  taxed  by  the  court  where  the  same  is  heard  on  original 
action,  by  appeal  or  otherwise,  to  be  received  in  a  suit  at  law  by 

the   party    aggrieved    in    any   court    of   competent    jurisdiction. 

*    *    *  '» 

The  appellant  received  from  appellee  the  sum  of  20  cents  as 
first-class  passenger  fare  for  transportation  over  its  road  from  the 
station  of  Jonesboro  to  the  station  of  Nettleton,  a  distance  of  3 
miles  1,572  feet.  Appellee  sued  for  and  recovered  penalties  and 
attorney's  fee  under  the  above  sections. 

H.  F.  Brown  and  IV.  J.  Driver,  for  appellant. 
F.  G.  Taylor,  for  appellee. 

Wood,  J.  (after  stating  the  facts  as  above).  Appellee  insists 
that  there  is  no  bill  of  exceptions,  but  an  examination  of  the 
transcript  discloses  that  "a  bill  of  exceptions,"  containing  all  that 
is  necessary  and  proper  to  be  included  in  a  bill  of  exceptions,  was 
presented  to,  and  certified  and  signed  by,  the  trial  judge.  True, 
this  bill  of  exceptions  contained,  also,  more  than  was  necessary 
for  a  bill  of  exceptions  to  show,  matters  that  were  properly  of 
record,  but  that  did  not  have  the  eflFect  to  vitiate  the  bill  of  excep- 
tions. 

Second.  The  only  questioji  necessary  to  consider  is  whether 
or  not  appellant  could  charge  20  cents  for  first-class  passenger 
fare  over  its  road  for  a  distance  of  3  miles  and  a  fraction  (1,572 
feet)  ;  appellant's  road  being  over  15  miles  and  less  than  75  miles 
in  length.  Penal  statutes  must  be  strictly  construed.  There  is 
nothing  in  the  act  prescribing  what  shall  be  the  charge  for  a  frac- 
tion of' a  mile.  The  act  only  takes  notice  of  the  integral  mile. 
There  is  nothing  in  it  requiring  the  carrier  to  carry  the  passenger 
free  for  a  fractional  mile,  or  inhibiting  it  from  charging  the  same- 
fare  for  a  part  of  a  mile  that  it  charges  for  the  whole  mile.  It 
was  evidently  not  the  purpose  of  the  Legislature  to  require  a 
railroad  company  to  proportion  its  charge  for  a  fraction  of  a  mile ; 
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for  the  act  does  not  say  so.  It  fixes  the  charge  to  be  made  "per 
mile/'  As  was  said  by  the  Supreme  Q)urt  of  Ohio:  "A  con- 
struction which  would  subdivide  the  mile  into  halves,  or  tenths, 
or  hundredths,  or  even  thousandths,  or  infinitely  less  fractions, 
would  be  unreasonable  and  impracticable,  and  would  subject  the 
company  to  endless  annoyance  and  numberless  prosecutions;  for, 
if  we  may  take  account  of  a  half  or  one-third  of  a  mile,  there  is  no 
reason  why  we  should  not  be  compelled  to  measure  to  the  exact 
one- thousandth  part  of  a  mile."  Cleveland,  C,  C.  &  St.  L.  Ry. 
Co.  V.  Walls,  65  Ohio  St.  313,  62  N.  E.  332,  58  L.  R.  A.  651. 
It  was  not  intended  that  the  charge  of  five  cents  per  mile  "should 
be  subdivided  in  the  ratio  of  the  fractional  portion  of  each  mile  of 
transportation..  Our  currency  does  not  lend  itself  to  such  a  min- 
ute subdivision."  Hunter  v.  Erie  R.  R.,  70  N.  J.  Law,  101,  11 
R.  R.  R.  205,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  205,  56  Atl.  139. 

The  court  erred  therefore,  in  refusing  to  instruct  the  jury  to 
return  a  verdict  for  the  defendant,  as  requested  by  appellant  in  its 
first  and  second  prayers.  ' 

The  judgment  is  therefore  reversed,  and  the  cause  is  dismissed. 


City  Council  of  Augusta  ct  ai  v.  Augusta  &  A.  Ry.  Co. 

(Supreme   Court  of  Georgia,  July  15,  1908.) 

[61  S.  W.  Rep.  992.] 

Commerce — Interstate  Commerce — Taxation.* — Where  a  city  grants 
permission  to  an  electric  railway  company,  exclusively  engaged  in 
the  transportation  of  interstate  freight  and  p'assengers,  to  use  certain 
of  its  street  by  running  its  cars  over  the  tracks  of  a  local  street  rail- 
way company,  under  the  terms,  conditions,  and  limitations  specified 
in  the  contract  between  the  two  companies,  it  cannot  impose  a  spe- 
cific annual  tax  on  the  business  of  such  railway  company  for  running 
its  cars  in  the  city's  streets.   Such  a  tax  is  laid  on  the  business  of  car- 

♦For  the  authorities  in  this  series  on  the  subject  of  state  regulation 
of  or  interference  with  interstate  commerce,  see  foot-note  appended 
to  Galveston,  etc.,  Ry.  Co.  v.  Texas  (U.  S.),  28  R.  R.  R.  54,  51  Am.  & 
Eng.  R.  Cas.,  N.  S..  54;  foot-note  appended  to  Lewis  v.  Atlantic  Coast 
Line  R.  Co.  (S.  Car.),  28  R.  R.  R.  687,  51  Am.  &  Eng.  R.  Cas.,  N.  S., 
687;  last  foot-note  appended  to  Morris-Scarboro-Moffitt  Co.  v.  South- 
ern Express  Co.  (N.  Car.),  28  R.  R.  R.  122,  51  Am.  &  Eng.  R.  Cas., 
X.  S.,  122;  foot-note  appended  to  H.  L.  Halliday  Milling  Co.  v.  Louisi- 
ana &  N.  W.  R.  Co.  (Ark.),  27  R.  R.  R.  310,  50  Am.  &  Eng.  R.  Cas., 
N.  S.,  310;  foot-note  appended  to  Charles  v.  Atlantic  Coast  Line  R. 
Co.  (S.  Car.).  27  R.  R.  R.  130,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  130;  Jones- 
ville  Mfg.  Co.  V.  Southern  Ry.  Co.  (S.  Car.),  27  R.  R.  R.  116,  50  Am. 
&  Eng.  R.  Cas.,  N.  S..  116;  first  foot-note  appended  to  Pittsburg,  etc., 
Ry.  Co.  V.  Hartford  City  (Ind.),  27  R.  R.  R.  82,  50  Am.  &  Eng.  R. 
v.,>as.,  vw .  o.f  o<&. 

31  R  R  R-3 


34         Voi.  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 

City  Couacll  of  Aug^uata  v,  Aus^osta  A  A.  Rj.  Co 

rying  on   interstate   commerce,  and   amounts  to   a  regulation   of    it, 
which  under  the  federal  Constitution  belongs  solely  to  Congress. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Richmond  County;  H.  C.  Ham- 
mond, Judge. 

Action  by  the  Auigusta  &  Aiken  Railway  Company  against  the 
City  Council  of  Augusta  and  others.  .  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

.  The  Augusta  &  Aiken  Railway  Company,  a  South  Carolina 
corporation,  is  an  interurban  railroad  company,  and  operates  an 
electric  railroad  from  Aiken,  S.  C,  to  Augusta,  Ga.  In  April, 
1903,  it  entered  into  a  contract  with  the  Augusta  Railway  Com- 
pany, a  street  railway,  for  the  use  of  the  latter's  tracks  in  the 
city  of  Augusta,  subject  to  the  approval  of  the  city  council  of 
Augusta.  On  October  6,  1903,  the  city  council  of  Augusta  passed 
an  ordinance  granting  permission  to  use  the  streets  of  Augusta 
by  running  its  cars  upon  the  tracks  .of  the  Augusta  Railway  Com- 
pany on  certain  streets,  under  the  terms,  conditions,  and  limitations 
set  out  in  the  contract  between  the  Augusta  &  Aiken  Railway 
Company  and  the  Augusta  Railway  Company,  and  providing  that 
the  grant  to  use  the  streets  should  expire  with  the  charter  of  the 
Augusta  Railway  Company.  Pursuant  to  this  contract  and  ordi- 
nance, and  on  the  faith  thereof,  the  Augusta  &  Aiken  Railway 
Company  engaged  in  the  business  of  transporting  freight  and 
passengers  to  and  from  Augusta  over  the  tracks  of  the  Augusta 
Railway  Company,  and  had  expended  large  sums,  and  assumed 
large  obligations  in  carrying  out  its  contract  with  the  local  com- 
pany in  compliance  with  the  ordinance.  On  December  29,  1905, 
the  city  council  of  Augusta  enacted  a  "business  license  ordinance," 
the  caption  and  material  parts  of  which  are  as  follows:  "An 
ordinance  to  fix  the  annual  and  specific  taxes  and  licenses  of  the 
city  of  Augusta  on  business  occupations  and  professions  for  the 
year  1906,  and  to  provide  for  the  collection  of  the  same."  Sec- 
tion 1  of  the  ordinance  ordains:  "That  the  following  annual 
and  specific  taxes  and  licenses  on  business  occupations  and  pro- 
fessions, to  be  paid  by  the  person  or  persons  carrying  oa  or  en- 
gaged in  said  business  occupations  or  professions,  *  *  *  shall 
be  levied  and  collected,  *  *  *  and  execution  [with  a  penalty], 
upon  the  amount  of  said  taxes  and  licenses,  shall  be  issued  and 
enforced  for  all  such  annual  and  specific  taxes  and  licenses," 
.  etc.  "Sec.  2.  On  the  business  of  the  following,  viz. ;  *  *  * 
Upon  every  railroad  company  not  exempted  by  contract  or 
otherwise,  for  running  cars  on  the  streets  of  Augusta,  $1,666.66." 
And  on  December  14,  1906,  a  similar  ordinance  was  passed  in 
the  same  language  for  the  levy  and  collection  of  a  similar  specific 
tax  and  license  on  business  occupations  and  professions  for  the 
year  1907.    Upon  the  authority  of  these  ordinances,  the  city  coun- 
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dl  of  Augusta  caused  to  be  issued  executions  again$t  the  Augusta 
&  Aiken  Railway  Company  for  the  amount  of  the  tax  for  each 
of  the  years  1906  and  1907.  The  Augusta  &  Aiken  Railway  Com- 
pany filed  their  petition  to  enjoin  the  levy  and  collection  of  the 
tax,  on  the  grounds  that  it  did  not  do  any  intrastate  business ;  that 
it  was  solely  engaged  in  the  transportation  of  freight  and  pas- 
sengers to  and  from  the  city  of  Augusta  and  points  in  the  state 
of  South  Carolina,  and  did  not  enter  into  the  business  of  trans- 
porting freight  or  passengers  from  any  points  within  the  limits  of 
the  city  of  Augusta  or  the  state  of  Georgia  to  any  other  such 
point;  and  that  it  was  not  operating  a  street  railroad,  but  an  in- 
terurban  railroad  company.  The  court  enjoined  the  levy  and  col- 
lection of  the  fi.  fas.,  and  the  city  excepted. 

C.  Henry  Cohen,  for  plaintiffs  in  error. 

Boykin  Wright  and  Geo.  T.  Jackson,  for  defendant  in  error. 

Evans,  P.  J.     (after  stating  the  facts  as  above).     The  first 
contention  advanced  by  the  defendant  in  error  as  a  reason  why 
it  is  not  liable  for  the  tax  which  the  city  of  Augusta  is  asserting 
its  right  to  collect  is  that,  inasmuch  as  it  is  a  railroad  company 
engaged  exclusively  as  a  common  carrier  of  interstate  freight  and 
passengers,  it  is  within  the  protection  of  the  commerce  cause  of 
the  Constitution  of  the  United  States,  which  reserves  to  Congress 
the  exclusive  power  to  regulate  commerce  among  the  several 
states.    A  long  line  of  decisions  of  the  Supreme  ■  Court  of  the 
United  States,  beginning  with  the  case  of  Brown  v.  Maryland,  12 
Wheat.  419,  6  L.  Ed.  678,.  has  firmly  established  the  proposition 
that  a  tax  laid  on  the  occupation  or  business  of  carrying  on  inter- 
state commerce  is  a  burden  on  that  commerce,  and  amounts  to  a 
regulation  of   it,   which  under  the  Constitution  of  the  United 
States  belongs  solely  to  Congress.     Williams  v.  Fears,  110  Ga. 
589,  35  S.  E.  699,  50  L.  R.  A.  685.    It  is  admitted  in  the  record 
that  the  defendant  in  error  is  a  railroad  company,  exclusively 
engaged  in  transporting  freight  and  passengers  to  and  from  the 
city  of  Augusta  in  this  state  to  and  from  points  in  the  state  of 
South  Carolina,  and  that  it  does  not  handle  any  intrastate  business. 
This  being  true,  the  city  of  Augusta  cannot  legally  impose  a 
tax  on  its  business  as  an  interstate  carrier.    The  city  of  Augusta, 
by  its  counsel,  denies  that  the  ordinance  fixes  a  tax  on  the  busi- 
ness of  the  defendant  in  error,  but  insists  that  it  imposes  a  license 
tax  on  every  railroad  company  "for  running  cars  on  the  streets 
of  the  city  of  Augusta,"  and  that  the  city  of  Augusta  may  law- 
fully exact  of  any  railroad  company  a  license  tax  or  rental  charge 
for  the  use  of  its  streets.    It  will  be  seen  from  the  statement  of 
facts  that  the  Augusta  &  Aiken  Railway  Company  contracted  with 
the  local  intraurban  street  railway  company  for  the  use  of  its 
tracks  along  certain  streets,  and  that  the  city  of  Augusta  by 
ordinance  on  October  6,  1903,  granted  permission  to  the  defendant 
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in  error  to  use  the  streets  of  Augusta  by  running  its  cars  upon 
the  tracks  of  the  Augusta  Railway  Company  on  certain  streets, 
under  the  terms  of  the  contract  between  the  Augusta  &  Aiken 
Railway  Company  and  the  Augusta  Railway  Company.    The  city 
in  this  ordinance  exacted  no  terms  and  imposed  no  restrictions 
outside  of  the  contract  between  the  two  railway  companies;  and 
the  ordinance  neither  reserved  nor  surrendered  any  power  to  tax. 
A   municipality   sustains   a    dual   relation   to   its    streets    and 
thoroughfares — that  of  sovereign  and  proprietor.     In  the  latter 
capacity  a  municipality  may  under  certain  circumstances  contract 
for  the  use  of  its  streets.    A  municipal  charge  for  the  use  of  the 
streets  for  any  lawful  purpose  is  the  exercise  of  the  city's  right 
of  proprietorship,  and  is  not  the  imposition  of  a  privilege  or   li- 
cense tax.     In  the  well-considered  case  of  St.  Louis  v.  Western 
Union  Telegraph  Co.,  148  U.  S.  92.  13  Sup.  Ct.  485,  37  L.  Ed. 
380,  it  appeared  that  the  city  of  St.  Louis  passed  an  ordinance 
authorizing  telephone  and  telegraph  companies  to  set  their  poles  • 
upon  the  streets,  subject  to  certain  prescribed  regulations,  and 
the  city  subsequently  passed  another  ordinance  amendatory  of  the 
first,  imposing  upon  all  telegraph  and  telephone  companies  which 
were  not  taxed  on  their  gross  incomes  a  charge  of  $5  per  annum 
upon  each  telegraph  or  telephone  pole  for  the  privilege  of  using 
the  streets.     It  was  held  that  the  charge  was  not  a  privilege  or 
license  tax,  as  the  amount  to  be  paid  was  not  graduated  by  the 
amount  of  the  business,  nor  was  any  stated  sum  fixed  for  the 
privilege    of  doing  business ;  that  the  charge  was  for  the  use  of 
property  belonging  to  the  city,  and  was  more  properly  a  rental. 
The  company  might  purchase  the  right  to  erect  its  poles  on  private 
property,  and  the  city  in  that  event  would  receive  nothing.    Hence 
the  charge  was  in  the  nature  of  a  toll,  and  not  a  tax.     "A  tax 
is  a  demand  of  sovereignty.     A  toll  is  a  demand  of  proprietor- 
ship." But  in  this  case,  as  well  as  many  others,  it  was  recognized 
that  the  grant  of  authority  to  a  telegraph  company  to  set  its  poles 
in  the  street  for  a  fixed  rental,  when  accepted  and  acted  upon, 
became  an  irrevocable  contract,  and  the  city  could  not  set  it  aside, 
or  arbitrarily  increase  the  rental  above  that  obligated  to  be  paid. 
People  ex  rel.  Bliss  v.  Chicago  West  Division  Ry.  Co.,  118  111. 
113,  7  N.  E.  116;  City  of  Des  Moines  v.  C,  R.  I.  &  P.  R.  Co., 
41  Iowa,  569;  Norfolk,  etc.,  R.  Co.  v.  Pa.,  136  U.  S.  114,  10  Sup. 
Ct.  958,  34  L.  Ed.  394 ;  Telegraph  Co.  v.  Texas,  105  U.  S.  460, 
26  L.  Ed.  1067.    The  record  discloses  that,  acting  upon  the  per- 
mission given  in  the  ordinance,  the  defendant  in  error  had  dis- 
bursed large  sums  of  money  on  the  faith  of  the  grant;  and  the 
city  is  now  estopped,  during  the  life  of  the  grant,  from  exacting 
any  additional  sum  for  the  rental  use  of  its  streets.    The  ordinance 
by  force  of  which  this  tax  is  claimed  show-s  on  its  face  that  the 
city's  purpose  is  to  collect  a  tax,  for  a  fixed  sum,  for  conducting 
the  business  of  running  cars  upon  the  city's  streets,  and  not  a 
rental  charge  for  the  use  of  its  property. 
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Xor  can  the  tax  levied  by  these  ordinances  be  sustained  as  a 
license  tax  under  the  police  power  to  recompense  the  city  for  its 
police  supervision.  It  has  been  held  that  where  telegraph  com- 
panies, engaged  in  interstate  commerce,  carry  on  their  business  so 
to  justify  police  supervision,  the  municipality  is  not  obliged  to  fur- 
nish such  supervision  for  nothing,  but  it  may,  in  addition  to  or- 
dinary property  taxation,  subject  the  corporations  to  reasonable 
charges  for  the  expenses  thereof.  Western  Union  Tel.  Co.  v. 
New  Hope,  187  U.  S.  419,  23  Sup.  Ct.  204,  47  L.  Ed.  240;  Atlan- 
tic &  Pacific  Tel.  Co.  v.  City  of  Phila.,  190  U.  ST.  160,  23  Sup.  Ct. 
817,  47  L.  Ed.  995;  Postal  Tel.  Co.  v.  New  Hope,  192  U.  S.  55, 
24  Sup.  Ct.  204,  48  L.  Ed.  338.  These  cases  were  decided  upon 
the  taxing  laws  of  Pennsylvania,  and  tve  will  not  stop  to  inquire 
whether  the  principle  therein  enunciated  will  harmonize  with  the 
system  of  taxation  of  railroads  which  prevails  in  this  state.  We 
would  hesitate  to  discuss  so  important  a  question  when  a  decision 
of  it  is  not  necessary  to  an  adjudication  of  the  present  case.  The 
captions  of  these  ordinances  disclose  their  character  and  purpose, 
viz.,  to  raise  revenue  from  taxes  placed  on  business  occupations 
and  professions.  In  express  words  it  is  declared  that  the  tax 
shall  be  levied  "on  the  business  of  the  following,  viz. ;  *  *  * 
Upon  every  railroad  company  not  exempted  by  contract  or  other- 
wise, for  running  cars  on  the  streets  of  the  city  of  Augusta, 
81,666.66."  As  was  observed  by  Chief  Justice  Fuller,  in  the  West- 
em  Union  Tel.  Co.  %\  New  Hope  Case,  supra,  a  charge  for  the 
enforcement  of  local  governmental  supervision  is  distinct  from  an 
occupation  or  business  tax.  By  process  of  elimination,  if  the  tax 
imposed  by  these  ordinances  can  neither  be  upheld  as  a  charge  for 
the  rental  of  the  streets,  nor  as  a  charge  for  municipal  supervi- 
sion, it  must  fall  on  the  business  of  operating  the  cars  of  the  rail- 
road company  on  the  streets  of  the  city.  And,  as  the  railway 
company  is  exclusively  engaged  in  transporting  freight  and  pas- 
sengers to  and  from  Augusta  to  and  from  points  within  the  state 
of  South  Carolina,  the  tax  is  laid  on  the  occupation  or  business 
of  carrying  on  interstate  commerce,  which  the  city  of  Augusta  is 
without  power  to  impose. 

In  the  argument  it  was  sought  to  bring  this  case  within  the  rul- 
ing in  the  case  of  Savannah  T.  &  I.  H.  Ry.  v.  City  of  Savannah, 
112  Ga.  164,  37  S.  E.  393.  But  the  facts  of  the  two  cases  are 
radically  different.  In  the  Savannah  case  the  street  railroad  com- 
pany did  both  an  intraurban  and  an  interurban  business,  and  the 
court  held  that  a  street  railway  company  which  did  a  business  of 
carrying  passengers  for  hire  between  intraurban  points  pursued 
an  occupation  in  the  city,  notwithstanding  it  also  did  an  interur- 
ban business ;  and  this  fact  distingushes  that  case  from  the  one 
now  under  consideration.  Counsel  for  plaintiff  in  error  asked 
leave  to  review  the  case  of  City  Council  of  Augusta  v.  Central  R. 
Co.  78  Ga.   119,  and  the  later  cases  where  the  ruling  enunciated 
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in  the  78  Ga.  was  followed.  In  that  case  it  was  held  that  a  city 
could  not  lawfully  exact  of  railroad  companies  entering  or  passing 
through  the  city  an  annual  specific  tax  on  their  general  business 
of  a  common  carrier,  where  the  companies  did  ho  other  business 
in  the  city  except  such  as  was  authorized  by  their  charters  as  car- 
riers of  passengers  and  freight.  Inasmuch  as  we  have  reached 
the  conclusion  that  the  occupation  tax  imposed  by  the  ordinance 
under  consideration  did  not  fall  upon  the  defendant  in  error, 
because  its  business  was  exclusively  that  of  a  common  carrier 
engaged  in  interstate  commerce,  it  is  unnecessary  to  examine  into 
the  soundness  of  those  cases  which  are  asked  to  be  reviewed. 
Judgment  affirmed.    All  the  Justices  concur. 


Louisville  &  Nashville  Railroad  Company,  Appt.,  v. 
Erasmus  L.  MottlEy  and  Annie  E.  Mottley,  His  Wife. 

(Submitted    October    13,    1908.     Decided    November    16,    1908.) 

[29  Sup.  Ct.  Rep.  42.] 

Courts — ^Jurisdictioii — Federal  Question  —  Anticipated  Defense.  —  A 

suit  to  compel  the  specific  performance  by  a  carrier  of  its  agreement 
to  issue  free  passes  annually  to  the  complainants'  is  not  brought 
within  the  original  jurisdiction  of  a  Federal  circuit  court  as  one  aris- 
ing under  the  Constitution  or  laws  of  the  United  States,  within  the 
meaning  of  the  act  of  August  13,  1888  (25  Stat,  at  h-  434,  chap.  866,  U. 
S.  Comp.  Stat.  1901,  p.  509),  by  allegations  in  the  bill  that  the  refusal 
to  comply  with  the  contract  is  based  upon  the  provisions  of  the  act  of 
Congress  of  June  29,  1906  (34  Stat,  at  L.  584,  chap.  3591,  U.  S.  Comp. 
Stat.  Supp.  1907,  p.  892),  and  that  such  act  does  not  prohibit  the 
giving  of  passes  under  the  circumstances  of  the  case,  and,  if  construed 
as  having  such  effect,  violates  U.  S.  Const.,  5th  Amend.,  by  denying 
due  process  of  law. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Kentucky  to  review  a  decree  overruling  a 
demurrer  to  and  granting  the  relief  prayed  for  in  a  bill  to  compel 
specific  performance.  Reversed  and  remanded  with  instructions 
to  dismiss  the  suit  for  want  of  jurisdiction. 

See  same  case  below,  150  Fed.  406. 

Statement  by  Mr.  Justick  Moody. 

The  appellees  (husband  and  wife),  being  residents  and  citizens 
of  Kentucky,  brought  this  suit  in  equity  in  the  circuit  court  of 
the  United  States  for  the  western  district  of  Kentucky  against 
the  appellant,  a  railroad  company  and  a  citizen  of  the  same  state. 
The  object  of  the  suit  was  to  compel  the  specific  performance  of 
the  following  contract : 
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Louisville,  Ky.,  Oct.  2d,  1871. 

The  Louisville  &  Nashville  Railroad  Company,  in  consideration 
that  E.  L.  Mottley  and  wife,  Annie  E.  Mottley,  have  this  day  re- 
leased company  from  all  damages  or  claims  for  damages  for  in- 
juries received  by  them  on  the  7th  of  September,  1871,  in  conse- 
quence of  a  collision  of  trains  on  the  railroad  of  said  company 
at  Randolph's  Station,  Jefferson  County,  Kentucky,  hereby  agrees 
to  issue  free  passes  on  said  railroad  and  branches  now  existing 
or  to  exist,  to  said  E.  L.  &  Annie  E.  Mottley  for  the  remainder 
of  the  present  year,  and  thereafter  to  renew  said  passes  annually 
during  the  lives  of  said  Mottley  and  wife  or  either  of  them. 

The  bill  alleged  that  in  September,  1871,  plaintiffs,  while  pas- 
sengers upon  the  defendant  railroad,  were  injured  by  the  defend- 
ant's negligence,  and  released  their  respective  claims  for  damages 
in  consideration  of  the  agreement  for  transportation  during  their 
lives,  expressed  in  the  contract.  It  is  alleged  that  the  contract  was 
performed  by  the  defendant  up  to  January  1,  1907,  when 
the  defendant  declined  to  renew  the  passes.  The  bill 
then  alleges  that  the  refusal  to  comply  with  the  contract  was 
based  solely  upon  that  part  of  the  act  of  Congress  of  June  29, 
1906  (34  Stat,  at  L.  584,  chap.  3591,  U.  S.  Comp.  Stat.  Supp. 
1907,  p.  892),  which  forbids  the  giving  of  free  passes  or  free 
transportation.  The  bill  further  alleges:  First,  that  the  act  of 
Congress  referred  to  does  not  prohibit  the  giving  of  passes  under 
the  circumstances  of  this  case ;  and,  second,  that,  if  the  law  is  to 
be  construed  as  prohibiting  such  passes,  it  is  in  conflict  with  the 
5th  Amendment  of  the  Constitution,  because  it  deprives  the  plain- 
tiffs of  their  property  without  due  process  of  law.  The  defend- 
ant demurred  to  the  bill.  The  judge  of  the  circuit  court  over- 
ruled the  demurrer,  entered  a  decree  for  the  relief  prayed  for, 
and  the  defendant  appealed  directly  to  this  court. 

3/r.  Henrv  L.  Stone  for  appellant. 

Messrs,  Lezcis  McQuouffi  and  Clarence  U.  McBlroy  for  ap- 
pellees. 

Mr.  L.  A.  Shaver  for  Interstate  Commerce  Commission  as 
amicus  curiae. 

Mr  Justice  Moody,  after  making  the  foregoing  statement,  de- 
livered the  opinion  of  the  court : 

Two  questions  of  law  were  raised  by  the  demurrer  to  the  bill, 
were  brought  here  by  appeal,  and  have  been  argued  before  us. 
They  are,  first,  whether  that  part  of  the  act  of  Congress  of 
June  29,  1906  (34  Stat,  at  L.  584,  chap.  3591,  U.  S.  Comp.  Stat. 
Supp.  1907,  p.  892),  which  forbids  the  giving  of  free  passes  or  the 
collection  of  any  different  compensation  for  transportation  of 
passengers  than  that  specified  in  the  tariff  filed,  makes  it  unlawful 
to  perform  a  contract  for  transportation  of  persons  who,  in  good 
faith,  before  the  passage  of  the  act,  had  accepted  such  contract  in 
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satisfaction  of  a  valid  cause  of  action  against  the  railroad;  and, 
second,  whether  the  statute,  if  it  should  be  construed  to  render 
such  a  contract  unlawful,  is  in  violation  of  the  5th  Amendment  of 
the  Constitution  of  the  United  States.    We  do  not  deem  it  neces- 
sary, however,"  to  consider  either  of  these  questions,  because,   in 
our  opinion,  the  court  below  was  without  jurisdiction  of  the  cause. 
Neither  party  has  questioned  that  jurisdiction,  but  it  is  the  duty 
of  this  court  to  see  to  it  that  the  jurisdiction  of  the  circuit  court, 
which  is  defined  and  limited  by  statute,  is  not  exceeded.     This 
duty  we  have  frequently  performed  of  our  own  motion.     Mans- 
field, C.  &  L.  M.  R.  Co.  7'.  Swan,  111  U.  S.  379,  382,  28  L.  ed.  462, 
463,  4  Sup.  Ct.  Rep.  510;  King  Iron  Bridge  &  Mfg.  Co.  v.  Otoe 
County,  120  U.  S.  225,  30  L.'ed.  623,  7  Sup.  Ct.  Rep.  552;  Black- 
lock  V.  Small,  127  U.  S.  96,  105,  32  L.  ed.  70,  73,  8  Sup.  Ct.  Rep. 
1096;  Cameron  v.  Hodges,  127  U.  S.  322,  326,  32  L.  ed.  132, 
134,  8  Sup.  Ct.  Rep.  1154;  Metcalf  v.  Watertown,  128  U.  S.  586, 
587,  32  L.  ed.  543,  9  Sup.  Ct.  Rep.  173 ;  Continental  Nat.  Bank 
V.  Buford,  191  U.  S.  120,  48  L.  ed.  1 19,  24  Sup.  Ct.  Rep.  54. 

There  was  no  diversity  of  citizenship,  and  it  is  not  and  cannot 
be  suggested  that  there  was  any  ground  of  jurisdiction,  except 
that  the  case  was  a  "suit  *  *  *  arising  under  the  Constitution 
or  laws  of  the  United  States."  25  Stat,  at  L.  434,  chap.  866,  U. 
S.  Comp.  Stat.  1901,  p.  509.  It  is  the  settled  interpretation  of 
these  words,  as  used  in  this  statute,  conferring  jurisdiction,  that 
a  suit  arises  under  the  Constitution  and  laws  of  the  United  States 
only  when  the  plaintiff's  statement  of  his  own  cause  of  action 
shows  that  it  is  based  upon  those  laws  or  that  Constitution.  It 
is  not  enough  that  the  plaintiff  alleges  some  anticipated  defense 
to  his  cause  of  action,  and  asserts  that  the  defense  is  invalidated 
by  some  provision  of  the  Constitution  of  the  United  States.  Al- 
though such  allegations  show  that  very  likely,  in  the  course  of  the 
litigation,  a  question  under  the  Constitution  would  arise,  they 
do  not  show  that  the  suit,  that  is,  the  plaintiff's  original  caus^  of 
action,  arises  under  the  Constitution.  In  Tennessee  v.  Union  & 
Planters'  Bank,  152  U.  S.-454,  38  L.  ed.  511,  14  Sup.  Ct.  Rep. 
654,  the  plaintiff,  the  state  of  Tennessee,  brought  suit  in  the  cir- 
cuit court  of  the  United  States  to  recover  from  the  defendant  cer- 
tain taxes  alleged  to  be  due  under  the  laws  of  the  state.  The  plain- 
tiff alleged  that  the  defendant  claimed  an  immunity  from  the  taxa- 
tion by  virtue  of  its  charter,  and  that  therefore  the  tax  was  void, 
because  in  violation  of  the  provision  of  the  Constitution  of  the 
United  States,  which  forbids  any  state  from  passing  a  law  im- 
pairing the  obligation  of  contracts.  The  cause  was  held  to  be 
beyond  the  jurisdiction  of  the  circuit  court,  the  court  saying,  by 
Mr.  Justice  Gray  (p.  464)  :  "A  suggestion  of  one  party,  that 
the  other  will  or  may  set  up  a  claim  under  the  Constitution  or 
laws  of  the  United  States,  does  not  make  the  suit  one  arising  un- 
der that  Constitution  or  those  laws."     Again,  in  Boston  &  M. 
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Consol.  Copper  &  S.  Min.  Co.  zl  Montana  Ore  Purchasing  Co.,' 
188  U.  S.  632,  47  L.  ed.  626,  23  Sup.  Ct.  Rep.  434,  the  plaintiff 
brought  suit  in  the  circuit  court  of  the  United  States  for  the 
conversion  of  copper  ore  and  for  an  injunction  against  its  con- 
tinuance. The  plaintiff  then  alleged,  for  the  purpose  of  showing 
jurisdiction,  in  substance,  that  the  defendant  would  set.  up  in 
defense  certain  laws  of  the  United  States.  The  cause  was  held  to 
be  beyond  the  jurisdiction  of  the  circuit  court,  the  court  saying, 
by  Mr.  Justice  Peckham  (pp.  638,  639)  : 

"It  would  be  wholly  unnecessary  and  improper,  in  order  to  prove 
complainant's  cause  of  action,  to  go  into  any  matters  of  defense 
which  the  defendants  might  possibly  set  up,  and  then  attempt  to 
reply  to  such  defense,  and  thus,  if  possible,  to  show  that  a  Federal 
question  might  or  probably  would  arise  in  the  course  of  the  trial 
of  the  case.  To  allege  such  defense  and  then  make  an  answer  to 
it  before  the  defendant  has  the  opportunity  to  itself  plead  or  prove 
its  own  defense  is  inconsistent  with  any  known  rute  of  pleading, 
so  far  as  we  are  aware,  and  is  improper. 

"The  rule  is  a  reasonable  and  just  one  that  the  complainant  in 
the  first  instance  shall  be  confined  to  a  statement  of  its  cause  of 
action,  leaving  to  the  defendant  to  set  up  in  his  answer  what  his 
defense  is,  and,  if  anything  more  than  a  denial  of  complainant's 
cause  of  action,  imposing  upon  the  defendant  the  burden  of  provj 
ing  such  defense. 

"Conforming  itself  to  that  rule,  the  complainant  would  not,  in 
the  assertion  or  proof  of  its  cause  of  action,  bring  up  a  single 
Federal  question.  The  presentation  of  its  cause  of  action  would 
not  show  that  it  was  one  arising  under  the  Constitution  or  laws  of 
the  United  States. 

'*The  only  w^iy  in  which  it  might  be  claimed  that  a  Federal 
question  was  presented  would  be  in  the  complainants  statement 
of  what  the  defense  of  defendants  would  be,  and  com- 
plainant's answer  to  such  defense.  Under  these  circum- 
stances the  case  is  brought  within  the  rule  laid  down  in  Ten- 
nessee V.  Union  &  Planters'  Bank,  supra.  That  case  has  been 
cited  and  approved  many  times  since." 

The  interpretation  of  the  act  which  we  have  stated  was  first 
announced  in  Metcalf  v.  Watertown,  128  U.  S.  586,  32  L.  ed.  543, 
9  Sup.  Ct.  Rep.  173,  and  has  since  been  repeated  and  applied  in 
Colorado  Cent.  Consol.  Min.  Co  z\  Turck,  150  U.  S.  138,  142,  37 
L  ed.  1030,  1031,  14  Sup.  Ct.  Rep.  35;  Tennessee  v.  Union  & 
Planters'  Bank,  152  U.  S.  454,  459.  38  L.  ed.  511,  513,  14  Sup.  Ct. 
Rep.  654:  Chappell  v,  Waterworth,  155  U.  S.  102,  107,  39  L.  ed.  ' 
85,  87,  15  Sup.  Ct.  Rep.  34;  Postal  Teleg.  Cabel  Co.  v.  United 
States  (Postal  Teleg.  Cable  Co.  v.  Alabama)  155  U.  S.  482,  487, 
39  L.  ed.  231,  232,  15  Sup.  Ct.  Rep.  192;  Oregon  Short  Line  & 
L.  X.  R.  Co.  V,  Skottowe,  162  U.  S.  490,  494,  40  L.  ed.  1048, 
1049, 16  Sup.  Ct.  Rep,  869 ;  Walker  z/.  Collins,  167  U.  S.  57,  59, 42 
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L.  ed.  76,  77 f  17  Sup.  Ct.  Rep.  738;  ^luse  v.  Arington  Hotel  Co., 
168  U.  S.  430,  436,  42  L.  ed.  531,  533,  18  Sup.  Ct.  Rep.  109;  Gal- 
veston, H.  &  S.  A.  R.  Co.  z\  Texas,  170  U.  S.  226,  236,  42  L.  ed. 
1017,  1020  18  Sup.  Ct.  Rep.  603 ;  Third  Street  &  Suburban  R. 
Co.  V.  Lewis,  173  U.  S.  457,  460,  43  L:  ed.  766,  767,  19  Sup.  Ct. 
Rep.  451 ;  Florida  C.  &  P.  R.  Co.  v.  Bell,  176  U.  S.  321,  327,  .44 
L.  ed.  486,  489,  20  Sup.  Ct.  Rep.  399 ;  Houston  &  T.  C.  R.  Co.  v. 
Texas,  177  U.  S.  66,  78,  44  L.  ed.  673,  680,  20  Sup.   Ct.  Rep. 
545 ;  Arkansas  v.  Kansas  &  T.  Coal  Co.,  183  U.  S.  185,  188,  46 
L.  ed.  144,  146,  22  Sup.  Ct.  Rep.  47 ;  \'icksburg  Waterworks  Co. 
V.  Vicksburg,  185  U.  S.  65,  68,  46  L.  ed.  808,  809,  22  Sup.  Ct. 
Rep.  585;  Boston  &  M.  Consol.  Copper  &  S.  Min.  Co.  7/.  Mon- 
tanta  Ore  Purchasing  Co.,  188  U.  S.  632,  639,  47  L.  ed.  626,  631, 
23  Sup.Ct.  Rep.  434 ;  Minnesota  z\  Xorthern  Securities  Co.,  194  U. 
S.  48,  63,  48  L.  ed.  870,  877,  24  Sup.  Ct.  Rep.  598;  Joy  z/.  St. 
Louis,  201  U.  S.  332,  340,  50  L.  ed.  776,  780,  26  Sup.  Ct.  Rep. 
478;  Devine^'.  Los  Angeles,  202  U.  S.  313,  334,  50  L..ed.-  1046, 
1053,  26  Sup.  Ct.  Rep.  652.    The  application  of  this  rule  to  the 
case  at  bar  is  decisive  against  the  jurisdiction  of  the  circuit  court. 
It  is  ordered  that  the  judgment  be  reversed  and  the  case  remit- 
ted to  the  circuit  court  with  instructions  to  dismiss  the  suit  for 
want  of  jurisdiction. 


Weisinger  ct  al.  V.  Southern  Ry.  Co.  in  Kentucky. 

(Court  of  Appeals  of  Kentucky,  Oct.  6,  1908.) 
[112  S.  W.  Rep.  660.] 

Carriers — Transportation  of  Live  Stock — Designation  of  Cars. — A 

carrier's  duty  to  disignate  the  car  in  which  hogs  offered  for  shipment 
shall  be  loaded  is  not  sufficiently  performed  by  the  exercise  of  ordi- 
nary care. 

Same — Misdirection.* — Where  a  shipper  is  directed  by  a  carrier's 
agent  to  load  hogs  in  the  wrong  car,  the  carrier  is  responsible  for 
such  damages  as  naturally  result  from  removal  of  the  hogs  re- 
quired by  the  carrier;  but  if  the  shipper  loads  the  hogs  in  the  wrong 
car,  without  inquiry  from  the  carrier's  agent,  he  assumes  the  risk. 

Same-^Proximate  Cause — Instructions. — Where  plaintiffs'  hog,  in- 
tended for  shipment,  was  loaded  in  the  wrong  car,  as  plaintiffs  al- 
leged by  misdirection  of  defendant's  agent,  and  the  hog  died  as  the 
alleged  result  of  plaintiffs  being  compelled  to  transfer  him  to  another 
car,  the  court,  in  an  action  for  the  death  of  the  hog,  should  have 
charged  that  if  he  was  in  such  condition  that  he  would  have  died, 


*See  generally  extensive  note,  il  R.  R.  R.  420,  34  Am.  &  Eng.  R. 
Gas.,  N.  S.,  420. 
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notwithstanding  the  removal,  or  if  defendant's  agent  offered  to  let  the 
hog  remain  until  he  could  be  safely-  removed,  or  if  plaintiffs  were 
themselves  negligent  in  not  loading  him  into  the  car  designated,  or 
if  his  death  resulted  from  the  careless  manner  in  which  he  was  re- 
moved and  thereafter  handled,  plaintiffs  could  not  recover. 

Same — Evidence— Identity. — In  an  action  against  a  carrier  for  death 
of  a  hog  alleged  to  have  been  caused  by  defendant's  agent  in  requiring 
his  removal  from  one  car  to  another,  evidence  that  on  the  night  in 
question,  when  several  hogs  were  driven  to  the  station  with  others, 
witness  heard  a  hog  squealing,  .was  inadmissible  to  support  defend- 
ant's claim  that  the  hog  was  very  hot,  and  would  probably  have  died, 
notwithstanding  his  removal,  unless  the  hog  that  squealed  was  iden- 
tified as  that  in  question. 

Appeal  from  Circuit  Court,  Shelby  County. 

"To  be  officially  reported." 

Action  by  Harry  VVeisinger  and  another  against  the  Southern 
Railway  Company  in  Kentucky.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Reversed  and  remanded. 

Beard  &  Marshall  and  Muir  Weisinger,  for  appellants. 
Willis  &  Todd,  for  appellee. 

Clay,  C.  Appellants,  Harry  Weisinger  and  son,  are  engaged 
in  the  business  of  farming  and  stock-raising,  and  live  about  two 
miles  from  Shelbyville,  Ky.  On  August  7,  1907,  they  contracted 
with  appellee  to  furnish,  them  a  car  suitable  for  shipping  fine 
hogs  from  Shelbyville  to  Lexington,  Ky.,  where  they  were  to  be 
exhibited  at  the  Blue  Grass  Fair.  Appellants  had  six  hogs  which 
they  desired  to  ship,  and  arrangements  were  made  by  which  these 
hogs  were  to  be  placed  in  the  same  car  in  which  one  Frank  Smith 
proposed  to  ship  his  hogs ;  appellants  to  have  the  use  of  one  half 
of  the  car,  and  Smith  the  use  of  the  other  half.  On  August  10, 
1907,  about  8 :30  p.  m.,  appellants*  six  hogs  were  brought  to  ap- 
pellee's depot  in  Shelbyville  for  the  purpose  of  being  loaded  for 
shipment  to  Lexington.  Smith,  who  was  to  use  the  other  half  of 
the  car,  reached  the  depot  shortly  before  the  employees  of  appel- 
lants. The  latter,  upon  arriving  at  the  depot,  went  immediately 
to  appellee's  agent  for  the  purpose  of  obtaining  directions  as  to 
which  car  the  hogs  should  be  loaded  in.  According  to  the  testi- 
mony for  appellants,  appellee's  agent  designated  as  the  car  in 
which  the  former's  hogs  were  to  be  shipped  the  car  that  was  by 
Henry  Moxley's  car,  and  in  which  Smith  had  already  loaded  his 
h(^s.  The  testimony  of  appellee  is  to  the  effect  that  its  agent 
stated  to  appellants'  employees  that  their  car  was  next  to  Moxley's 
car,  that  he  had  shown  it  to  Smith's  son,  and  that  they  would 
probably  find  him  at  that  car.  Appellants'  employees  then  went 
to  the  car  in  which  Smith  had  been  loadiuR:  his  hogs,  and  pro- 
ceeded to  load  their  hogs  in  the  same  car.     Shortly  thereafter 


44         Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 

Weisin^er  v.  Southern  Ry.  Co 

appellee's  agent  came  to  the  car  and  notified  appellants*  employees 
that  they  had  loaded  their  hogs  in  the  wrong  car;  that  it  would 
be  necessary  for  them  to  unload  the  hogs  and  place  them  in  the 
car  which  had  been  ordered  for  that  purpose.     Appellants'  em- 
ployees stated  that  it  would  be  dangerous  to  remove  the  hog^s  at 
that  time,  and  that  they  would  only  do  so  at  the  risk  of  the  com- 
pany.    Appellee's  agent  says  that  he  gave  them  the  privileg^e  of 
letting  the  hogs  remain  in  the  car  in  which  they  had  been  placed. 
This  is  denied  by  appellants'  employees,  who  assert  that  they  were 
required  to  remove  them  at  the  time.    Among  the  six  hogs  which 
appellants'  employees  brought  to  the  station  for  shipment    was 
one  fine,  large  boar  weighing  600  or  700  pounds,  and  it  is  claimed 
the  agent  was  notified  that  the  removal  of  this  boar  would  in  all 
probability  resirit  in  his  death.    The  hogs  were  then  unloaded  and 
moved  into  another  car.     Soon  thereafter  the  boar  died. 

Appellants  instituted  this  action  for  the  value  of  the  hog,  which 
the  petition  alleges  was  $1,500,  claiming  that  its  death  was  due  to 
the  negligence  and  carelessness  of  appellee,  its  servants,  agents, 
and  employees.  Appellee  denied  any  negligence  on  its  part,  and 
also  pleaded  contributory  negligence  on  the 'part  of  appellants. 
•  The  jury  returned  a  verdict  in  favor  of  appellee.  Frorn  the 
judgment  based  upon  that  verdict  the  appellants  appeal.  Ap- 
pellants ask  a  reversal  upon  three  grounds :  First,  the  verdict  was 
contrary  to  the  evidence;  second,  errors  in  instructions;  third, 
the  admission  of  incompetent  testimony. 

First.  In  view  of  the  fact  that  the  court  has  determined  to  re- 
verse the  judginent  on  other  grounds,  it  will  be  unnecessary  to  set 
forth  the  evidence  at  length  for  the  purpose  of  determining 
whether  or  not  there  is  any  merit  in  appellants'  first  contention. 

Second.  Appellants  asked  an  instruction  to  the  effect  that  it 
was  the  duty  of  the  defendant  to  designate  the  "car  in  which  the 
stock  was  to  be  shipped,  and  if,  by  reason  of  the  negligence  of 
the  defendant,  the  stock  was  loaded  in  the  wrong  car  and  had  to 
be  unloaded,  and  that  such  unloading  and  reloadiiig  caused  th^ 
death  of  the  hog,  the  jury  should  find  for  the  plaintiffs  the  reason- 
able, vendible  value  of  the  hog.  This  instruction  was  refused. 
The  court  thereupon  instructed  the  jury  that  it  was  the  duty  of 
the  defendant  and  its  agents  to  exercise  ordinary  and  reasonable 
care  under  all  the  facts  and  circumstances  of  the  case  to  properly 
indicate  to  the  plaintiflFs,  or  their  agents,  the  car  in  which  the 
hogs  were  to  be  loaded  for  transportation  to  Lexington;  that  it 
w^as  also  the  duty  of  plaintiffs,  or  their  agents,  on  the  same  oc- 
casion, to  exercise  ordinary  and  reasonable  care  under  all  the 
facts  and  circumstances  of  the  case  to  ascertain,  before  proceed- 
ing to  load  their  hogs,  the  proper  car  in  which  the  same  should 
be  loaded  for  transportation  to  Lexinigton,  and  to  exercise  ordi- 
nary and  reasonable  care  to  avoid  loading  their  hogs  in  the  wrong 
car;  that  if  the  jury  should  believe  from  the  evidence  that  the 
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defendant  negligently  failed  to  discharge  the  duties  required  of  it 
in  the  instructions,  and  if  by  reason  of  any  such  negligence  on  its 
part  the  hogs  of  plaintiffs  were  loaded  in  the  wrong  car,  so  that 
the  removal  of  them  from  the  wrong  car  became  or  was  neces- 
sar>%  and  should  further  believe  that  the  defendant,  or  its  agent, 
ne^igently  ordered  the  removal  of  the  hogs,  at  a  time  or  in  a 
manner  which,  in  view  of  the  condition  of  plaintiffs'  hog  in  ques- 
tion in  this  case,  would  naturally  or  reasonaljly  result  in  the  death 
of  said  hog,  the  jury  should  find  for  plaintiffs,  unless- they  be- 
lieved from  the  evidence  that  the  plaintiffs,  or  their  agents,  were 
themselves  guilty  of  contributory  negligence.  Other  instructions 
were  given,  which  are  not  complained  of. 

We  are  of  opinion  that  the  above  instruction  does  not  present 
the  law  of  the  case.  When  a  shipper  appears  at  the  station  of  a 
railroad  company  with  live  stock,  which  he  intends  to  load  and 
ship  in  the  latter's  cars,  it  is  the  duty  of  the  railroad  company  to 
designate  the  car  in  which  the  stock  should  be  loaded.  It  does 
not  perform  its  full  duty  merely  by  using  ordinary  care.  If  the 
shipper,  without  first  having  made  inquiry  as  to  the  car  in  which 
his  stock  is  to  be  loaded,  should  load  it  in  the  wrong  car,  he  would 
do  so,  of  course,  entirely  at  his  own  risk ;  but  if  he  first  inquires 
of  the  railroad  company,  and  asks  that  the  proper  car  be  desig- 
nated, and  the  latter  designates  the  wrong  car,  it  is  liable  for  such 
damages  as  naturally  result  from  thei  removal  made  necessary  by 
the  improper  directions,  where  such  removal  is  required  by  the 
company.  Upon  the  next  trial,  the  court  will  instruct  the  jury 
as  follows: 

*'Xo.  1.  If  you  believe  from  the  evidence  that  the  defendant, 
or  its  agent,  designated  the  car  in  which  Frank  Smith's  hogs  were 
loaded  as  the  car  in  which  plaintiffs  could  load  their  hogs,  and 
that  plaintiffs  did  load  their  hogs  in  said  car,  and  that  the  de- 
fendant, or  its  agent,  required  plaintiffs  to  unload  the  hog  in 
question  and  load  him  in  another  car  at  a  time  when  it  was  not 
reasonably  safe  to  do  so,  and  that  plaintiffs'  hog  died  as  a  result 
of  such  removal,  you  will  find  for  plaintiffs  the  reasonable  market 
value  of  the  hog  at  said  time,  unless  you  believe  that  plaintiffs 
failed  to  use  ordinary  care  in  removing  and  handling  said  hog, 
and  that  by  reason  thereof  the  death  of  the  hog  resulted. 

"No.  2.  If,  however,  you  believe  that  plaintiffs'  hog  was  in  such 
condition  that  he  would  have  died  notwithstanding  such  removal, 
or  that  defendant's  agent  gave  plaintiffs  the  privilege  of  letting 
the  hog  remain  in  the  car  in  which  it  was  first  loaded  until  it 
could  he  safelv  removed,  or  that  the  defendant  did  designate  the 
proper  car  for  plaintiffs  to  load  their  hog  in,  and  that  the  plain- 
tiffs were  themselves  negligent  in  not  loading  their  hog  in  the  car 
so  designated,  or  that  the  hog's  death  resulted  from  the  careless 
<ind  negligent  manner  in  which  it  was  removed  and  thereafter 
^^ndled,  then,  in  any  one  of  these  events,  you  will  find  for  the 
defendant." 


46         Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 

Jonea-I^aae  Co.  v,  Atlantic  Coast  I^ine  R.  Co 

Third.  Appellants  insist  that  the  court  erred  in  permitting  one 
J.  M.  Logan  to  testify  that  he  heard  a  hog  squealing  as  it  passed 
his  house  on  the  night  in  question.  The  purpose  of  offering  this 
testimony  was  to  show  that  the  hog  was  very  hot  at  the  time, 
and  would  have  probably  died,  even  though  it  had  not  been  loaded 
in  one  car  and  subsequently  removed  to  another.  On  the  next 
trial  this  evidence  should  not  be  admitted,  unless  the  hog  that 
squealed  is  sufficiently  identified  as  that  belonging  to  appellants. 

For  the  reasons  given,  the  judgment  is  reversed,  and  cause  re- 
manded for  a  new  trial  consistent  with  this  opinion. 


Jones-Lane  Co.  v.  Atlantic  Coast  Line  R.  Co. 

(Supreme   Court  of  North   Carolina,   Oct.   28,  1908.) 

[62  S.  E.  Rep.  701.] 

Carriers — Carriage  of  Live  Stock — ^Actions  for  Loss — Evidence. — 
In  an  action  against  a  carrier  for  loss  of  live  stock  delivered  to  it  for 
transportation,  evidence  held  sufficient  to  sustain  a  finding  that  an 
animal  was  injured  while  in  the  possession  of  the  carrier. 

Carriers — Carriage  of  Live  Stock — ^Actions  for  Injuries — Evidence. — 
Proof  that  live  stock  was  injured  while  in  the  possession  and  under 
the  care  of  a  carrier  for  transportation  is  sufficient  to  take  the  case 
to  the  jury,  and  throws  on  the  carrier  the  burden  of  showing  that  it 
discharged  its  duty. 

Carriers — Carriage  of  Live  Stock — Contracts — Limiting  Liability — 
Validity.* — A  stipulation  in  a  shipping  contract  that  in  case  of  loss  or 
damage  the  carrier  shall  not  be  liable  beyond  a  fixed  value  agreed  on 
is  valid,  when  fairly  entered  into,  and  when  the  circumstances  indicate 
that  the  stipulation  as  to  value  is  reasonable  or  is  based  on  a  valuable 
consideration,  and  is  not  an  evasion  of  the  carrier  to  escape  liabil- 
ity for  its  negligence. 

Carriers — Carriage  of  Goods — Limitation  of  Liability — ^Validity.* — 
A  shipping  contract,  which  gives  to  the  owner  a  reduced  rate  in  con- 
sideration of  his  agreeing  to  a  reduced  value  of  the  properly,  which  is 
reasonable  and  is  not  entered  into  on  the  part  of  the  carrier  to  evade 
its  liability  for  its  negligence,  is  valid,  where  the  shipper  had  the  op- 
tion of  paying  the  full  charges  fixed  by  law,  without  limit  as  to  value. 

Carriers — Contract  of  Carriage — Limitation  of  Liability — Validity.f 
— A  stipulation  in  a  shipping  contract  that  in  consideration  of  a  lower 
t ^— — — 

♦See  last  foot-note  appended  to  Matheson  v.  Southern  Ry.  Co.  (S. 
Car.),  28  R.  R.  R.  130,  51  Am.  &  Eng.  R.  Cas.,  N.  S..  130;  Winslow 
Bros.  &  Co.  V,  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  28  R.  R.  R.  116, 
51  Am.  &  Eng.  R.  Cas.,  N.  S.,  116;  DeWolff  v.  Adams  Express  Co. 
(Md.),  26  R.  R.  R.  611,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  611. 

tSee  extensive  note,  27  R.  R.  R.  388,  50  Am.  &  Eng.  R.  Cas.,  N.  S., 
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rale  granted  him  the  shipper  will  give  notice  in  writing  of  his  claim 
before  the  property  is  removed  from  the  place  of  destination  is  rea- 
5'''nable  and  will  be  enforced. 

Carriers— Contract  of  Carriage— 'Stipulations — Applicability.! — A 
stipulation  in  a  contract  of  carriage  that  in  case  of  loss  the  shipper  will 
give  notice  in  writing  of  his  claim  before  the  property  has  been  re- 
moved from  the  place  of  destination  will  hot  avail  the  carrier,  where 
the  property  was  injured  while  in  its  custody  and  before  delivery 
to  the  shipper. 

Appeal  from  Superior  Court,  Craven  County;  W.  R.  Allen, 

Judge. 

Action  by  the  Jones-Lane  Company  against  the  Atlantic  Coast 
Line  Railroad  Company.  From  a  jud-gment  for  plaintiff,  <iefend- 
ant  appeals.    Reversed  and  remanded,  with  directions. 

Civil  action  for  the  recovery  of  the  value  of  one  horse  and  one 
mule.  These  issues  were  submitted  to  the  jury:  "(1)  Was  the 
horse  in  controversy  delivered  to  the  defendant?  A.  No.  (2) 
Was  the  mule  in  controversy  injured  while  in  possession  of  de- 
fendant? A.  Yes.  (3)  If  so,  was  such  injury  caused  by  the 
negligence  of  the  defendant?  A.  Yes.  (4)  What  damage,  if  any, 
i>  plaintiff  entitled  to  recover?  A.  $200."  From  the  judgment 
rendered  the  defendant  appealed. 

Moore  &  Dunn,  for  appellant. 

ir.  D.  Mclz'cr  and  R.  A,  Nunn,  for  appellee. 

Brown,  J.  Plaintiff  shipped  a  car  load  of  horses  and  mules 
by  defendant's  railway  to  \\'ashington,  N.  C.  The  jury  have 
found  that  one  of  the  mules  was  injured  while  in  the  defendant's 
possession  by  its  negligence*  We  deem  it  necessary  to  notice  only 
a  few  of  the  assignments  of  error. 

1.  The  court  charged  the  jury,  if  they  believed  the  evidence, 
to  answer  the  second  issue  "Yes."  The  testimony  of  defendant's 
agent  at  Washington  establishes  the  fact  that  the  car  load  of  stock 
arrived  about  noon  on  January  11th;  that  the  agent  "could  not 
find  plaintiffs,  and  procured  Winfield  (a  stable  keeper)  to  take 
care  of  the  stock  until  they  came  in  the  next  day  or  two."  It 
appears  that  the  stables  of  plaintiff  are  at  Bath,  a  town  some 
miles  below  Washington.  The  agent  further  testifies  that,  when 
unloaded  from  the  car,  the  stock  was  apparently  in  good  condi- 
tion. Lane  testifies  that  he  reached  Washington  next  morning, 
and  then  saw  the  stock  at  Winfield*s  stables.  "One  mule  was 
^ead;  looked  like  he  had  been  trampled  and  bruised."  There  is 
no  evidence  to  the  contrary.  We  have  recently  held,  in  Poythress 
'^•Railroad  fat  this  term)  62  S.  E.  515,  that  the  liability  of  the 
carrier  (as  distinguished  from  that  of  a  warehouseman)  is  con- 

388;  third  foot-note  appended  to  Houtz  v.  Union  Pac.  R.  Co.  (Utah), 
28  R.  R.  R.  663,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  663. 
tSec  (f)  on  preceding  page. 
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tinued  after  actual  transportation  ceases  for  a  reasonabk  time, 
during  which  it  remains  liable  as  a  carrier  for  the  safety  of  the 
propertj^  intrusted  to  it.  Upon  the  principles  laid  down  in  the 
opinion  in  that  case,  and  under  the  facts  proven  by  defendant's 
agent,  as  well  as  Lane,  the  court  did  not  err  in  the  instruction 
given;  for  the  mule  was  injured,  if  injured  at  all,  while  in  the 
possession  of  the  defendant.  There  is  no  evidence  in  the  record^ 
that  we  can  find,  supporting  defendant's  contention  in  the  brief 
that  the  stock  was  delivered  to  Winfield  at  plaintiff's  request.  It 
was  stabled  there  on  account  of  the  defendant,  to  give  plaintiff 
an  opportunity  to  come  in  ancf  receive  it  and  pay  the  freight 
charges  on  it. 

2.  We  find  no  error  in  his  honor's  charge  on  the  third  issue. 
We  have  held,  in  the  case  of  Jones  zf.  A.  C.  L.  Railroad  (at  this 
term)  62  S.  E.  521,  that  where  there  is  proof  that  the  animal  was 
injured  while  in  possession  of  the  carrier  a  prima  facie  case  of 
negligence  is  made  out,  so  as  to  require  the  submission  of  the 
matter  to  the  jury  upon  all  the  facts  and  circiimstances  m  evi- 
dence. The  jury  are  not  obliged  to  find  that  the  carrier  is  guilty 
of  negligence  because  the  animal  is  injured  while  in  its  po^es- 
sion.  The  facts  and  circumstances  in  evidence  may  show  that  the 
animal  was  probably  injured  from  other  causes  than  the  carrier's 
neglect  of  duty,  and  may  cause  the  jury  to  exculpate  the  carrier. 
But  proof  of  injury  received  while  in  the  carrier's  possession  and 
under  its  care  is  sufficient  to  take  the  case  to  the  jury,  and  throws 
upon  the  carrier  the  burden  "at  least  of  introducing  evidence  tend- 
ing to  show  that  it  has  discharged  its  duty."  Meredith  v.  Rail- 
road, 137  N.  C.  487,  50  S.  E.  4. 

3.  The  defendant  requested  the  court  to  charge  the  jury  "that 
plaintiff's  recovery  in  this  action  is  limited  to  the  value  fixed  upon 
the  stock  at  the  time  it  was  offered  and  delivered  for  shipment, 
and  if  you  believe  the  evidence  in  this  case  this  valuation  was 
fixed  at  $100  per  head,  and  any  recovery  w^ould  be  limited  to 
$100  for  each  animal  which  may  have  been  lost  or  damaged  in 
transit."  The  court  declined  to  give  this  instruction,  and  defend- 
ant excepted.  The  consignor  of  the  stock,  acting  for  the  plaintiff, 
elected  to  ship  the  stock  under  a  bill  of  lading  or  shipping  con- 
tract containing  the  following  clauses: 

**St.  Louis  &  San  Francisco.  Railroad  Company.  Read  this  con- 
tract carefully.  Notice.  This  company  has  two  rates  on  live 
stock.  Shippers  of  live  stock  will  take  notice  that  rsrtes  of  freight 
and  the  extent  of  liability  of  the  company  are  governed  by  valua- 
tion which  they  place  thereon.  Rates  of  freight  are  on  file,  and 
will  be  shown  by  agent  on  ap'plication. 

"To  the  St.  Louis  &  San  Francisco  Railroad  Co..:  The  under- 
signed offers  for  shipment  over  your  road  25  head  of  horses  and 
mules  from  Ft.  Scott,  Kan.,  to  Washington,  N.  C,  each  head  of  the 
estimated  weight  of  —  pounds,  and  valued  at  $100  per  head, 
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which  valuation  is  named  by  me  for  the  purpose  of  securing  a 
reduced  rate  of  freight  on  this  shipment;  and»I  agree  that,  in 
case  of  loss  or  damage  to  same,  said  valuation  so  named  shall  be 
conclusive,  should  I  make  any  claim  for  such  loss  or  damage 
against  any  carrier  over  whose  line  the  same  may  pass.  This 
application  is  an  election  on  my  part  to  avail  myself  of  a  reduced 
rate,  by  making  this  shipment  under  the  following  contract,  limit- 
ing the  liability  of  such  carrier  instead  of  shipping  the  same  at  a 
higher  rate  without  such  limitations. 

'Erw^in  Piper  Horse  &  Mule  Company. 

'Witness:     E.  E.  Walker.  . 

"The  St.  Louis  &  San  Francisco  Railroad  Co.  accepts  this 
shipment  and  the  above  valuation  as  a  basis  for  fixing  the  rate 
of  freight  thereon. 

"St.  Louis  &  San  Francisco  Railroad  Co., 
"By  E.  E.  Sx.  W'.  Agent." 

Note. — The  rates  of  freight  on  live  stock  are  fixed  in  view 
of  the  nature  and  extent  of  liability  assumed  by  the  carrier,  and 
all  kinds  of  live  stock  shipped  in  car  lots  under  a  contract 
similar  to  the  following,  limiting  the  liability  of  the  carrier,  are 
taken  at  reduced  rates.*  All  kinds  of  live  stock  will  be  taken  at 
carrier's  risk,  if  the  shipper  so  elects,  at  rates  provided  by  the 
existing  tariflFs,  classifications,  and  under  the  provisions  and  con- 
ditions relating  thereto ;  and  in  either  event  no  agent  of  this  com- 
pany has  any  power  to  bind  it  in  any  way,  in  regard  to  the  ship- 
ment of  live  stock,  except  by  written  contract." 

We  have  recognized  the  doctrine,  held  by  nearly  all  the  courts 
of  this  country,  that  a  stipulation  in  a  shipping  contract  that  in 
case  of  loss  or  damage  the  carrier  shall  not  be  liable  beyond  a 
fixed  value,  agreed  upon,  is  valid,  when  freely  and  fairly  entered 
upon,  and  when  the  circumstances  indicate  that  the  stipulation  as 
to  value  is  reasonable,  or  based  upon  a  valuable  consideration, 
and  is  not  an  obvious  evasion  of  the  law  upon  the  part  of  the 
carrier,  for  the  purpose  of  escaping  in  large  measure  liability  for 
the  consequences  of  its  negligence.  This  doctrine  is  clearly 
recognized  by  this  court  in  Mitchell  v.  Railroad,  124  N.  C.  236, 
32  S.  E.  671,  44  L.  R.  A.  515,  *in  Gardner  v.  Railroad,  127  N.  C. 
293,  37  S.  E.  328,  in  Selby  v.  Railroad,  113  N.  C.  588,  18  S.  E. 
88,  37  Am.  St.  Rep.  635,  and  in  Everett  x\  Railroad,  138  N.  C.  74, 
50  S.  E.  557,  1  L.  R.  A.  f  N.  S.)  985.  In  the  Gardner  Case  the 
law  is  summarized  as  follows:  "A  common  carrier  can  make 
a  valid  agreement,  fixing  the  value  of  shipments  in  case  of  loss 
by  its  negligence,  if  such  agreement  be  reasonable,  or  based  upon 
a  valuable  consideration,  and  it  must  clearly  appear  that  such  w^as 
the  intention  of  the  parties."  In  the  Everett  Case  the  contract 
was  not  upheld,  as  it  was  unreasonable,  and  was  a  plain  attempt 
to  escape  practically   all  liability,  as  the  property  lost  through 

31  K  R  R— 4 
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the  carrier's  negligence  was  worth  $250,  and  the  valuation  fixed 
upon  in  the  bill  of  lading  was  only  $30.    Nevertheless  the  opin- 
ion of  the  court  refers  to  contracts  of  the  character  of  tlie  one 
now  under  consideration  and  recognizes  their  validity.     Page  74 
of  138  N.  C,  page  557  of  r-0  o.  E.  (1  L.  R.  A.  [N.  S.]   985). 
The  same  observation  can  be  made  as  to  the  Minnesota   case, 
frequently  cited  upon  the  question  of  the  limited  liability  of  car- 
riers upon  special  contract.     In  that  case  it  is  said:     "Yet  there 
is  no  reason  why  the  contracting  parties  may  not  in  good  faith 
agree  upon  the  value  of  property  presented  for  transportation, 
or  fairly  liquidate  the  damages  recoverable  in  accordance  with  the 
supposed  value.    Such  an  agreement  would  not  be  an  abrogation 
of  the  requirements  of  the  law,  but  only  the  application  of  the  law 
as  it  is  by  the  parties  themselves  to  the  circumstances  of  the 
particular  case.     But  that  the  requirements  of  the  law  be   not 
evaded,  and  its  purposes  frustrated,  contracts  of  this  kind  should 
be  closely  scrutinized."     Moulton  v.  Railroad,  31  Minn.  89,   16 
N.  W.  498,  47  Am.  Rep.  781.    This  statement  of  the  law  is  sus- 
tained by  text-writers,  as  well  as  by  innumerable  adjudications 
in  the  federal  and  state  courts.     Moore  on  Carriers,  p.  349,  § 
31 ;  Hutchinson  on  Carriers,  §  426,  and  note  42,  where  the  cases 
from  the  federal  courts  and.  21  state  courts  are  collected. 

In  this  case  there  is  no  evidence  whatever  of  a  purpose  upon 
the  part  of  the  carrier  to  evade  liability  for  its  own  negligence. 
On  the  contrary,  the  manifest  purpose  is  to  agree  upon,  in  good 
faith,  a  stipulated  value  for  a  species  of  property  of  very  uncer- 
tain value,  and  concerning  which,  in  case  of  loss,  the  carrier  would 
be  without  evidence,  and  consequently  entirely  at  the  mercy 
of  the  shipper.  The  contract  of  shipment  gave  the  owner  re- 
ctliced  rates,  which  is  a  valuable  consideration,  and  at  the  same 
time  gave  him  the  option  to  pay  the  full  charges  fixed  by  law 
without  limit  as  to  value.  The  shipper  voluntarily  chose  the 
former,  and  he  cannot  now  be  allowed  to  repudiate  his  contract. 
That  the  agreed  valuation  per  capita  is  reasonable,  and  is  not  an 
evasion,  is  manifest.  In  fact,  it  appears  from  the  bill  of  sale  of 
the  stock  that  some  animals  are  valued  lower  than  the  stipulated 
sum;  one  horse  being  valued  as  low  as  $80.  We  are  of  opinion 
that  his  honor  erred  in  refusing  the  prayer  for  instruction. 

4.  It  was  agreed  in  this  contract  of  shipment,  in  addition  to 
the  limited  value  clause,  that  in  consideration  of  the  rate  granted 
him,  as  a  condition  precedent  to  his  right  to  recover,  the  consignee 
would  give  notice  in  writing  of  his  claim  to  some  officer  of  said 
company  or  its  nearest  station  agent  before  the  said  stock  was 
removed  from  the  place  of  destination  or  mingled  with  other 
stock.  This  provision  of  the  contract  is  inserted  for  the  protec- 
tion of  the  carrier,  to  the  end  that  when  the  stock  has  been  de- 
livered to  the  consignee  at  the  place  of  destination,  if  there  is 
any  injury  or  damage,  the  carrier  may  have  an  opportunity  for 
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examination  before  the  stock  is  removed  or  mingled  with  other 
Mock.  It  is  a  reasonable  and  just  provision,  intended  to  prevent 
fraud  and  imposition,  and  which  has  been  distinctly  upheld  and 
enforced  by  this  court  in  Selby  v.  Railroad,  113  N.  C.  594,  18 
S.  E.  88,  37  Am.  St.  Rep.  635.  We  do  not  think,  however,  that 
it  will  avail  the  defendant  under  the  facts  of  this  case ;  for  the 
animal,  if  injured  at  all,  was  injured  while  in  the  custody  of  the 
defendant  and  before  delivery  to  the  plaintiff. 

Let  the  judgment  of  the  superior  court  upon  the  fourth  issue 
be  set  aside,  and  the  cause  remanded  to  that  court,  with  direction 
to  enter  judgment  upon  the  other  findings  for  the  stipulated  value 
of  $100. 

Error. 


WORTHINGTON    V,    GEORGIA   Ry.   &   ELECTRIC   Co. 
(Supreme   Court  of  Georgia,  Oct.  13,  1908.) 
[62  S.  E.  Rep.  525.] 


Carriers— Street  Railway  Passenger — Negligence. — In  an  action  . 
(or  damages  for  personal  injuries,  a  petition  was  not  open  to  general 
demurrer  which  alleged  in  substance  that  the  plaintiff,  an  adult,  was 
a  passenger  at  night  on  a  greatly  overcrowded  street  car  of  the  de- 
fendant company;  that  after  the  conductor  had  called  a  given  street,  at 
which  plaintiff  desired  to  alight,  plaintiff  signaled  the  conductor,  who 
in  turn  signaled  the  motorman  to  stop  the  car  at  that  street;  that 
plaintiff,  thinking  that  such  street  had  practically  been  reached,  pro- 
ceeded at  once,  for  the  purpose  of  promptly  alighting  and  in  full  view 
^t  the  conductor,  to  work  his  way  from  the  center  of  the  car  along  the 
crowded  ai«le  to  the  rear  platform  and  onto  the  steps,  both  the  plat- 
form and  the  steps  being  also  crowded  with  passengers;  that  by  reason 
'^f  his  shortness  of  stature  and  the  crowded  condition  of  the  aisle, 
platform,  and  steps  the  plaintiff  was  unable  to  see  or  locate  just 
^'here  the  car  was;  that,  thinking  that  the  car  had  stopped,  relying  on 
^he  call  of  the  conductor,  and  being  unable,  on  account  of  the  crowd 
^n  the  steps,  to  see  the  ground,  plaintiff  stepped  from  the  platform 
^nto  the  steps,  when  he  discovered  the  car  was  in  motion,  but  too 
late  to  recover  himself  on  account  of  the  passengers  on  the  steps; 
snd  that,  being  unable  on  account  of  the  number  of  such  passen- 
Rers  to  catch  hold  of  the  bars  at  the  sides  of  the  steps  provided  for  the 
^se  of  passengers  in  boarding  and  alighting  from  the  car.  plaintiff  was 
violently  thrown  Xo  the  pavement,  and  injured  and  damaged  as  set 
forth. 

^Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County ;  J.  T.  Pendleton, 

Judge. 
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Action  by  C.  C.  Worthington  against  the  Georgia  Railway  & 
Electric  Company.  Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

A.  E.  Wilson,  for  plaintiff  in  error. 

Rosscr  &  Brandon,  and  IV.  T.  Colquitt,  for  defendant  in  error. 

Fisn,    C.    J.     Judgment   reversed.     All   the   Justices   concur. 


Barxks  v.  Danvillk  St.  Ry.  &  Light  Co. 

(Supreme    Court   of    Illinois,   Ocl.   26,    1908.) 
[85  X.   E.  Rep.  921.] 

Carriers — Injury  to  Passenger — Contributory  Negligence. — Where  a 
street  car  on  which  plaintiff  was  riding  became  stalled  on  a  railroad 
crossing,  plaintiff  was  not  bound  to  assist  in  moving  the  car  from 
the  track  as  invited  by  the  motorman,  but  his  failure  to  leave  the  car 
as  directed  by  the  conductor  until  just  as  it  was  struck  by  an  engine 
was  n^aterial  on  the  issue  of  plaintiff's  negligence. 

Carriers — Injuries  to  Passengers — Contributory  Negligence — Ques- 
tion for  Jury. — In  an  action  for  injuries  to  a  street  car  passenger  in  a 
collision  between  a  railroad  engine  and  a  street  car  which  had  become 
stalled  on  a  crossing,  whether  plaintiff  was  negligent  in  not  immedi- 
ately leaving  the  car  was  for  the  jury. 

Carriers — Injuries  to  Passenger — Negligence — Question  for  Jury. — 
Whether  the  motorman  was  negligent  in  failing  to  completely  shut  off 
the  power  when  the  car  became  stalled  before  leaving  it  in  an  attempt 
to  push  it  from  the  track  was  for  the  jury. 

Carriers — Injuries  to  Passenger — Evidence — Admission  for'  Particu- 
lar Purpose. — Though,  in  an  action  for  injuries  to  a  street  car  passen- 
ger in  a  collision  between  a  railroad  engine  and  a  car  which  had 
become  stalled  on  a  crossing,  there  was  no  allegation  of  negligence,  in 
that  the  power  had  been  intermittent,  evidence  that  the  motorman 
knew  such  fact  was  admissible  to  show  that  it  was  likely  to  again 
come  on  suddenly  after  the  car  was  stalled,  and  to  show  negligence  in 
failing  to  shut  off  the  power  when  he  left  the  car. 

Damages — Personal  Injuries — Evidence. — In  an  action  for  personal 
injuries,  a  question  calling  for  what  plaintiff  had  been  earning  prior 
to  the  injury  was  competent,  though  g'eneral  damages  only  were  al- 
leged. 

Witnesses — Examination — Responsiveness  of  Answer. — An  ansrvor 
that  plaintiff's  services  just  prior  to  the  accident  were  worth  "to  the 
firm  he  was  representing*'  $130  a  month  was  objectionable;  the  ques- 
tion being  what  damage  plaintiff  had  suffered  by  being  deprived  of  his 
power  to  earn  money  while  unable  to  work. 
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Appeal  and  Error — Right  to  Allege  Error — Reception  of  Evidence. 

—Where  defendant  induced  the  court  to  make  an  erroneous  rulingi  and 
when  the  question  was  put  in  another  form  did  not  move  to  strike  a 
nonrcsponsive  answer  thereto,  there  was  no  available  error  in  per- 
mitting? the  evidence  to  stand. 

Evidence — ^Injuries — Subjective  Sjmiptoms. — Where  plaintiffs  in- 
jarics  were  treated  by  an  osteopath,  a  graduate  of  a  medical  college, 
of  23  years'  experience,  he  was  properly  permitted  to  testify  to 
plaintiffs  subjective  symptoms  observed  during  treatment. 

Carriers — ^Presumption  of  Negligence — Res  Ipsa  Loquitur.* — Proof 
of  an  accident  to  a  passenger  without  evidence  that  it  was  caused  by 
apparatus  wholly  under  the  carrier's  control  and  furnished  and  applied 
by  it,  or  by  some  defect  in  machinery,  cars,  or  track,  and  that  the  ac- 
cident was  of  such  a  character  as  would  not  ordinarily  occur  if  due 
care  was  used,  would  not  raise  a  prima  facie  presumption  of  negligence 
under  the  doctrine  res  ipsa  loquitur. 

Carriers — Injuries  to  Passenger — Duty  of  Carrienf — A  carrier  of 
passengers  is  not  an  insurer  of  their  safety,  and  is  only  bound  to  ex- 
ercise the  highest  degree  of  care  consistent  with  the  mode  of  carriage 
and  practical  operation  of  the  business. 

Carriers — Injuries  to  Passengers — Res  Ipsa  Loquitur.* — A  street  car 
became  stalled  on  a  railroad  crossing  from  a  momentary  lack  of 
power.  The  motorman,  in  the  emergency,  attempted  to  disconnect  the 
power,  but  failed  to  entirely  close  the  controller.  The  motorman  and 
conductor  and  certain  of  the  passengers,  exclusive  of  plaintiff,  who 
remained  on  the  car,  pushed  it  back  off  the  track,  when,  as  plaintiff 
got  up  with  the  intention  of  leaving  the  car,  the  power  suddenly 
came  on  again,  and  the  car  started  forward  in  front  of  an  approaching 
locomotive,  which  struck  the  car,  causing  the  injuries  complained  of. 
Held,  that  the  circumstances  of, such  accident  did  not  of  themselves 

*ToT  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  on  the  part  of  the  carrier  arises  from  the  fact 
that  a  passenger  is  injured,  see  second  foot-note  appended  to  Morgan 
r.  Chesapeake  &  O.  Ry.  Co.  (Ky.),  28  R.  R.  R.  679,  51  Am.  &  Eng.  R. 
Cas.,  N".  S.,  679;   foot-note  appended  to  Pennsylvania  R.  Co.  v.  Mc- 
Caffrey (C.  C.  A.)»  23  R.  R.  R.  23,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  23; 
secpnd  foot-note  appended  to  Chaffe  v.  Consolidated  Ry.  Co.  (Mass.), 
^T  R.  R.  R.  706,  50  Am.  &  Eng.  R.  Cas..  N.  S.,  706;  second  foot-note 
appended  to  O'Gara  v.  St.  Louis  Transit  Co.  (Mo.),  27  R.  R.  R.  333, 
50  Am.  &  Eng".   R-  Cas.,  N.  S.,  333;  foot-note  appended  to  Cincinnati 
Traction  Co.  z*.   Holzenkamp  (Ohio),  25  R.  R.  R.  553,  48  Am.  &  Eng. 
R.  Cas,  N.  S.,   553. 

tFor  the  authorities  in  this  series  on  the  subject  of  the-  degree  of 
care  required  of  a  carrier  of  passengers,  see  third  foot-note  appended 
to  .Morgan  v.  Chesapeake  &  O.  Ry.  Co.  (Ky.),  28  R.  R.  R.  679,  51  Am. 
&Eng  R  Cas.,  N.  S.,  679;  foot-notes  appended  to  Spiking  v.  Consol- 
idated Ry.  &  P.  Co.  (Utah),  27  R.  R.  R.  457,  50  Am.  &  Eng.  R.  Cas., 
^•S.,  457;  last  foot-note  appended  to  Valente  v.  Sierra  Ry.  Co.  (Cal.), 
26R.R.  R  676,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  676;  foot-notes  appended 
toMagee  v  Nexv  York,  etc.,  R.  Co.  (Mass.),  26  R.  R.  R.  221,  49  Am.  & 
Eng.  R.  Cas..  K-   S.,  221. 
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constitute  prima  facie  proof  of  the  carrier's  negligence  under  the  doc- 
trine res  ipsa  loquitur. 

Appeal  from  Appellate  Court,  Third  District,  on  Appeal  from 
Circuit  Court,  Vermilion  County;  M.  W.  Thompson,  Judge. 

Action  by  John  S.  Barnes  against  the  Danville  Street  Railway 
&  Light  Company.  Judgment  for  plaintiff  affirmed  by  the  Appel- 
late Court,  and  defendant  appeals.     Reversed  and  remanded. 

H.  M,  Steely  and  Louis  Clements,  for  appellant. 
Curtis  G.  Redden  and  S.  M.  Clark,  for  appellee. 

Cartwright,  C.  J.    On  October  3,  1906,  the  appellee  became 
a  passenger  on  a  street  car  of  appellant  on  Vermilion  street,  in 
Danville,  at  the  public  square,  and  rode  north  about  half  a  mile 
to  where  a  double-track  railroad  crossed  the  street  railway   at 
right  angles.    The  street  car  stopped  about  30  feet  south  of  the 
south  railroad  track,  and  all  of  the  passengers  got  off  except  10 
or  12.    The  conductor  went  ahead  upon  the  railroad  crossing  to 
see  if  the  way  was  clear,  and,  finding  it  clear,  he  signaled  the 
motorman  to  come  on.     The  motorman  started  the  street   car 
across  the  railroad  tracks,  but  the  power  suddenly  went  off  the 
trolley  wire,  and  the  street  car  stopped,  standing  over  the  tracks. 
The  north  tracK  was  used  for  west-bound  trains  and  the  south 
track  for  east-bound  trains.    There  was  a  locomotive  engine  on 
the  north  track,  a  short  distance  east  of  the  street  car,  which  was 
either  standing  or  moving  slowly  toward  it,  waiting  for  the  Signal 
that  would  permit  it  to  cross  the  street  car  track.     The  signal 
consisted  of  a  horizontal   arm,  which  would  be  dropped  down  to 
give  the  engine  the  right  of  way;  and  there  was  another  engine 
near  by  on  the  other  track,  either  standing  still  or  moving  slowly. 
When  the  street  car  stopped  on  the  tracks,  the  motorman  threw 
his  controller  around  to  disconnect  from  the  power,  but  failed 
to  entirely  close  it  by  three  notches.     This  was  done  in  great 
haste,  and  he  jumped  off  the  car  on  the  west  side,  calling  for  help 
to  assist  him  in  shoving  the  street  car  off  the  railroad  tracks. 
The  conductor,  who  was  on  the  east  side  of  the  street  car,  be- 
tween the  two  tracks,  called  to  the  passengers  to  get  off  the  car, 
and  they  all  got  off  except  the  appellee,  who  was  sitting  in  the 
front  seat,  facing  north  on  the  west  side,  reading  a  newspaper, 
and  a  lady  who  was  in  the  rear  seat  on  the  east  side.    The  car 
was  an  open  summer  car,  and  all  that  was  done  was -plainly  vis- 
ible to  everybody.    The  appellee  was  somewhat  hard  of  hearing, 
and  did  not  hear  the  motorman,  but  did  hear  the  conductor,  and 
he  saw  the  motorman  jump  off  hurriedly  and  saw  what  was  be- 
ing done.     The  conductor,  motorman,  and  passengers  who  got 
off  took  hold  of  the  street  car  and  shoved  it  back  to  the  south, 
off  the  railroad  track.     The  signal  was  then  given  for  the  loco- 
motive to  cross  the  track,  and  it  started  up.    The  appellee  sat  in 
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the  car  until  this  time,  when  he  got  up,  and  was  folding'  his  news- 
paper, with  the  intention,  as  he  says  of  getting  off  the  car,  and 
stepped  to  the  other  side  of  the  car,  when  the  power  suddenly 
came  on  again,  and  the  street  car  started  forward  and  ran  in 
front  of  the  approaching  locomotive.    When  the  car  started,  the 
motorman  jumped  for  the  car  to  get  on  and  get  to.  his  levers^ 
and  was  climbing  up  on  the  west  side  of  the  car  when  it  was 
struck  by  the  locomotive  and   turned  partly  around,   throwing 
the  motorman  against  the  curbstone  on  the  west  side  of  the  street 
and  throwing  appellee  out  on  the  east  side  of  the  car.    The  appel- 
lee suffered  a  scalp  wound,  which  soon  healed,  and  a  fracture 
of  the  left  shoulder  blade,  which  united  in  a  short  time.    He  was 
disabled  for  about  10  weeks,  when  he  resumed  his  occupation. 
He  brought  this  suit  in  the  circuit  court  of  Vermilion  county  to 
recover  damage^  for  his  injuries.     The  negligence  charged  in 
the  declaration  as  a  ground  of  liability  was  that  the  motorman 
negligently  failed  to  disconnect  the  street  car  from  the  power, 
and  negligently  permitted  the  car  to  stand  on  the  street  car  track, 
near  the  railroad  track  and  crossing,  without  being  disconnected 
from  the  power.     The  plea  was  the  general  issue,  and  upon  a 
trial  there  was  a  verdict  finding  the  appellant  guilty  and  assessing 
the  damages  at  $3,000.    The  court  overruled  a  motion  for  a  new 
trial,  and  entered  judgment  on  the  verdict,  from  which  the  ap- 
pellant appealed  to  the  Appellate  G)urt  for  the  Third  District. 
The  Appellate  Court  affirmed  the  judgment,  and  this  further  ap- 
peal was  prosecuted. 

There  was  no  material  conflict  in  the  evidence,  by  which  the 
facts  above  recited  were  proved,  and  it  is  argued  that  the  court 
erred  in  refusing  to  direct  a  verdict  of  not  guilty,  for  the  reason 
that  the  evidence  did  not  fairly  tend  to  prove  that  the  plaintiff 
was  in' the  exercise  of  due  care  to  avoid  the  injury,  nor  that  the 
defendant    was    guilty    of    any    breach    of    duty    toward    him. 
Counsel  call  attention  to  the  testimony  of   the   plaintiff   that   he 
saw  the  car  stopped  on  the  tracks  and  noticed  the  locomotive 
engine  a   short   distance   east,   either   standing  or   approaching 
slowly,  and  also  some  cars  on  the  south  track  to  the  east  and  an- 
other engine  on  the  west  side ;    that  he  saw  the  motorman  jump 
off  in  a  hurry  and  heard  the  conductor  call  for  the  passengers  to 
get  off  and  saw  them  get  off,  and  did  not  get  off,  but  remained 
on  the  car  while  the  conductor,  motorman,  and  other  passengers 
assisted  in  getting  the  car  off  the  tracks.    It  is  true  that  the  plain- 
tiff was  not  bound  to  assist  in  moving  the  car ;  but  that  fact  has 
no  bearing  on  the  question  whether  he  neglected  that  care  which 
was  reasonably  to  be  expected  from  an  ordinarily  prudent  person 
in  the  same  condition  by  remaining  upon  the  car  in  entire  uncon- 
ceni  in  the    situation  and  under  all  the  circumstances.     As   it 
turned  out,  if  he  had  remained  in  the  seat  until  the  collision,  he 
would  not  have  been  injured.    All  the  evidence  was  to  be  consid- 
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ered  by  the  jury;  but,  under  the  evidence,  the  question  whether 
the  plaintiff  was  in  the  exercise  of  ordinary  care  for  his  own 
safety  was  a  question  of  fact.  On  the  question  of  alleged  negli- 
gence of  the  defendant,  the  evidence  tended  to  prove  that  an 
emergency  existed  and  the  motorman  was  under  considerable 
excitement  when  the  car  stopped  in  a  place  of  danger,  that  it 
appeared  to  be  necessary  for  him  to  act  with  great  promptness, 
and  that  he  made  an  immediate  effort  to  shut  off  the  power  and 
get  the  car  off  the  tracks,  and  also  that  the  conductor  called  to 
the  passengers  to  get  off  the  car.  It  is  true  that,  in  determining 
whether  the  defendant  was  in  tiie  exercise  of  the  highest  degree 
of  care  for  the  safety  of  its  passengers,  the  law  would  not  exact 
the  same  measure  of  prudent  judgment  from  its  employees  when 
compelled  to  act  in  a  sudden  emergency  as  it  would  in  a  case 
where  there  was  time  for  deliberation.  Persons  who  have  to 
act  in  a  sudden  emergency  are  not  to  be  judged  in  the  light  of 
after  events,  but  are  to  be  judged,  under  all  the  circumstances  of 
the  case,  by  the  standard  of  what  a  prudent  person  would  have 
been  likely  to  do  under  the  same  circumstances.  Whether  the 
failure  of  the  motorman  to  turn  the  controller  so  as  to  com- 
pletely shut  off  the  power  before  he  jumped  from  the  car  was 
negligence  was  a  question  of  fact,  to  be  determined  from  all  the 
circumstances  and  in  view  of  the  evidence  tending  to  prove  that 
he  was  confronted  with  a  sudden  emergency  and  an  unexpected 
danger  which  required  prompt  and  immediate  action.  The  ques- 
tions relating  to  care  of  the  plaintiff  and  negligence  of  the  defend- 
ant were  questions  of  fact  and  not  of  law,  and  the  court  did  not 
err   in  refusing  to  direct  a  verdict. 

It  is  next  contended  that  the  court  erred  in  rulings  on  the  ad- 
mission of  evidence.  The  court  overruled  a  motion  of  defendant 
to  exclude  an  answer  of  the  motorman  that  he  knew  the  power 
that  day  was  going  on  and  off.  It  was  not  charged  that  there 
was  any  negligence  in  the  power  going  off  and  coming  on,  but 
the  purpose  of  the  testimony  was  to  show  that  the  power  had 
been  intermittent  during  the  day  and  was  likely  to  again  come 
on  suddenly,  and  it  was  competent  for  that  purpose. 

The  plaintiff  testified  that  he  was  a  traveling  salesman,  and 
was  asked  what  he  had  been  earning  prior  to  the  injury.  The 
defendant  objected  to  the  question  on  the  ground  that  the  aver- 
ment of  the  declaration  related  to  general  damages,  and  not 
special  damages,  and  the  court  sustained  the  objection.  The  plain- 
tiff was  then  asked  what  his  services  just  prior  to  the  injury  were 
fairly  and  reasonably  worth,  and  the  court  overruled  an  objection 
to  that  question.  He  answered  that  his  services  were  worth  to 
the  firm  he  was  representing  $130  a  month,  an  J  it  was  close  on 
to  10  weeks  before  he  was  able  to  go  to  work.  The  answer  was 
improper,  since  the  question  was  not  what  plaintiff's  services  were 
worth  to  the  firm,  but  what  the  damage  was  to  him  in  being  de- 
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prived  of  his  power  to  earn  money  while  he  was  unable  to  work. 
But  there  was  no  motion  to  exclude  the  answer.  The  first  ques- 
tion was  proper.  There  was  nothing  to  show  that  the  plaintiff 
was  seeking  to  recover  for  loss  of  profits  or  earnings  depending 
upon  the  performance  of  a  special  contract  or  engagement,  and 
the  proof  of  his  ordinary  wages  or  earnings  was  admissible. 
Chicago  &  Erie  Railroad  Co.  v.  Meech,  163  111.  305,  45  N.  E.  290. 
The  defendant  induced  the  court  to  make  an  erroneous  ruling, 
and,  when  the  question  was  put  in  another  form  and  the  answer 
was  not  responsive,  the  defendant  failed  to  ask  the  court  to  ex- 
clude it,  for  which  reasons  the  alleged  error  will  not  be  considered. 

An  osteopath,  who  was  also  a  graduate  of  a  regular  medical 
college,  with  23  years*  experience  was  called  to  treat  the  plaintiff 
about  November  15,  1906,  for  the  injuries  which  he  had  suffered, 
and  treated  him  by  the  osteopathic  method  and  also  gave  him 
some  medicine.  The  osteopath  was  permitted  to  give  in  evidence 
subjective  symptoms  of  the  plaintiff  given  at  the  time  oi  the 
treatment,  and  in  this  there  was  no  errer. 

The  first  instruction  given  at  the  instance  of  the  plaintiff  was 
as  follows:  "The  court  instructs  the  jury  that  the  happening  of 
an  accident  to  the -car  and  proof  that  an  injury  to  a  passenger 
resulted  therefrom  during  the  course  of  his  transportation,  and 
proof  that  at  the  time  of  the  accident,  and  just  prior  thereto,  the 
passenger  was  himself  in  the  exercise  of  due  care  and  caution 
for  his  own  safety,  raises  a  presumption  that  the  carrier  has 
been  negligent,  ''^he  burden  ot  rebutting  this  presumption  rests 
upon  the  carrier."  The  maxim  *'res  ipsa  loquitur"  has  a  proper 
and  legitimate  application  in  actions  for  negligence,  including 
an  action  against  a  carrier  of  passengers  for  an  injury  to  a  pas- 
senger, but  the  maxim  does  not  apply  upon  mere  proof  that  an 
accident  to  the  passenger  has  happened.  A  carrier  of  passengers 
is  not  an  insurer  of  their  safety,  and  therefore  liability  does  not 
arise  from  the  mere  happening  of  an  accident;  but  the  carrier 
is  held  to  the  exercise  of  the  highest  degree  of  care  consistent 
with  the  mode  of  carriage  and  the  practical  operation  of  the  busi- 
ness, and  is  liable  for  an  injury  resulting  from  such  want  of  care. 
A  declaration  merely  alleging  the  relation  of  carrier  and  passen- 
ger and  an  injury  would  not  state  a  cause  of  action,  but  the  plain- 
tiff must  allege  and  prove  a  breach  of  duty  in  the  failure  to  ex- 
^cise  the  care  demanded  by  the  law.  If  an  injury  to  a  passenger 
is  caused  by  apparatus  wholly  under  the  control  of  the  carrier 
and  furnished  and  applied  by  it,  or  by  some  defect  in  machinery, 
^rs,  or  track,  and  the  accident  is  of  such  a  character  as  does  not 
ordinarily  occur  if  due  care  is  used,  the  law  comes  to  the  aid  of 
^^e  piaintiflT  and  raises  a  presumption  of  negligence.  The  pre- 
sw^nptfon  arises,  however,  from  the  nature  of  the  accident  and 
^^^  circumstances,  and  not  from  the  mere  fact  of  the  accident  it- 
^^^'  The  rule  laid  down  in  the  instruction  that  the  mere  hap- 
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pening  of  an  accident  to  a  car  and  the  resulting  injury  of  a  pas- 
senger, with  proof  that  the  passenger  was  in  the  exercise  of  due 
care,  raises  a  presumption  that  the  carrier  has  been  negligent,  is 
too  broad.  5  Cyc.  628;  5  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
624.  In  Chicago  City  Railway  Co.  v.  Rood,  163  111.  477,  45 
N.  E.  238,  54  Am.  St.  Rep.  478,  it  was  said  that  the  weight  of 
authority  is  in  favor  of  the  position  that  the  mere  happening 
of  the  accident,  together  with  the  exercise  of  ordinary  care  by 
the  plaintiff,  does  not  alone  raise  the  presumption  of  negligence 
on  the  part  of  the  carrier,  but  the  presumption  does  arise  where 
the  accident  is  shown  to  proceed  from  an  act  of  such  a  char- 
acter that  when  due  care  is  taken  in  its  performance  no  injury 
ordinarily  results  from  it,  or  where  it  is  caused  by  the  mismanage- 
ment of  a  thing  over  which  the  carrier  has  either  control  or  for 
the  management  or  construction  of  which  it  is  responsible.  It 
has  been  said  that  several  of  the  courts  have  shown  a  tendency 
to  unduly  extend  the  doctrine,  under  the  lead  of  Judge  Thompson 
(3  Elliott  on  Railroads,  §  1263,  note  4)  ;  but  Judge  Thompson, 
in  his  work  on  Negligence  (volume  6,  §  7636),  does  not  indorse 
the  doctrine  of  this  instruction,  and  says  that  the  rule  relates 
simply  to  the  probative  force  of  evidence,  and  does  not  dispense 
with  the  necessity  of  evidence  of  the  defendant's  negligence.  He 
regards  it  as  generally  more  correct  to  say  that  there  are  cases 
where  the  fact  that  the  accident  happened  under  given  con- 
ditions and  in  connection  with  certain  circumstances  will  amount 
to  evidence  sufficient  to  charge  the  defendant.  The  maxim  was 
properly  applied  in  West  Chicago  Street  Railroad  Co.  v.  Martin, 
154  111.  523,  39  N.  E.  140,  where  it  was  said  that  on  the  trial  of 
an  action  against  a  railroad  company  by  a  passenger  for  an  injury 
received  through  a  collision  of  trains  a  prima  facie  presumption 
of  negligence  arises  against  the  carrier  company;  and  in  the  case 
of  New  York,  Chicago  &  St.  Louis  Railroad  Co.  v.  Blumenthal, 
160  111.  40,  43  N.  E.  809,  the  court,  after  detailing  the  circum- 
stances of  an  injury  to  a  passenger,  stated,  as  applicable  to  those 
circumstances,  that  the  happening  of  the  accident  raised  a  pre- 
sumption that  the  carrier  had  been  negligent.  The  law  presumes 
that  the  usual  and  ordinary  thing  will  occur,  and,  if  an  accident 
is  shown  to  be  due  to  an  agency  under  the  control  of  the  carrier 
and  is  of  such  a  nature  that  it  does  not  occur  where  due  care  has 
been  used,  it  is  reasonable  to  assume  that  it  is  chargeable  to  some 
want  of  care  in  the  carrier  or  some  of  its  agents  or  servants.  The 
rule  as  stated  in  Chicago  Union  Traction  Co.  v.  Giese,  229  111. 
260,  82  N.  E.  232,  where  the  maxim  was  applied  to  the  derailment 
of  a  car,  requires  proof  of  facts  showing  that  the  thing  which 
caused  the  injury  is  under  the  management  and  control  of  the  de- 
fendant, and  that  the  accident  is  such  as  in  the  ordinary  course  of 
things  does  not  happen  if  those  having  the  management  use  proper 
care.    Negligence  is  not  presumed  from  the  mere  happening  of  an 
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accident,  without  proof  of  such  further  facts,  and  an  instruction 
to  state  the  law  correctly  must  include  such  facts.  If  the  cause 
of  an  injury  is  not  apparent  and  it  comes  within  the  rule  stated, 
the  accident,  with  the  other  facts,  affords  reasonable  evidence,  in 
the  absence  of  an  explanation  by  the  party  charged,  that  it  arose 
from  the  want  of  proper  care.  In  West  Chicago  Street  Railroad 
Co.  V.  Martin,  supra,  the  plaintiff  did  not  proceed  upon  the  the- 
ory  of  presumptive  negligence,  but,  like  the  plaintiff  in  this  case, 
charged  in  his  declaratipp  specific  acts  of  negligence  and  intro- 
duced evidence  tending  to  prove  his  charges.  An  instruction  to 
the  same  effect  as  the  one  in  this  case  was  given,  and  it  was  held 
that  in  view  of  the  declaration  it  should  not  have  been  given. 
In  that  case  the  evidence  of  negligence  was  so  strong  that  the 
judgment  was  not  reversed  on  account  of  the  instruction,  but  we 
cannot  say  in  this  case  that  the  evidence  was  so  clear  and  con- 
vincing that  the  jury  could  not  have  found  differently.  The  plain- 
tiff charged  the  defendant  with  a  specific  act  of  negligence,  in 
that  the  motorman  negligently  failed  to  disconnect  the  street  car 
from  the  power  and  negligently  permitted  the  car  to  stand  on 
the  crossing  without  being  disconnected,  and  he  offered  evidence 
tending  to  prove  such  specific  charge.  The  instruction  given  was 
erroneous  as  a  matter  of  law,  and  to  tell  the  jury  that  the  hap- 
pening of  the  accident  raised  a  presumption  of  negligence  was 
equivalent  to  advising  them  that  the  act  of  the  motorman  was 
presumed  by  the  law  to  be  negligent.  It  was  a  question  of  fact 
whether  the  motorman,  under  all  the  circumstances,  exercised 
the  degree  of  care  required  by  the  law  for  the  safety  of  the  plain- 
tiff, or  whether,  under  the  conditions  which  confronted  him,  he 
failed  to  exercise  such  care,  and  the  instruction  practically  de- 
termined that  question  in  favor  of  the  plaintiff.  The  doctrine 
^^  res  ipsa  loquitur  was  not  applicable  to  the  case,  and  it  was  er- 
ror to  give  the  instruction. 

^^  iudmients  of  the  Appellate  Court  and  circuit  court  are 
^^versed  and  the  cause  is  remanded  to  the  circuit  court, 
^^^ersed  and   remanded. 
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Pleading — Election. — An  action  for  personal  injuries  resulting  from 
defendant's  negligent  and  willful  misconduct,  the  only  reference  in 
the  complaint  to  the  contract  between  the  parties  being  merely  to 
show  the  existence  between  them,  at  the  time  of  the  wrongs,  of  the 
relation  of  carrier  and  passenger,  from  which  flow  duties  imposed  by 
law,  claimed  to  have  been  violated  by  defendant's  acts,  is  an  action  ex 
delicto,  in  which,  under  Code  Civ.  Proc,  1902,  §  186a,  all  the  acts  of 
negligence,  or  other  wrongs,  causing  or  contributing  to  the  injury  for 
which  suit  is  brought,  may  be  set  forth,  without  any  right  in  de- 
fendant to  require  an  election. 

Same. — Under  Code  Civ.  Proc.  1902,  §  l86a,  allowing  all  the  acts  of 
negligence,  or  other  wrongs,  causing  or  contributing  to  the  injury  for 
which  suit  is  brought,  to  be  set  forth  in  the  complaint,  w^ithout  any 
right  in  defendant  to  require  an  election,  it  is  immaterial  that  some 
of  the  acts  occurred  out  of  the  state;  an  action  being  maintainable 
in  the  state  for  an  injury  occurring  out  of  it. 

Evidence — Presumption — Law  of  Other  State. — In  the  absence  of 
evidence  as  to  the  law  of  the  state  where  the  injury  occurred,  the  ac- 
tion therefor  is  governed  by  the  common  law  of  the  forum. 

Master  and  Servant — Injuries  to  Third  Persons — Damages — Puni- 
tive Damages.* — Punitive  damages  may  be  awarded  against  a  master 
for  the  willful  acts  of  his  servants,  done  within  the  apparent  scope  of 
their  authority,  without  proof  that  he  directed  or  ratified  their  con- 
duct. 

Trial — Nonsuit  and  Direction  of  Verdict. — It  being  impossible  to  say 
that  there  was  no  evidence  of  negligence  of  defendant  resulting  in 
some  actual  damages  to  plaintiff,  it  was  not  error  to  refuse  to  grant 
a  nonsuit,  or  to  direct  a  verdict  for  defendant. 

Carriers — Delay  to  Passengers — Right  to  Damages. — Where  the 
train  on  which  i)laintiff  was  a  passenger  was  late  at  H.,  so  that  she 
could  not  make  the  desired  connection  for  P.,  and  with  the  conductor*s 
knowledge  she  continued  on  the  train  to  N.,  for  the  purpose  of  mak- 
ing connection  for  P.,  and  shortly  after  her  arrival  at  N.  a  train  left 
for  P.,  with  which  she  could  have  made  connection  had  the  conductor 
of  her  train  informed  her  thereof,  missing  which  she  was  delayed 
eight  hours,  resulting,  in  addition  to  the  loss  of  time,  in  some  bodily 

*For  the  authorities  in  this  series  on  the  question,  when  exemplary 
or  punitive  damages  are,  and  are  not  recoverable,  see  first  foot-note 
appended  to  South  Covington,  etc.,  Ry.  Co.  v.  Cleveland  (Ky.),  26 
R.  R.  R.  143.  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  143;  last  foot-note  ap- 
pended to  Hayes  v.  Southern  Ry.  Co.  (N.  Car.),  24  R.  R.  R.  547,  47 
Am.  &  Eng.  R.  Cas.,  N.  S.,  547. 
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fatigue  and  some  extra  expense,  she  was  entitled  to  recover  therefor, 
if  the  delay  was  the  result  of  the  carrier's  negligence. 

Same — Duty  to  Run  on  Schedule  Time. — Ordinarily  it  is  the  duty 
of  the  carrier  to  run  its  trains  on  schedule  time,  and  make  the  usual 
and  advertised  connections,  negligently  failing  to  do  which  it  is  liable 
for  any  injury  to  a  passenger  directly  resulting  therefrom. 

Same — Right  of  Passenger  to  Damages — Nervous  Breakdown.! — 
While,  in  an  action  for  injury  to  a  passenger  from  delay  in  carriage, 
there  can  be  no  recovery  for  mere  mental  suffering,  disconnected 
from  bodily  injury  resulting  from  the  carrier's  negligence,  yet  she  may 
recover  for  nervous  breakdown  directly  due  to  such  negligence. 

Same— Failure  to  Make  Schedule  Time — Negligence — Presumption 
— Burden  of  Proof4 — It  being  shown  that  a  carrier  failed  to  make  its 
schedule  time  and  connections,  resulting  in  injury  to  passenger,  a 
presumption  of  negligence  arises,  putting  on  the  carrier  the  burden 
of  showing  that  such  failure  was  not  due  to  its  negligence. 

Same— Evidence  Overcoming  Presumption. — The  presumption  of 
negligence  of  the  carrier  in  failing  to  make  schedule  connection  at  H. 
is  not  conclusively  overcome  by  testimony  that  the  delay  was  due  to 
being  28  minutes  late  from  C.,  to  loss  of  20  minutes  on  account  of  a 
trestle  being  on  fire,  to  delay  of  9  minutes  at  a  station  in  loading  bag- 
gage, and  to  21  minutes  lost  owing  to  bad  coal. 

Same—Wanton  Breach  of  Duty — Punitive  Damages — Evidence.§ — 
Willful  or  wanton  breach  of  duty  by  a  carrier,  authorizing  punitive 
damages,  is  not  shown  by  testimony  that  a  passenger  was  required 
several  times  to  change  her  seat  in  the  Pullman,  she  testifying  that  the 
porter  said  in  a  rough  way  that  it  was  the  conductor's  orders,  but 
it  appearing  that  the  change  was  required  to  enable  berths  to  be  made 
op  for  other  passengers;  the  passenger  in  question  not  desiring  her 
berth  made  up. 

Same— Unlawful  Ejection. — An  unlawful  ejection,  or  any  willful  dis- 
regard of  plaintiff's  rights  as  a  passenger,  authorizing  punitive  dam- 
ages, is  not  shown  by  testimony  that,  when  her  train  reached  H., 
the  natural  and  contemplated  place  for  her  to  change  for  P.,  but 
where  she  thought  she  would  only  have  to  step  from  the  coach  on 
which  she  was  to  the  coach  for  P.,  the  porter  picked  up  her  bag- 
^ge,  and  told  her  she  would  have  to  get  off  there,  and,  on  her  pro- 


tSee  last  foot-note  appended  to  Taylor  v.  Atlantic  Coast  Line  R.  Co. 
|S.  Car).  28  R.  R.  R.  774,  51  Am.  &  Eng.  R.  Cas.,  N.  S..  774; 
toot-note  appended  to  Beaulieu  v.  Great  Northern  Ry.  Co.  (Minn.), 
28  R.  R.  R.  572,  51  Am.  &  Eng.  R.  Cas.,  N.  S.T  572;  foot-note  appended 
to  St.  Louis,  etc.,  Ry.  Co.  v.  Taylor  (Ark.),  27  R.  R.  R.  738,  50  Am.  & 
Eng.  R.  Cas.,  N.  S.,  738. 

tSec  first  foot-note  appended  to  preceding  case. 

§For  the  authorities  in  this  series  on  the  subject  of  the  right  to  re- 
cover punitive  or  exemplary  damages  for  wrongs  to  passengers,  sec 
foot-note  appended  to  Illinois  Cent.  R.  Co.  v.  Gortikov  (Miss.),  28 
^.  R.  R.  650,  51  Am.  &  Eng.  R.  Cas..  N.  S.,  650;  last  foot-note  ap- 
pended to  Southern  Ry.  Co.  v.  Lee  (Ky.),  26  R.  R.  R.  285,  49  Am.  & 
Eng.  R.  Cas.,  N.  S.,  285. 
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testing  that  she  had  been  told  that  she  would  only  have  to  step  into 
another  coach,  carried  her  things  off,  saying  it  was  the  conductor's 
orders;  she  having,  when  it  was  discovered  that  her  train  for  P.  had 
gone,  been  let  back  onto  the  train  from  which  she  had  alighted,  witli  a 
view  to  making  connection  for  P.  at  another  point,  though  she  testi- 
fied that  when  this  was  suggested  to  the  conductor  by  a  stranger,  the 
conductor  said  "in  a  rather  gruff  kind  of  way"  that  he  supposed  she 
could  get  back  on  the  train. 

Same — Liability  for  Acts  of  Pullman  -Car  Porter. — A  passenger  tes- 
tified that  she  requested  the  Pullman  car  porter,  at  what  she  thought 
was  1  o'clock  at  night,  to  make  up  her  berth,  and  he  said  she  could 
have  it  made  up  for  two  hours,  whereupon  she  declined  to  have  it  made 
up  for  so  short  a  time.  The  train  did  not  reach  her  destination  till 
6  o'clock  in  the  morning.  Held  that,  if  the  porter  was  negligent,  or 
even  willfully  disregardful  of  the  passenger's  request,  the  carrier 
was  not  liable,  in  the  absence  of  evidence  connecting  it  with  the  spe- 
cial contract  of  the  Pullman  company,  any  defect  being  a  breach  of 
such  company's  duty. 

Appeal  and  Error — Reversal — Necessity  of  New  Trial. — The  ques- 
tion of  punitive  damages  having  been  improperly  submitted  to  the 
jury,  and  there  being  no  means  of  determining  that  the  verdict  ex- 
cluded such  damages,  new  trial  must  be  granted. 

Appeal  from  Common  Pleas  Circuit  Court  of  Richland  County ; 
J.  C.  Klugh,  Judge. 

Action  by  Louisa  B.  Taber  against  the  Seaboard  Air  Line  Rail- 
way.    Judgment    for   plaintiff.      Defendant   appeals.    Reversed. 

Lylcs  &  McMahan,  for  appellant. 

Frank  G.  Tompkins  and  Edgar  M.  Thompson,  for  respondent. 

Jones,  J.  The  plaintiff  as  passenger  recovered  judgment 
against  defendant  as  carrier  for  $2,791.75,  as  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from  defendant's  negligent 
and  willful  misconduct,  in  particulars  which  will  hereafter  more 
fully  appear.  The  defendant's  exceptions  to  this  judgment  raise 
questions  which  will  now  be  considered  in  connection  with  the 
relevant  facts. 

1.  The  circuit  court  did  not  err  in  refusing  to  require  plaintiff 
to  elect  on  which  cause  of  action  she  would  proceed.  Th^  con- 
tention is  that  the  complaint  stated  several  distinct  causes  of  ac- 
tion jumbled  together,  viz.  (1)  a  breach  of  contract  in  failing  to 
carr>'  plaintiff  comfortably  and  promptly  from  Columbia,  S.  C, 
to  her  destination,  Portsmouth,  Va. ;  (2)  a  willful  tort  by  mis- 
treatment and  humiliation  after  the  car  left  Columbia,  S.  C, 
and  at  other  times  on  said  trip;  (3)  a  willful  tort  in  ejecting 
plaintiff  from  the  train  at  Hamlet,  N.  C. ;  (4)  a  willful  breach 
of  contract  in  tailing  to  prepare  a  berth  in  the  Pullman  car;  and 
(5)  in  willfully  failing  to  give  plaintiff  information  as  to  connec- 
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tkras,  and  compelling  her  to  leave  the  train  at  Norlina,  N.  C, 
upon  false  information  as  to  connections.  Some  of  these  grounds 
or  causes  of  action  originated  in  South  Carolina,  and  some  in 
Xorth  Carolina;  and  it  is  argued  that  section  186a,  Code  Civ. 
Proc.  1902,  does  not  apply  to  a  case  like  this.  We  think  the 
action  is  ex  delicto,  and  so  far  as  reference  is  made  to  the  con- 
tract, it  is  merely  for  the  purpose  of  showing  the  existence  of  the 
relation  of  carrier  and  passenger,  from  which  flow  certain  duties 
imposed  by  law.  Hellams  v.  Tel.  Co.,  70  S.  C.  87,  49  S.  E.  12. 
In  an  action  ex  delicto  section  186a  allows  the  pleader  to  set 
forth  all  the  acts  of  negligence,  or  other  wrongs,  causing  or  con- 
tributing to  the  injury  for  which  suit  is  brought,  and  denies  the 
right  of  defendant  to  require  an  election.  Roundtree  v.  Railroad, 
73  S.  C.  271,  53  S.  E.  424.  The  link  which  prevents  serverance 
under  the  statute  as  a  matter  of  pleading  is  the  fact  that  the 
various  acts  are  set  forth  as  causing  the  injury  sought  to  be 
remedied.  Xor  does  the  fact  that  some  of  the  acts  alleged  oc- 
curred  in  North  Carolina  affect  the  question.  An  action  may  be 
maintained  in  this  state  for  an  injury  occurring  in  another  state. 
Crosby  v.  Seaboard  Air  Line  Railway,  61  S.  E.  1064,  manuscript 
decision  recently  filed.  -  ■ 

2.  We  cannot  sustain  defendant's  contention,  made  in  motion 
for  nonsuit  and  in  request  to  charge,  that  this  action  is  to  be 
governed  by  the  law  of  North  Carolina  as  to  occurrences  in  North 
Carolina,  and  that  under  the  law  of  North  Carolina  punitive  dam- 
ages cannot  be  recovered  against  a  corporation  unless  it  is  shown 
that  the  corporation  has  authorized  or  ratified  the  acts  of  its 
^'ants,  or  been  negligent  in  their  employment.  There  was  no 
evidence  before  the  court  as  to  the  law  of  North  Carolina.  The 
nile  of  law  in  this  state  is  that,  in  the  absence  of  evidence  as  to 
the  law  of  a  sister  state  where  the  injury  occurred,  the  action 
is  governed  by  the  common  law  of  the  forum.  Crosby  v.  Sea- 
hoard,  etc.,  Ry.,  supra.  The  law  in  this  state  warrants  the  find- 
ing of  punitive  damages  against  a  master  for  the  willful  acts  of 
his  servants,  done  within  the  apparent  scope  of  their  agency, 
without  proof  that  the  master  directed  or  ratified  such  conduct. 
Quinn  V.  Ry.,  29  S.  C.  386,  7  St  E.  614,  1  L.  R.  A.  682 ;  Rucker 
V.  Smoke,  37  S.  C.  380,  16  S.  E.  40,  34  Am.  St.  Rep.  758 ; 
Schumpert  v.  Ry.,  65  S.  C.  338,  43  S.  E.  819,  95  Am.  St.  Rep. 
802. 

3.  There  was  no  error  in  refusing  to  grant  a  nonsuit  as  to  the 
cause  of  action  based  upon  negligence,  nor  in  refusing  to  direct 
a  verdict  for  defendant,  because  it  cannot  be  said  that  there  was 
no  evidence  whatever  of  negligence  resulting  in  some  actual  dam- 
ages to  plaintiff.  There  was  testimony  that,  when  on  April  17, 
^W,  plaintiff's  agent  bought  her  ticket  from  Columbia  to  Ports- 
niouth,  the  defendant's  agent  at  Columbia  represented  that  the 
^rain  would  arrive  at  Portsmouth  at  8  o'clock  next-  morning,  and 
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that  at  Hamlet,  X.  C,  the  Portsmouth  Pullman  would   be  at- 
tached, and  that  she  would  not  have  to  change  trains,  but  would 
simply  have  to  pass  from  one  car  to  the  next  without  getting 
off  the  train.    Plaintiff  was  anxious  to  make  prompt  connections, 
as  she  was  on  her  way  to  tJie  bedside  of  her  daughter,  who  was 
critically  ill  at  Xorfolk,  \'a.     The  train  left  Columbia   about  7 
o'clock  p.  m.,  April  17th,  some  minutes  late,  and  arrived  at  Ham- 
let about  11  o'clock,  too  late  to  make  connection  there  for  Ports- 
mouth.    After  leaving  the  train  at  Hamlet,  and  discovering  the 
failure  to  make  connection,  she.  with  the  knowledge  of  the  con- 
ductor, returned  to  the  car  she  had  left,  with  the  view-  to  go  on 
to  Xorlina,  and  there  connect  with  the  train  for  Portsmouth.     On 
this  train,  after  leaving  Hamlet,  she  contracted  for  a  berth  on 
the  Pullman  car,  with  a  right  of  transfer  to  Portsmouth  train  at 
Xorlina,  paying  therefor  $2.50  to  the  Pullman  conductor.     About 
1  o'clock,  as  she  supposed,  she  requested  that  hei:  berth  be  made 
up,  and  was  told  by  the  porter  that  she  might  have  it  made  up 
for  two  hours,  and  she  thereupon  declined  to  have  it  made  up, 
sitting  up  all  night.     The  belated  train  reached  Xorlina  about  6 
o'clock  on  morning  18th,  where  she  disembarked.     Xot  wishing 
to  stay  in  the  waiting  room  in  the  depot,  where  there  were  a 
number  of  men,  on  her  application  to  the  depot  agent  an  escort 
was  provided  for  her  to  the  hotel  nearby,  where  she  remained 
until  2  o'clock  p.  m.  when  she  took  train  for  Portsmouth,  reach- 
ing that  place  about  8  o'clock  p.  m.    There  was  testimony  that, 
if  the  conductor  had  given  her  the  information,  she  could  have 
made  immediate  connection  at  Xorlina   with    a   train    to    Ports- 
mouth, as  such  a  train  left  shortly  after  the  arrival  of  her  train 
at  Xorlina.    The  delay  resulted  in  some  loss  of  time,  some  bodily 
fatigue,  some  extra  expense,  for  which  plaintiff  should  receive 
compensation  if  the  delay  was  the  result  of  defendant's  negli- 
gence.    Assuming  that  mere  representations  as  to  schedules  and 
connections  are  considered  as  guaranties,  still  it  is  ordinarily  the 
duty  of  the  carrier  to  run  its  trains  on  schedule  time,  and  make 
the  usual  and  advertised  connections,  and  it  is  liable^  for  any  in- 
jury directly  resulting  from  any  negligent  failure  to  make  such 
schedule  and  connections.    The  plaintiff  also  testified  as  follows: 
"Q.  Did  you  get  any  sleep  to  speak  of  that  night  at  all  ?    A.  Xo, 
sir.     Q.  The  night  you  traveled?     A.   Xo;   I  could  not  sleep. 
Q.  How  did  it  affect  you ;  w^ere  you  very  nervous  ?    A.  Yes,  and 
traveling  alone.     I  am  rather  of  a  nervous  temperament,  and  it 
worried  me  a  great  deal.     Q.  Were  you  worrying  about  youf 
daughter  during  this  time?    A.  I  certainly  was.    Q.  Did  you  hear 
anything  of  her  during  your  trip?     A.  Xo,  sir:  I  could  not  hear 
a  word.    Q.  What  effect  did  it  have  on  you  after  you  had  finally 
arrived  at  your  destination?    A.  I  was  broken  down,  and  I  had 
to  go  right  in   to  nursing  my   daughter.     Q.  W'hat  was  your 
nervous  condition?     A.  Broken  down,  and  broken  up  about  it." 
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There  can  be  no  recovery  in  this  action  for  mere  mental  suflFer- 
ing,  disconnected  from  bodily  injury,  resulting  from  defendant's 
negligence.  Taylor  v,  Atlantic  Coast  Line,  78  S.  C.  559,  59 
S.  E.  641.  But  if  there  was  a  nervous  breakdown  as  a  direct 
result  of  defendant's  negligence,  for  such  bodily  suffering  there 
should  be  compensation.  On  reaching  a  just  conclusion  on  this 
line  a  jury  should  be  very  cautious  not  to  hold  defendant  liable 
for  any  bodily  suffering  or  nervous  breakdown  not  directly  due 
lo  its  negligence.  The  plaintiff  was  an  elderly  lady,  about  63 
years  old,  of  a  nervous  temperament,  unaccustomed  to  travel, 
was  alone,  and  was  naturally  very  anxious  about  her  ill  daughter, 
and  possibly  would  have  spent  a  sleepless  night  and  have  been 
greatly  fatigued  and  worn  out  on  reaching  her  destination,  even 
had  she  made  the  connection,  at  Hamlet  precisely  as  she  supposed 
she  would  do.  The  defendant,  of  course,  would  not  be  liable 
for  any  nervous  breakdown  involving  bodily  suffering  or  injury 
Hue  to  these  causes,  but  would  be  liable  only  for  what  could  be 
fairly  attributed  to  its  negligence.  When  it  is  shown  that  the 
carrier  has  failed  .to  make"  its  schedule  and  connections,  and  this 
results  in  injury  to  the  passenger,  a  presumption  of  negligence 
arises,  and  the  burden  is  cast  upon  the  carrier  to  show  that  such 
failure  was  not  due  to  its  negligence.  Miller  i*.'  Southern  Ry.,  69 
S.  C.  135,  48  S.  E.  99.  The  defendant  did  offer  explanation  by 
testimony,  to  the  effect  that  the  delay  was  due  to  being  28  minutes 
late  from  Columbia,  to  loss  of  20  minutes  on  account  of  Jumping 
Gully  trestle  being  on  fire,  to  delay  9  minutes  at  Camden,  loading 
ba^age,  to  21  minutes  lost  between  Columbia  and  Hamlet,  due 
to  bad  coal,  and  to  other  causes  of  delay  beyond  Hamlet,  but  as 
it  cannot  be  s^id  that  such  explanation  conclusively  negatived  neg- 
ligence affecting  the  schedule  and  connections,  it  was  properly 
submitted  to  the  jury  for  determination.  Moreover,  there  was 
testimony  from  which  it  might  be  inferred  that  defendant's  con- 
ductor was  negligent  in  not  informing  plaintiff  of  the  chance  of 
connecting  at  Norlina  with  an  earlier  train,  which  the  agent  at 
Xorlina  informed  her  she  might  have  taken. 

4.  We  are  of  the  opinion,  however,  that  there  was  no  evidence 
whatever  tending  to  show  any  willful  or  wanton  breach  of  duty 
by  defendant,  and  that  it  was  reversible  error  not  to  grant  de- 
fendant's motion  for  nonsuit,  as  to  the  cause  of  action  based  on 
willfulness,  and  in  refusing  to  instruct  the  jury  not  to  award 
punitive  damages  as  requested.  We  deem  it  necessary  to  notice 
only  the  two  main  circumstances  relied  on  to  show  a  willful 
breach  of  dutv.  The  first  appears  in  the  following  testimony 
by  plaintiff:  Q.  On  the  way  from  Columbia  to  Hamlet,  state 
whether  you  were  annoyed  by  the  officials  of  that  car  ?  A.  Yes, 
sir;  I  changed  my  seat  two  or  three  different  times.  The  porter 
^ould  come  and  tell  me,  would  take  up  my  satchel,  and  would 
say  I  must  get  up.     I  said,  *Why?'    I  said,  1  have  changed  my 
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seat.'     He  said  it  was  the  conductor's  orders.     I  got  up  and 
changed,  and  that  same  thing  was  done  again.     I  had  three  dif- 
ferent seats  after  I  got  on  the  Pullman.     Q.  Did  you  protest 
against  being  moved  ?     A.  Yes,  sir.     He  said  it  was  'the  con- 
ductor's orders.    Q.  Did  he  allow  you  any  option?    A.  No,  Sir. 
Q.  How  was  his  manner  in  speaking  to  you  ?    A.  I  would  not  say 
he  was  very  polite.    He  said,  in  a  rough  sort  of  way,  it  was  the 
conductor's  orders."     It  is  not  disputed  that  the  porter,  during 
her  journey  from  Columbia  to  Hamlet,  had  furnished  her  with 
pillows,  and  pulled  out  her  seat  to  make  her  comfortable,  as  she 
did  not  wish,  and  had  not  procured,  a  berth.    She,  however,  only 
had  the  right  to  occupy  a  seat,  and  whenever  it  was  necessary 
to  make  up  berth  for  some  other  occupant  of  the  section,  there 
was  nothing  in  reason  to  do  but  to  request  her  to  move  to  an- 
other seat,  and  she  was  in  each  instance  given  a  comfortable  seat. 
The  only  other  alternatives  left  to  the  porter  was  either  to  deny 
the  right  of  the  occupant  to  his  berth  or  pull  down  the  berth  over 
the  plaintiff.     In  her  inexperience  as  a  traveler,  and  in  her  dis- 
tressed condition  of  mind,  plaintiff  may  have  supposed  that  she 
had  been  unnecessarily  and  impolitely  moved,  but  to  impose  puni- 
tive damages  upon  defendant  upon  the  undisputed  facts  would 
be  a  travesty  of  justice.    The  other  circumstance  is  found  in  the 
testimony  of  plaintiff  that,  on  arrival  of  the  train  at  Hamlet,  the 
porter  picked  up  her  satchel  and  umbrella,  and  said  to  plaintiff 
that  she  had  to  get  off  there;  that  she  protested,  declaring  that 
there  was  a  mistake:  that  she  had  been  told  that  she  would  not 
have  to  leave  the  coach  except  to  step  into  another  coach;  that 
the  porter  said  that  it  was  the  conductor's  orders,  and  carried  her 
things  off  in  spite  of  her  protest.    A  stranger,  seeing  her  distress, 
offered  assistance,  and  they  found  the  conductor,  and  explained 
that  she  wanted  to  get  on  to  Norfolk  as  quick  as  she  could,  and 
the  conductor  was  asked  what  the  lady  should  do.     Plaintiff  tes- 
tified that  the  conductor,  **in  a  rather  gruff  kind  of  way,"  said, 
"I  suppose  she  can  get  back  on  this  train,"  and  she  thereupon  got 
back  on  the  car  she  had  left.    This  is  the  foundation  for  the  claim 
that  plaintiff  was  unlawfully  ejected   from  the  train.     By  the 
plaintiff's  own  testimony  she  had  paid  for  a  seat  in  that  coach 
to  Hamlet  only,  and  she  knew  she  was  to  leave  that  coach  at 
Hamlet  for  the  Portsmouth  coach.     Her  protest  against  leaving 
the  coach  grew  out  of  her  belief  that  she  would  only  have  to 
step  from  that  coach  to  the  Portsmouth  coach.     But  the  Ports- 
mouth coach  was  gone,  because  her  train  was  belated  beyond  the 
ordinary  waiting  time.    Hamlet  was  her  natural  and  contemplated 
changing  place.     Hence  there  was  no  alternative  but  to  give  her 
information  that  she  was  to  get  off  there,  and  to  assist  her  by 
carrying  out  her  baggage.     As  the  coach  she  had  been  riding  in 
was  to  go  on  north  by  way  of  Norlina,  her  return  to  it,  after 
conference  with  the  conductor  was  mer.ely  an  alternative  between 


Voi,  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S         67 

Taber  v.  Seaboard  Air  Line  Ry 

Staying  over  at  Hamlet  until  the  next  Portsmouth  train  and  going 
on,  with  a  view  to  connect  with  Portsmouth  train  at  Norlina. 
We  are  unable  to  discover  in  this  matter  a  scintilla  of  evidence 
suggesting  an  unlawful  ejection  from  the  train,  or  any  willful 
disregard  of  plaintiff's  rights  as  a  passenger. 

5.  The   appeal  requires  reference  to  one  other  matter.     The 
plaintiflF  testified  that  between  Hamlet  and  Norlina,  late  at  night, 
she  supposed  about  1  o'clock,  she  asked  the  porter  to  make  up  her 
berth,  that  the  porter  told  her  she  might  have  it  made  up  for  two 
hours,  and  that  she  declined  to  have  it  made  up  for  so  short  a 
time.    The  train  actually  reached  Norlina  at  6  o'clock,  and  plain- 
tiff would  necessarily  have  been  aroused  from  the  berth  some 
time   before  arrival  at  Norlina,  so  she  could  disembark  there. 
Whether  the  porter  knew  when  the  belated  train  would  reach 
Norlina,  and  whether  either  the  porter  or  the  plaintiff  was  mis- 
taken as  to  the  lateness  of  the  hour  when  the  making  up  of  the 
berth  was  requested,  need  not  be  considered.     Conceding  that 
the  porter  was  negligent,  or  even  willfully  disregard ful  of  plain- 
tifTs  request  in  this  matter,  the  defendant  company  is  riot  liable, 
in  the  absence  of  evidence  connecting  it  with  the  special  contract 
of  the  Pullman  company.     The  delict,  if  any,  was  a  breach  of  • 
duty  by  the  Pullman  company,  since  it  appertained  peculiarly  to 
the  contract  of  that  company  to  furnish  berth  accommodations 
as  distinguished  from  the  defendant's  contract  of  safe  and  com- 
fortable transportation.     The  jury  were,  however,  correctly  in- 
structed as  to  the  law  governing  in  such  case,  and  it  may  be  that 
the  jury  disregarded  this  matter  in  estimating  the  liability  of  the 
defendant.    At  any  rate,  the  circumstances  afford  no  basis  for 
punitive  damages  against  defendant. 

As  a  question  of  punitive  damages  was  improperly  submitted 
to  the  jury,  and  as  we  have  no  means  of  accurately  determining 
that  the  verdict  excluded  such  damages,  there  must  be  a  new  trial. 
The  judgment  of  the  circuit  court  is  reversed. 
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(Supreme  Court  of  North  Carolina,  Oct.  14,  1908.) 

[62  S.  E.  Rep.  521.] 

Evidence  —  Documentary  Evidence  —  Live  Stock  Shipment  —  Con- 
ductor's Record — Carriers — Injury  to  Stock — Admissibility. "^ — In  an 
action  against  a  carrier  for  injury  to  a  live  stock  shipment,  the  rec- 
ord of  a  conductor  who  handled  the  shipment  between  intermediate 
points,  showing  that  there  was  no  exception  to  the  condition  of  the 
stock  at  the  time  of  its  handling,  was  properly  excluded,  where  the 
conductor  did  not  testify,  though,  if  he  had  testified,  the  record  would 
have  been  proper  to  corroborate  him. 

Carriers — Res  Ipsa  Loquitur.* — In  an  action  against  a  carrier,  proof 
of  injury  to  live  stock  while  in  its  possession  makes  out  a  prima  facie 
case  of  negligence  sufficient  to  carry  the  case  to  the  jury,  and,  after 
hearing  such  evidence  as  the  carrier  produces  to  prove  how  the  in- 
jury occurred,  it  is  for  the  jury  to  say  whether  or  not  it  occurred 
through  the  carrier's  negligence. 

Same.t — That  a  horse  died  from  natural  causes,  or  was  injured  as 
an  ordinary  incident  of  handling  a  car  of  stock,  rebuts  the  presumption 
of  negligence  of  the  carrier,  arising  from  the  fact  of  injury  while  in 
the  carrier's  possession;  the  same  rule  applying  to  stock  actually  de- 
livered to  the  consignee  in  a  damaged  condition. 

Appeal  from  Superior  Court,  Craven  County;  W.  R.  Allen, 
Judge. 

Action  by  J.  A.  Jones  against  the  Atlantic  Coast  Line  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Civil  action  to  recover  damages  alleged  to  have  been  sustained 
by  plaintiff  in  shipment  of  a  car  load  of  horses  and  mules.  These 
issues  were  submitted  to  the  jury:  '\l)  Was  the  mule  in  con- 
troversy delivered  to  the  defendant?  Ans.  No.  (2)  Was  the 
gray  horse  in  controversy  injured  while  in  possession  of  the  de- 
fendant? Ans.  Yes.  (3)  Were  the  23  animals  delivered  by  de- 
fendant to  plaintiff  injured  while  in.  possession  of  defendant? 
Ans.  Yes.  (4)  If  so,  was  said  injury  caused  by  the  negligence 
of  the  defendant?  Ans.  .Yes.  (5)  What  damage,  if  any,  is 
plaintiff  entitled  to  recover?  Ans.  $313.25.''  From  the  judg- 
ment rendered  the  defendant  appealed. 

Moore  &  Dunn,  for  appellant. 

R,  A.  Xtinn  and  \V,  D.  Mclver,  for  appellee. 

*See  extensive  note,  26  R.  R.  R.  298,  49  Am.  &  Eng.  R.  Cas.,  N.  S., 
298 

tSee  extensive  note,  23  R.  R.  R.  176,  46  Am.  &  Eng.  R.  Cas.,  N.  S., 
176. 
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Brown,  J.  The  evidence  tends  to  prove  that  there  was  deliv- 
ered to  defendant  a  car  load  of  horses  at  Augusta,  Ga.,  for  ship- 
ment to  plaintiff  at  New  Bern,  N.  C. ;  that  the  stock  were  in 
good  condition  when  delivered  to  defendant,  ejnd  that  when  the 
car  arrived  at  New  Bern  the  animals  were  in  a  very  bad  condi- 
tion, much  worse  than  stock  generally  are  at  the  end  of  a  long 
journey ;  that  one  horse  was  dead  in  the  car,  and  the  others  badly 
bruised  and  much  injured.    For  the  purpose  of  proving  the  con- 
dition of  the  stock  when  transferred  from  one  freight  conductor 
to  another  on  different  parts  of  its  system,  the  defendant  offered 
in  evidence  "the  original  record  of  Conductor  E.  D.   Skinner, 
handling  this  shipment  from  Florence  to  Wilmington,  showing 
that  there  was  no  exception  to  the  condition  of  the  stock  at  the 
time  of  its  handling."     This  was  excluded,  and  defendant  ex- 
cepted.   Wc  have  held  that  a  record  containing  entries  made  in 
the  usual  course  of  business  on  the  train  sheets  by  the  witness 
U  train  dispatcher)  from  reports  telegraphed  to  him  by  station 
agents  as  to  the  arrival  and  departure  of  trains  is  admissible  for 
the  purpose  of  showing  the  position  of  a  train  at  a  certain  time. 
Insurance  Co.  v.  Railroad,  138  N.  C.  42,  50  S.  E.  452,  107  Am. 
St.  Rep.  517.     The  evidence  offered  by  defendant  is  far  from 
coming  within  the  principle  of  that  decision.     The  record  was 
made  in  that  case  by  *the  witness  himself,  who  was  under  oath 
and  subject  to  cross-examination,  and  th^  witness  identified  it 
as  the  record  made  by  him,  showing  the  movement  of  trains. 
The  report  of  the  case  shows  that  "the  record  was  offered  by 
defendant  in  corroboration  of  witness  Hunt,  and  the  court  ad- 
mitted it  for  that  purpose,  so  instructing  the  jury."     Page  45 
of  138  N.  C,  page  452  of  50  S.  E.  (107  Am.  St  Rep.  517). 

Waiving  the  cotlfusion  in  the  record  as  to  the  identification  by 
proof  of  this  "original  record,"  it  is  certain  that  the  defendant 
did  not  offer  Conductor  Skinner  to  prove  the  condition  of  the 
animals  on  his  run,  and  then  offer  his  train  record  of  that  run 
for  the  purpose  of  corroborating  his  evidence;  It  has  been  held 
by  the  Supreme  Court  of  Massachusetts  that  train  dispatchers' 
records,  properly  identified,  are  competent  evidence  to  show  the 
location  of  a  train  at  a  given  time;  but  an  examination  of  the 
case  shows  that  "entries  from  the  train  sheet,  with  the  testimony 
of  the  person  who  made  them,  were  admitted  to  show  that  out- 
ward trains  passed''  at  certain  hours.  Donovan  v.  Railroad,  158 
Mass.  450,  33  N.  E.  583.  These  decisions  rest  upon  the  idea  that 
as  telegiaphic  messages  are  read  by  sound,  as  well  as  auto- 
matkally  recorded  in  symbols,  such  entries  stand  upon  the  same 
footing  as  if  made  from  oral  statements,  uttered  at  the  sending 
station  and  audible  in  the  dispatcher's  office.  These  cases,  for 
that  reason,  are  to  be  distin^ished  from  those  holding  that 
entries  by  a  servant  on  his  master's  books  for  goods  sold  are 
incompetent,  unless  the  servant  is  called  to  support  the  charges 
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and  prove  the  delivery.     Miller  v.  Shay,  145  Mass.  162,  13  N. 
E.  468,  1  Am.  St.  Rep.  449. 

There  is  nothing  in  the  record  of  a  train  run,  or  the  log  book 
of  a  ship,  which  takes  the  case  from  the  general  rule  that  the  en- 
tries must  be  identified,  and,  when  so  identified,  they  are  com- 
petent evidence  in  support  of  the  person  who  made  them.  As  the 
appellant  failed  to  send  up  the  "train  record,"  we  are  unable  to 
gather  exactly  what  it  was  expected  to  prove  by  it.  As  we  under- 
•stand  it,  the  record  was  silent  as  to  the  condition  of  the  stock  on 
Conductor  Skinner's  run.  Had  he  been  examined  as  a  witness, 
his  record  of  the  run  would  have  been  competent  to  corroborate 
and  fortify  his  evidence.  As  he  was  not  examined,  the  court 
properly  excluded  it. 

There  are  a  number  of  exceptions  to  the  charge,  which  need 
not  be  considered  seriatim.  His  honor  properly  instructed  the 
jury  that,  if  the  stock  was  injured  while  in  the  possession  of  the 
defendant,  this  fact  alone  is  evidence  of  negligence,  and  the  de- 
fendant is  called  upon  to  rebut  it.  Proof  of  injury  makes  out  a 
prima  facie  case  of  negligence  sufficient  to  carry  the  case  to  the 
jury,  and,  after  hearing  such  evidence  as  the  defendant  offered  to 
prove  how  the  injury  occurred,  it  is  for  the  jury  to  say  whether  it 
was  due  to  defendant's  negligence,  or  to  other  causes  for  which 
defendant  is  not  responsible.  Meredith  v.  Railroad,  137  N.  C. 
478,  50  S.  E.  1,  and  cases  cited.  The  rule  is  based  uj[)on  the  in- 
ability of  the  shipper  to  produce  any  other  evidence  of  negligence 
while  his  property  is  in  transit  in  the  carrier's  possession.  1 
Elliott  on  Evidence,  141. 

In  view  of  the  possibility  of  injury  to  live  stock  from  causes 
not  to  be  attributed  to  the  carrier's  neglect,  his  honor  instructed 
the  jury :  "If  the  horse  in  controversy  died  frbm  natural  causes, 
or  was  injured  as  an  ordinary  incident  of  handling  a  car  of  stock, 
then  this  would  rebut  the  presumption  of  negligence  on  the  part 
of  the  defendant  company.  This  same  rule  would  apply  as  to 
stock  actually  delivered  to  the  plaintiff,  if  you  find  that  it  was 
delivered  in  a  damaged  condition."  We  think,  taking  the  charge 
of  the  learned  judge  as  a  whole,  he  put  the  case  to  the  jury  fairly 
and  fully,  and  that  no  error  was  committed  which  necessitates 
another  trial. 
No  error. 
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(Supreme  Court  of  Kansas,  July  3, .  1908.    Rehearing  Denied  Oct.  2, 

1908.) 

[97  Pac.  Rep.  465.] 

Canien— Carriage  of  Gooda — Injury — Proximate  Cause.* — As  be- 
tween the  unjustifiable  and  negligent  failure  to  deliver  goods  from  a 
freight  depot  upon  demand  at  a  time  when  there  was  no  reasonable 
ground  to  apprehend  damage  by  flood,  and  an  unprecedented  flood, 
which  a  day  later  submerged  the  depot  and  the  goods,  to  the  damage 
of  the  latter,  the  flood,  the  act  of  God,  and  not  the  negligent  omission 
to  deliver,  is  the  proximate  cause  of  the  damage. 

(Syllabus  by  the  Court.) 

Error  from  District  G)urt,  Shawnee  County;  A.  W.  Dana, 
Judge. 

Action  by  W.  B.  Henry  against  the  Atchison,  Topeka  &  Sante 
Fe  Railway  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed,  and  remanded  for  a  new  trial. 

Wm.  R,  Stmth,  O.  /.  Wood,  and  A,  A,  Scott,  for  plaintiff  in 
error. 
Quinton  &  Quintow,  for  defendant  in  error. 

Smith,  J.  Action  by  Henry  to  recover  damages  for  injury 
to  household  goods  in  the  great  flood  of  1903  at  Kansas  City, 
Mo.  Judgment  was  for  the  plaintiff,  and  the  railway  company  ap- 
peals. 

The  petition  in  the  case  alleges  simply  that  Henry  delivered  the 

♦For  the  authorities  in  this  series  on  the  question  whether  the  car- 
rier is  liable  where  freight  is  injured  or  destroyed  while  its  transporta- 
tion  or   delivery   is   being   negligently   delayed    by    the    carrier,    see 
extensive  note,  23  R.  R.  R.  202.  46  Am.  &  Eng.  R.  Cas..  N.  S.,  202;  Al- 
abama Great  So.  Ry.  Co.  v.  Elliott  &  Son  (Ala.),  25  R.  R.  R.     656, 
48  Am.  &  Eng.  R.  Cas.,  N.  S.,  656  (carrier  was  liable  where  goods 
were  damaged  by  cyclone,  since  its  negligent  delay  at  place  of  ship- 
ment continued  to  be  an  active  cause  until  the  consignee  had  reasona- 
ble time  to  remove  the  freight);  Chicago,  etc.,   R.   Co.  v.  Chestnut 
Bros.  (Ky.).  24  R.  R.  R.  108,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  108  (where 
a  carrier  failed   to  deliver  promptly,  but  the  shipper's  agents  in  un- 
loading the  cargo  after  it  was  delivered  for  unloading  were  guilty  of 
deJay,  damagres  accruing  after  delivery  by  the  carrier  were  not  charge- 
able to  it,   although  such  damages,  occasioned  by  the  delay  of  the 
agents    would   not  have  accrued  but  for  the  carrier's  original  negli- 
gence)*; General  Fire  Ext.  Co.  v.  Carolina  &  N.  W.  Ry.  Co.  (N.  Car.), 
19  R.  R.  R.   336.  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  336  (carrier  was  not 
liable  ior  loss    of  goods  by  fire  where  it  was  not  negligent  with  re- 
spect to  the  fire,  in  absence  of  evidence  that  its  negligence  in  failing 
to  forward   g-oods  promptly  was  proximate  cause  of  loss);  Alabama 
Great  Southern   R.  Co.  v.  Quarles  &  Couturie  (Ala.),  19  R.  R.  R.  69, 
42  Am  &  Eng"-  R-  ^*^-»  N.  S.,  69  (carrier  was  guilty  of  negligence  in 
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goods  to  the  defendant  corporation  at  Topeka,  Kan.,  to  be  safely 
carried  and  conveyed  to  Kansas  City.  Mo.,  and  there  to  be  safely 
delivered  for  hire  to  the  plaintiff,  but  that  the  company  did  not 
safely  and  securely  carry,  nor  safely  deliver,  the  same  to  the 
plaintiff  at  Kansas  City,  but  that  on  account  of  the  conduct  of 
the  company  the  property  was  wholly  lost  to  the  plaintiff,  to  his 
damage  in  the  sum  of  $2,220.73.  In  its  answer  the  company  ad- 
mitted the  receipt  of  the  goods  on  the  27th  day  of  May,  1903,  and 
alleged  that  it  immediately  transported  the  same  to  Kansas  City, 
Mo.,  where  the  same  arrived  on  the  28th  day  of  May;  that  it 
immediately  notified  the  plaintiff  in  the  usual  and  customary  man- 
ner of  the  arrival  of  the  goods,  but  that  the  plaintiff  failed  and 
neglected  to  call  for  and  remove  the  goods  from  the  defendant's 
freight  house  at  Kansas  City,  Mo.,  until  after  the  31st  day  of 
May,  1903;  that  on  the  31st  day  of  May  there  was  an  unprece- 
dented flood,  whereby  the  tracks,  freight  house,  and  other  property 
of  the  defendant  were  submerged  and  flooded  with  water,  and 
the  property  of  the  plaintiff  in  the  possession  of  the  defendant  was 
damaged;  and  that  all  the  damage  done  to  the  property  of  the 
plaintiff  was  through  the  act  of  God,  and  was  in  no  manner  caused 
by  any  negligence  on  the  part  of  the  company,  its  officers,  agents, 
or  servants.    The  reply  was  a  general  denial. 

The  undisputed  facts,  other  than  shown  by  the  answers  copied 
below,  are  that  the  goods  arrived  at  Kansas  City,  Mo.,  on  the 
night  of  the  28th  of  May,  and  were  unloaded  into  the  company's 
freight  house  in  the  forenoon  of  the  next  day,  and  during  the 
afternoon  of  the  day  the  goods  were  unloaded  the  company  no- 
tified the  plaintiff  by  postal  cards,  one  addressed  to  his  residence 
and  one  to  his  office,  of  the  arrival  of  the  goods.  The  plaintiff 
received  these  notices  about  noon  of  the  30th  of  May,  and  almost 

failing  to  transport  cotton  within  reasonable  time,  and  was  therefore 
precluded  from  claiming  that  it  was  destroyed  by  an  act  of  God,  a 
cyclone);  Wabash  R.  Co.  v.  Sharpe  (Neb.),  20  R.  R.  R.  491,  43  Am.  & 
Eng.  R.  Cas.,  N.  S.,  491  (common  carrier  is  responsible  for  injury  to 
goods  where  they  were  exposed  to  injury  by  its  inexcusable  detention; 
and  the  carrier  cannot,  in  such  case,  plead  the  act  of  God  as  a  defense)  ; 
Gulf,  etc.,  Ry.  Co.  v.  Darby  (Tex.),  3  R.  R.  R.  1,  26  Am.  &  Eng.  R. 
Cas.,  N.  S.,  1  ClJ^bility  for  conversion  of  wheat  destroyed,  by  unusual 
storm  during  delay  in  carriage  and  delivery);  Bibb  Broom  Corn  Co. 
V.  Atchison,  etc.,  Ry.  Co.  (Minn.),  14  R.  R.  R.  407,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  407  (proximate  cause  where  delayed  freight  is  damaged 
by  act  of  God);  Herring  v.  Chesapeake  &  W.  R.  Co.  (Va.),  9  R.  R.  R. 
262,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  262  (proximate  cause  where  delay 
from  storm  after  negligent  delay) ;  Nelson  v.  Great  Northern  Ry.  Co. 
(Mont.),  9  R.  R.  R.  311,  32  Am.*  &  Eng.  R.  Cas.,  N.  S.,  311  (sufficiency 
of  complaint  in  action  for  injury  to  freight  from  exposure  to  storm 
after  negligent  delay  in  shipping);  note  5  Am.  &  Eng.  R.  Cas..  N.  S., 
79;  Wald  v.  Pittsburg,  etc.,  R.  Co.  (IH.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  70 
(baggage  injured  by  act  of  God,  liability  of  carrier  on  account  of  its 
previous  negligence);  Yazoo  &  M.  V.  R.  Co.  v.  Millsaps  (Miss.),  17 
Am.  &  Eng.  R.  Cas.,  N.  S.,  269  (negligent  delay  of  carrier  was  not 
the  proximate  cause  of  injury  to  goods  damaged  by  fire). 
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immediately  secured  a  dray,  and  went  to  the  defendant's  freight 
office,  and  called  for  the  delivery  of  his  goods.  An  employee  of 
the  company  at  its  freight  depot  informed  the  plaintiff  that  it 
was  a  holiday,  and  they  could  not  deliver  the  goods  that  day,  and 
tiiat  the  cashier  was  not  at  the  office.  On  the  following  day.  May 
31st,  there  was  an  overflow  of  the  Kaw  river,  and  the  water  rose 
rapidly  in  and  around  the  defendant's  freight  depot,  and  the 
gcKxls  coukl  not  be  delivered  for  about  seven  days  thereafter.  The 
defendant  received  the  goods  under  protest  on  the  9th  day  of  June 
following,  or  at  least  notified  the  officers  of  the  company  that  he 
did  not  waive  his  claim  for  damages  in  taking  the  goods. 

The  following  questions  and  answers  were  the  findings  of  the 
jur}'on  questions  of  fact  in  dispute:  "Q.  Was  May  30,  1903,  a 
legal  holiday  under  the  statutes  of  Missouri  ?  A.  Yes.  Q.  Was 
the  local  freight  office  of  the  defendant  at  Kansas  City  closed 
for  business  with  the  public  at  noon  of  May  30,  1903,  for  the 
balance  of  the  day?  A.  No.  Q.  Did  Cashier  Storey  work  at 
his  office  at  the  local  freight  depot  of  the  defendant  during  the 
entire  day  of  May  30,  1903,  excepting  during  lunch  time?  A. 
Yes.  Q.  Was  the  assistant  cashier,  Morrison,  at  his  office  at  the 
local  freight  depot  of  the  defendant  at  Kansas  City,  Mo.,  on  May 
30, 1903,  up  to  about  1  o'clock  in  the  afternoon  of  that  day?  A. 
Yes.  Q.  Was  Delivery  Clerk  Jewell  at  the  freight  house  of  the 
defendant  at  Kansas  City,  Mo.,  up  to  about  noon  of  May  30, 
1903?  A.  Yes.  Q.  Was  his  assistant,  Jackson,  at  the  freight 
house  of  the  defendant  at  Kansas  City,  Mo.,  during  the  whole  day 
of  May  30,  1903  ?  A.  Yes.  Q.  Was  there  a  flood  at  Kansas 
Cit)',  Mo.,  covering  the  bottoms  between  the  bluffs  on  either  side 
of  the  Kaw  or  Kansas  river,  on  May  31,  1903,  and  for  several 
days  thereafter?  A.  Yes.  Q.  If  you  answer  the  last  above  ques- 
tion in  the  affirmative,  please  state  if  the  flood  was  occasioned  by 
the  Kaw  or  Kansas  river  overflowing  its  banks  and  spreading 
over  the  entire  bottoms  between  said  bluffs.  A.  Yes.  Q.  On 
May  31,  1903,  and  for  several  days  thereafter,  was  that  portion 
of  the  bottoms  upon  which  the  local  freight  depot  of  the  defend- 
ant was  located  submerged  with  water  by  reason  of  such  flooH? 
A.  Yes.  Q.  If  you  answer  the  last  above  question  in  the  affirma- 
tive, please  state  the  depth  of  the  water  at  or  near  the  location  of 
the  local  freight  depot  of  the  defendant  at  Kansas  City,  Mo. 
A.  About  10  feet.  Q.  How  deep  was  the  water  during  said 
flood  in  the  local  freight  depot  of  the  defendant  at  Kansas  City, 
Mo.?  A.  Evidence  was  it  was  6  feet  8  inches.  Q.  Was  the 
shipment  in  question  in  the  freight  house  of  the  defendant  at  Kan- 
sas City,  Mo.,  during  the  flood  above  referred  to?  A.  Yes.  Q. 
If  you  answer  the  last  above  question  in  the  affirmative,  please 
^ate  for  how  many  days  thes  hipment  in  question  was  submerged 
in  water.  A.  About  7  days.  Q.  Was  the  flood  of  May  31, 
^903,  and  for  several  days  thereafter,  an  extraordinary  and  un- 
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precedented  flood?  A.  Yes.  Q.  During  May  31,  1903,  did  the 
water  raise  rapidly  in  the  vicinity  of  the  freight  depot  of  the 
defendant  at  Kansas  City,  Mo.?  A.  Yes.  Q.  Was  the  flood 
of  May  31,  1903,  and  for  several  days  thereafter,  at  Kansas  City, 
Mo.,  greater  than  any  flood  which  had  occurred  within  the  past 
50  years?  A.  Evidence  showed  it  was.  Q.  After  it  was  dis- 
covered that  the  water  was  overflowing  the  bottoms  and  rising 
around  the  freight  house  of  the  defendant  at  Kansas  City,  Mo., 
was  it  practicable  or  possible  to  remove  the  accumulated  freight 
from  the  freight  depot  of  the  defendant  at  Kansas  City,  Mo.  ? 
A.  No.  Q.  Was  the  damage  to  the  shipment  of  the  plaintiff  in 
question  cauised  by  the  flood  in  question  ?  A.  No.  It  was  caused 
by  the  defendant's  refusal  to  deliver  goods  in  question  to  plaintiff 
when  he  demanded  them.  Q.  Did  the  flood  in  question  extend 
from  bluff  to  bluff  in  the  Kaw  or  Kansas  river  bottoms  in  Kansas 
City,  Kan.,  and  Kansas  City,  Mo.,  on  May  31,  1903,  and  for 
several  days  thereafter?    A.   Yes." 

We  regard  it  as  immaterial  whether  May  30,  1903,  was  a  legal 
holiday  in  the  state  of  Missouri,  as  no  such  issue  was  presented 
by  the  pleadings,  and  the  jury  found  as  a  question  of  fact  that 
the  defendant's  freight  office  was  open  for  business  on  the  after- 
noon of  that  day.  There  is  no  evidence,  however,  that  the  defend- 
ant on  that  day  or  at  any  time  denied  the  plaintiff's  right  to 
the  goods,  but  diat  the  clerk  to  whom  the  application  therefor 
was  made  simply  postponed  the  time  of  delivery.  The  petition 
does  not  set  forth  a  cause  of  action  for  conversion,  and,  if  it 
did,  the  evidence  would  not  support  such  a  claim.  Hutchinson 
on  Carriers,  §  3072 ;  28  Am.  &  Eng.  Encyc.  of  Law,  708,  709. 

The  principal  question  in  the  case,  then,  is  whether  the  defend- 
ant, having  negligently  and  without  proper  cause  failed  to  deliver 
the  goods  when  demanded,  is  responsible  for  the  damage  which 
resulted  to  the  goods;  in  other  words,  what  was  the  proximate 
cause  of  the  loss?  In  failing  to  deliver  his  goods  to  the  plaintiff 
when  demanded,  the  company  was  guilty  of  negligence,  and  the 
well-recognize  I  rule  is  that  for  the  negligent  failure  of  a  party  to 
perform  a  duty  imposed  by  his  contract  he  is  liable  in  damages 
to  the  other  party  for  such  loss  as  at  the  time  of  the  omission 
would  probably,  or  should  reasonably,  be  expected  to  flow  there- 
from, and  no  other.  If  one  owing  a  duty  neglect  to  perform  it, 
and  a  cause  which  could  not  have  been  reasonably  apprehended 
intervene,  and  loss  result,  the  latter  cause,  and  not  the  omission 
of  duty,  is  the  proximate  cause  of  the  loss.  If  the  plaintiff  tiad 
not  shipped  the  goods  from  Topeka,  the  loss  could  not  have  oc- 
curred, nor  if  the  company  had  delivered  the  goods  when  de- 
manded; but  nearer  than  these  causes,  proximately,  the  flood 
caused  the  damage.  Elaborate  quotations  and  an  exhaustive  dis- 
cussion of  this  subject  is  to  be  found  in  Rodgers  v.  Railway  Co., 

75  Kan.  222,  88  Pac.  885,  10  L.  R.  A.  (N.  S.)  658,  and  fully  sus- 
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tains  the  conclusion  above  stated.    There  was  no  evidence  that 
at  the  time-  the  company  refused  to  deliver  the  goods  the  flood 
of  the  following  day  should  have  been  apprehended  from  facts 
known  to  the   company,   or    from    facts   generally  known,   and 
which  the  company,  in  the  exercise  of  ordinary  prudence,  coil- 
sidenng  the  business  in  which  it  was  engaged,  should  have  known. 
The  company  complains  of  the   following  instruction    given 
by  the  court:    "The  court  instructs  the  jury  that  damage  is  said 
to  be  caused  by  an  act  of  God  when  it  results  immediately  from  a 
natural  cause  without  the  intervention  of  man,  and  could  not  have 
been  prevented  by  the  exercise  of  prudence,  diligence,  and  care 
by  the  party  charged  with  the  liability;  and  the  defendant  so 
diarged    with    the    liability,    if    he    invokes    the    act    of    God 
as  a  defense,  has  the  burden  of  proof  upon  him  to  show,  not  only 
that  the  act  of  God  was  the  cause,  but  that  it  was  the  entire  cause, 
of  the  damage,  because  it  is  only  when  the  act  of  God  is  the  entire 
cause  of  damage  or  loss,  and  said  damage  or  loss  could  not  have 
been  prevented  by  the  exercise  of  prudence,  diligence,  and  care 
by  defendant  that  the  said  defendant  can  avoid  liability."    The 
language  of  this  instruction  is  sustained  in  many  decisions  and 
text-b(»ks,  and  is  a  correct  statement  of  the  law,  when  the  negli- 
gence and  the  act  of  God  concur  in  point  of  time.     It  is,  how- 
ever, incorrect  and  misleading  in  this  case,  because  at  the  time 
the  company  negligently  omitted  to  deliver  the  goods  the  evi-: 
dence  fails  \o  show   that  it  had  any  reasonable  grounds  to  ap- 
prehend the  calamity  w^hich  overtook  defendant  and  the  plaintiff's 
goods.  The  \\iTy's  finding  that  the  negligence  of  the  company  and 
not  the  flood,  caused  the  damage,  naturally  flowed  from  this  er- 
roneous instruction. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 
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[62  S.  E.  Rep.  515.] 

Pleading — Admission  by  Demurrer. — For  the  purpose  of  a  hearing 
on  a  demurrer  to  a  complaint,  the  demurrer  admits  the  truth  of  the 
allegations  of  the  complaint. 

Carriers — Goods — ^When  Carrier  Becomes  Warehouseman.* — A 
carrier  of  goods  does  not  become  a  warehouseman,  so  as  to  be  relieved 
from  liability  as  insurer,  until  he  has  notified  the  consignee  of  the 
arrival  of  the  goods,  and  until  the  consignee  has  had  reasonable  time 
to  remove  them. 

Same — Notice — Sufficiency. — The  notice  of  arrival  of  goods,  which  a 
carrier  must  give  the  consignee  to  relieve  itself  from  liability  as  an 
insurer,  need  not  be  served  personally  on  the  consignee;  it  being  suf- 
ficient to  deposit  written  notice  in  the  postoffice  addressed  to  the  con- 
signee, as  expressly  provided  by  rule  1  of  the  Corporation  Commis- 
sion. 

Same.t-rWhat  constitutes  reasonable  time  in  which  a  consignee 
of  goods  must  remove  them,  as  affecting  the  carrier's  liability  for  their 
loss  after  their  arrival,  depends  upon  the  circumstances  of  each  par- 
ticular case;  it  being  a  question  of  law  for  the  court  when  the  facts 
are  undisputed,  and  one  for  the  jury  when  the  facts  are  disputed. 

Appeal  from  Superior  Court,  Vance  County ;  Cooke,  Judge. 

Action  by  J.  A.  Poythress  against  the  Durham  &  Southern  Rail- 
way Company.  From  a  judgment  overruling  a  demurrer  to  the 
complaint,  defendant  appeals.    Affirmed. 

Civil  action  to  recover  the  value  of  a  moving  picture  outfit 
alleged  to  have  been  destroyed  in  the  warehouse  of  the  defendant 

♦For  the  authorities  in  this  series  on  the  question,  when  does  the 
carriers  liability  on  account  of  freight  terminate  after  its  arrival  at 
destination,  see  last  foot-note  appended  to  Central  of  Georgia  Ry.  Co. 
V.  Merrill  &  Co.  (Ala.),  28  R.  R.  R.  786,  51  Am.  &  Eng.  R.  Cas.,  N.  S., 
786;  second  foot-note  appended  to  McGregor  v.  Oregon  R.  Co. 
(Ore.),  28  R.  R.  R.  374,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  374. 

tFor  the  authorities  in  this  series  on  the  question  whether  it  is  the 
duty  of  the  carrier  to  give  notice  of  the  arrival  of  freight  at  its  des- 
tination, see  foot-note  appended  to  Alabama  &  V.  R.  C)o.  v.  Pounder 
(Miss.),  9  R.  R.  R-'  268,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  268.  where  all 
those  preceding  it  are  collected;  last  foot-note  appended  to  Walters  v. 
Detroit  United  Ry.  Co.  (Mich.),  16  R.  R.  R.  658.  39  Am.  &  Eng.  R. 
Cas..  N.  S.,  658;  Normile  v.  Northern  Pac.  Ry.  Co.  (Wash.),  13  R.  R. 
R.  194,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  194. 

For  the  authorities  in  this  series  on  the  question,  what  does,  and 
does  not,  constitute  notice  to  the  consignee  of  the  arrival  of  freight 
at  its  destination,  see  third  foot-note  appended  to  Normile  v.  North- 
ern Pac.  Ry.  Co.  (Wash.),  13  R.  R.  R.  194,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  194,  where  all  those  preceding  it  are  collected  or  referred  to. 
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on  the  evening  of  June  6,  1907.  The  complaint  contains  two 
causes  of  action ;  one  charging  the  defendant  as  a  common  car- 
rier, and  a  second  count  charging  it  as  a  warehouseman.  The  de- 
fendant demurred  to  both  causes  of  action. 

F.  L  Fuller  and  T.  T.  Hicks,  for  appellant. 

--/.  C.  Zolicoffcr  and  /.  H.  Bridgers,  for  appellee. 

Buowy,  J.    The  facts  alleged  in  the  first  cause  of  action,  which, 
for  tht  purposes  of  the  hearing  only,  are  admitted  by  the  demur- 
rer to  be  true,  appear  to  be  substantially  as  follows :    On  the  6th 
oi  June,  1907,  the  plaintiff  delivered  to  the  defendant,  in  good 
condition,  at  its  station  in  Dunn,  two  boxes  containing  a  moving 
picture  outfit,  consigned  to  the  plaintiff  at  Duke,  N.  C,  a  station 
on  defendant's  road,  which  boxes  and  contents   the  defendant 
agreed  to  safely  transport  and  deliver  to  plaintiff  at  destination; 
that  they  arrived  at  Duke  on  the  same  day,  late  in  the  evening, 
too  late  for  plaintiflF  to  remove  the  same  on  that  day ;  that  soon 
after  the  arrival  of  the  boxes  at  Duke,  N.  C,  on  the  same  evening, 
June  6,  1907,  after  deposit  of  the  same  in  defendant's  warehouse, 
and  before  plaintiflF  had  been  notified  of  their  arrival,  or  had 
time  to  remove  the  same,  the  boxes  were  destroyed  by  fire; 

The  question  raised  by  the  demurrer  is  one  which  has  been 
much  debated  by  jurists,  and  about  which  they  are  not  agreed,  as 
10  when  the  liability  of  a  common  carrier  of  freight  ends  and  its 
liability  as  a  warehouseman  begins.    Some  courts  hold  that,  when 
the  transit  is  ended  and  the  goods  deposited  in  the  warehouse 
of  the  carrier,  the  liability  as  such  terminates,  and  the  more  modi- 
fied liability  of  warehouseman  begins.     The  leading  case  in  this 
countrj'  entertaining  that  view  is  from  the  Massachusetts  court 
(Norway  Plains  Co.  r.  B.  &  M.  R.  R.,  1  Gray,  263,  61  Am.  Dec. 
423),  where  the  subject  is  considered  at  length  by  Chief  Justice 
Shaw.    A  comprehensive  note,  citing  many  cases,  is  to  be  found 
to  the  case  of  Schmidt  7^  Blood  (N.  Y.)  24  Am.  Dec.  145,  citing 
authorities  taking  the  same  view.     Another  class  of  cases  hold 
that  placing  the  goods  in  the  warehouse  alone  does  not  discharge 
the  company  from  its  liability  as  a  common  carrier,  until  the  con- 
signee has  had  reasonable  time  after  their  arrival  to  inspect  and 
take  them  away,  in  the  ordinary  course  of  business.    The  leading 
case  holding  this  view  was  decided  in  a  very  elaborate  opinion, 
upon  almost  the  same  state  of  facts  as  the  Norway  Plains  Case, 
by  the  Supreme  Court  of  New  Hampshire.     Moses  7/.  B.  &  M. 
Ry.  Co.,  32  N.  H.  523,  64  Am.  Dec.  381.    Wood  v.  Crocker,  18 
Wis.  345,  86  Am.  Dec.  773,  Ayres  v.  Morris  &  Essex  R.  R.,  29 
N.  J.  Law,  393,  80  Am.  Dec.  215,  and  Blumenthal  v.  Brainerd, 
38  Vt.  413,  91  Am.  Dec.  350,  support  the  New  Hampshire  rule. 
And  still  there  is  another  class  of  cases  which  hold  that  the  li- 
ability of  the  company  as  carrier  continues  until  the  consignee 
has  been  notified  of  the  arrival  of  the  goods  and  has  had  a  reason- 
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able  time  in  the  ordinary  course  of  business  within  which  to  re- 
move them.  This  view  is  maintained  by  Judge  Cooley  in  a  most 
elaborate  and  able  opinion  in  McMillan  v.  Railroad,  16  Mich.  100, 
93  Am.  Dec.  208,  concurred  in  by  his  eminent  associate,  Judge 
Christiancy.  In  that  case  the  Michigan  court  was  equally  divided ; 
the  Chief  Justice  and  Mr.  Justice  Campbell  holding  that  notice 
was  not  necessary,  and  that  the  company  was  liable  only  as  a  ware- 
houseman when  the  goods  had  been  deposited  in  its  warehouse. 
In  1905  the  Supreme  Court  of  Michigan  unanimously  adopted  the 
views  of  Cooley  and  Christiancy  in  the  case  of  Walters  z\  Detroit 
Ry.,  139  Mich.  303,  102  N.  W.  745.  This  view  is  also  supported 
by  McDonald  v.  W.  R.  R.  Corp.,  34  N.  Y.  497,  where  the  Court 
of  Appeals  of  New  York  says:  *In  those  cases,  according  to 
the  weight  of  authority  in  this  state,  notice  to  the  owner  or  con- 
signee of  the  arrival  of  goods,  and  a  reasonable  time  and  oppor- 
tunity after  notice  to  remove  them,  would  come  in  lieu  of  personal 
delivery,  so  far  as  to  change  the  strict  liability  of  the  carrier  to 
that  of  a  warehouseman."  See  also,  2  Parsons  on  Cont.  (5th 
Ed.)  189;  Ang.  on  Carriers,  §  313;  Chitley  on  Carriers,  90;  Pin- 
ney  2\  Railroad,  19  Minn.  251  (Gil.  211);  Railroad  r.  Fuqua 
&  Horton,  84  Miss.  490,  36  South.  449;  Railroad  v.  Hatch,  52 
Ohio  St.  408,  39  N.  E.  1042.  In  the  states  of  Alabama,  California, 
Tennessee,  and  Texas  the  law  is  made  to  practically  conform  to 
this  latter  view  by  statute,  as  shown  by  adjudication  of  the  courts. 
Collins  V.  Railroad,  10.  Ala.  390,  16  South.  140;  Wilson  r.  Rail- 
road, 94  Cal.  166,  29  Pac.  861,  17  L.  R.  A.  685;  Railroad  v 
Naive,  112  Tenn.  239,  79  S.  W.  124,  64  L.  R.  A.  443 ;  Railroad  v 
Haynes,  72  Tex.  175,  10  S.  W.  398. 

Not  only  does  the  great  weight  of  authority  in  this  country 
sustain  the  view  of  Judge  Cooley,  but  such  is  the  English  and 
Canadian  law.  Mitchell  v.  Railway  Co.,  10  L.  R.  Q.  B.  256; 
Chafjman  7'.  Great  Western  R.  Co.,  5  Q.  B.  D.  278 ;  Richardson  v. 
Canadian  Pac.  Ry.  Co.,  10  Ont.  Rep.  369.  Mr.  Hutchinson,  re- 
ferring to  the  English  law  on  this  subject,  says:  *'No  trace  is 
there  to  be  found  of  the  distinction  which  has  been  made  in  this 
country  in  favor  of  railway  companies  as  common  carriers,  which 
converts  them  into  mere  warehousemen,  without  notice  to  the  con- 
signee. Notice,  it  is  there  held,  is  necessary  to  effect  this  change 
of  character  and  liability ;  and  after  such  notice,  if  the  consignee 
fails  to*  call  for  the  goods,  the  carrier  becomes,  as  to  them,  a  ware- 
houseman merely.  And  it  is  to  be  gathered  from  the  cases  that 
it  is  the  universal  course  of  business  there,  with  this  class  of 
carriers,  either  to  deliver  personally,  or  to  send  to  the  con- 
signees what  are  there  denominated  'advice  notes,'  informing 
them  of  the  arrival  of  the  goods,  and  that  until  this  is  done  the 
company  remains  subject  to  the  liability  of  a  common  carrier." 
2  Hutchinson  on  Carriers,  p.  792.  See,  also,  4  Elliott,  p.  146, 
where  the  cases  are  collected,  showing  that  most  of  the  courts 
of  this  country   follow  the  English  precedents. 
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The  rule  subjecting  common  carriers  to  this  strict  responsibility 
as  insurers  is  founded  on  broad  principles  of  public  policy  and 
convenience,  and,  as  said  by  Chancellor  Kent,  "it  was  introduced 
to  prevent  the  necessity  of  going  into  circumstances  impossible 
to  be  unraveled."     2  Kent,  Com.  602.    "It  is  a  politic  establish- 
ment/' says  Lord  Chief  Justice  Holt  in  his  celebrated  judgment  in 
Coggs  i\  Bernard,  2  Lord  Raymond,  918,  "contrived  by  the  policy 
of  the  law  for  the  safety  of  all  persons,  the  necessity  of  whose  af- 
fairs obliges  them  to  trust  to  these  sort  of  persons,  that  they  may 
be  safe  in  their  ways  of  dealings;  for  else  the  carrier  might  have 
opportunity  of  undoing  all  persons  who  had  any  dealings  with 
him,  by  combining  with  thieves,  etc.,  and  yet  doing  it  in  such  a 
clandestine  way  as  would  not  be  possible  to  be  discovered."    Of 
course,  the  danger  from  loss  by  collusion  is  not  near  so  great  in 
these  days  as  in  the  semibarbarous  times;  but  upon  this  point  it 
i>  well  said  by  the  Supreme  Court  of  New  Hampshire,  in  Moses  z'. 
li^jsion  &  Maine  R.  R.,  24  N.  H.  71,  55  Am.  Dec.  222,  and  again 
in  32  X.  H.  523,  64  Am.  Dec.  381 :    "The  immense  increase  of  the 
business,  the  great  value  of  the  commodities    novv    necessarily 
intrusteti  to  the  charge  of  the  common  carriers,  and  the  vast  dis- 
tances to  which  they  are  to  be  transported,  have  multiplied  the 
difficulties  of  the  owner  who  seeks  to  recover  for  the  loss  of 
his  goods,  and  have  greatly  added  to  the  opportunities  and  tempta- 
tions of  the  carrier  who  might  be  disposed  to  neglect  or  violate 
his  trust."    The  reasons  upon  which  the  rule  is  founded  continue 
to  apply  in  full  force  to  railway  companies  as  common  carriers, 
and  any  relaxation  of  it  must  be  attended  only  with  mischief. 
These  reasons,  founded  on  a  sound  public  policy,  recjuire  not 
only  that  the  carrier  shall  be  held  as  an  insurer  during  transit, 
but  until  he  has  notified  the  consignee  o*f  the  arrival  of  the  goods 
at  the  point  of  destination,  and  until  he  shall  have  a  reasonable 
time  to  effect  their  removal.    The  notice  need  not  be  served  per- 
sonally on  the  consignee.    It  is_sufficient  if  deposited  in  the  post 
office,  addressed   to  him,  as  is  provided  in  the  regulations  of 
the  Corporation  Commission,  which  provide:     "Notice  shall  be 
given  by  delivering  same  in  writing  in  person,  or  by  leaving  same 
at  consignee's  place  of  business  or  by  depositing  it  in  the  post 
office."    Rule  1.     After  service,  or  deposit  of  the  notice,  the  con- 
signee is  allowed   a  reasonable  time  within  which  to  take  his 
goods  away.    Jf  he  fails  to  do  so,  the  liability  of  the  company  as 
a  common  carrier  terminates,  and  its  less  stringent  liability  as  a 
warehouseman  begins. 

\\'hat  length  of  time  will  be  considered  reasonable  for  the  re- 
ttioval  of  the  goods  is  a  question  not  now  presented.  It  may,  how- 
ever, be  said  that  no  fixed  or  definite  rule  can  be  laid  down ;  but 
it  must  depend,  in  great  measure,  upon  the  circumstances  of  each 
^^-  When  the  facts  are  undisputed,  it  becomes  a  question  to 
^  determined  by  the  court,  as  one  of  law ;  but  where  they  are 
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disputed  and  unsettled  the  question  must  be  submitted  to  a  jury. 
Roth  V.  Railroad,  34  N.  Y.  548,  90  Am.  Dec.  736:  Lcmke  v. 
Railroad,  39  Wis.  449.  Hutchinson  on  Carriers,  p.  796,  and  cases 
cited  in  tiote.  We  do  not  think  that  this  question  was  presented, 
or  has  heretofore  been  determined  by  this  court,  in  the  case  of 
Alexander  v.  Railroad,  144  N.  C.  98,  56  S.  E.  697,  or  by  any 
other  case  that  has  been  called  to  our  attention,  or  that  we  have 
been  able  to  find. 

Our  decision  renders  it  unnecessary  that  Ave  consider  the  de- 
murrer to  the  second  cause  of  action.  Suffice  it  to  sav  that  we 
think  a  cause  of  action  is  defectively  stated  in  it,  and  may  be 
easily  remedied  by  amendment,  if  necessary.  The  defendant  will 
answer  over. 

The  nding  of  the  superior  court  is  affirmed. 


Frankun  Trust  Co.  v.  Philadelphia,  B.  &  W^  R.  Co. 

(Supreme  Court  of  Pennsylvania,  June  23,  1908.) 

[70  Atl.   Rep.  949.] 

Alteration  of  Instruments — Burden  of  Proof. — Where  plaintiff  sued 
a  carrier  to  recover  for  losses  sustained  by  lending  money  on  bills 
of  lading  which  did  not  represent  goods  delivered  to  the  carrier,  where 
palpable  alterations  appeared  on  the  face  of  the  bills  and  a  witness  for 
the  carrier  testified  that  the  forgeries  and  alterations  were  made  after 
the  bills  iiad  left  his  hands,  the  burden  is  on  plaintiff  to  explain  the 
same. 

Carriers — Bill  of  Lading — Conclusiveness.'*' — A  bill  of  lading,  in  so  far 
as  it  is  a  receipt,  is  not  conclusive,  but  is  open  to  explanation  between 
the  original  parties,  and,  where  marked  "not  negotiable,"  the  same  rule 
applies  to  third  parties. 

Same — Rights  of  Indorsee. — The  right  conferred  by  the  indorse- 
ment of  a  bill  of  lading  is  limited  to  that  which  might  have  been  exer- 
cised by  the  indorsee,  had  the  goods  themselves  been  transferred. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  the  Franklin  Trust  Company  against  the  Philadelphia, 
Baltimore  &  Washington  Railroad  Company  to  recover  damages 
for  loss  occasioned  by  taking  bills  of  lading  which  represented 
no  goods  delivered  to  the  carrier.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

*See  foot-note  appended  to  Swedish-American  Nat.  Bank  v.  Chi- 
cago, etc..  R.  Co.  (Minn.),  19  R.  R.  R.  783,  42  Am.  &  Eng.  R.  Cas., 
N.  S.,  783,  where  all  the  authorities  on  the  subject  in  this  series,  pre- 
ceding it,  are  collected;  last  foot-note  appended  to  Pittsburg,  etc.,  R- 
Co.  V.  American  Tobacco  Co.  (Ky.),  25  R.  R.  R.  586,  48  Am.  &  Eng. 
R.  Cas.,  N.  S.,  586. 
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The  trial  court  charged  in  part  as  follows: 

"The  plaintiff  claims  that  it  was  induced  to  believe  that  the 
accounts  were  true  and  existent,  and  that  the  buyers  had  .got 
the  goods,  by  the  certificates  of  the  defendant,  that  say,  the  de- 
fendant had  the  goods  for  shipment  to  those  respective  persons, 
and  was  going  to  ship  them,  or  had  shipped  them.  To  this  I  do 
not  understand  that  the  defendant  admits  that  it  issued  these  re- 
ceipts, but  it  gives  no  explanation,  of  why  the  goods  did  not 
reach  the  people,  except  to  say,  *We  never  got  the  goods/  Not 
lohave  got  the  goods  is  an  excellent  reason  for  not  shipping  them, 
but  it  is  not  an  excellent  reason  for  issuing  shipping  receipts; 
and  why  the  defendant  issued  those  receipts  does  not,  to  my  recol- 
lection, appear  in  the  evidence.  Nobody  testifies  why  they 
were  given.  Though  the  man  who  signed  them  was  on 
the  stand  in  this  courtroom,  he  does  not  explain  why  he 
gave  the  receipts.  It  is  true  another  man  signed  two  of  them; 
but  these  men,  after  all,  are  only  the  authorized  expression 
of  the  company's  power.  They  are  confessedly  the  agents  of  the 
company,  and  it  is  exactly  as  if  the  company  itself  signed  the  re- 
ceipts, and  they  do  not  tell  us  why  they  signed  the  receipts.  In 
the  absence  of  any  explanation,  we  have  here,  then,  the  case  of 
the  company  certifying  that  it  got  the  goods,  and  that  certificate 
being  used  by  the  person  who  gets  it  from  the  company  to  get 
money  from  the  plaintiff. 

"There  is,  however,  a  third  class  of  transactions,  and  those  are 
the  ones  to  which  I  alluded  in  the  beginning,  when  the  company 
gave  its  receipt,  and  there  was  no  alteration.  On  them  the  ques- 
tion of  fact  arises. 

"But  the  plaintiff  contends  that  all  these  other  things  were  taken 
out  of  his  case  before  he  laid  it  before  the  jury,  and  that  he  is 
now  dealing  with  you  only  on  the  case  of  the  certificates  that  were 
never  altered.  Respecting  such  certificates  (if  you  find  that  this 
plaintiff  has  such  certificates  before  you),  I  say  to  you  that  the 
defendant  is  liable  to  the  plaintiff  for  its  loss  by  reason  of  untrue 
certificates  of  shipments  having  been  issued  by  it,  because,  as  I 
pointed  out  before,  there  is  absolutely  no  explanation  or  qualifica- 
tion of  those  certificates  by  the  defendant.  To  say  that  it  got  no 
goods  would  be  a  splendid  reason  for  having  issued  no  receipt ; 
but,  having  issued  the  receipt,  to  say  that  it  got  no  goods  is  noth- 
ing. It  is  absolutely  without  reason  to  say  that.  Can  you  impute 
to  any  defendant,  standing  here,  a  total  absence  of  reason?  No; 
they  do  not  mean  to  stand  in  that  bald  position.  What  they  mean 
to  say  is  this:  *We  have  issued  this  receipt.  Somehow  we  never 
got  the  goods.  We  never  would  have  issued  it,  if  we  had  not  been 
^mewhat  fooled,  and  there  are  only  three  people  in  the  world 
that  could  have  fooled  us — Wamock,  his  clerk,  and  Binz.  War- 
lock and  his  clerk  we  trust.  Binz  must  have  done  something, 
^edo  not  know  wHat,  by  which  he  perpetrated  this  fraud/ 
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"What  we  have  here  is  their  receipt,  and  no  explanation  of  how 
it  came,  provided  you  do  not  find  that  these  were  originally  right- 
fully issued  papers  and  altered  by  Binz.  You,  therefore,  stand 
in  this  position.  If  these  papers  were  rightfully  issued,  issued 
by  the  company,  as  they  appear  to  be,  then  the  company  is  re- 
sponsible for  having  placed  in  the  hands  of  Binz  a  weapon  of  de- 
ceit with  which  to  cheat  any  ordinary  mortal,  and'that,  not  because 
the  paper  is  negotiable  in  any  legal  sense,  or  has  any  element  of 
negotiability,  but  because  it  is  against  common  right  to  issue  wea- 
pons of  offense  and  place  them  in  the  hands  of  people  with  which 
to  hurt  others. 

"Can  you  impute  to  any  defendant,  standing  here,  a  total  ab- 
sence of  reason?  No;  they  do  not  mean  to  stand  in  the  bald  posi- 
tion. What  they  mean  to  do  is  to  say  this :  *  We  have  issued  this 
receipt.  Somehow  we  never  got  the  goods.  We  never  would  have 
issued  it,  if  we  had  not  been  somehow  fooled,  and  there  are  only 
three  people  in  the  world  that  could  have  fooled  us — Warnock, 
his  clerk,  and  Binz.  Warnock  and  his  clerk  we  trust.  Binz  must 
have  done  something,  we  do  not  know  what,  by  which  he  perpe- 
trated this  fraud.'     What? 

"What  could  Binz  have  done?  How  could  Binz  perpetrate 
the  criminality  of  signing  Warnock's  name,  which  Warnock 
signed  himself?  That  is  what  we  do  not  know,  Warnock  and 
his  clerk  both  signed  the  names.  W'hat  could  Binz  have  done? 
He  could  have  done  something  if  Warnock  and  his  clerk  had 
signed  a  batch  of  these  things  and  handed  them  to  Binz  in  blank, 
so  he  could  fill  them  up.  But  we  cannot  say  that,  because  War- 
nock and  his  clerk  are  innocent.  He  might  have  done  something 
else.  Warnock  might  have  had  leisure  time'^one  evening,  and  sat 
down  and  signed  a  bunch  of  these  in  blank,  and  locked  them  up  in 
his  desk,  and  then  Binz  might  have  committed  a  burglary  and 
got  them,  and  used  them  afterwards ;  but  there  is  lio  such  evidence. 
If  that  had  happened  they  would  know.    Where  is  the  evidence?" 

Argued  before  Mitchei^l,  C.  J.,  and  Brown,  Mestrezat,  Pot- 
TKR,  and  El  kin,  J  J. 

£.  /.  Sellers,  for  appellant. 

Alex.  Simpson,  Jr.,  Alfred  Aarons,  and  Henry  N,  Wessel,  for 
appellee. 

PoTTKR,  J.  The  record  in  this  case  discloses  a  most  unusual 
state  of  affairs.  It  appears  that  the  factory  of  the  R.  E.  F.  Binz 
Carpet  Corporation  was  located  at  Glen  Riddle,  Pa.,  and  its  manu- 
factured product  was  shipped  on  the  railroad  of  the  defendant 
company  from  Glen  Riddle  station.  The  method  of  shipping  was 
as  follows :  When  goods  were  ready  for  delivery  to  the  railroad, 
to  be  transported,  the  consignor  made  out  a  shipping  order,  con- 
taining a  description  of  the  articles  to  be  shipped,  the  name  of 
the  consignee,  and  the  destination.    This  was  handed  to  the  agent 
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of  the  common  carrier  to  be  retained  by  him.  The  agent  of  the 
railroad  then  made  out  and  signed  and  gave  to  the  shipper  a  bill 
of  lading,  intended  to  be  forwarded  to  the  consignee,  and  sup- 
plied, also,  a  memorandum  copy  of  the  bill  of  lading,  which  was 
intended  to  be  retained  by  the  shipper.  As  a  matter  of  precaution, 
and  of  easy  identification,  the  railroad  company  had  the  ship- 
ping orders  printed  on  blue  paper,  the  bills  of  lading  upon  white 
paper,  and  the  memorandum  copies  of  the  bills  of  lading  upon 
pink  paper.  The  bills  of  lading  bore  the  words  "Not  Negotiable" 
plainly  printed  across  the  ends,  and  were  not  negotiable  instru- 
ments. It  appears,  further,  that  the  common  practice  is  for  the 
shipper  to  fill  up  the  shipping  order,  and  the  blanks  in  the  bill  of 
lading  and  its  copy  in  advance,  and  by  the  use  of  carbon  paper 
inserted  between  the  pages  the  three  papers  can  be  filled  out  at 
ore  and  the  same  writing ;  the  bill  of  lading  and  its  memorandum 
copy  requiring  the  signature  of  the  agent  of  the  common  carrier 
to  complete  them.  In  the  present  case  the  Binz  Carpet  Corpora- 
tion sold  its  goods  upon  a  credit  of  three  or  four  months'  time, 
and  in  the  course  of  its  business  it  arranged  with  the  plaintiff, 
the  Franklin  Trust  Company,  to  borrow  money  from  it,  by  as- 
signing to  it  the  accounts  of  its  customer  and  procuring  an  ad- 
\'ance  thereon.  In  arranging  for  the  lonas,  a  statement  of  the  ac- 
count would  be  made  out  upon  the  bill  head  of  the  corporation, 
and  an  assignment  of  the  account  would  be  placed  upon  the  sheet, 
with  a  notice  that  it  was  payable  to  the  Franklin  Trust  Company ; 
and  as  evidence  that  the  goods  which  were  the  subject  of  the  ac- 
count had  been  actually  shipped  to  the  customer  the  carpet  corpo- 
ration would,  according  to  the  testimony  of  the  president  of  the 
trust  company,  turn  over  to  the  trust  company  the  original  bill 
of  lading  and  the  memorandum  copies  thereof,  and  the  original 
bills  of  lading  were,  it  is  said,  generally  forwarded  to  the  con- 
signees with  a  notice  that  the  account  had  been  assigned  to  and  was 
payable  to  the  trust  company. 

The  plaintiff  states  that  between  October  17  and  December  23, 
1%5,  it  loaned  in  this  way  the  sum  of  $12,771.70  to  the  carpet 
corporation,  relying  upon  the  shipping  receipts  as  evidence  of  the 
shipment  by  the  carpet  corporation  of  the  goods  which  were  made 
the  basis  of  the  accounts.  The  shipping  receipts  were  nonnegoti- 
ablc,  and  the  trust  company  did  not  depend  upon  them  to  retain 
title  to  itself  to  the  goods ;  for  it  sent  the  receipts  at  once  to  the 
consignees,  and  relief  for  its  security  as  to  the  loan  upon  the  finan- 
cial standing  of  the  carpet  corporation  and  the  consignees  of  the 
goods  from  whom  payment  of  the  accounts  was  to  come.  No 
satisfactory  explanation  is  found  in  the  testimony  as  to  why  there 
should  have  been  such  long  delay,  from  October  until  January, 
fpon  the  part  of  the  trust  company  in  obtaining  acknowledg- 
ti^ttits  from  the  consignees  of  the  assignments  and  of  the  cor- 
rectness of  the  accounts  and  of  their  acquiescence  in  the  transfer. 
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It  will  be  seen  that  the  use  of  the  bills  of  lading  in  this  case  was 
very  different  from  that  of  the  ordinary  commercial  transactions, 
in  which  bills  of  lading  representing  shipments  of  goods  are  at- 
tached to  a  sight  draft,  which  must  be  accepted  or  paid  before  the 
b'lls  of  lading  are  turned  over  to  the  consignee,  and  where  neither 
title  to  nor  possession  of  the  goods  can  be  had  without  the  trans- 
fer of  the  bills  of  lading.     In  such  case  the  bill  of  lading  is  re- 
garded as  the  symbol  of  the  goods  or  property  and  as  the  real 
security  for  the  money  advanced,  and  the  credit  of  the  consignee 
docs  not  enter  into  the  transaction.     But  here  the  bills  of  lading 
were  only  regarded  by  the  tryst  company  as  evidence   that  the 
goods  had  been  received  for  transportation  by  the  common  car- 
rier, and  tlie  bills  of  lading  were  at  once  forwarded  to  and  sur- 
rendered to  the  consignee,  with  the  expectation  that  the  goods 
would  be  at  once  delivered  to  them  upon  arrival,  although  a  con- 
siderable term  of  credit  was  yet  to  elapse  before  payment  for  them 
was  to  be  made  by  the  consignee.     Some  time  in  the  month  of 
January,  1906,  the  plaintiff  discovered  that  no  goods,  for  which 
these  receipts  or  memorandum  copies  of  the  bills  of  lading  pur- 
ported to  have  been  given,  had  ever  been  delivered  to  the  defend- 
ant company  for  shipment,  and  that  the  papers  in  question  were 
fraudulent  and  represented  purely  fictitious  shipments.    The  car- 
pet corporation  was  found  to  be  insolvent,  and  R.  E.  F.   Binz, 
its  president  and  treasurer,  who  had  used  the  bills  of  lading  to 
aid  his  fraudulent  purpose  in  procuring  the  loans,  committed  sui- 
cide.    The  trust  company  then  brought  this  action  against  the 
railroad  company  to  recover  the  amount  of  its  loss,  occasioned  by 
the  loans  it  made  on  the  credit  of  the  accounts  supposed  to  have 
been  created  by  the  shipment  of  the  goods  set  forth  in  the  fraudu- 
lent bills  of  lading. 

At  the  trial  of  the  case  counsel  for  defendant  company  asked 
for  binding  instructions  in  its  favor  upon  the  ground,  among 
other  things,  that  the  receipts  upon  which  suit  was  brought  were 
forgeries  made  by  Binz,  the  treasurer  of  the  carpet  corporation. 
The  request  was  refused,  and  the  case  was  submitted  to  the  jury, 
who  found  a  verdict  for  the  full  amount  of  the  plaintiff's  claim, 
with  interest.  The  court  below  also  overruled  a  motion  for  judg- 
ment non  obstante  veredicto,  and  discharged  a  rule  for  a  new 
trial,  and  entered  judgment  upon  the  verdict.  The  defendant 
company  has  appealed,  and  in  its  third,  fourth,  and  fifth  assign- 
ments has  complained  of  error  in  certain  portions  of  the  charge 
of  the  trial  judge;  and  in  the  sixth  assignment  error  is  alleged 
in  the  refusal  to  enter  judgment  for  the  defendant  non  obstante 
veredicto. 

A  careful  examination  of  the  record,  and  of  the  testimony,  and 
of  the  exhibits  in  this  case,  has  satisfied  us  that  the  trial  judge  en- 
tirely failed  to  appreciate  the  significance  of  the  evidence.  He 
certainly  could  not  have  personally  examined  the  papers  offered 
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in  evidence  as  alleged  memorandum  copies  of  the  bills  of  lading, 
fT  he  would  not,  as  he  did  in  his  charge,  have  placed  the  burden 
upon  the  defendant  company  of  explaining  palpable  forgeries  and 
alterations  which  appear  upon  the  face  of  the  papers.     For  in- 
stance, he  says :     "The  plaintiff  claims  that  it  was  induced  to  be- 
lieve that  the  accounts  were  true  and  existent,  and  that  the  buyers 
had  got  the  goods,  by  the  certificates  of  the  defendant,  that  say 
the  defendant  had  the  goods  for  shipment  to  those  respective  par- 
ties and  was  going  to  ship  them  or  had  shipped  them.    To  this  I 
do  not  understand  that  the  defendant  makes  any  reply."     This 
jitatement  indicated  a  serious  misunderstanding  of  the  situation. 
The  agent  of  the  defendant  company  testified  that  all  shipments 
as  made  were  noted  in  his  manifest  book,  and  that  the  memoran- 
dum copies  of  the  bills  of  lading  which  were  shown  to  him  at 
the  trial  were  false,  in  so  far  as  they  differed  from  the  entries 
in  the  manifest  book.    He  also  testified  that  in  some  of  the  memo- 
randum copies  which  were  offered  in  evidence  the  figures  were 
raised  in  amount  over  those  which  were  upon  the  paper  as  it  was 
signed  by  him.    Notwithstanding  this  explanation  by  the  agent  as 
to  the  fact  and  the  manner  in  which  the  memorandum  copies  were 
ahered  and  turned  into  forgeries,  the  court  goes  on  to  tell  the 
jury  that  the  agent  had  given  no  explanation  as  to  why  he  gave 
the  receipts.    It  was  not  the  place  of  the  agent  to  explain  these  al- 
terations in  the  memorandum  copies.    He  had  testified  clearly  that 
alterations  were  made  and  figures  were  raised  in  the  papers  after 
they  had  been  signed  by  him  and  had  left  his  hands.     In  such  a 
case  the  burden  was  clearly  upon  the  plaintiff  to  explain  these 
matters,  and  the  jury  should  have  been  so  instructed,  and,  if  any 
comment  were  to  be  added,  it  should  have  been  to  call  the  attention 
of  the  jury  to  the  fact  that  the  plaintiff  had  failed  to  explain  the 
alterations,  and  that,  unless  it  did  so,  there  could  be  no  recovery. 
It  is  true  that  in  other  portions  of  the  charge  the  trial  judge  in- 
timated that  the  jury  might  find  that  the  papers,  when  originally 
issued,  were  rightful,  and  that  they  were  afterwards  altered  by 
Binz;  but  he  dealt  so  much  at  arm's  length  with  this  aspect  of  the 
case  that  the  effect  of  the  charge  as  a  whole  upon  the  minds  of 
the  jurors  must  have  been  to  impress  them  with  the  idea  that  the 
duty  of  explanation  of  the  alterations  was  upon  the  defendant  com- 
pany or  its  agent.     Then  the  learned  judge  goes  further  in  his 
charge  than  the  testimony  warrants,  in  his  suggestion  to  the  jury 
that  they  should  impute  no  crime  to  the  agent  of  the  defendant 
company  or  to  his  clerk  or  mere  inference,  if  they  could  possibly 
avoid  it.    There  was  no  excuse  whatever  for  putting  the  matter 
in  this  way,  for  there  is  not  a  oarticle  of  evidence  in  the  case  to 
justify  even  an  intimation  of  wrongdoing  on  the  part  of  the  agent 
or  his  clerk ;  and,  on  the  contrary,  Binz,  the  treasurer  of  the  corpo- 
ration was  conclusively  shown  to  be  a  rogue. 
Counsel  for  appellee  admits   that  Binz  did  perpetrate   fraud 
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upon  the  trust  company  in  many  of  the  accounts  assigned ;  but  he 
contends,  and  the  testimony  of  the  president  of  the  trust  company 
is,  that  the  fraudulent  papers  were  not  included  among  the  list 
of  those  for  which  recovery  in  this  case  was  obtained.     But  this 
is  clearly  a  mistake.    The  recovery  was  for  the  full  amount  of  all 
the  items  contained  in  the  schedule,  marked  "Exhibit  A,"  -and 
aggregated  the  sum  of  $12,771.70,  and  this  amount,  with  interest, 
was  the  verdict  awarded  by  the  jury  and  it  includes  many  of  these 
altered  and  raised  papers.    A  detailed  examination  of  the  alleged 
memorandum  copies  of  the  bills  of  lading  offered  in  support  of 
these  items  shows  in  many,  if  not  in  most  of  them,  the  most  glaring 
and  palpable  instances  of  fraudulent  alteration  of  figures  in  the 
numbers  of  the  articles  written  into  the  paper,  and  above  the 
signature  of  the  agent  of  the  defendant  company.     In  all  these 
cases  the  burden  was  upon  the  plaintiff  of  showing  just  how,  and 
when,  and  by  whom,  these  alterations  were  made.    It  is  apparent 
that  the  only  satisfactory  way  to  do  this  would  be  to  produce  the 
original  bill  of  lading  in  each  case,  and  the  shipping  order,  and 
compare  them  with  the  alleged  memorandum  copy,  to  see  if  all 
three  of  the  papers  agreed ;  for,  according  to  the  testimony,  they 
all  having  been  made  at  the  same  time,  and  with  carbon  paper, 
the  shipping  order,  bill  of  lading  and  memorandum  copy  should 
have  agreed  precisely.     If  there  was  a  difference,  it  was  for  the 
plaintiff  to  explain. 

An  inspection  of  the  alleged  memorandum  copies  of  the  bills 
of  lading,  and  in  some  instances  of  the  alleged  original  bills  of 
lading,  attached  to  the  accounts  which  are  made  the  basis  of  this 
suit,  reveals  many  transparent  and  palpable  changes.    Thus  the 
figure  "1"  is  sometimes  altered  into  a  figure  **7,"  sometimes  into 
a  "9,*'  and  sometimes  into  a  "4,"  and  in  one  case,  by  adding  a  tail 
to  it,  into  a  "5."     Again,  the  figure  "1"  is  inserted  before  the 
figure  "5,"  turning  "5**  into  "15";  again,  the  figure  "2"  is  inserted 
before  a  "5,"  thus  raising  the  amount  from  "5"  to  "25" ;  again, 
an  "0"  is  inserted  after  the  figure  "5,"  thus  multiplying  it  by  10, 
and  changing  it  into  "50."    In  the  majority  if  not  in  all,  of  the 
items  going  to  make  up  this  schedule,  for  which  recovery  was  here 
obtained,  alterations  of  one  kind  or  another  seem  to  have  been 
made,  and  they  were  so  palpable  that  the  burden  of  explanation 
and  of  comparison  with  the  original  bill  of  lading  and  shipping 
order  was  certainlv  upon  the  plaintiff.    We  can  only  account  for 
the  failure  of  tne  trial  judge  to  place  the  burden  in  this  respect 
where  it  belonged  upon  the  supposition  that  he  did  not  make  any 
personal  examination  of  the  alleged  memorandum  copies  of  the 
bills  of  lading  offered  in  Exhibit  A.   . 

The  third,  fourth,  and  fifth  specifications  of  error  are  sustained. 

Of  course,  if  the  bills  of  lading  upon  which  this  suit  is  based 
were  all  forged  or  altered,  they  are  invalid,  and  no  recovery  what- 
ever can  be  had.    But  another  question  is  raised  in  this  case,  and 
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that  IS  as  to  the  effect  upon  the  liability  of  the  defendant  com- 
pany of  nonnegotiable  bills  of  lading  in  the  hands  of  a  third  party 
who  was  misled  by  them;  and  where  the  bills  of  lading  were  issued 
through  the  negligence  or  mistake  of  the  agent,  when  no  goods 
were  actually  delivered  to  the  company   for  transportation.     It 
is  contended  by  counsel  for  appellee  that  in  such  case  the  defend- 
ant company  would  be  estopped  from  showing  that  the  goods  were 
in  fact  received  for  transportation,  and  in  support  of  this  view 
the  decision  in  Brooke  v.  New  York,  etc,  R.  R.  Co.,  108  Pa.  529, 
1  Atl.  206,  56  Am.  Rep.  235,  is  cited.    In  that  case,  however,  it 
does  not  appear  that  the  bill  of  lading  was  nonnegotiable ;  but  at 
any  rate  the  transaction  arose  in  the  state  of  New  York,  and  the 
decision  avowedly  followed  and  was  controlled  by  the  law  of 
New  York.    But  the  view  taken  of  this  question  by  the  courts  of 
New  York  is  directly  opposed  to  the  overwhelming  v^eight  of 
authority,  which  holds  that  the  master  of  a  vessel  or  the  agent 
of  a  common  carrier  has  no  authority  to  issue  bills  of  lading  for 
goods  which  have  not  been  received;  and  that  as  a  consequence, 
if  the  agent  of  the  carrier  fraudulently  or  inadvertently  issues 
a  bill  of  lading  for  goods  which  have  not  been  received,  he  cannot 
be  considered  as  acting  within  the  scope  of  his  authority,  and  the 
bill  of  lading  so  issued  is  void,    i  he  decisions  of  the  English  courts 
are  uniformly  to  this  effect,  and  hold  that,  even  as  against  a  bona 
fide  consignee  or  indorsee  for  value,  the  carrier  is  not  estopped, 
by  the  statements  of  the  bill  of  lading  issued  by  the  agent,  from 
showing  that  no  goods  were  in  fact  received  for  transportation. 
The  same  rule  applies  in  Canada,  and  it  is  the  established  doc- 
trine of  the  Supreme  Court  of  the  United  States  and  of  the  federal 
courts,  and  in  many  of  the  state  courts.     There  has  been  much 
conflict  over  this  question,  but  over  and  over  again  it  has  been 
pointed  out  in  the  decisions  that  a  bill  of  lading  partakes  of  the 
nature  both  of  a  receipt  and  a  contract  to  carry ;  and  in  so  far  as 
it  is  a  receipt  it  has  always  been  held  that  it  was  not  conclusive, 
but  was  open  to  explanation  as  between  the  original  parties. 
In  the  present  case  the  bills  of  lading  were  not  negotiable  instru- 
ments.   The  defendant  company  took  the  pains  to  limit  its  respon- 
sibility as  regards  third  parties  by  printing  across  the  bill  the 
notice  that  it  was  "Not  Negotiable." 

But,  aside  from  that  fact,  bills  of  lading  do  not  occupy  the 
position  of  bills  of  exchange  or  other  commercial  paper.  This 
court,  speaking  by  Thompson,  C.  J.,  in  Empire  Transportation  Co. 
V.  Steele,  70  Pa.  188,  said :  "Lord  Loughborough,  in  Lichbar- 
rowz\  Mason,  6  East,  21,  delivering  the  opinion  of  the  Exchequer 
Chamber,  held  that  the  indorsement  of  bills  of  lading  had  never 
been  regarded  in  the  commercial  world  as  resting  on  the  foot- 
;ng  of  bills  of  exchange  or  other  strictly  commercial  paper,  that 
inquiry  was  a  duty,  and  consequently  that  the  indorsee  took  such 
iwiper  on  the  credit  of  the  indorser.    So  in  the  case  of  Kingsford  v. 
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Merry,  11  Exch.  577.    In  Mechanics'  Bank  v.  New  York  &  New 
Haven  R.  R.  Co.,  13  N,  Y.  599,  and  in  Brower  v.  Peabody,  13 
N.  Y.  121,  the  same  thing  is  contended,  in  the  principle  announced 
that  a  bill  of  lading  is  a  mere  symbol,  its  delivery  or  negotiation 
produces  no  greater  effect  than  would  the  delivery  of  the  goods 
it  represents,  and  that  the  right  conferred  by  the  indorsement 
will  be  limited  to  that  which  might  have  been  exercised  by  the 
-indorsee,    had   the   goods   themselves   been  transferred,   instead 
of    the    bill.'*      And    in    the    opinion    of    the    Supreme    Court 
of   the   United   States,   in   Freidlander  v.  Texas,   etc.,  Ry.    Co., 
130  U.   S.   416,   9   Sup.   Ct.    570,   32  L.  Ed.  991,   it   is   said: 
** Bills  of  exchange  and  promissory  notes  are  representatives  of 
money,  circulating  in  the  commercial  world  as  such,  and    it   is 
essential,  to  enable  them  to  perform  their  peculiar  functions,  that 
he  who  purchases  them  should  not  be  bound  to  look  behind  the 
instrument,  and  that  his  right  to  enforce  them  should  not  be  de- 
feated by  anything  short  of  bad  faith  on  his  part.     But  bills  of 
lading  answer  a  different  purpose,  and  perform  different  functions. 
They  are  regarded  as  so  much  cotton,  hay,  iron,  or  other  arti- 
cles of  merchandise,  in  that  they  are  symbols  oi  ownership  of 
the  goods  they  cover." 

In  Bank  of  Batavia  r.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  106  N. 
Y.  195,  12  N.  E.  433,  60  Am.  Rep.  440,  speaking  of  the  liability 
of  the  common  carrier  upon  a  bill  of  lading,  the  court  says  (page 
200  of  106  N  Y.,  and  page  434  of  12  N.  E.  [60  Am.  Rep.  440] )  : 
**If  he  desires  to  limit  his  responsibility  to  the  named  consignee, 
alone,  he  must  stamp  his  bills  as  'Nonnegotiable' ;  and  where  he 
does  not  do  that  he  must  be  understood  to  intend  a  possible  trans- 
fer of  the  bills,  and  to  affect  the  action  of  such  •  transferees." 
This  would  seem  to  be  an  intimation  that  the  New  York  courts 
would  not  hold  the  carrier  estopped  from  showing  the  truth  with 
regard  to  the  nondelivery  of  the  goods  when  a  bill  of  lading 
stamped  "Not  Negotiable"  was  found  in  the  hands  of  a  third 
party.     But,  however  that  may  be,  in  view  of  the  fact  that  this 
case  is  to  go  back  for  another  trial,  we  have  called  attention  to 
these  authorities,  in  order  that  the  decision  in  Brooke  v.  New 
York,  etc.,  R.  R.  Co.,  108  Pa.  529,  1  Atl.  206,  56  Am.  Rep.  235, 
may  not  be  regarded  as  declaring  the  law  of  Pennsylvania.    It  is 
conclusive  only  as  to  its  own  facts,  and  as' applying  to  them  the 
law  of  the  state  of  New  York,  where  the  transaction  occurred. 
It  is  not  to  be  regarded  as  decisive  of  the  law  of  Pennsylvania  in 
a  case  where  by  mistake  or  fraud  a  nonnegotiable  bill  of  lading  is 
issued,  when  no  goods  have  been  received  for  shipment  and  the 
bill  of  lading  is  transferred  to  third  parties.     In  such  case  the 
question  is  to  be  regarded  as  at  least  an  open  one  in  Pennsylvania. 

In  the  present  case,  the  judgment  of  the  court  below  is  reversed, 
and  a  venire  facias  de  novo  is  awarded. 
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(Supreme   Court  of  Oregon,  Oct.  20,  1908.) 
[97  Pac.  Rep.  715.] 

Discover7~-Ezamination  before  Trial — "Party." — B.  &  C.  Comp.  § 
^26,  authorizing  the  taking  of  the  deposition  of  a  "party"  to  an  action 
before  trial,  does  not  authorize  the  taking  of  the  deposition  of  the 
s^ecretary  of  the  defendant  corporation  where  such  secretary  was  not 
individually  a  party. 

Same—Subjects  of  Examination. — B.  &  C.  Comp.  §  826,  subd.  1,  au- 
thorizing the  taking  of  a  deposition  of  a  party  before  trial,  only  au- 
thorizes his  examination  with  reference  to  matters  pertinent  to  the  is- 
sue, and  does  not  contemplate  compelling  the  party  to  disclose  the 
names  of  his  witnesses,  the  manner  in  which  he  expects  to  establish 
his  case,  or  confidential  reports  or  communications  of  his  agent  in  re- 
lation to  the  controversy. 

Carriers  —  Injuries  to  Passengers  —  Street  Railroads  —  Premature 
Start — In  an  action  for  injury  to  a  street  car  passenger  while  alight- 
ing from  a  moving  car,  evidence  held  insufficient  to  sustain  a  verdict, 
either  on  the  theory  of  defendant's  negligence  in  suddenly  starting  the 
car  while  plaintiff  was  alighting,  or  in  failing  to  warn  her  that  the  car 
had  not  stopped. 

Same — Contributory  Negligence.'*' — Where  plaintiff  att^nipted  to 
alight  from  a  moving  street  car,  without  any  necessity  or  invitation, 
and  was  injured,  she  was  negligent  as  a  matter  of  law. 

Same — Failure  to  Wam.t — ^The  conductor  of  a  street  car  was  not 
negligent  in  failing  to  warn  plaintiff  against  attempting  to  alight  be- 
fore the  car  stopped,  where  the  conductor  did  not  know  and  had  no 
reason  to  believe  that  she  intended  to  do  so. 

Same — Res  Ipsa  Loquitur4 — That  a  passenger  in  a  street  car  was 

*See  last' foot-note  appended  to  Lexington  Ry.  Co.  v.  Herring  (Ky.), 
25  R.  R.  R.  635,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  635,  where  all  the  au- 
thorities on  the  subject  in  this  series,  preceding  it,  are  collected. 

tFor  the  authorities  in  this  series  on  the  subject  of  negligence  in 
allowing  passengers  to  expose  themselves  to  danger,  see  foot-note  ap- 
pended to  Kruger  v.  Omaha,  etc.,  Co.  (Neb.),  27  R.  R.  R.  260,  50  Am. 
&  Eng.  R.  Cas.,  N.  S.,  260;  last  foot-note  appended  to  Lane  v.  Choc- 
taw, etc.,  R.  Co.  (Okl.),  26  R.  R.  R.  649,  49  Am.  &  Eng.  R.  Cas.,  N. 
S..  649. 

tFor  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  on  the  part  of  the  carrier  arises  from  the 
fact  that  a  passenger  is  injured,  see  first  foot-note  appended  to  Leveret 
v.  Shrcveport  Belt  Ry.  Co.  (La.),  9  R.  R.  R.  611,  32  Am.  &  Eng. 
R.  Cas..  N.  S.,  611,  where  all  those  preceding  it  are  collected;  second 
foot-note  appended  to  Morgan  v.  Chesapeake  &  O.  Ry.  Co.  (Ky.),  28 
R-  R.,R.  679.  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  679;  second  foot-note  ap- 
pended to  Chaffe  v.  Consolidated  Ry.  Co.  (Mass.),  27  R.  R.  R.  706, 
50  Am.  &  Eng.  R.  Cas..  N.  S.,  706;  second  foot-note  appended  to 
OGara  v.  St.  Louis  Transit  Co.  (Mo.),  27  R.  R.  R.  333,  50  Am.  &  Eng. 
R.  Cas..  N.  S.,  333;  foot-note  appended  to  Cincinnati  Traction  Co. 
f.  Hokcnkamp  (Ohio),  25  R.  R.  R.  553,  48  Am.  &  Eng.  R.  Cas.,  M. 
S..  553. 
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injured  by  alighting  before  the  car  stopped  did  not  of  itself  constitute 
a  prima  facie  case  of  the  carrier's  negligence. 

Appeal    from    Circuit    Court,    Multnomah    County;    John     B. 
Cleland,  Judge. 

Action  by  Nora  Armstrong  against  the  Portland  Railway  Com- 
pany.   Judgment  for  defendant,  and  plaintiff  appeals.    Affirmed. 

This  is  an  action  to  recover  damages  for  an  injury  received  by 
plaintiflF  while  attempting  to  alight  from  one  of  defendant's  cars. 
It  is  alleged  in  the  complaint,  in  substance,  that  on  the  night  of 
June  20,  1906,  plaintiff  boarded  a  car  for  the  purpose  of  going  to 
her  home  near  East  Ninth  street,  in  the  city  of  Portland;  that 
upon  arriving  at  the  place  of  her  destination  the  conductor   no- 
tified her  that  the  car  had  reached  her  street,  and  led-  her   to 
believe,  and  she  did  believe,  that  the  car  had  stopped,  and  that 
she  was  to  alight  therefrom ;-  that  she  thereupon  left  her  seat,  and 
passed  out  upon  the  platform  or  vestibule,  where  the  conductor 
was  standing  with  his  hand  on  the  bell  rope;  that  the  night  >\'as 
dark,  and,  believing  the  car  had  stopped,  she  attempted  to  alight, 
and  was  thrown  violently  to  the  ground,  and  severely  injured  ;  that 
the  conductor  was  standing  near  her,  knew  that  she  was  about 
to  alight  from  the  car,  and  that  it  "was  stopped  sufficiently  long 
to  allow"  her  to  do  so  in  safety,  but  nevertheless  permitted  her 
to  attempt  to  alight  without  warning,  and  permitted  the  car  to 
move  forward  while  she  was  in  Jthe  act  of  alighting,  although  he 
was  in  control  thereof  and  could  have  prevented  the  same.     The 
answer  denies  the  negligence  charged,  and  for  affirmative  defense 
alleges  that  plaintiff  carelessly  and  negligently  walked  or  stepped 
off  the  car  before  it  had  stopped  at  the  crossing  and  before  the 
conductor  could  detain  her  from  so  doing.    After  the  cause  had 
been  put  at  issue,  plaintiff  caused  a  subpoena  to  be  served  upon 
Mr.  C.  N.  Huggins,  secretary  of  defendant  company,  requiring 
him  to  appear  before  a  notary  public,  at  a  certain  time  and  place, 
to  be  examined  as  a  witness,  and  informing  him  that  he  would  be 
required  "to  give  evidence  for  plaintiff  as  to  the  names  and  resi- 
dences of  all  witnesses  of  defendant  in  said  action,  and  to  produce 
and  be  examined  on  all   written  statements  or  other  evidence 
which  is  in  your  hands  or  possession  relating  to  or  in  any  wise 
appertaining  to  said  action."     Huggins  refused  to  obey  the  sub- 
poena>  for  which  reason  plaintiff  moved  the  court  to  strike  defend- 
ant's answer  from  the  file,  and  also  objected  to  the  admission  of 
any  testimony  on  its  behalf,  except  as  to  the  question  of  damage. 
This  motion  and  objection  were  both  overruled,  and  trial  had 
before  a  jury,  at  the  conclusion  of  which  tiie  court  directed  a  ver- 
dict in  favor  of  defendant,  and  plaintiff  appeals. 

/.  A.  Finch  and  H.  /.  Briggcr,  for  appellant. 
A,  M.  Diddle,  for  respondent. 
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Bean,  C.  J.   (after  stating  the  facts  as  above).     The  motion 
to  strike  out  the  answer  of  defendant  was  properly  denied  for  two 
reasons:    First.    The  statute  provides  that  disobedience  to  a  sub- 
pcena  may  be  punished  as  a  contempt,  and,  if  the  witness  be  a 
party,  his  complaint,  answer,  or  reply  ma^  be  stricken  out.    The 
word  "party,"  as  used  in  this  statute,,  includes  only  parties  to  the 
action.    Mr.  Huggins  was  not  a  party,  and  the  result  of  his  diso- 
bedience to  a  subpoena  cannot  be  visited   upon  the  defendant. 
Seeley  v.  Clarke,  78  N.  Y.  220;  Gulf,  C.  &  S.  Ry.  Co.  v.  White 
(Tex.  Civ.  App.)  32  S.  W.  322.    Second.    The  statute  provided 
for  the  taking  of  the  deposition  of  a  party  to  an  action  by  the  ad- 
verse party  (B.  &  C.  Comp.  §  826)  was  intended  to  allow  his 
examination  only  when  the  evidence  sought  is  pertinent  to  the  is- 
sue, and  probably  only  when  material  and  necessary  to  make  out 
the  case  of  the  party  calling  him.     It  cannot  be  used  to  compel 
the  disclosure  by  an  adversary  of  the  names  of  his  witnesses,  the 
manner  in  which  he  expects  to  establish  his  case,  or  confidential 
reports  or  communications  of  his  agents  in  relation  to  the  matter 
in  controversy.    Ex  parte  Schoepf,  74  Ohio  St.  1,  77  N.  E.  276, 
6  L.  R.  A.  (N.  S.)  325 ;  Cully  v.  Northern  Pac.  Ry.  Co.,  35  Wash. 
241,  77  Pac.  202.     The  information  sought  from  Mr.  Huggins, 
as  appears  from  the  face  of  the  subpoena,  would  not  have  been 
competent  as  testimony  on  the  trial. 

It  is  difficult  to  determine  from  the  complaint  whether  it  was 
intended  to  charge  defendant  with  negligence  in  suddenly  start- 
ing the  car  while  plaintiff  was  in  the  act  of  alighting,  or  in  failing 
to  notify  her  that  the  car  had  not  stopped  and  permitting  her  to 
alight  while  it  was  in  motion ;  but  in  either  event  there  was  no 
evidence  tending  to  support  the  averments.  Plaintiff  was  the 
only  witness  who  testified  ofi  her  behalf  in  relation  to  the  accident 
or  the  manner  in  which  it  occurred.  She  says  that  when  the  car 
passed  Eighth  street  the  conductor,  as  was  his  custom,  called  out 
"Ninth  Street!"  indicating  that  the  car  w^s  approaching  that 
street,  and  she  gave  him  a  signal  that  she  desired  to  get  off  at 
that  place,  whereupon  he  rang  the  bell  for  the  car  to  stop,  and  it 
began  to  slow.  As  the  car  neared  the  crossing,  she  arose  from  her 
seat,  passed  through  the  rear  door,  by  the  conductor,  who  was 
standing  in  the  vestibule,  and,  in  attempting  to  alight,  was  thrown 
or  fell  violently  upon  the  sidewalk.  Her  version  of  the  occurrence 
is  as  follows:  "I  stepped  down  Vith  my  right  foot,  supposing  the 
car  was  standing  still,  and  when  I  got — ^and  the  the  first  thing  I 
knew  I  was  on  the  ground.  What  happened  when  I  stepped 
my  left  foot  down  I  don't  know,  but  I  seemed  to  be — the  first 
thing  I  knew  I  was  landed  on  the  ground  just  in  a  whirl,  like  that 
indicating),  right  on  my  own  siding,  right  on  the  sidewalk."  As 
to  whether  the  car  had  in  fact  stopped  at  the  time  she  attempted 
to  alight,  or  was  still  moving,  she  does  not  know.  In  one  part 
of  her  testimony  she  says:     "After  we  passed  Eighth  street  I 
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signaled  to  the  conductor  to  stop  the  car,  as  I  always  did,  and  he 
put  his  hand  up  to  the  rope  and  signaled,  of  course,  and  it  slowed 
down  and  stopped  at  my  landing,  and  as  far  as  I  knew  the  car 
was  standing  still.    I  got  up,  and  went  to  the  door,  and  stopped, 
and  steadied  myself  at  the  inner  door,  as  was  my  custom  always 
before  trying  to  alight,  and  especially  when  I  was  alone."      In 
another  place  she  says:    "I  came  along,  as  I  said,  and  came  out 
that  door,  and  passed  down  the  steps  at  my  own  landing,  supposing 
the  car  was  standing  still.    There  was  nothing  to  make  me  believe 
it  was  not  standing  still,  and  as  I  passed  down,  whether  it  started 
just  as  I  stepped,  or  whether  it  was  going,  I  could  not  say;  but  I 
know  that  I  thought  it  was  standing  still,  and  I  was  at  my  own 
landing."     Again,  when  asked  what  made  her  think  the  car  was 
standing  still,  she  says :    "Well,  just  as  I  have  always  thought  it, 
and  the  only  thing  I  knew  about  it,  I  came  there  and  steadied 
myself  to  go  down  the  steps,  as  I  always  did,  because  the  last 
jerk  of  the  car  stopping  always  will  pitch  any  one,  and  I  always 
avoided  against  that,  and  I  always  steadied  myself  there  at  the 
inner  door  before  walking  down,  and  I  did  so  that  night,  and 
then  proceeded  on  my  way,  and  as  I  stepped  down  I  was  thrown. 
This  is  all  the  testimony  on  behalf  of  plaintiff  on  the  question 
whether  the  car  had  stopped  at  the  time  plaintiff  attempted  to 
alight  or  was  still  moving.     Whether  the  car  started  suddenly, 
while  she  was  in  the  act  of  alighting,  she  is  equally  ignorant. 
In  reply  to  a  question  by  one  of  the  jurors  as  to  whether  the 
conductor  rang  the  bell  for  the  car  to  start  as  she  v/as  getting  off, 
she  says:     "Whether  he  was  still  ringing  the  bell  to  stop,  or 
whether  he  was  ringing  to  start  it  again,  I  do  not  know;  but  this 
one  thing  has  been  clear  in  my  mind  all  the  time :    I  could  swear 
that  he  had  his  hand  on  the  rope  as  I  passed  him,  as  I  came  the 
length  of  the  car  and  passed  him;  that  is  all  I  have  to  say." 
But   in    answer   to  the   direct   question:      "Now   do   you   know 
whether,  as  a  matter  of  fact,  he  rang  the  bell  at  any  time?" — 
she  answered :    "I  don't  know,  sir ;  I  could  not  tell  that.    I  don't 
think  any  one  could  tell  that." 

Now,  all  that  can  be  claimed  from  this  testimony  is  that  plaintiff 
does  not  know  whether  the  car  had  stopped  at  the  time  she  at- 
tempted to  alight,  or  whether  the  conductor  gave  a  signal  to  go 
ahead  while  she  was  in  the  act  of  alighting.  The  defendant,  how- 
ever, called  the  conductor  and  two  persons,  who  were  passengers 
on  the  car  at  the  time,  and  they  all  testified  positively  and  unequiv- 
ocally that  the  plaintiff  started  to  get  off  the  car  before  it  came  to 
a  stop,  and  that  it  was  not  suddenly  started  while  she  was  in  the 
act  of  alighting,  and  their  affirmative  testimony  must  be  ac- 
cepted as  proof  of  the  fact,  notwithstanding  the  plaintiff's  want 
of  knowledge  on  the  subject.  Pringle  v.  The  Michigan  (C.  C.) 
52  Fed.  501 ;  Culhane  v.  N.  Y.  Cen.  &  H.  R.  R.  Co.,  60  N.  Y. 
135.     Johnson,  the  conductor,  says  that,  at  about  the  time  h^ 
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gave  the  signal  to  stop  for  Ninth  street,  plaintiff  arose  from  her 
-cat  walked  to  the  back  of  the  car,  and  stepped  off,  just  as  the 
car  was  coming  to  a  stop  and  while  it  was  still  in  motion ;  that 
he  did  not  think  for  a  moment  she  was  going  to  step  off  until 
tiie  car  stopped,  but  she  did.  Mr.  McFarland,  one  of  the  pas- 
-angers,  testified  that,  after  the  signal  to  stop  the  car  had  been 
given  by  the  conductor,  plaintiff  got  up,  moved  toward  the  rear 
platfomi,  and,  after  the  car  had  slowed  to  about  a  mile  an  hour, 
and  was  within  three  or  four  feet  from  the  crossing,  and  still  in 
motion,  stepped  off,  and  that  there  was  no  sudden  starting  cif 
the  car  while  she  was  in  the  act  of  doing  so.  Mr.  Hickey,  an- 
other passenger,  says  the  car  was  in  about  four  feet  of  the  cross- 
ing and  was  moving  slowly  when  plaintiff  stepped  off,  and  there 
was  not  a  sudden  starting  of  the  car.  This  is  all  the  testimony 
bearing  upon  the  manner  of  the  accident  or  the  conduct  of  the 
parties.  It  clearly  and  undisputably  shows  that  there  was  no 
negligence  on  the  part  of  defendant,  and  that  plaintiff  was  in- 
jured because  she  attempted  to  alight  from  a  moving  car,  with- 
out any  necessity  or  seeming  necessity  for  so  doing,  and  that  she 
was  not  advised  or  requested  to  do  so  by  defendant's  servants. 
This  was  negligence  of  such  an  obvious  character  that  the  court 
was  justified  in  directing  a  verdict  against  her.  3  Thompson  on 
Xegligence,  §  3013. 

It  is  argued,  however,  that  defendant  is  liable  because  the  con- 
ductor did  not  notify  plaintiff  that  the  car  was  still  in  motion 
and  w^am  her  against  the  danger  of  her  contemplated  act;  but 
the  evidence  does  not  show  that  the  conductor  knew,  or  had  any 
reason  to  believe,  that  she  was  intending  to  get  off  the  car  until 
it  had  stopped.  Plaintiff  was  of  mature  years  and  in  possession 
of  all  her  faculties,  and  we  are  not  advised  of  any  rule  of  law 
making  it  negligence  for  the  conductor  of  a  street  car,  under 
such  circumstances,  to  warn  such  a  person  of  the  danger  to  be 
apprehended  in  alighting  from  a  moving  car.  The  facts  do  not 
bring  the  case  within  the  rule  announced  in  Smitson  z\  S.  P.  Ry. 
Co.,  37  Or.  74,  60  Pac.  907.  There  the  injured  party  was  a 
passenger  on  a  steam  railway.  As  the  train  approached  her  desti- 
nation it  stopped,  and  she  was  invited  by  one  of  the  company's 
servants  to  alight;  but,  as  she  was  in  the  act  of  doing  so  the 
train  suddenly  started,  injuring  her.  The  facts,  therefore,  are 
entirely  different  from  those  shown  in  the  present  case.  Here 
tliere  was  no  invitation  or  request  to  plaintiff,  from  any  employee 
or  agent  of  defendant,  to  alight  from  the  car,  and  they  had  no 
reason  for  supposing  or  believing  that  she  would  attempt  to  do 
so,  while  the  car  was  in  motion.  There  is,  therefore,  no  ground 
upon  which  the  defendant  can  be  charged  with  negligence  by 
reason  of  the  failure  of  the  conductor  to  notify  plaintiff  that  the 
car  was  still  in  motion,  or  that  she  was  liable  to  be  injured  if 
she  attempted  to  alight  before  it  stopped. 
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Nor  is  this  "a  case  where  negligence  can  be  iniplied  from  the 
mere  fact  of  the  accident.  Actions  of  this  kind  are  not  exceptions 
to  the  general  rule  that  the  burden  of  proof  is  on  the  plaintiflF 
to  prove  negligence,  when  it  is  denied  by  the  defendant.  There 
is -a  class  of  cases  in  which  negligence  may  be  presumed  from 
the  relation  of  the  parties  and  the  manner  of  the  accident.  Booth 
on  Street  Railways,  §  361 ;  Goss  v.  N.  P.  R.  R.  Co.,  48  Or.  439, 
87  Pac.  149;  Chicago  City  Ry.  Co.  v.  Catlin,  70  111.  App.  97; 
P^radley  v.  Railway  Co.,  94  Mich.  35,  53  N.  W.  915.  But  this 
is  not  one  of  them. 

It  follows  that  the  judgment  must  be  affirmed,  and  it  is   so 
ordered. 


Kawcabany  v.  Boston  &  M.  R.  R. 

(Supreme  Judicial   Court  of  Massachusetts,  Worcester,  Oct.   20, 

1908.) 

« 

[85  N.  E.  Rep.  846.] 

Carriers — Goods — Charges — Lien.* — A  carrier  has  a  lien  on  goods 
for  transportation  charges  and  for  charges  for  storage  after  a  rea- 
sonable time  after  their  arrival. 

Exceptions  from  Superior  Court,  Worcester  County;  Francis 
A.  Gaskill,  Judge. 

Action  by  Alfred  Kawcabany  against  the  Boston  &  Maine  Rail- 
load.  From  a  verdict  for  defendant,  plaintiff  brings  exceptions. 
Exceptions  overruled. 

Henry  H.  Leppcr,  for  plaintiff. 

Charles  M,  Thayer  and  Alexander  M.  Bullock,  for  defendant. 

Sheldon,  J.  It  is  not  denied  that  the  defendant  had  a  right 
to  make  the  charge  of  15  cents  for  the  transportation  of  the 
plaintiff's  pack,  or  that  it  had  the  right  to  detain  the  pack  when 
the  plaintiff's  agent  refused  to  pay  this  amount.  The  defendant 
had  a  lien  on  the  pack  both  for  the  charge  of  transportation  and 
for  storage  after  a  reasonable  time.  Miller  v.  ^Iansfield,  112 
Mass.  260.  It  was  not  disputed  that  under  the  defendant's  rule 
in  this  case  24  hours  constituted  such  reasonable  time. .  Accord- 
ingly a  verdict  could  not  have  been  ordered  for  the  plaintiff. 

Nor  has  the  plaintiff  any  right  to  complain  of  the  instructions 

♦See  extensive  note,  22  R.  R.  R.  247,  43  Am.  &  Eng.  R.  Cas.,  N. 
S..  247;  foot-note  appended  to  Luttrell  v.  Knoxville,  etc.,  R.  Co. 
(Tenn.),  28  R.  R.  R.  60,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  60;  Andrus 
V.  Columbia,  etc.,  Co.  (Wash.),  27  R.  R.  R.  752,  50  Am.  &  Eng.  R. 
Cas.,  N.  S.,  752. 
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given  to  the  jury.  His  only  claim  was  that  the  defendant  had 
ctMiverted  his  goods  at  Coldbrook^  by  refusing  to  deliver  them 
lo  his  agent  on  demand.  But,  as  we  have  already  seen,  the  de- 
fendant had  a  right  to  refuse  to  deliver  them  on  their  arrival  at 
Coldbrook  without  payment  of  its  charges,  and  taking  the  whole 
of  the  judge's  charge  together,  the  jury  could  not  have  returned 
a  verdict  for  the  defendant  if  they  had  found  that  the  plaintiff's 
agent  did,  as  he  claimed,  within  24  hours  of  that  time  offer  at 
Coldbrook  to  pay  the  charge  for  transporting  the  goods.  It  is 
not  necessary  to  determine  whether  the  judge  was  right  in  ruling 
that  an  offer  by  the  defendant  to  deliver  the  goods  on  the  arrival 
of  the  next  train  from  Barre  would  be  sufficient,  though  we  do 
not  mean  to  intimate  any  doubt  as  to  the  correctness  of  this 
niling. 
Exceptions  overruled. 


Galveston,  H.  &  S.  A.  Ry.  Co.  v,  Matzdorf. 

(Supreme  Court  of  Texas,  Oct.  28,  1908.) 

[112  S.  W.  Rep.  1036.] 

Carriers— Injury  to  Person  at  Depot — Persons  Accompanying  Pas- 
senger.*— ^A  person  who  goes  to  a  depot  merely  as  an  acquaintance 
of  and  to  say  good-by  to  a  departing  passenger,  and  not  as  an  at- 
tendant or  to  assist  her,  is  not  there  on  an  implied  invitation  of  the 
carrier,  but  as  a  mere  licensee,  to  whom  it  owes  no  duty  to  keep  the 
waiting  room  and  its  approaches  in  a  safe  condition. 

Error  to  Court  of  Civil  Appeals  of  Fourth  Supreme  Judicial 
District. 

Action  by  Ida  Matzdorf  against  the  Galveston,  Harrisburg  & 
San  Antonio  Railway  Company.  Judgment  for  plaintiff  was 
affinned  by  the  Court  of  Civil  Appeals  (107  S.  W.  882),  and 
defendant  brings  error.    Reversed  and  rendered. 

Baker,  Botts,  Parker  &  Garzcood,  Nezvton  &  Ward,  and  Tea- 
garden  &  Teagarden,  for  plaintiff  in  error'. 
John  Sehorn,  for  defendant  in  error. 

.  *For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  the  carrier  with  respect  to  persons  assisting  or  accom- 
paifying  its  passengers,  see  Bishop  v.  Illinois  Cent.  R.  Co.  (Ky.), 
11  R.  R.  R.  328,  34  Am,  &  Eng.  R.  Cas.,  N.  S.,  328;  foot-note  appended 
to  Morrow  v.  Atlanta  &  C.  A.  L.  Ry.  Co.  (N.  Car.),  10  R.  R.  R.  290, 
23  Am.  &  Eng.  R.  Cas.,  N.  S.,  290,  where  all  those  preceding  it  are 
collected;  first  foot-note  appended  to  Chesapeake  &  O.  Ry.  Co.  v. 
Fortune  (Va.),  27  R.  R.  R.  255,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  255; 
foot-note  appended  to  Chesapeake  &  O.  Ry.  Co.  v.  Paris'  Adm'r 
(Va.),  26  R.  R.  R.  626,  49  Am.  &  Eng.  R.  Cas.,  N.  S..  626. 
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Williams,  J.  The  judgment  in  this  case  was  recovered 
against  the  plaintiff  in  error  by  defendant  in  error,  plaintiff  below, 
on  account  of  a  fall  which  she  received  in  entering  the  waiting 
room  for  passengers  kept  by  the  railroad  company  at  San  An- 
tonio. The  fall  was  caused  by  a  piece  of  wire  projecting  from 
a  door  mat,  which  penetrated  plaintiff's  shoe  as  she  stepped  upon 
it.  Plaintiff  was  not  a  passenger,  and  had  not  gone  to  the  station 
upon  any  business  with  the  company  or  with  any  passenger.  One 
Mrs.  Simpson,  intending  to  take  passage  for  a  temporary  absence, 
went  to  the  station  accompanied  by  her  husband  and  children. 
Mrs.  Nicholls  and  plaintiff  went  with  them;  plaintiff  going  upon 
the  invitation  of  Mrs.  Nicholls  to  accompany  her,  and  to  bid 
Mrs.  Simpson  good-by.  Upon  these  facts  the  question  is  whether 
or  not  the  plaintiff  has  a  cause  of  action  arising  from  a  failure 
of  the  defendant  to  keep  the  waiting  room  and  its  approaches  m 
safe  .condition,  which  is  the  only  theory  upon  which  the  judg- 
ment is  defended.  If  she  is  to  be  regarded  as  there  upon  an 
implied  invitation  from  the  defendant,  the  question  should  be  an- 
swered affirmatively.  If  she  was  no  more  than  a  mere  licensee,  it 
should  be  resolved  in  the  negative.  City  of  Greenville  v.  Pitts 
(Tex.),  107  S.  W.  50,  16  L.  R.  A.  979.    . 

Those  who  keep  premises  for  the  carrying  on  of  business  with 
the  public  impliedly  invite  people  to  come  and  transact  business 
with  them,  and  from  this  invitation  arises  the  duty  to  keep  the 
premises  in  suitable  condition  for  use  by  those  accepting  it.  Com- 
mon carriers  of  passengers  in  this  way  extend  invitations  to  per- 
sons desiring  transportation  as  passengers  and  owe  to  them  the 
resulting  duty.  The  attendance  and  assistance  of  others  is  often 
necessary  or  convenient  to  passengers,  and  the  invitation  to  them 
includes  the  right  to  have  others  with  them  to  assist  them  in 
attending  to  the  details  incident  to  departure  or  arrival.  Hence 
such  persons  are  entitled,  in  right  of  the  passenger,  to  the  use 
of  the  carrier^s  premises.  The  domestic  relation  and  the  ties  of 
kinship  and  the  usages  incident  thereto  make  it  so  customary  as 
to  be  looked  upon  as  a  matter  of  course  for  persons  sustaining 
such  relations  to  attend  the  arrivals  and  departures  of  each  other 
upon  and  from  journeys.  The  existence  of  such  relations,  there- 
fore, may  often  properly  be  regarded  as  sufficient  to  include 
within  the  invitation  to  the  traveler  those  who  so  naturallv  are 
to  be  expected  to  attend  his  going  or  to  await  his  coming.  In 
the  authorities  stating  the  rule  the  invitation  is  said  to  include 
those  who  go  to  "welcome  the  coming,  speed  the  going,  guest." 
This  suggests  the  existence  of  the  relation  of  host  or  entertainer 
and  guest,  and  is  based  upon  social  custom,  which  exacts  the 
extension  of  certain  courtesies  and  attentions  by  one  to  the  other 
of  those  sustaining  such  a  relation.  Business  relations  may  exist 
between  passengers  and  others,  which  will  entitle  both  to  be  at 
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the  station  and  upon  the  premises  of  the  carrier.  We  believe  that 
these  classes  will  be  found  to  embrace  all  who  have  been  held, 
hy  actual  decisions,  to  be  included  by  implication  in  that  invita- 
tion which  is  extended  by  the  carrier  to  the  traveler  himself.  It 
i.s  sometimes  said  generally  that  friends  who  go  to  stations  to 
see  passengers  off  or  to  await  their  arrival  are  in  the  invited  class ; 
but  it  will  be  found,  in  examining  the  facts  of  cases,  that  such 
expressions  refer  to  those  who  sustain  some  special  relation  to 
the  passenger,  such  as  attendant,  assistant,  member  of  his  family, 
host,  or  the  like. 

In  the  case  of  Railway  Company  v.  Thompson,  77  Ala.  457, 
54  Am.  Rep.  72,  the  rule  is  stated  thus:  "All  the  property  of  a 
railroad  company,  including  its  depots  and  adjacent  yards  and 
grounds,  is  its  private  property,  on  which  no  one  is  invited,  or 
can  claim  the  right  to  enter,  save  those  who  have  business  with 
the  railroad.  Under  this  classification,  however,  we  must  include 
attending  friends  and  protectors,  who  accompany  friends  to  the 
train,  to  aid  them  in  getting  on,  in  procuring  tickets,  and  in 
checking  baggage,  and  kindred  services.  The  same  license  is  ac- 
corded to  protecting  friends,  when  the  traveler  is  to  leave  the 
train.  To  persons  filling  these  classes  the  railroad  corporation 
ewes  special  obligations  of  duty  different  from  those  due  to  the 
general  public.  While  the  former  come  by  invitation,  express  or 
implied,  the  latter  are  mere  pleasure  seekers,  or  are  prompted  by 
curiosity.  For  the  use  and  comfort  of  the  former  class,  railway 
companies  are  bound  to  keep  in  safe  condition  all  portions  of  their 
platforms  and  approaches  thereto,  to  which  the  public  do  or 
would  naturally  resort,  and  all  portions  of  their  station  grounds 
reasonably  near  to  the  platform,  where  passengers,  or  those  who 
have  purchased  tickets  with  a  view  to  take  passage  on  their  cars, 
would  naturally  or  ordinarily  be  Hkely,  to  go.'' 

We  are  not  disposed  to  draw  narrowly  the  line  defining  those 
entitled  to  the  benefit  of  the  principle;  but  that  line  must  be 
^|rawn  somewhere,  and  we  find  no  authority  for  the  proposi- 
tion that  the  invitation  extends  to  those  who  have  no  busi- 
ness with  the  carrier  or  passenger  and  sustain  no  relation  to  the 
^tter  but  that  of  friendship  or  acquaintanceship.  If  it  includes 
^•ne  merely  because  he  is  a  friend  or  acquaintance,  it  includes  all 
Wends  and  acquaintances,  not  of  one  passenger  only,  but  of  all. 
^ot  only  that,  but  it  is  held  that  the  invitation  to  those  included 
'"  it  is  not  simply  to  the  station  houses,  waiting*  rooms,  or  plat- 
fonns,  but  to  the  trains  and  any  other  places  where  the  discharge 
^^  the  duty  of  the  attendant  to  the  passenger  makes  it  proper 
^or  the  iormtv  to  ^o.  The  consequences  of  such  an  extension 
i^  ^^  doctrine  ma v  eSLsily  be  seen.  That  which  is  really  a  mere 
"Jcident  of  th^  relation   of    the  carrier  to  the  passenger  would 
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become  the  principal  thing,  and,  instead  of  facih'tating,  would 
seriously  impede,  the  discharge  of  the  duties  of  that  relation. 

In  not  a  few  of  the  cases  in  which  the  doctrine  has  been  re- 
ferred to,  the  real  ground  on  which  the  carrier  was  sought  to 
be  held  liable  was  that  of  active  negligent  conduct  of  its  em- 
ployees towards  persons  at  stations  or  upon  trains.  It  is  scarcely 
necessary  to  say  that  we  have  before  us  no  such  case,  or  that 
our  decision  would  not  affect  a  right  of  recovery  of  that  kind. 
Persons  who  go  to  such  places  upon  occasions  like  that  which 
took  plaintiff  to  defendant's  waiting  room  are  not  there  Imlaw- 
tully  or  wrongfully,  and  their  rights  as  licensees  to  complain  of 
active  negligence  by  which  they  are  injured  is  unquestioned.  The 
question  here  is  whether  or  not  the  carrier  owes  them  the  affirma- 
tive duty  of  keeping  its  premises  safe  for  their  use  as  persons 
invited  by  it  to  go  there,  and  we  must  hold  that  it  does  not  owe 
that  duty. 

Reversed  and  rendered. 


Illinois  Civnt.  R.  Co.  z\  Elliott. 

(Court  of  Appeals  of  Kentucky,  May  21,  1908.) 

[110  S.  W.  Rep.  817.] 

Eminent  Domain  —  Injury  to  Property  Not  Taken  —  Noise  from 
Trains.* — One  whose  property  does  not  adjoin  a  right  of  way  cannot 
recover  for  damage  from  the  noise  of  operating  trains. 

♦For  the  authorities  in  this  series  on  the  question  whether 
smoke,  cinders,  noise,  and  vibration,  are  elements  of  injury  to  prop- 
erty caused  by  the  operation  of  railroads,  for  which  damages  are  re- 
coverable, see  extensive  note,  2  R.  R.  R.  214,  25  Am.  &  Eng.  R.  Cas., 
N.  S.,  214;  extensive  note,  15  R.  R.  R.  519,  38  Am.  &  Eng.  R.  Cas.,  N. 
S.,  519;  Thomason  v.  Seaboard  Air  Line  Ry.  (N.  Car.),  25  R.  R.  ,R- 
385,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  385  (injury  to  furniture  of  adjoin- 
ing owners  from  smoke  and  cinders  caused  to  pass  through  house 
by  negligent  railroad  operations  on  spur  track  in  city);  Grossman  r. 
Houston,  etc.,  Ry.  Co.  (Tex.),  24  R.  R.  R.  25,  47  Am.  &  Eng.  R.  Cas., 
N.  S.,  25  (personal  inconvenience  and  discomfort  to  abutting  owner 
caused  by  operation  of  railroad  in  street  cannot  give  rise  to  a  cause 
of  action);  Shirley  v.  Southern  Ry.  Co.  (Ky.),  21  R.  R.  R.  787,  44  Am. 
&  Eng.  R.  Cas.,.N.  S.,  787;  Smith  if.  St.  Paul,  M.  &  M.  Ry.  Co. 
(Wash.),  17  R.  R.  R.  114,  40  Am.  &  Eng.  R.  Cas.,  N.  S..  114  (inci- 
dental damages  from  the  construction  and  operation  of  railroad,  right 
to  recover,  under  Wash.  Const.  Art.  1,  §  16);  Louisiana  Ry.  & 
Nav.  Co.  V.  Jones  (La.),  14  R.  R.  R.  684,  37  Am.  &  Eng.  R.  Cas.,  N. 
S.,  684;  St.  Louis  Belt  &  Term.  Ry.  Co.  v.  Mendonsa  (Mo.),  19  R.  R 
R.  618,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  618  (noise,  smoke,  and  danger 
from  fire);  Calumet  &  C.  Canal  &  Dock  Co.  v.  Morawety  (III.),  4 
R.  R.  R.  474,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  474  (sufficiency  of  evi- 


Voi,  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  X  S  99 

Illinois  Cent.  R.  Co.  v.  Elliott 

Same— Obstruction  of  Street  and  AUey.f — Under  Const.  §  242,  pro- 
viding that  one  vested  with  the  privilege  of  taking  private  property 
for  public  use  shall  make  compensation  for  the  property  taken  or  in- 
jured, one  whose  property  adjoins  a  street  and  an  alley  may  recover 
damages  for  the  obstruction  thereof  by  construction  of  a  railroad 
across  them,  though  at  points  not  abutting  his  property. 

Same — Temporary  Obstruction — Measure  of  Damages. — Where  a 
railroad  obstructs,  without  right,  a  street,  by  construction  of  its  road, 
but  afterwards  removes  the  obstruction,  by  constructing  a  proper 
crossing,  the  measure  of  damages  to  property  on  the  street  is  the 
diminution  in  the  value  of  the  use  of  it  during  the  continuance  of  the 
(»bstruction  caused  thereby. 

Same — Damages  from  Cinders  and  Smoke.* — Though  property  does 
not  adjoin  a  railroad  right  of  way,  damages  to  it  from  cinders,  soot, 
and  smoke  thrown  on  it  from  trains  are  recoverable,  though  taken 
there  by  ordinary  winds,  but  not  when  taken  there  by  unusual  winds. 

Same— Instructions — Measure  of  Damages. — A  railroad  not  being, 
as  claimed,  liable  for  damages  to  property,  not  on  the  right  of  way, 
from  noise  of  the  trains,  but  only  for  damages  from  obstruction  of 
the  street,  which  it  adjoins,  and  from  cinders,  soot,  and  smoke  cast 
on  it  from  the  trains,  the  court  should  not  instruct  that  the  measure 
of  damages  is  the  difference  in  the  value  of  the  property  just  before 
and  just  after  the  road  was  constructed;  but  should  state  it  as  any 
difference  in  the  value  of  the  property  with  the  cinders,  soot,  and 
smoke  and  obstruction,  and  what  it  would  be  without  them. 

Appeal  from  Circuit  Court,  Ballard  County. 
*To  be  officially  reported." 

Action  by  Mrs.  A.  O.  Elliott  against  the  Illinois  Central  Rail- 
road Company.  Judgment  for  plaintiff.  Defendant  appeals.  Re- 
versed, and  remanded  for  new  trial. 

Trabue,  Doolan  &  Cox,  Robbins,  Thomas  &  Corbett,  and  /.  M, 
Dickinson,  for  appellant. 
/.  B,  Wickliffe,  for  appellee. 

<ience  of  danger  to  abutting  property  by  reason  of  smoke  and  cin- 
ders); note  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  706. 
•See    foot-note     on     preceding    page. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  of 
property  owners  to  recover  damages  on  account  of  the  obstruction 
of  egress  and  ingress  caused  by  the  construction  or  operation  of 
a  railroad,  see  extensive  note,  15  R.  R.  R.  519,  38  Am.  &  Eng.  R. 
Cas.,  N.  S.,  519;  note,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  444;  Louis- 
^^^e  &  N.  R.  Co.  v.  Scomp  (Ky.),  26  R.  R.  R.  381,  49  Am.  &  Eng. 
R-  Cas.,  N.  S-,  381  (obstruction  of  private  passway  over  railroad 
track);  Hyman  v.  Ann  Arbor  R.  Co.  (Mich.),  17  R.  R.  R.  383,  40 
Am.  &  Eng.  R.  Cas.,  N.  S.,  383  (access  to  land  purchased  in  platted 
portion  of  city  destroyed  by  embankment  constructed  by  railroad 
on  its  right  of  way,  with  knowledge  of  the  facts);  Putnam  v.  Boston 
J  PR.  Corp.  (Mass.),  5  R.  R.  R.  721,  28  Am.  &  Eng.  R.  Cas.,  N.  S., 
721  (injury  to    nonabutting  property  from  change  of  street  grade); 
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HoBSON,  J.  Mrs.  A.  O.  Elliott  is  the  owner  of  two  lots  in 
the  town  of  Wickliffe,  Ky.,  at  the  comer  of  Front  and  Court 
streets,  on  which  she  resides  and  conducts  a  hotel.  Prior  to  the 
year  1904,  the  line  of  the  railroad  ran  west  of  Mrs.  Elliott's 
house  near  the  Mississippi  river,  which  gradually  encroached 
upon  the  railroad  track;  and,  to  avoid  this  trouble,  the  railroad 
company  built  a  new  line  further  from  the  river  and  between 
Tvlrs.  Elliott's  house  and  the  central  part  of  the  town  of  Wickliffe. 
The  new  line  crosses  both  Front  street  and  Court  street,  and  also 
crosses  an  alley  back  of  her  house,  her  land  running  back  to  the 
alley.  This  suit  was  brought  by  her  to  recover  damages  from 
the  railroad  company  for  the  obstruction  of  Front  street  and  the 
alley,  and  the  injury  to  her  property  from  the  smoke  and  cinders 
thrown  upon  it  and  the  noise  incidental  to  the  running  of  the 
railroad  trains.  The  proof  on  the  trial  showed  that  in  a  straight 
line  it  was  230  feet  from  Mrs.  Elliott's  house  to  the  old  line  oi 
the  railroad,  and  that  it  was  180  feet  from  her  house  to  the  new 
line.    The  situation  is  shown  on  the  following  plot : 

(Omitted  as  not  essential.) 

There  was  proof  introduced  on  the  trial  showing  that,  by  rea- 
son of  the  smoke  and  cinders  and  the  noise  of  passing  trains, 
Mrs.  Elliott's  house  was  unsuited  for  a  hotel,  and  had  been 
depreciated  in  value  something  like  $2,000  or  $3,000  by  the 
change  of  the  road.    The  court  instructed  the  jury  as  follows: 

"(1)  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  defendant  constructed  a  railroad  in  such  prox- 
imity to  the  home  of  the  plaintiff  that  the  noise  of  defendant's 
trains  and  the  smoke  and  dirt  that  passes  from  defendant's  en- 
gines to  plaintiff's  property  renders  her  house  less  comfortable 

• 

Bracy  v.  St.  Louis,  etc.,  R.  Co.  (Ark.),  20  R.  R.  R.  837,  43  Am.  & 
Eng.  R.  Cas.,  N.  S.,  837  (where  defendant's  residence  was  situated 
on  the  corner  of  two  streets,  he  was  not  entitled  to  compensation 
from  the  condemning  railroad  company  because  the  other  railroad 
company  was  compelled  to  stop  its  trains  in  front  of  defendant's 
residence);  Camden  Interstate  Ry.  Co.  v.  Smiley  (Ky.),  15  R.  R.  R- 
94,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  94  (abutting  owner  could  recover 
for  obstruction  of  ingress  and  egress  caused  by  excavation  of  rail- 
road viaduct  in  street);  Harrington  v.  Iowa  Cent.  Ry.  Co.  (Iowa), 
15  R.  R.  R.  97,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  97  (depreciation  in 
value  of  business  property  from  obstruction  of  street  affording  ac- 
cess to  it,  caused  by  railroad  embankment);  note,  13  Am.  &  Eng. 
R.  Cas.,  N.  S-,  444;  Lewis  v.  Pennsylvania  R.  Co.  (N.  J.),  3  Am.  & 
Eng.  R.  Cas.,  N.  S.,  413;  note,  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  371,  et 
seq.;  Limburger  v.  San  Antonio  R.  Y.  Co.  (Tex.),  1  Am.  &  Eng.  R- 
Cas.,  N.  S.,  171  (change  of  street  grade);  State  v.  Trenton  Passenger 
Ry.  Co.  (N.  J.),  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  392  (erection  of  poles  in 
streets);  Guinn  v.  Ohio  River  R.  Co.  (W.  Va.),  13  Am.  &  Eng.  R.  Cas., 
N.  S..  437;  Louisville,  etc.,  R.  Co.  v.  Hooe  (Ky.),  4  Am.  &  Eng.  R- 
Cas.,  N.  S.,  264;  Taylor  v.  Bay  City  St.  R.  Co.  (Mich.),  i  Am.  & 
Eng.  R.  Cas.,  N.  S.,  165  (obstruction  of  reasonable  right  of  pas- 
sage). 
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as  a  residence,  and  less  valuable  by  reason  thereof,  or  if  you 
believe  from  the  evidence  that  if  defendant  in  constructing  its 
road  obstructed,  stopped  up,  or  destroyed  a  portion  of  Front  or 
First  street  and  a  portion  of  the  alley  in  the  rear  of  plaintiff's 
property,  and  that,  by  reason  of  such  obstruction,  stoppage,  or 
destruction  of  said  street  or  alley,  plaintiff's  property  has  been 
damaged,  then  you  will  find,  for  plaintiff  such  damages  as 
you  may  believe  she  has  sustained  by  either  or  both  of  the  above 
causes,  not  exceeding  the  sum  of  $4,000,  and  in  measuring  such 
damages,  if  any,  you  will  consider  the  value  of  her  house  and  lot 
immediately  before  the  defendant  constructed  its  road  and  began 
10  operate  over  it,  and  the  value  of  the  same  property  immedi- 
ately thereafter,  caused  proximately  by  the  two  causes  mentioned ; 
that  is  to  say,  by  any  increase  in  dirt,  noise,  or  smoke  or  by 
dimimition  in  value  of  the  property  through  the  destruction  of 
portion  of  Front  street  and  of  the  alley  in  rear  of  said  property. 

"(2)  The  court  instructs  the  jury  to  find  for  the  defendant 
unless  the  jury  believes  from  the  evidence  that,  by  the  change  of 
the  defendant's  railroad,  it  was  placed  nearer  to  the  plaintiff's 
property,  and  that  there  was  increased  noise  and  smoke  thrown 
upon  and  around  her  property  from  what  it  had  formerly  been 
subjected  to,  and  by  reason  of  such  increased  noise  and  smoke 
her  property  was  diminished  in  value.  The  law  is  for  the  de- 
fendant, and  you  should  so  find,  unless  you  may  further  believe 
from  the  evidence  that  the  destruction  of  First  street  or  the  alley 
in  the  rear  of  plaintiff's  property  was  the  proximate  cause  of  the 
injur}'  to  plaintiff's  property,  in  which  latter  event  you  should 
find  for  plaintiff  the  difference  in  value,  if  any,  between  said 
property  immediately  before  said  street  and  alley  were  obstructed 
or  destroyed  and  the  value  of  same  immediately  afterward,  and 
unless  you  believe  the  latter  proposition  or  the  one  presented 
above  the  law  is  for  defendant,  and  you  should  so  find. 

"(3)  The  court  instructs  the  jury  that  the  defendant  had  the 
right  to  move  its  track  from  the  west  side  to  the  east  side  of  the 
plaintiff's  property,  and  the  jury  cannot  find  any  damages  result- 
ing to  her  property  solely  from  the  change  of  location  of  its  rail- 
road." 

A  great  deal  of  evidence  was  admitted  on  the  trial  as  to  the 
annoyance  caused  by  the  noise  from  the  trains.  One  witness 
said  that  "it  seems  like  the  train  is  running  in  at  your  window 
if  you  happen  to  wake  up  at  night  upstairs  on  the  north  side  of 
the  house."  All  the  evidence  as  to  the  noise  .made  by  the  trains 
diould  have  been  excluded,  and  the  instruction  should  not  have 
alflowed  any  recovery  on  account  of  noise.  The  running  of  a  rail- 
road train  is  a  lawful  business  carried  on  upon  the  owner's  own 
property.  The  noise  is  inseparable  from  the  running  of  the  trains. 
^0  amount  of  care  can  prevent  it.     Mrs.  Elliott's  property  does 
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not  adjoin  the  right  of  way,  and,  if  she  can  maintain  an  action 
for  this  noise,  ever>'  property  owner  in  the  town  could  maintain 
a  like  action,  and  so  could  all  those  along  the  right  of  way.  That 
an  abutting  owner  on  a  street  cannot  recover  for  the  noise  made 
by  the  trains  was  held  in  Cosby  z\  Owensboro  R.  R.  Co.,  10  Bush. 
294;  C.  &  O.  R.  R.  v.  Gross,  43  S.  W.  203,  19  Ky.  Law  Rep. 
1926;  L.  &  N.  R.  R.  Co.  z\  Kleymeier,  105  Ky.  609,  49  S.  W.  484; 
and  in  a  number  of  other  cases,  this  court,  in  defining  what  may 
be  recovered  for,  has  omitted  noise  from  passing  trains.  See 
Railroad  Co.  v.  Combs,  10  Bush,  392,  19  Am.  Rep.  67 ;  Hender- 
son Belt  R.  Co.  V.  Dechamp,  95  Ky.  219,  24  S.  W.  605;  Willis  v, 
K.  &  I.  Bridge  Co.,  104  Ky.  186,  46  S.  W.  488. 

There  was  proof  on  the  trial  that  the  railroad  made  a  cut 
across  Front  street  and  across  the  alley  in  the  rear  of   Mrs. 
Elliott's  lot,  thus  entirely  obstructing  travel  along  Front  street 
or  along  the  alley.     It  is  insisted  that,  as  this  obstruction  of  the 
alley  and  of  Front  street  is  at  a  point  not  abutting  the  property 
of  Airs.  Elliott,  she  cannot  recover  for  it.    There  are  authorities 
sustaining  this  view,  but  the  rule  in  Kentucky  is  otherwise.     In 
Transylvania  University  v.  Lexington,  3  B.  Mon.  27,  38  Am.  Dec. 
173,  the  court  said:    "Every  owner  of  ground  on  any  street  in 
Lexington  has  a  right,  as  inviolable  as  it  is  indisputable,  to  the 
common  and  unobstructed  use  of  the  contiguous  highway,  so  far 
as  it  may  be  necessary  for  affording  him  certain  incidental  ease- 
ments and  services,  and  a  convenient  outlet  to  other  streets.    And 
cf  this  right  the  Legislature  cannot  deprive  him,  without  his  con- 
sent, or  a  just  compensation  in  money.     The  extent  of  this  ap- 
purtenant right,  depending  on  circumstances,  may  not  in  a  par- 
ticular case  be  easily  definable  with  mathematical  precision.    As 
far  as  it  exists,  however,  it  partakes  of  the  character  of  private 
property,  and  is  therefore  protected  by  the  fundamental  law  as 
property.    But  it  cannot,  as  to  each  proprietor  of  ground,  be  co- 
extensive with  all  the  streets  and  alleys  of  the  city.    As  a  private 
right,  it  must,  like  that  of  vicinage,  be  limited  to  its  own  nature 
and  end ;  that  is,  chiefly  by  the  necessity  of  convenient  access  to, 
and  outlet  from,  the  ground  of  each  proprietor."    This  case  was 
followed  in  Gargan  v.  Louisville,  etc.,  R.  R.  Co.,  89  Ky.  212,  12 
S.  W.  259,  6  L.  R.  A.  340;  Bannon  v,  Rohmeiser,  90  Ky.  52,  13 
S.  W.  444,  29  Am.  St.  Rep.  355 ;  WickliflFe  v,  I.  C.  R.  R.  Co., 
108  S.  W.  243,  32  Ky.  Law  Rep.  1159.    As  far  as  appears  from 
the  evidence,  the  obstructions  in  the  street  and  the  alley  are 
permanent,  and,  if  the  condition  remains  at  the  trial,  the  measure 
of  damages  for  the  obstruction  will  be  the  diminution  in  value 
of  the  property  by  reason  of  it.    But  the  defendant  has  no  right 
to  obstruct  the  highway,  and,  if  it  shall  remove  the  obstruction 
by  putting  in  a  proper  crossing,  the  measure  of  damages  will  be 
the  diminution  in  value  of  the  use  of  Mrs.  Ell'ott's  property  dur- 
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ing  the  time  the  obstruction  was  continued.  L.  &  N.  R.  R.  zk 
Carter,  76  S.  W.  364,  25  Ky.  Law  Rep.  759;  Id.,  77  S.  W.  719, 
25  Ky.  Law  Rep.  1303. 

It  is  also  insisted  that,  as  the  railroad  does  not  run  along  the 
street  adjoining  the  plaintiff's  property,  she  cannot  recover  any- 
thing for  the  smoke  and  dirt  thrown  on  her  property  by  the 
trains.  The  contrary  rule  was  laid  down  in  Willis  v.  K.  &  I. 
Bridge  Co.,  104  Ky.  186,  46  S.  W.  488,  and  in  L.  &  N.  R.  R.  Co. 
I .  Walton,  67  S.  W.  988,  24  Ky.  Law  Rep.  9.  Where  a  railroad 
throws  smoke  and  cinders  upon  the  property  of  another,  it  is  a 
trespass  upon  the  property,  and  this  is  an  injury  to  the  property, 
for  which,  by  the  express  mandate  of  the  Constitution,  compen- 
sation must  be  made.  Section  242  of  the  Constitution  provides : 
"Municipal  or  other  corporations  or  individuals  invested  with  the 
privilege  of  taking  private  property  for  public  use  shall  make  just 
compensation  for.  the  property  taken,  injured  or  destroyed  by 
them."  Under  this  provision,  where  private  property  is  injured 
by  a  railroad  corporation,  it  must  make  just  compensation  for  the 
injur}',  and  it  cannot  make  any  difference  whether  the  railroad  is 
upon  a  street  in  front  of  the  property  or  elsewhere. 

The  defendant  asked  the  court  to  instruct  the  jury  that  there 
could  be  no  recovery  for  smoke  or  cinders  carried  upon  the  prop- 
erly by  currents  of  wind.    The  instruction  was  refused,  and  of 
this  it  complains.    Elizabeth  town,  etc.,  R.  Co.  v.  Combs,  10  Bush, 
392,  19  Am.  Rep.  67,  the  court  said:     "And,  if  his  houses  are 
damaged  by  having  smoke,  soot,  or  fire  from  passing  engines 
thrown  or  blown  into  or  against  them,  he  is  entitled  to  recover 
for  this  also.''     In  Henderson  Belt  R.  Co.  v.  Dechamp,  95  Ky. 
224,  24  S.  W.  605,  the  circuit  court  instructed  the  jury  that  the 
railroad  company  was  not  responsible  for  smoke  or  cinders  ear- 
ned upon  the  property  by  currents  of  wind.    There  was  a  verdict 
for  the  plaintiff,  and  the  railroad  company  appealed.    The  judg- 
ment was  affirmed,  but  the  only  question  before  the  court  was 
whether  the  in.struction  was  prejudicial  to  the  railroad  company. 
In  the  subsequent  case  of  L.  &  N.  R.  R.  Co.  v.  Kleymeier,  105 
Ky.  612,  49  S.  W.  484,  the  judgment  was  reversed  for  other  rea- 
sons, and,  at  the  conclusion  of  the  opinion,  it  was  held  that  the 
instruction  should  have  been  given.     But  what  the  court  had  in 
mind  was  unusual  currents  of  wind.    The  air  is  hardly  ever  still. 
Cinders  and  smoke  will  usually  float  off  to  one  side  of  the  rail- 
road.  This  may  be  ordinarily  expected,  and  the  defendant  should 
te  responsible  for  such  consequences  as  must  be  anticipated ;  but 
it  is  not  responsible  for  the  smoke  or  cinders  carried  to  adjoining 
property  by  unusual  currents  of  wind,  and  on  another  trial  the 
court  will  so  instruct  the  jury. 

The  court  erred  in  telling  the  jury  that  the  measure  of  dam- 
ages was  the  difference  in  value  of  the  property  just  before  and 
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just  after  the  road  was  constructed.     Bv  this  measure  of   dam- 
ages, the  jury  necessarily  got  into  their  mitids  that  they  should 
take  into  consideration  the  diminution  in  value  of  the  plaintiff's 
property  by  reason  of  the  change  in  the  locailion  of  the  railroad. 
On  another  trial  the  court  will  tell  the  jury  that,  if  the  increased 
cinders,  soot,  or  smoke  or  the  obstruction  of  the  street  or  the  ob- 
struction of  the  alley  diminishes  the  value  of  the  plaintiff's  prop- 
erty, then  the  measure  of  damages  is  the  difference  in  value  of 
the  property  wilh  the  cinders,  soot,  and  smoke  and  obstruction 
of  the  street  and  alley  as  they  are  and  what  it  would  be  without 
the  increased  cinders,  soot,  or  smoke  or  the  obstruction  of  the 
street  or  alley.    The  court  will,  in  lieu  of  the  second  instruction, 
on  another  trial  tell  the  jury  that,  unless  the  plaintiff's  property 
has  been  diminished  in  value  by  reason  of  the  increased  cinders, 
soot,  and  smoke  thrown  from  the  trains  upon  the  property  or  by- 
reason  of  the  obstruction  of  Front  street  or  the  alley  in  the  rear 
of  the  property,  they  should  find  for  the  defendant. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial,  and 
for  further  proceedings  consistent  herewith. 
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(Supreme  Court  of  Washington,  Oct.  15,  1908.) 

[97  Pac.  Rep.  665.] 

Eminent    Domain — Property — "Private    Propertjr" — "Damaged.^* — 

A  landowner's  right  of  egress  and  ingress  to  and  from  the  street  is 
private  property,  within  Const,  art.  1,  §  16,  providing  that  no  private 
property  shall  be  taken  or  damaged  for  public  use  without  just  com- 
pensation. 

Same — "Private  Property."t — An  abutting  property  owner  has  an 
interest  in  the  street  in  addition  to  the  general  interest  of  the  public, 
and  such  interest  or  easement  is  private  property,  within  Const,  art. 
1,  §  16,  and  cannot  be  damaged  without  compensation  first  having 
been  made. 

Same — Remedy  of  Property  Owner — Injunction.]: — Where  the  op- 

*Sec  last  foot-note  appended  to  preceding  case. 

tFor  the  authorities  in  this  series  on  the  question  whether  an 
abutting  owner  is  entitled  to  compensation  on  account  of  the  con- 
struction or  operation  of  railroads  in  streets,  see  last  foot-note  ap- 
pended to  Yazoo  &  M.  V.  R.  Co.  v.  Lefoldt  (Miss.).  21  R.  R.  R. 
800,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  800;  last  foot-note  appended  to 
Little  Rock,  etc.,  Ry.  Co.  v.  Greer  (Ark.),  21  R.  R.  R.  504,  44  Am.  & 
Eng.  R.  Cas.,  N.  S.,  504;  foot-note  appended  to  Younkin  v.  Mil- 
waukee, etc.,  Co.  (Wis.),  10  R.  R.  R.  193,  33  Am.  &  Eng.  R.  Cas.,  N, 
S.,  193,  where  all  those  preceding  it  are  collected  or  referred  to. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  to 
enjoin  the  construction  or  operation  of  a  railroad,  see  extensive  note» 
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cration  of  a  steam  railroad  in  a  street  will  materially  interfere  with 
the  access  to  the  premises  of  an  abutting  owner,  and  will  materially 
diminish  the  market  and  retail  value  of  the  property,  and  render  the 
owner's  business  less  profitable,  the  owner  is  entitled  to  a  judgment 
restraining  the  operation  of  the  railroad,  until  the  damages  have  been 
paid. 

Same. — The  Supreme  Court  on  affirming  a  judgment  restraining 
a  railroad  company  from  operating  a  steam  railroad  in  a  street,  until 
the  damages  to  the  abutting  owners  have  been  paid,  will  hold  the 
injunction  in  abeyance  for  30  days  to  allow  the  company  to  com- 
mence condemnation  proceedings,  and  will  enforce  the  injunction 
after  that  time,  if  such  proceedings  are  not  commenced. 

Appeal  from  Superior  Court,  Stevens  County;  W.  O.  Chap- 
man, Judge- 
Action  by  H.  M.  Lund  and  wife  against  the  Idaho  &  Washing- 
ton Northern  Railroad.    From  a  judgment  for  plaintiffs,  defend- 
ant appeals.    Affirmed. 
See,  also,  93  Pac.  1071. 

Belden  &  Losey  and  Post,  Avery  &  Higgins,  for  appellant. 
Cannon  &  Lee,  for  respondents. 

Dunbar,  J.    Among  the  material  allegations  of  the  complaint 
in  this  case,  it  is  alleged  that  on  the  24th  day  of  October,  1907, 

21  Am.  &  Eng.  R.  Cas.,  N.  S.,  770  (construction);  note,  l  Am.  & 
Eng.  R.  Cas.,  N.  S.,  50  (wrongful  use  of  street) ;  notes,  4  Am.  & 
Eng.  R.  Cas.,  N.  S.,  271,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  126,  221 
(rights  of  abutting  ow^ners);  note  18  Am.  &  Eng.  R.  Cas.,  N.  S., 
441  (injunction  not  granted  to  prevent  street  railway  from  crossing 
railroad);  note,  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  834  (where  refusal  to 
pay  award  in  condemnation  proceedings);  note,  15  Am.  &  Eng.  R. 
Cas.,  N.  S.,  836  (injunction  against  entry  before  payment  of  award 
in  condemnation  proceedings);  note,  15  Am.  &  Eng.  R.  Cas.,  N. 
S.,  410  (injunction  to  restrain  proceeding  in  ejectment);  extensive 
note.  15  R.  R.  R.  519,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  519  (nuisances); 
Taylar  v.  Florida,  etc..  Ry.  Co.  (Fla.),  27  R.  R.  R.  289,  50 
Am.  &  Eng.  R.  Cas.,  N.  S.,  289  (right  to  enjoin  the  running  of 
trains  where  breach  of  conditions  by  railroad  of  its  right  of 
way  deed);  Edwards  v.  Pittsburg  Junction  R.  Co.  (Pa.),  21  R.  R.  R. 
328,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  328  (railroad's  occupation  of 
street  without  legislative  authority  may  be  enjoined  by  private  cit- 
izen specially  injured);  South  Bound  R.  Co.  v.  Burton  (S.  Car.),  2 
R-  R.  R.  379.  25  Am.  &  Eng.  R.  Cas.,  N.  S..  379  (enjoining  statutory 
condemnation  proceedings  where  right  to  compensation  is  denied) ; 
N'oTth  Pennsylvania  R.  Co.  v.  Inland  Traction  Co.  (Pa.),  8  R.  R.  R. 
-^S-l,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  823  (railroad  company  cannot  en- 
join construction  of  a  street  railway  across  its  tracks  in  public  road, 
>'here  none  of  its  franchises  are  invaded  or  injured);*  Davis  v.  Balti- 
n;ore  &  0.  R.  Co.  (Md.),  18  R.  R.  R.  699,  41  Am.  &  Eng.  R.  Cas., 
N\  S.,  699  (both  bill  and  evidence  were  insufficient  to  justify  the  en- 
joining of  the  ccnstru*  iicn  (ti  a  railroad  switch  along  county  road  in 
front  of  plaintiff's   premises);    Gilcrest    Co.   v.    Des    Moines    (Iowa), 
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before  daylight  of  jaid  <!ay,  wiihoiit  the  consent  of  plaintiffs  or 
i.ulhority  of  them  and  against  their  wishes,  the  defendant  en- 
tered upon  Fourth  street,  in  the  city  of  Newport,  directly  in  front 
cf  the  premises  owned  by  plaintiffs,  and  whereon  they  were  then 
<ind  for  some  years  prior  thereto  had  been  conducting  a  retail 
hardware  store,  and  that  the  defendant  then  built  upon  said 
street  and  diagonally  across  the  same,  in  front  of  plaintiffs'  prop- 
erty, its  main  line  of  railroad;  that  no  compensation  had  been 
paid  to  plaintiffs  for  damages  sustained  by  reason  of  such  build- 
ing and  for  future  operation  of  the  railroad,  alleges  special  dam- 
ages, by  reason  of  the  obstruction  of  the  street  and  the  preven- 
tion of  travel  thereon,  and  by  reason  of  damage  to  plaintiffs' 
premises  by  smoke,  steam,  grease,  cinders,  noise,  etc.  Defendant 
admitted  the  building  of  the  railroad  and  its  intention  to  operate 
the  same  as  a  steam  railroad,  but  denied  that  plaintiffs  would 
suffer  any  other  damage  than  such  as  would  be  suffered  by  the 
public  in  general  by  the  use  of  the  street.  Upon  these  issues  the 
cause  went  to  trial,  and  the  evidence  showed  that  the  market  value 
of  plaintiffs'  premises  was  reduced  to  a  material  extent  by  reason 
of  the  construction  and  operation  of  this  road,  that  the  rental 
value  was  greatly  reduced,  and  that  the  plaintiffs'  business  was 
damaged  and  practically  made  unprofitable  by  reason  of  the  fact 
that  the  building  of  the  read  prevented  safe  ingress  and  egress 
to  and  from  their  place  of  business.     The  court,  among  others, 

17  R.  R.  R.  461,  40  Am.  &  Eng.  R.  Cas..  N.  S.,  461  (remedies  of  prop- 
erty owner  where  ordinance  permitted  the  obstruction  of  street  cross- 
ing by  standing  trains);  Collier  v.  Union  Ry.  Co.  (Tenn.).  17  R. 
R.  R.  426.  40  Am.  &  Ensr.  R.  Cas..  X.  S..  426  (right  to  enjoin  occupa- 
tion of  property  by  railroad);  Dolan  r.  Xew  York  &  H.  R.  Co. 
(X.  Y.).  8  R.  R.  R.  130.  31  Am.  &  Eng.  R.  Cas..  N.  S..  130  (right  of 
abutters  to  enjoin  operation  of  railroad  on  viaduct);  Stephens  v. 
New  York,  etc.,  R.  Co.  (X.  Y.).  7  R.  R.  R.  449,  30  Am.  &  Eng.  R.  Cas., 
N.  S.,  449  (abutter's  right  to  enjoin  construction  of  additional  tracks 
under  certain  agreement);  Dean  v.  Ann  Arbor  R.  R.  (Mich.),  13  R. 
R.  R.  365,  36  Am.  &  Eng.  R.  Cas..  X.  S.,  365  (right  of  abutter  lo 
enjoin  raising  of  crossing  grade):  Zook  v.  Pennsylvania  R.  Co. 
(Pa.),  9  R.  R.  R.  480,  32  Am.  &  Eng.  R.  Cas.,  X.  S..  480  (abutter  was 
entitled  to  enjoin  construction  of  siding,  in  violation  of  ordinance, 
and  in  such  manner  as  to  iniure  his  property);  Rock  Island  &  R. 
Ry.  Co.  V.  Johnson  (III.).  9  R.  R.  R.  492.  32  Am.  &  Eng.  R.  Cas.. 
N.  S..  492  (abutter  was  not  guilty  of  laches  in  waiting  to  enioin  use 
of  second  track  in  street  until  he  had  ascertained  that  it  was  intended 
to  be  permanent);  Belington  &  X.  R.  Co.  i\  Town  of  Alston  (W. 
Va.),  10  R.  R.  R.  455.  33  Am.  &  Eng.  R.  Cas..  X.  S.,  455  (injunction 
was  not  the  proper  remedy  to  prevent  town  council  from  repealing 
orders  grantin?  use  of  streets  to  railroad);  Stockdale  v.  Rio  Grande 
W.  Ry.  Co.  (Utah),  12  R.  R.  R.  527.  35  Am.  &  Eng.  R.  Cas..  N.  S.. 
527  (switch  track  as  a  nuisance,  entitling  property  owner  to  injunctive 
relief):  Hall  v.  Pennsylvania  R.  Co.  (Pa.),  20  R.  R.  R.  840.  43  Am.  & 
Eng.  R.  Cas..  N.  S.,  840  (remedy  of  lot  owner  where  illeeal  use  of 
street  by  railroad);  Bubenzer  v.  Philadelphia,  B.  &  W.  R.  Co.  (Del.). 
12  R.  R.  R.  214,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  214  (where  one  has 
the    right   of    way,    acquired    by    prescription,    over   a    railroad    right 
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made  the  following  findings  of  fact:  That  plaintiffs'  premises, 
prior  to  the  construction  of  defendant's  road,  was  valuable  as  a 
retail  business  property,  and  was  a  desirable  retail  business  loca- 
tion: that  his  hardware  business  was,  and  for  many  years  had 
been,  a  profitable  and  lucrative  business;  that  the  defendant  in 
ihe  nighttime,  without  the  consent  and  against  the  protest  of  the 
[iaintiffs,  entered  upon  the  premises  substantially  as  alleged  in 
the  complaint;  that  the  said  Fourth  street  had  a  width  of  70 
fett;  that  the  said  railroad  as  so  constructed  and  the  operation 
thereof  in  the  usual  manner  of  operating  engines  and  cars  over 
and  upon  the  same  will  materially  interfere  with  ingress  to  and 
egress*  from  plaintiffs'  said  premises,  and  will  cause  smoke, 
cinders,  and  steam  to  fall  upon  plaintiffs'  premises,  and  will 
otherwise  cause  injury  and  damage  to  plaintiffs'  said  business; 
that  all  said  injuries  so  caused  constitute  special  damages  to 
plaintiffs*  said  property  and  plaintiffs'  said  business;  and  that 
ihe  construction  of  the  said  railroad  was  with  the  permission  of 
the  city  of  Newport  and  authority  theretofore  granted  by  ordi- 
nance. As  conclusions  of  law  the  court  found  that  the  plaintiffs 
were  entitled  to  an  injunction  restraining  and  enjoining  the  de- 
fendant from  in  any  manner  operating  or  running  its  engines, 
cars,  trains,  or  other  railroad  equipment  over  and  upon  its  said 
track  in  front  of  plaintiffs'  said  premises,  or  in  any  manner  using 
said  railroad  at  said  point,  until  it  shall  first  have  paid  to  plain- 

of  way,  and  shows  that  the  company  threatens  to  erect  a 
permanent  structure  obstructing  it,  a  preliminary  injunction  will 
be  granted  restraining  the  erection  of  the  structure);  Baker  v. 
Selraa  St.  &  Sub.  Ry.  Co.  (Ala.),  7  R.  R.  R.  506,  30  Am.  &  Eng.  R. 
Cas.,  X.  S.,  506  (abutter  having  remedy  at  law,  cannot  enjoin  con- 
struction of  street  railway  on  ground  of  threatened  danger  to  in- 
gress and  egress  and  incidental'  inconvenience);  North  Pennsyl- 
vania R.  Co.  V.  Island  Traction  Co.  (Pa.),  8  R.  R.  R.  823,  31  Am.  & 
Eng.  R.  Cas.,  N.  S.,  823  (abutter,  whose  half  of  highway  was  not 
touched  by  railroad  tracks,  could  not  enjoin  construction  of  railroad 
beyond  the  center  on  the  other  side);  Paige  v,  Schenectady  Ry,  Co. 
'-\-  Y.),  11  R.  R.  R.  121,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  121  (abut- 
ter's right  to  enjoin  operation  of  street  railway  subsequent  to  aban- 
donment was  not  created  by  act  of  its  receiver  in  abandoning  it) ; 
Vounkin  v.  Milwaukee,  etc.,  Co.  (Wis.),  10  R.  R.  R.  193,  33  Am.  & 
^ng.  R.  Cas.,  N.  S.,  193  (injunction  was  proper  remedy  of  abut- 
ters where  unlawful  occupation  of  streets  by  street  railway) ;  Rische 
''.  Texas  Transp.  Co.  (Tex.),  l  R.  R.  R.  484,  24  Am.  &  Eng.  R. 
Cas.,  N.  S.,  484  (right  of  abutting  owner  to  restrain  construction  of 
road  on  account  of  damage  from  preparatory  work) ;  Varwig  v. 
Cleveland,  etc.,  R.  Co.  (Ohio),  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  265 
bright  of  purchaser  of  abutting  property  to  enjoin  laying  of  additional 
tracks);  Pennsylvania  Co.  v.  City  of  Chicago  (111.),  15  Am.  &  Eng. 
K-  Cas.,  N.  S.,  618  (right  of  abutter  to  enjoin  use  of  street  by  rail- 
road); Illinois  Cent.  R.  Co.  v.  Thomas  (Miss.),  10  Am.  &  Eng.  R. 
Cas.,  X.  S.,  846  (right  of  abutter  to  enjoin  use  of  streets  for  car 
bracks);  Carlisle,  etc.,  Ry.  Co.  v.  Philadelphia,  etc.,  R.  Co.  (Pa.),  22 
Am.  &  Eng.  R.  Cas.,  N.  S.,  754  (right  to  enjoin  interference  by  other 
railroads  in  crossing  tracks  at  grade) ;  Highland  Ave,  &  B.  R.  Co.  v. 
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tiffs  the  amount  of  damage  caused  to  plaintiffs'  said  property  by 
reason  of  such  construction  and  operation  of  the  road. 

Appellant  excepted  to  the  material  findings  of  fact  in  relation 
to  the  respondents'  damages,  and  insists  that  said  findings   are 
error.    An  examination  of  the  record,  however,  convinces  us  that 
the     findings    are     abundantly     sustained     by    the     testimony, 
and    we    shall    therefore    discuss    the    case    from    the    stand- 
point    made     by  these     findings.     Section     16,     art,      1,      of 
the    state    Constitution,    is    as    follows:     '*No    private     prop- 
erty    shall     be     taken     or    damaged     for    public     or    private 
use  without  just  compensation  having  first  been  made  or  paid 
mto  court  for  the  owner.*'     This  language  is  so  plain  and  un- 
equivocal that  to  undertake  to  construe  it  would  be  like  under- 
taking to  demonstrate  a   self-evident  proposition   in  geometrj'. 
IT  is  terse,  vigorous,  plain,  compact,  and  certain  as  to  its  mean- 
ing, and  the  only  thing  which  will  bear  discussion  in  connection 
with  it  is  what  is  priva'.e  property,  what  is  a  taking  and  what  is 
a  damaging  of  private  property.     It  has  been  the  uniform  hold- 
ing of  this  court  since  the  decision  in  the  case  of  Brown  v. 
Seattle,  5  Wash.  35,  31  Pac.  313,  32  Pac.  214,  18  L.  R.  A.  161, 
that  the  right  of  ingress  and  egress  which  the  owner  of   lots 
abutting  on  a  street  had  was  property,  and  that  the  interference 
with  such  right  was  a  damage  within  the  meaning  of  the  con- 
stitutional provision.     In  commenting  on  Moore  %\  City  of  At- 

Birmingham,  etc..  Co.  (Ala.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  502;  Phil- 
adelphia, etc.,  Co.  t'.  Wilmington  City  Ry.  Co.  (Del.),  9  Am.  &  Eng. 
R.  Cas.,  X.  S.,  493  (right  of  one  street  railway  to  enjoin  another  from 
crossing  its  tracks  at  grade);  O'Rielly  v.  New  York  El.  R.  Co.  (X. 
Y.),  3  km.  &  Eng.  R.  Cas.,  N^.  S.,  432  (right  to  enjoin  construction 
of  elevated  railway  in  absence  of  actual  damage);  Doane  v.  Lake  St. 
El.  R.  Co.  (TIL),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  781  (right  of  abut- 
ting owner  to  enjoin  construction  of  elevated  railway);  Willamette 
Iron  Works  v.  Oregon  Ry.  &  Nav.  Co.  (Ore.),  1  Am.  &  Eng.  R.  Cas., 
X.  S..  36  (condemnation  proceedings);  Stoltz  v.  Milwaukee  &  L.  W. 
R.  Co.  (Wis.),  15  Am.  &  Eng.  R.  Cas.,  N.  S..  820  (right  to  en- 
join railroad  from  taking  possession  of  land  before  payment  of 
award);  Harrellson  v.  Kansas  City  &  A.  R.  Co.  (Mo.).  16  Am.  &  Eng. 
R.  Cas.,  N.  S.,  848  (continuing  nuisance) ;  Potts  v.  Quaker  City  Elec. 
R.  Co.  (Pa.),  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  401  (rights  of  abutters 
as  against  elevated  railroads);  Mobile  &  M.  Ry.  Co.  v.  .\labama  M. 
Ry.  Co.  (.Ala.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  128  (right  of  abutting 
owners  to  enjoin  construction  of  railroads  in  streets);  Taylor  r. 
Portsmouth,  etc.,  Ry.  (Me.),  10  Am.  &  Eng.  R.  Cas.,  X.  S..  215 
(right  of  abutting  owners  to  enjoin  location  of  street  railway  within 
the  limits  of  a  public  way);  Bond  v.  Pennsylvania  Co.  (Til.),  10  Am. 
&  Eng.  R.  Cas.,  X.  S..  118  (right  of  abutting  owners  to  enjoin  op- 
eration of  steam  railroad  in  city  streets) ;  Tamaqua  &  L.  St.  R.  Co. 
V.  Rahn  Township  (Pa.),  1  Am.  &  Eng.  R.  Cas.,  X.  S., 
198  (right  to  injunction  where  rights  of  street  railway  companies  are 
conflicting);  Xew  England  R.  Co.  f.  Central  Ry.  &  Elec.  Co.  (Conn.). 
8  Am.  &  Eng.  R.  Cas..  X'^.  S..  261  (power  of  rival  street  railway  to 
enjoin  illegal  construction);  Lockwood  v.  Wabash  R.  Co.  (Mo.),  1 
Am.  &  Eng.  R.  Cas.,  X.  S.,  16  (railroads  in  streets);  Rutland  R.  Co. 
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lanta,  70  Ga.  611,  where  the  constitutional  provision  under  con- 
Mieration  was  similar  to  ours,  and  where  the  injunction  was 
'cnied.  we  said:  **A  case  has  been  brought  to  our  notice  which 
i>  exactly  in  point  in  its  ruling,  viz.,  Moore  v.  City  of  Atlanta, 
70  Ga.  611.  The  Constitution  of  Georgia  provides  that  private 
propert}'  shall  not  be  taken  or  darr;aged  without  just  and  equi- 
table compensation  being  first  paid.  The  city  of  Atlanta  was 
proceeding  to  grade  a  street  in  front  of  Moore's  property,  and 
he  applied  for  an  injunction  to  restrain  the  prosecution  of  the 
work  until  his  damages  should  be  assessed  and  paid.  The  writ 
was  refused,  and  on  appeal  the  Supreme  Court  affirmed  the  judg- 
ment. The  decision  of  this  case,  as  the  reading  of  the  opinion 
rhows,  was  based  upon  the  argument  that  it  was  better  that  one 
man  should  be  left  to  recover  his  damage  by  ordinary  suit  at  law 
than  the  city  authorities  be  hindered  in  grading  a  street;  or,  in 
other  words,  the  damage  to  one  man  was  balanced  against  the 
possible  inconvenience  of  many,  which  is  not  a  recognized  basis 

•  t  legal  decision.  The  embarrassments  of  the  constitutional  pro- 
nsions  were  pointed  out,  but  it  seems  to  us  the  plain  letter  of 
that  instrument  was  disregarded.  Justification  for  the  decision 
was  sought  in  the  case  of  Stetson  v,  Chicago,  etc.,  R.  R.  Co.,  75 
111.  74,  but  the  fact  seems  to  have  been  entirely  overlooked  that 
the  Constitution  of  Illinois  does  not  require  that  compensation 
be  first  made  in  any  such  case.  We  can  forsee  many  difficulties, 
and  perhaps  much  litigation,  likely  to  ensue  from  the  faithful 
enforcement  of  our  constitutional  requirement  that  damages  be 
first  paid ;  but  we  have  no  choice  in  the  matter,  and  these  diffi- 
culties, as  well  as  many  others,  must  be  met  and  dealt  with  as 
they  arise."  This  case  was  followed  by  Hatch  v.  Tacoma,  etc., 
R.  R.  Co.,  6  Wash.  1,  32  Pac.  1063,  where  it  was  decided  that 
the  owner  of  property  abutting  on  a  street  had  a  right  to  restrain 
the  operation  of  a  railroad  in  the  street  until  damages  were  paid, 
on  the  theory  that  his  right  to  the  use  of  the  street  in  front  of 

i. Chaffee  (Vt.).  21  Am.  &  Ehr.  R.  Cas.,  N.  S.,  513  (right  to  en- 
join occupation  of  land  recovered  by  railroad  in  ejectment  until  pay- 
Jjeni  of  value  of  improvements) ;  Alabama  M.  R.  Co.  v.  Southern  Ry. 
Co.  (Ala.).  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  112  (right  to  enjoin  use 
JJJ  tracks  by  another  Company);  Canastota  Knife  Co",  v.  Newington 
Tramway  Go.  (Conn.),  7  Am.  &  Eng.  R.  Cas..  N.  S.,  787  (unauthor- 
ized construction  of  street  railway);  Westheffer  7^  Lebanon  &  A. 
St.  R.  Co.  (Pa.),  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  170  (sufficiency  of  bill  to 
■^^strain  operation  of  railroad);  Burrus  v.  City  of  Columbus  (Ga.), 
^2  \m.  &  Eng.  R.  Cas.,  N.  S.,  869  (construction  and  operation  of 
^^ly  authorized  side  track  in  city  will  not  be  enjoined  at  instance  of 
abutting  private  owner);  Beeson  v.  City  of  Chicago   (U.   S.).  5  Am. 

*  Eng.  R.  Cas.,  N.  S.,  715  (power  of  abutting  owners  to  restrain  use 
'_t  street);  Brown  v.  Atlanta  Ry.  &  P.  Co.  (Ga.).  22  Am.  &  Eng. 
^  Cas.,  N.  S.,  886  (private  citizen  cannot  enjoin  exercise  of  cor- 
^nit  powers  by  street  railway  merely  because  its  property  was  ac- 
^^^«d  in  vio/ation  of  law). 
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his  premises  was  a  right  distinguished  from  that  of  the  general 
pubHc  and  was  properly  subject  to  damages.  We  said,  in  dis- 
cussing that  case :  "In  any  event,  if  the  appellants'  property  has 
been  damaged  in  a  manner  different  from  that  of  the  public  gen- 
erally by  the  appropriation  of  the  street  for  railroad  purposes, 
they  are  entitled  to  compensation;  and  damages,  to  be  recover- 
able, are  not  confined  to  the  land  itself,  but  may  only  [also] 
affect  that  which  is  incident  thereto,  and  necessary  to  the  use 
therepf.  The  owner  of  a  lot  on  a  street  in  a  city  has  a  right  to 
the  use  of  the  adjoining  street  which  is  distinct  from  that  of  the 
public,  and  such  right  is  as  much  property  as  the  lot  itself,  and 
cannot  be  taken  away  or  injuriously  affected  without  compensa- 
tion." 

This  court  has  never  wavered  in  its  adherence  to  the  general 
principles  announced  in  these  two  cases,  but  has  substantially 
reaffirmed  the  doctrines  therein  announced  in  Patton  i\  Olympia 
Door  &  Lumber  Company,  15  Wash.  210,  46  Pac.  237;  Seattle 
Transfer  Company  v.  Seattle,  27  Wash.  520,  68  Pac.  90;  State 
ex  rel.  Smith  v.  Superior  Court,  26  Wash.  278,  66  Pac.  385; 
Schwede  v.  Hemrich  Bros.  Brewing  Co.,  29  Wash.  21,  69  Pac. 
362;  Olson  v.  Seattle,  30  Wash.  687,  71   Pac.  201;  Stone   v, 
Seattle,  30  Wash.  65,  70  Pac.  249,  67  L.  R.  A.  253.  The  learned 
counsel  for  appellant  attempts,  but  we  think  unsuccessfully,  to 
distinguish  these  cases.     While,  of  course,  the  situation  in  each 
case  was  somewhat  different  from  the  others,  in  all  of  them  the 
court  adhered  to  the  main  principle  that  the  abutting  property 
owner  had  an  interest  in  the  street  in  addition  to  the  general 
interest  of  the  public,  and  that  these  interests  or  easements  con- 
stituted private  property  which  could  not  be  damaged  without 
compensation  first  having  been  made.     The  right  to  an  injunc- 
tion was  also  determined  in  many  of  the  cases  cited.    Applying 
the  rule  of  the  cases  cited  to  the  facts  in  this  case,  where  it  ap- 
pears that  the  operation  of  the  road  will  materially  interfere 
with  ingress  and  egress  to  and  from  respondents'  premises,  and 
that  by  reason  of  damage  done  to  the  respondents'  property  the 
market  and  retail  value  of  the  premises  is  materially  diminished 
and  respondents'  business  rendered  less  profitable,  the  respond- 
ents are  entitled  to  the  relief  grarfted  by  the  trial  court.     The  appel- 
lant seems  to  rely  largely  on  the  case  of  Smith  v.  St.  Paul,  etc.  R. 
Co.,  39  Wash.  355,  81  Pac.  840,  70  L.  R.  A.  1018,  109  Am.  St. 
Rep.  889,  and  quotes  extensively  from  the  opinion  in  that  case. 
That  case  in  no  particular  overrules  the  principle  announced  in 
Brown  v.  Seattle,  or  Hatch  v.  Tacoma,  etc.,  R.  Co.,  but,  on  the 
contrary,  approves  both  cases.     In-  the  judgment  of    the  writer 
of  this  opinion  the  word  *'physicar'  was  given  undue  prominence 
in  the  opinion  in  that  case,  and  has  led  to  some  confusion,  for  it 
is  a  little  difficult  to  understand  how  the  act  of  ejecting  smoke, 
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gases,  fumes,  and  odors  in.o  the  dwelling  house  of  another  can 
consistently  escape  the  imputation  of  a  physical  invasion.  But, 
as  showing  that  the  case  is  in  no  wise  controlling  here,  we  quote 
from  the  opinion  at  some  length :  "The  jarring  of  the  earth  of 
respondents'  lots  and  the  casting  of  soot  and  cmders  thereupon, 
and  the  emisson  of  smoke  physically  injuring  property,  are  in- 
jurious physical  effects  to  the  corpus  of  respondents'  property, 
which,  we  think,  come  within  the  scope  of  the  term  ^damaged/ 
as  used  in  the  constitutional  provision.  If  a  railroad  company 
cannot  carry  on  its  business  upon  its  own  property  without  nec- 
essarily disturbing  the  physical  conditions  of  other  property,  it 
is  evident  that  such  company  has  not  acquired  sufficient  property 
tor  the  conduct  of  its  business,  and  it  should  be  required  to  pay 
such  damages  as  the  actual  physical  disturbance  of  the  neighbor- 
ing property  entails  thereupon.''  Thus  it  will  be  seen  that  the 
ciuestions  involved  in  this  case  were  not  considered  in  that  case, 
and  that  there  was  no  attempt  to  overrule  or  modify  the  doctrines 
of  Brown  z\  Seattle  or  Hatch  v.  Tacoma,  etc.,  R.  Co.  In  view 
of  the  many  and  uniform  decisions  of  this  court  on  the  determi- 
\iative  questions  involved,  we  do  not  feel  called  upon  to  enter 
again  into  a  review  of  the  cases  decided  in  other  jurisdictions. 

The  judgment  will  be  affirmed,  but  the  injunction  will  be  held 
in  abeyance  for  the  period  of  30  days  from  the  date  this  opinion 
IS  filed  to  allow  appellant  to  commence  condemnation  proceed- 
ings. If  such  proceedings  are  not  commenced  within  that  time, 
the  injunction  will  be  enforced. 

Hadlev,  C.  J.,  and  Crow,  :Mount,  and  Root,  JJ.,  concur. 
FiXLEKToy  and  Rxjdkin,  JJ.,  not  sitting. 
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(Supreme  Court  of  Colorado,  April  6,  1908.) 
[95  Pac.  Rep.  343.] 

Dedication — Street — ££Fect  on  Fee. — On  the  dedication  of  land  as 
a  street  the  fee  vested  in  the  city  in  trust  for  the  public  use. 

Municipal  Corporations — Streets — Use  for  Railway  Purposes — Mu- 
nicipal Power. — City  authorities  could  authorize  the  occupancy  and 
use  of  a  street  for  railway  purposes,  though  that  is  a  servitude  not 
strictly  within  the  ordinary  use  of  the  street. 

Street  Railroads — Use  of  Streets — Inconvenience  to  General  Public 
— Avoidance  of  Claim. — Where  city  authorities  authorized  the  occu- 
pancy of  a  street  for  railway  purposes,  the  city  may  not  claim  dam- 
ages through  the  resulting  inconvenience  to  the  general  public,  and 
no  one  may,  so  long  as  the  company  or  its  successor  limits  such  oc- 
ciy)ancy  and  use  to  legitimate  railway  purposes,  and  in  accordance 
with  the  ordinance  granting  the  use,  sue  upon  the  ground  that  such 
occupancy  and  use  constitute  a  nuisance. 

Eminent  Domain — Rights  of  Abutting  Lot  Owners.* — On  a  city 
authorizing  the  use  of  a  street  for  railway  purposes,  abutting  property 
owners  are  only  entitled  to  recover  for  injuries  suffered  by  them  as 
such,  and  not  for  such  annoyance  or  inconvenience  as  is  common 
to  the  general  public;  they  being  entitled  to  indemnity  for  permanent 
interference  with  ingress  to,  or  egress  from,  their  lots,  and  for  loss 
in  the  value  thereof,  or  otherwise,  and  the  measure  of  their  com- 
pensation being  the  actual  diminution  in  market  value  of  their  prem- 
ises for  uses  to  which  they  might  reasonably  be  put,  caused  by  the 
operation  of  the  railroad  through  the  street. 

Same — Time  for  Suing. — The  right  of  an  abutting  property  owner 
to  sue  for  damages  caused  by  the  use  of  a  street  for  railwav  purposes 
may  be  lost  by  a  delay,  or  be  barred  by  limitations;  limitations  run- 
ning from  the  first  occupancy  of  the  street  for  such  purpose. 

Railroads — Liability  of  Purchaser  for  Vendor's  Debts,  Etcf — A 
sale  of  a  railroad  not  appearing  to  have  been  made  upon  inadequate 
consideration,  or  to  have  been  characterized  by  bad  faith,  the  pur- 
chaser takes  it  without  liability  for  the  vendor's  unsecured  debts,  or 
unasserted  and  imdetermined  obligations  growing  out  of  alleged  tres- 
passes, and  hence  is  not  liable  for  damages  to  abutting  property 
owners  caused  by  the  construction  of  the  road  in  a  street,  where  it 


*See  last  foot-note  appended  to  Yazoo  &  M.  V.  R.  Co.  v.  Lefoldt 
(Miss.'),  21  R.  R.  R.  800,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  800;  foot-notes 
appended  to  Little  Rock,  etc..  Ry.  Co.  v.  Greer  (Ark.),  21  R.  R.  R. 
504.  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  504;  Edwards  v.  Pittsburj?  Junction 
R.  Co.  (Pa.),  21  R.  R.  R.  328,  44  Am.  &  Eng.  R.  Cas..  N.  S..  328; 
foot-notes  appended  to  Laroe  v.  Northampton  St.  Ry.  Co.  (Mass.), 
20  R.  R.  R.  96,  43  Am.  &  Eng.  R.  Cas.,  N.  S..  96. 

tSee  foot-note  appended  to  Hukle  v.  Atchison,  etc.,  Ry.  Co.  (Kan.), 
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had  no  knowledge  of,  and  no  reason  to  suspect  the  existence  of,  such 
claim. 

Eminent  Domain — Streets — Use  for  Railway  Purposes.'" — An  in- 
crease in  traffic  over  railway  tracks  in  a  street  is  fairly  within  the 
original  servitude.  ^ 

Railroads — Sales — Liabilities  of  Purchascr.f — Owners  of  property 
abutting  on  a  street  used  for  railway  purposes  may  not  recover 
against  the  purchaser  and  the  lessee  of  a  railroad  on  account  of  such 
nse,  where  it  does  not  appear  that  after  the  purchase  the  street  was 
subjected  to  any  other  or  different  servitude,  or  that  the  property 
owner  suffered  any  added  injury  because  of  an  unreasonable,  im- 
proper, or  wrongful  use  of  the  track. 

Appeal  from  District  Court,  Arapahoe  County ;  F.  T.  Johnson, 
Judge. 

Action  by  Mamie  Hannegan  and  others  against  the  Denver  & 
Santa  Fe  Railway  Company  and  another.  From  a  judgment  for 
plaintiffs,  defendants  appeal.     Reversed. 

In  1880  plaintiffs  were  the  owners  of  two  lots  abutting  on 
Clark  street  and  Fifth  avenue,  in  Sumner's  addition  to  the  city 
of  Denver.  In  1881  the  city  council  adopted  an  ordinance  grant- 
ing to  the  Denver  Circle  Railroad  Company  a  right  to  occupy 
and  use  Clark  street  for  the  purpose  of  constructing  its  line  and 
operating  its  trains  through  the  same.  The  Circle  Company  at 
once  built  its  line,  and  from  1882  to  1887  operated  its  trains 
through  and  along  said  street.  In  the  latter  year  appellant  the 
Denver  &  Santa  Fe  Railway  Company  bought  all  of  the  property, 
franchises,  etc.,  belonging  to  the  Circle  Company.  At  or  about 
the  same  time  the  Denver  &  Santa  Fe  Company  executed*  a 
99-year  lease  of  this  property  to  appellant  the  Atchison,  Topeka 
&  Santa  Fe  Railroad  Company.  The  latter  company  at  once 
tcok  possession  and  operated  the  line  of  railway  through  said 
street  until  the  present  suit  vyras  begun,  to  wit,  September  22, 
1888.  For  some  reason,  the  cause  was  not  brought  on  for  trial 
until  October  22,  1903.  A  jury  being  waived,  the  trial  was  had 
to  the  court,  who  upon  hearing  the  testimony  entered  judgment 
in  favor  of  appellees,  who  were  plaintiffs  below,  for  the  sum  of 
.^500.  To  reverse  that  judgment  the  present  appeal  was  taken. 
It  was  stipulated  that  the  fee  to  the  lots  in  question  was  in 
plaintiffs  prior  to  the  occupancy  of  Clark  street  by  the  Circle 
^  Coippany,  and  that  it  continued  and  remained  "in  plaintiffs  down 
to  the  date  of  trial.     It  also  appeared  in  evidence  that  the  line 

r 

17  R.  R.  R.  692,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  692,  where  all  the  au- 
tbonties  on  the    subject*  in   this   scries,   preceding   it.   arc    collected; 
^x)t-note  appended  to  Rice  v.  Norfolk  &  W.  Ry.  Co.  (C.  C.  A.),  24 
K.^R.  R.  659,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  659. 
*  See  foot-notes*  on  preceding  page. 

^^KRR-8- 
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originally  constructed  by  the  Circle  Company  was  narrow  gauge ; 
that  subsequent  to  the  purchase  and  leasing  by  defendants  a 
change  thereof  to  standard  gauge  by  the  laying  of  a  third  rail 
was  considered;  that  the  laying  of  such  rail  was  never  com- 
pleted, and  standard  guage  trains  were  never  operated  through 
Clark  street;  and  that  some  time  after  the  commencement  of 
the  action  the  rails  and  ties  laid  by  the  Circle  Company  were 
removed,  and  the  occupancy  and  use  of  Clark  street  were  en- 
tirely abandoned.  The  injuries  suffered  by  appellees  consisted 
ot  annoyance  and  inconvenience  through  the  occupancy  and  use 
of  the  street  for  narrow  gauge  railway  purposes.  No  evidence 
was  offered  showing  or  tending  to  show  broad  gauge  uses. 
Plaintiffs  were,  even  at  the  date  of  trial,  minors,  and  no  defense 
was  pleaded  or  objection  interposed  based  upon  delay  in  com- 
mencing or  prosecuting  the  acHon,  or  referring  to  statutes  of 
limitation. 

Rogers,  Ciithbcrt  &  Ellis,  for  appellants. 
W,  IV.  Cover,  for  appellees. 

Helm,  J.  (after  stating  the  facts  as  above).  No  proofs  were 
offered  tending  to  show  that  the  fee  to  Clark  street  was  in  plain- 
tiffs. The  stipulation  touching  ownership  of  the  lots  mentioned 
did  not  reach  or  include  title  to  the  street.  On  the  contrary, 
under  the  dedication  the  fee  thereto  was  vested  in  the  city  in  trust 
for  the  use  of  the  public.  A  discussion  of  this  subject  is  rendered 
unnecessary  by  the  decision  in  Denver  &  S.  F.  R.  Co.  v.  Domke, 
11  Colo.  254,  17  Pac.  777,  wherein  the  status  in  this  regard  of 
Clark  street  was  considered  and  affirmatively  declared.  It  fol- 
lo\vs  from  the  foregoing  fact,  coupled  with  the  authority  vested 
by  the  Constitution  and  statutes  in  the  city  council,  that  that 
body  had  plenary  control  over  the  street.  The  city  authorities 
could  authorize  the  occupancy  and  use  thereof  for  railway  pur- 
poses, although  it  is  a  servitude  not  strictly  within  the  ordinary 
uses  of  a  public  street.  And  the  effect  of  the  grant  to  the  Den- 
ver Circle  Railroad  Company  by  the  ordinance  of  January  28, 
1881,  was  to  render  legal  such  occupancy  and  use,  and  avoid  any. 
claim  by  the  city  for  damages  through  the  resulting  inconven- 
ience to  the  general  public.  Moreover,  so  long  as  the  grantee  or 
its  successors  limited  such  occupancy  and  use  to  proper  and  le- 
gitimate railway  purposes,  conducting  the  siime  in  accordance 
with  the  provisions  of  the  ordinance,  no  action  could  be  n^^iin- 
tained  by  any  one  upon  the  ground  that  such  occupancy  and  use 
constituted  a  nuisance.  The  only  relief  to  which  plaintiffs  were 
entitled  was  for  injuries  suffered  by  them  as  abutting  lot  own- 
ers. They  could  not  recover  for  such  annoyances  or  inconven- 
iences as  were  common  to  the  general  public.  They  could  claim 
indeirnity  for  permanent  interference  with  ingress  or  egress  to 
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and  from  their  lots,  and  for  loss  in  the  value  thereof  otherwise. 
The  measure  of  their  compensation  was  the  actual  diminution 
in  market  value  of  their  premises  for  uses  to  which  they  might 
reasonably  be  put,  occasioned  by  the  construction  and  operation 
of  the  railroad  through  Clark  street.     Upon  this  view  of  the 
law  the  complaint  was  evidently  drawn,  and  the  trial  was  man- 
ifestly conducted,  although  both  the  printed  and  oral  arguments 
before  us  contain  suggestions  based  upon  the  theory  of  a  con- 
tinuing trespass  or  nuisance.     Under  the  authorities  in  cases  of 
this  kmd  the  abutting  lot  owner  sues  for  and  recovers  the  total 
amount  of  his  injury  in  a  single  action.     This  action  is  usually 
brought  at  or  about  the  time  of  the  occupancy  of  the  street  by 
the  railway.     And  the  right  to  maintain  the  same  may  be  lost 
by  delay,  and  barred  by  statutes  of  limitation,  which  statutes 
begin  to  run  from  the  first  occupancy  of  the  street  for  railway 
purposes.     The  foregoing  interpretation  of  the  law  and  state- 
ment of  principles  touching  the  subject  in  hand  have  been  here- 
tofore fully  adopted  by  this  court.    City  of  Denver  v.  Bayer,  7 
Colo.  113,  2  Pac.  6;  Denver  &  S.  F.  R.  Co.  v.  Domke,  11  Colo. 
247,  17  Pac.  777 ;  Railway  Co.  v,  Foley,  19  Colo.  280,  35  Pac. 
542;  Denver  Circle  R.  Co.  v.  Nestor,  10  Colo.  403,  15  Pac.  714; 
Colo.  H.  Ry.  Co.  v.  Trevarthen,  1  Colo.  App.  152,  27  Pac.  1012; 
Frankle  z\  Jackson  (C.  C.)  30  Fed.  398.    Plaintiffs  were  entitled 
to  recover  from  the  Denver  Circle  Railroad  Company  compen- 
sation for  the  injuries,  if  any,  suffered  by  them  as  such  abutting 
lot  owners,  under  the  rules  above  stated.    And  although  the  evi- 
dence is  somewhat   doubtful   and   unsatisfactory,  yet,  had   the 
action  been  brought  and  recovery  been  had  against  that  com- 
pany, the  judgment  would  not  be  disturbed. 

This  brings  us  to  a  question  not  hitherto  squarely  determined 
in  Colorado,  viz.,  Did  plaintiffs'  right  of  action  in  the  premises 
against  the  Denver  Circle  Railroad  Company  extend  to  the  pres- 
ent defendants?     Or,   stating  the  proposition  in  another  way, 
did  the  liability  of  the  Denver  Circle  Railroad  Company  to  plain- 
tiflFs  pass  by  means  of  the  sale  and  lease  to  defendants?     The 
complaint,  after  detailing  the  construction  and  operation  of  the 
line  through  Clark  street  by  the.  Denver  Circle  Railroad  Com- 
pany, alleges  that  the  Denver  &  Santa  Fe  Railway  Company 
''purchased  said  railroad  with  all  its  rights,  privileges,  and  fran- 
chises, appurtenances,    and    property,    and   became    the    owner 
thereof,  and  took  possession  of  the  same."     The  answer  admits 
such  purchase  and  possession.     But  neither  in  the  pleadings  nor 
in  the  evidence  is  there  anything  showing  or  tending  to  show  a 
want  of  adequate  consideration  for  the  purchase,  or  in  any  man- 
ner tending  to  establish  bad  faith  in  connection  therewith.     The 
two  defendant  corporations  were,  so  far  as  we  are  advised  by 
the  record,  wholly  separate  and  distinct  from  the  Denver  Cir- 
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cle  Railroad  Company.     Nor  is  there  anything  in  the    record 
bringing  home  to  the  purchasing  or  leasing  company  knowledge 
of  plaintiffs'   claim   for  damages  against   the  Circle  Company- 
Some  authorities  hold  that,  where  one  corporation  transfers  all 
its  assets  lo  another,  and  practically  ceases  to  exist,  leaving  debts 
unpaid,  the  latter  corporation  takes  title  subject  to  an  equitable 
lien  or  charge  in   favor  of  the  vendor's  creditors.     But  upon 
careful  examination  it  will  be  found  that  all  or  nearlv  all  of  the 
cases  cited  in  support  of  this  rule  deal  with  transfers  not  in  the 
ordinary  course  of  business,  and  where  peculiar  circumstances 
require  its  application  in  the  interest  of  equity  and  justice,  for 
instance,  where  the  purchasing  company  expressly  assumes  the 
debts  of  the  seller;  where  the  purchasing  company  is  organized 
by  the   officers,   directors,   or  stockholders   of   the  vendor,   and 
is  practically  the  same  company  under  a  different  name;  where 
the  consideration  for  the  sale  is  nominal,  or  grossly  inadequate; 
where  two  old  companies,  by  reason  of  consolidation,  become 
extinct,  and  all  their  assets  are  taken  over  by  a  new  company 
organized  for  the  purpose ;  in  short,  where  either  the  purchasing 
company  assumes  payment  of  the  debts  of  the  vendor,  or  the 
transaction  is  of  such  a  nature  as  that  the  element  of  actual  or 
constructive  fraud  fairly  enters  therein.    And  in  all  cases  where 
a  corporation  disposes  of  its  entire  assets,  and  practically  goes 
out  of  business,  leaving  unpaid  obligations,  the  sale  will,  espe- 
cially in-  equity,  be  scrutinized  with  unusual  care,  and  a  strict 
rule  of  accountability  for  any  bad  faith  discovered  will  be  ap- 
plied against  the  purchasing  company.     But,  on  the  other  hand, 
where,  as  in  the  case  at  bar,  nothing  appears  in  the  record  either 
by  pleadings  or  proofs  tending  to  show  that  the  sale  was  made 
upon  inadequate  consideration,  or  that  it  was  characterized  by 
bad  faith  in  any  manner,  the  purchaser  takes  the  property  with- 
out   liability     for   payment   of    the    vendor's   unsecured     debts. 
"Where  a  corporation  transfers  all  its  assets  to  another  coq)ora- 
tion,  which  does  not  agree  to  assume  the  liabilities  of  the  selling 
ct)rporation,  and  both  corporaticns  maintain  a  separate  existence, 
then,  in  the  absence  of  fraud,  the  purchasing  corporation  will 
not  be  answerable  for  any  debts  of  the  selling  corporation."    10 
Cyc.   1268;  Goldmark  v,  Magnolia  Metal  Co.,  44  N.  Y.  App- 
Div.  39,  60  X.  Y.  Supp.  425 ;  Brundred  et  al.  v.  Rice,  49  Ohio 
St.  650,  32  N.  E.  169,  34  Am.  St.  Rep.  589;  Montgfomerv  Web. 
Co.  V,  Dienelt,  133  Pa.  596,  19  Atl.  428,  19  Am.  St.  Rep.  663. 
Such  being  the  rule  as  to  ""debts"  of  the  vendor,  it  is  unnecessary 
to  comment  upon   the  purchaser's  liability   for  unasserted  and 
undetermined  claims  against  the  former  growing  out  of  an  al- 
leged trespass. 

As  already  observed,  no  proofs  are  offered  showing  that  the 
Denver  &  Santa  Fe  Railway  Company  when  it  purchased  the 
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property  in  question  had  notice  or  knowledge  that  plaintiffs 
claimed  compensation  from  the  Denver  Circle  Railroad  Com- 
jiony  for  damages  to  their  abutting  lots.  Nor,  so  far  as  the 
record  discloses,  did  defendants  have  reason  to  suspect  the  ex- 
istence of  any  such  claim.  In  fact,  the  commencement  of  this 
action  more  than  a  year  subsequent  to  the  purchase  and  more 
than  six  years  after  construction  of  the  railway  line  in  Clark 
street,  appears  to  have  been  the  first  intimation  of  such  claim 
given  to  either  defendant.  The  laying  of  a  third  rail  and  oper- 
ation of  the  line  upon  a  standard  gauge  basis  was  at  one  time 
contemplated  by  defendants.  But  this  project  was  given  up. 
Xo  third  rail  was  laid  in  front  of  plaintiffs'  lots,  and  no  attempt 
appears  to  have  been  made  to  operate  standard  gauge  trains 
through  the  street  even  by  the  use  of  narrow  gauge  tracks;  nor 
i^  it  shown  that  defendants  permitted  cars  to  stand  in  front  of 
plaintiffs'  lots,  or  otherwise  improperly  obstructed  the  street. 
So  that  the  possession  and  control  by  defendants  as  successors 
Vo  the  Circle  Company  did  not  constitute  in  law  a  different  or 
additional  burden.  The  mere  increase,  of  traffic  and  operation 
of  a  larger  number  of  narrow  gauge  trains,  if  such  increase  and 
operation  took  place,  were  fairly  within  the  original  servitude, 
it  follows,  therefore,  that  plaintiffs  could  assert  no  claim  against 
defendants,  based  upon  any  new  burden  different  from  or  in 
addition  to  the  burden  imposed  by  the  Denver  Circle  Railroad 
Company  in  the  first  instance. 

It  is  clear  that  upon  the  record  before  us  neither  of  the  de- 
iendants  could  be  held  responsible  for  damages  to  plaintiffs 
growing  out  of  the  original  construction  of  the  line  in  Clark 
street  and  use  of  said  street  for  railway  purposes.  And  as  it 
does  not  appear  that  after  the  purchase  the  street  was  subjected 
to  any  other  or  different  servitude,  or  that  plaintiffs  suffered  any 
added  injury  by  reason  of  an  unreasonable,  improper,  or  wrong- 
ful use  of  the  railway  track,  no  new  cause  of  action  arose  in 
their  favor  against  defendants. 

The  judgment  must  be  reversed. 

Reversed. 

Steele,  C.  J.,  and  Maxwell,  J.,  concur. 
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Honolulu    Rapid    Transit    &    Land    Company,   Appt.,    v, 

Charles  T.  Wilde:r,  Assessor. 

(Argued  October  28,  29,  1908.    Decided  November  16,  1908.) 

[29  Sup.  Ct.  Rep.  44.]     * 

Taxation — Federal  Agencies. — Franchises  granted  by  the  Hawiian 
government  between  July  7,  1898,  and  September  28,  1899,  were  not 
made  acts  of  Congress  by  adoption,  so  as  to  be  exempt  from  ter- 
ritorial taxation,  by  the  provision  of  the  organic  act  of  April  30,  1900 
(31  Stat,  at  L.  141,  154,  chap  339),  §  73,  ratifying  and  affirming  such 
franchises. 

Taxation — Exemption. — An  intention  to  exempt  from   a  franchise 
tax  cannot  be  gathered  from  the  provisions  of  a  railway  charter  that 
its  income  is  lawfully  chargeable  with  certain  specified  expenses  and 
with  "every  other  cost  and  charge  properly  or  necessarily  connected 
with  the  maintenance  and  operation  of  said  railway,"  with  dividends 
and  with  a  sinking  fund,  and  that  the  excess  of  income  shall  be  di- 
vided equally  between  the  government  and  the  stockholders,  where  a 
subsequent  provision  exempts  the  property  from  taxation  while  under 
construction,  "provided  that,  as  fast  as  completed  and  equipped,  the 
completed  and'  equipped  portion   shall  become   liable  to  such    taxa- 
tion,''  although,   when   the   charter   was   granted,   real   and   personaf 
property  were,  under  Haw.  Rev.  Laws  1905,  §  1216,  assessed  for  taxa- 
tion "separately  as  to  each  item  thereof  for  its  full  value." 

Appeal  from  the  Supreme  Court  of  the  Territory  of  Hawaii 
to  review  a  judgment  which  affirmed  a  decision  of  the  Tax  Ap- 
peal Court  of  the  First  Judicial  Circuit  of  that  territory',  impos- 
ing a  franchise  tax.    Affirmed. 

See  same  case  below,  18  Haw.  IS. 

The  facts  are  stated  in  fhe  opinion. 

Messrs,  Daznd  L,  Withington,  Aldis  B,  Browne,  Alexander 
Britton,  and  William  R.  Castle,  for  appellant. 

Messrs,  Charles  R,  Henie^iway  and  Mason  F,  Prosser,  for  ap- 
pellee. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court: 
This  is  an  appeal  from  a  judgment  affirming  a  decision  of  the 
tax  appeal  court  and  sustaining  a  tax  upon  the  appellant.  The 
appellant  objected  to  the  tax  on  the  grounds  that  its  franchise 
was  derived  from  an  act  of  Congress,  and  therefore  was  ex- 
empt from  taxation,  and  that  its  charter  also  exempted  it  in 
terms.  These  objections,  taken  below,  were  argued  at  length 
before  us. 

The  charter  was  granted  by  the  Republic  of  Hawaii  on  July 
7,  1898,  the  day  on  which  Congress  passed  the  resolution  of  an- 
nexation [30  Stat,  at  L.  750],  and  doubts  having  been  felt  as 
to  the  right  of  the  Hawaiian  legislature  to  grant  a  charter  at 
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that -time  (see  22  Ops.  Atty.  Gen.  574;  Id.  627),  the  organic 
act  declared  that  "subject  to  the  approval  of  the  President 
.  .  .  all  franchises  granted  by  the  Hawaiian  government  in 
conformity  with  the  laws  of  Hawaii,  between  the  seventh  day 
of  July,  eighteen  hundred  and  ninety-eight,  and  the  twenty- 
eighth  day  of  September,  eighteen  hundred  and  ninety-nine,  are 
hereby  ratified  and  confirmed."  Act  of  April  30,  1900,  chap.  339^ 
§  73,  31  Stat,  at  L.  141,  154.  It  is  contended  that  the  eflFect  of 
this  section  was  to  make  the  charter  an  act  of  Congress  by  adop- 
tion. In  our  opinion  this  is  a  mistake.  There  is  no  doubt  that 
local  legislation  under  the  authority  of  Congress  previously 
granted  is  treated  as  emanating  from  its  immediate,  not  from  its 
remote,  source,  in  determining  rights  and  liabilities.  Kawan- 
anakca  v.  Polyblank,  205  U.  S.  349,  353,  354,  51  L.  ed.  834,  836, 
27  Sup.  Ct.  Rep.  526.  See  Re  Moran,  203  U.  S.  96,  104,  51  L. 
ed.  105,  108,  27  Sup.  Ct.  Rep.  25.  A  general  ratification  Hke 
that  of  existing  laws  in  §  6  would  have  no  greater  effect.  We 
discover  nothing  in  the  words  just  quoted  from  §  73  to  indicate 
that  Congress  had  this  particular  franchise  in  view,  or  meant  to 
adopt  it  and  give  it  a  superior  source,  or  to  do  suiything  more 
than  to  supply  the  power  that  by  accident  might  have  been  want- 
ing. See  Miners'  Bank  v.  Iowa,  12  How.  1,  8,  13  L.  ed.  867,  870; 
Murphy  V.  Uter,  186  U.  S.  95,  106,  46  L.  ed.  1070,  1077,  22  Sup. 
Ct.  Rep.  776.  We  need  not  pursue  further  this  part  of  the  ob- 
jection to  the  tax,  except  to  remark  that,  in  view  of  obvious  pur- 
pose, it  properly  was  admitted  that  July  7  was  not  excluded  from 
the  ratification  by  the  word  "between."  See  Taylor  v.  Brown^ 
147  U.  S.  640,  37  L.  ed.  313,  13  Sup.  Ct.  Rep.  549.  For  it  also 
was  admitted  at  the  argument  before  us  that,  if  there  was  no 
exemption  in  the  charter,  the  appellant  had  no  case,  and  we  are 
of  opinion  that  there  was  none. 

The  tax  in  question  is  a  property  tax,  and  the  effect  of  the  de- 
dsion  is  to  uphold  a  valuation  of  the  whole  property  as  a  going 
concern,  and  as  more  than  a  mere  congeries  of  items ;  or,  in  other 
words,  an  addition  of  half  a  million  dollars  to  the  appellant's 
valuation,  for  the  franchise  of  the  company.  The  appellant  says 
that  this  was  contrary  to  §  17  of  its  charter,  construed  in  the 
light  of  the  scheme  disclosed.  That  section  provides  that  ''the 
following  charges  shall  be  lawful  upon  the  income  of  said  rail- 
way: 1st.  The  expense  of  operating,  repairs,  renewals,  exten- 
sions, interest,  and  every  other  cost  and  charge  properly  or  nec- 
essarily connected  with  the  maintenance  and  operation  of  said 
railway.  2d.  Dividends  may  be  paid  to  the  stockholders  not  to 
exceed  8  per  cent  on  the  par  value  of  the  stock  issued.  3d.  A 
smicing  fund  may  be  created  for  the  redemption  of  any  bond 
which  may  be  issued,  or  other  record  debt,  and  the  capital  upon 
the  expiration  of  the  franchise.  Provided  [that  the  amount  is 
limited  as  set  forth].    4th.  The  excess  of  income  shall  be  divided 


120  Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 

Honolulu  Rapid  Traaait  &.  L.  Co.  v.  Wilder 

equally  between  the  government  of  the  Republic  of  Hawaii*  and 
the  stockholders  of  said  corporation."  It  is  said  that  here  is  a 
complete  plan  for  the  division  of  the  income,  declaring  ^vhat 
charges  shall  be  lawful,  and  that  only  such  taxes  are  allowed  as 
fall  under  the  words,  "other  charge  properly  connected  with  the 
maintenance  and  operation  of  the  road." 

The  taxes  authorized  as  such  charges  are  thought  to  be  limited 
to  a  license  tax  not  to  exceed  $10  on  each  passenger  car  used, 
imposed  by  §  31,  and  to  the  provisions  of  §  30.    The  latter  sec- 
tion exempts  from  duty  material  produced  in  and  imported  from 
the  United  Stales,  and  goes  on  to  say  that  "the  property  of  said 
association  and  others  shall  not  be  liable  to  internal  taxation  while 
said  railway  is  under  construction,  provided  that,  as  fast  as  com- 
pleted and  equipped,  the  completed  and  equipped  portion  shall  be- 
come liable  to  such  taxation."     It  is  said  that,  when  the  charter 
was  granted,  real  and  personal  property  were  assessed  for  taxa- 
tion "separately  as  to  each  item  thereof  for  its  full  cash  value," 
with  provisos  deemed  not  to  be  material  (Rev.  Laws,  Hawaii, 
1905,  §  1216) ;  that  §  30  contemplates  a  taxation  of  this  kind,  and 
that  a  taxation  of  the  franchise  would  be  double  taxation,  and 
was  excluded.    It  is  true  that  one  of  the  provisos  in  §  1216  taxes 
going  concerns  as  wholes,  but  §  30  is  thought  to  show  a  choice  of 
the  other  method.     It  is  contended  that  the  charter,  by  fair  im- 
plication, contracts  against  any  other  charges,  especially  in  view 
of  the  ultimate  division  of  the  excess  of  income,  after  the  pay- 
ment of  8  per  cent  dividend.     If  the  dividends  do  not  exceed  8 
per  cent,  the  tax  will  fall  wholly  on  the  stockholders,  contrary  to 
the  fair  understanding  of  what  the  charter  holds  out. 

The  argument,  of  which  we  have  given  a  summary  outline,  is 
far  from  establishing  such  a  clear  renunciation  of  the  right  to  tax 
as  the  cases  require.  New  York  ex  rel.  Metropolitan  Street  R.  Co. 
V,  New  York  State  Tax  Comrs.  199  U.  S.  1,  50  L.  ed.  65,  25 
Sup.  Ct.  Rep.  705.  It  appears  to  us  very  questionable  whether 
the  phrase,  "charges  properly  or  necessarily  connected  with  the 
maintenance  and  operation  of  the  road,"  has  any  reference  to 
taxes.  It  points  in  another  direction.  Taxes  are  left  unmen- 
tioned  in  §  17,  and  the  liability  to  them  is  assumed.  The  lan- 
guage of  §  30  does  not  import  the  imposition  of  a  tax  that  other- 
wise would  be  excluded.  It  takes  the  liability  for  granted,  and 
relieves  the  company  from  the  burden  for  a  certain  time.  The 
drift  of  the  section  cannot  be  made  clearer  by  lengthy  restatement. 
It  starts  with  exoneration  and  merely  saves  the  right  to  tax  the 
portions  completed  by  a  proviso  which,  in  this  case,  fulfils  the 
proper  function  of  that  much-abused  term.  If  any  doubt  were 
raised  by  §  17,  which  does  not  seem  to  us  to  be  the  case,  it  would 
be  relieved  by  this  further  section  of  the  same  act.  Nothing  else 
seems  to  us  to  need  mention  in  the  present  posture  of  the  case. 

Judgment  affirmed. 


wm 
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City  of  Erie  v.  Erie  Traction  Co. 

(Supreme  Court  of  Pennsylvania,  June  2,  1908.) 

[70  Atl.  Rep.  904.] 

Street  Railroads — Regulation  and  Operation — Power  to  Regulate — 
Municipal  Regulation.* — Apart  from  any  constitutional  authority,  mu- 
nicipalities  can  impose  reasonable  regulations  upon  street  railway 
companies  in  the  "operation*'  of  their  lines;  and  it  does  not  follow 
that  because  Const,  art.  17,  §  9,  forbidding  the  construction  of  a  street 
railway  without  the  consent  of  the  local  authorities,  deals  only  with 
the  "construction,"  that  municipalities  are  limited  in  the  exercise  of 
manicipal  functions  to  their  "construction." 

Same — ^Acquisition  of  Rights  in  Streets — Consent  of  Municipality. 
— .\  grant  to  a  street  railway  company  to  operate  its  own  lines  on 
streets,  subject  to  conditions  and  regulations,  does  not  carry  with  it 
the  right  of  the  coftipany  obtaining  such  franchise  to  permit  other 
companies  to  use  its  tracks  without  municipal  consent  and  against 
municipal  protest. 

Same. — A  street  railway  company  w^hjch  has  lost  the  municipal  con- 
sent to  the  use  of  streets  it  once  had  by  failure  to  perform  the  con- 
ditions imposed  cannot,  without  municipal  consent,  secure  the  right, 
to  operate  its  cars  by  contract  for  the  joint  use  of  the  tracks  of  an- 
other street  railway  company. 

Appeal  from  Court  of  Common  Pleas,  Erie  County. 

Bill  for  injunction  by  the  city  of  Erie  against  the  Erie  Traction 
Company.  Decree  for  complainant,  and  defendant  appeals. 
Affirmed. 

Argued  before  Fell,  Brown,  Potter,  Elkin,  and  Stew- 
art, JJ. 

r,  A.  Lamb  and  £.  S.  Templeton,  for  appellant. 

John  B.  Brooks,  Chas.  P.  Hewes,  and  Paul  Benson,  for 
appellee. 

Elkin,  J.  This  is  a  bill  in  equity  to  restrain  the  respondent 
traction  company  from  operating  cars  upon  its  own  lines,  or  upon 
the  lines  of  any  other  street  railway  company,  in  the  city  of  Erie, 
and  praying  that  it  be  required  to  take  up  and  remove  its  tracks 
from  certain  streets  therein  designated..   The  learned  court  below, 

*For  the  authorities  in  this  series  on  the  subject  of  the  power  of 
municipalities  to  regulate  the  operation  of  railroads  in  streets,  see 
foot-note  appended  to  Central  R.  R.  of  New  Jersey  v.  City  of  Eliz- 
abeth (N.  J.),  11  R.  R.  R.  473,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  473, 
where  all  those  preceding  it  are  collected;  third  foot-note  appended 
to  Ashley  v.  Kanawha  Valley  Traction  Co.  (W.  Va.),  26  R.  R.  R. 
520,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  520;  Chicago  v.  Chicago  City  R. 
Co.  (IlL),  24  R.  R.  R.  240,  47  Am.  &  Eng.  R.  Cas.,  N-  S.,  240. 
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after  full  hearing  and  careful  consideration,  granted  the  prayer 
of  the  bill  and  entered  a  decree  requiring  the  respondent  to  tiake 
up  and  remove  its  tracks  in  said  city,  and  enjoined  it  from  using 
the  tracks  of  the  Erie  Electric  ^lotor  Company  for  the  purpose 
of  securing  an  entrance  to  the  city. 

The  facts  upon  which  the  bill  was  sustained  and  the  decree  en- 
tered were  briefly  as  follows :    The  Erie  Transit  Company  several 
years  ago  obtained  municipal  consent  to  lay  its  tracks  on  certain 
streets  in  the  city  of  Erie,  upon  the  conditions  and  subject  to  the 
regulations  provided  by  ordinance.     One  of  the  precedent  con- 
ditions of  the  grant  was  that  the  transit  company  shall  deposit 
with  the  city  treasurer  the  sum  of  $5,000  as  a  guaranty  that  the 
line  or  lines  upon  the  streets  named  in  the  ordinance  should  be 
built  within  the  time  specified,  and  failure  to  complete  the  lines 
within  the  time  worked  a  forfeiture  of  the  franchise  and   all 
rights  thereunder,  in  which  event  said  sum  required  to  be  de- 
posited reverted  to  the  city  as  liquidated  damages.    The  ordinance 
contained  many  other  conditions,  and  provided  for  regulation  in 
the  operation  of  the  line  when  complete.     The  transit  company 
became  involved  financially,  and  upon  judgments  obtained  against 
it  executions  were  issued,  afnd  all  the  rights,  privileges,   fran- 
chises, and  property  of  said  company  were  sold  to  persons  who 
subsequently  organized  the  respondent  traction  company,  which 
became  the  successor  of  the  former  insolvent  transit  company. 
The  learned  court  below,  sitting  as  a  chancellor,  has  found  all 
the  material  facts  upon  which  the  rights  of  the  companies  depend 
concisely  and  paragraphically,  as  required  by  the  rules  of  court, 
and  as  a  conclusion  of  law,  based  upon  the  facts  so  found,  held 
that  the  respondent  traction  company,  by 'its  manifest  and  con- 
tinued violations  of  the  conditions  upon  which  municipal  consent 
was  obtained, 'forfeited  all  rights  under  the  ordinance,  and  is 
now  occupying  the  streets  of  the  city  without  lawful  authority. 
The  learned  counsel  for  appellant  does  not  seriously  contend  that 
there  is  any  reversible  error  in  the  findings  of  fact  or  conclusions 
of  law  on  this,  branch  of  the  case.     It  is  urged,  however,  with 
much  force  and  ability  that,  even  conceding  the  correctness  of  the 
conclusions  reached  by  the  chancellor,  there  is  nothing  in  the 
situation  to  prevent  the  respondent  traction  company  from  enter- 
ing into  a  contract  with  the  Electric  Motor  Company,  another 
street  railway  whose  tracks  are  laid  on  certain  streets  in  said 
city,  with  municipal  consent  not  questioned,  by  means  of  which 
the  cars  of  the  respondent  company  are  permitted  to  be  run  over 
the  tracks  of  the  motor  company.    It  is  argued  that,  inasmuch  as 
the  motor  company  had  a  valid  ordinance  to  operate  its  cars  on 
the  streets  of  the  city,  it  could  enter  into  contractual  relations 
with  another  street  railway  company  not  having  municipal  con- 
sent to  use  its  tracks  for  the  operation  of  the  cars  of  the  railway 
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company.  In  other  words,  that  two  railway  companies  have  the 
right  to  enter  into  a  contract  for  the  joint  use  of  the  tracks  of  one 
without  municipal  consent,  and  this  is  the  question  pressed  here. 
The  argument  is  based  on  section  9,  art.  17,  Const.,  which  pro- 
\ides  that  **no  street  passenger  railway  shall  be  constructed 
within  the  limits  of  any  city,  borough  or  district,  without  the 
consent  of  its  local  authorities."  It  is  contended  that  the  inhibi- 
tion of  the  Constitution  is  aimed  at  the  construction,  and  not  the 
operation,  of  a  street  railway ;  and,  if  the  question  here  depended 
«)lely  upon  this  constitutional  requirement,  we  are  inclined  to 
think  there  would  be  some  force  in  this  position.  A  Constitution 
only  deals  with  general  conditions,  and  in  no  proper  sense  should 
questions  of  detail  be  included  in  the  organic  law.  No  doubt  the 
intention  of  the  f  ramers  of  the  Constitution  was  only  to  announce 
the  general  principle  that  street  railways  should  not  be  con- 
structed within  cities  or  boroughs  without  municipal  consent. 
This  was  intended  as  a  safeguard  to  the  rights  of  municipalities 
^inst  the  encroachment  of  companies  organized  to  construct 
street  railways  in  the  first  instance,  and  it  is  a  very  wise  provi- 
sion, because  it  would  be  intolerable  for  municipalities  to  be  in- 
vaded by  a  public  service  corporation  of  this  character,  so  closely 
connected  with  the  everyday  life  of  their  people,  without  having 
anything  to  say  about  it.  It  may  be  the  purpose  of  the  Constitu- 
tion was  to  protect  municipalities  from  such  invasion  in  the  con- 
struction of  lines  of  street  railway,  leaving  all  questions  of  detail 
as  to  the  operation  of  the  lines  when  constructed  to  the  munici- 
palities to  deal  with.  However,  it  does  not  follow  that,  because 
the  Constitution  only  deals  with  the  construction  of  street  rail- 
ways, municipalities  are  limited  in  the  exercise  of  municipal  func- 
tions to  their  construction.  Indeed,  the  regulation  of  the 
operation  of  street  railways  is  more  important  to  the  municipality 
day  by  day  than  their  construction.  Apart  from  any  constitu- 
tional authority,  and  independent  of  any  such  limitations  and  re- 
quirements, municipalities  have  the  power  to  impose  reasonable 
regulations  upon  street  railway  companies  in  the  operation  of 
their  lines  under  ordinance.  It  seems  to  necessarily  follow  that  a 
grant  to  a  street  railway  company  to  operate  its  own  lines  on 
certain  streets  and  subject  to  certain  conditions  and  regulations 
does  not  carry  with  it  the  right  of  the  company  obtaining  such 
franchise  to  permit  other  companies  to  come  into  the  city  and 
use  its  tracks  without  municipal  consent  and  against  municipal 
protest.  We  agree  that  as  between  the  companies  themselves,  so 
far  as  the  private  rights  of  the  corporations  may  be  involved, 
there  is  no  reason  why  a  contractual  relation  should  not  exist  for 
the  use,  enjoyment,  and  occupation  of  the  property  of  either  cor- 
poration by  the  other.  A  very  different  question  arises  when 
^^e  rights  of  the  municipalities  are  involved.     No  matter  what 
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contracts  may  be  made  by  corporations  as  between  themselves, 
and  as  only  private  corporate  rights  may  be  concerned,  no  such 
contract  is  binding  upon  a  municipality  without  its  consent.  The 
respondent  company  needs  one  thing  more  to  entitle  it  to  the  use 
of  the  streets  in  the  cily  of  Erie,  and  that  is  municipal  consent. 
It  had  municipal  consent  once,  lost  it  by  failure  to  perform  the 
conditions  imposed,  and  it  cannot  now  secure  by  indirection. what 
it  lost  by  nonperformance  of  precedent  and  subsequent  condi- 
tions. 

•  The  question  here  concerns  the  use  of  the  streets  of  the  city  of 
Erie,  and  it  has  the  right  to  raise  the  question  in  this  proceeding. 
Decree  affirmed,  at  the  cost  of  appellant. 


Pere  Marquette  R.  Co.  v.  United  States  Gypsum  Co.  et    aL 

(Supreme   Court   of   Michigan,    Sept.   29,    1908.) 
[117  N.  W.  Rep.  733.] 

Eminent  Domain — Condenmation — Public   Use  and  Necessity. — It 

is  only  for  a  public  use,  and  in  case  of  a  public  necessity  for  the  tak- 
ing, that  the  statute  authorizes  condemnation  by  a  railroad  company. 

Same — Burden  of  Proof. — The  allegation  of  a  railroad  company's 
petition  for  condemnation  that  the  taking  is  necessary  for  the  public 
use  being  expressly  traversed  under  the  statute  for  framing  an  issue, 
the  burden  of  proof  as  to  such  necessity  is  on  petitioner,  notwith- 
standing Comp.  Laws,  §  6245,  providing  that,  on  presentation  of  such 
petition,  all  persons  whose  estates  are  to  be  affected  may  shovr  cause 
against  its  prayer,  and  may  disprove  any  of  the  facts  alleged  therein. 

Same — Evidence.'*' — The  necessary  showing  of  a  public  necessity 
of  a  taking  for  a  public  use  is  not  made  in  proceedings  to  condemn 
land  for  a  side  track;  it  not  being  shown  that  it  will  do  more  than  ac- 
commodate the  mill  of  a  single  individual,  who,  according  to  his 
agreement  with  the. railroad  company,  is  to  bear  the  expense  of  the 
proceedings,  and  to  advance  the  'cost  of  the  road,  to  be  refunded  to 
him,  from  time  to  time,  as  he  makes  shipments. 

Certiorari  to  Probate  Court,  Kent  County;  Harry  D.  Jewell, 
Judge. 

Condemnation  proceedings  by  the  Pere  Marquette  Railroad 
Company    against    the    United    States    Gypsum    Company    and 

♦For  the  authorities  in  this  series  on  the  question,  what  does,  and 
does  not,  constitute  a  public  use  for  which  private  property  may  be 
condemned,  see  first  foot-note  appended  to  Healy  Lumber  Co.  v. 
Morris  (Wash.),  12  R.  R.  R.  171,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  171, 
where  all  those  preceding  it  are  collected  or  referred  to;  foot-note  to 
Hairston  v.  Danville  &  Western  Ry.  Co.  (U.  S.),  28  R.  R.  R.  344,  51 
Am.  &  Eng.  R.  Cas.,  N.  S.,  344. 
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Others.    Decision  was  adverse  to  the  railroad  company,  and  it 
brings  certiorari.     Affirmed. 

Aiter  the  decision  of  the  case  of  United  States  Gypsum  Com- 
ity V.  Circuit  Judge,  150  Mich.  668,  114  N.  W.  666,  and  by 
special  permission  of  the  court  granted  in  that  decision,  the  case 
is  now  before  us*  by  writ  of  certiorari  from  the  probate  court. 
The  petitioner  filed  its  petition  in  the  probate  court  for  the  con- 
demnation of  a  right  of  way  across  the  lands  of  the  defendant 
gypsum  company  to  land  owned  by  William  F.  Dummer.    Dum- 
mer  and  his   wife   were  made   parties   because   Mr.    Dummer 
claimed  ownership  of  a  right  of  way  over  the  proposed  line.    The 
petition  is  correct  in  form,  and  contains  the  following  allegations : 
"That  the  property  so  particularly  described  in  this  petition  is 
required  for  the  purpose  of  constructing,  operating,  or  repairing 
}our  petitioner's  said  railroad  or  its  appurtenances,  viz.:     For 
the  purpose  of  building,  maintaining,  and  operating  a  spur  track 
from  your  petitioner's  main  line  to  develop  business  along  your 
petitioner's  line  of  road.    That  the  taking  of  the  lands  and  prop- 
erty above  particularly  described  is  necessary  for  the  public  use." 
The  Federal  Trust  &  Savings  Bank  and  the  German  Savings 
Bank  are  made  parties  as  mortgagees  of  the  defendants'  road  and 
property.    Dummer  and  his  wife  filed  their  consent  to  the  pro- 
posed condemnation.    The  right  of  way  sought  to  be  condemned 
is  entirely  on  the  land  of  the. gypsum  company.    The  petitioner 
proposes  to  take  a  strip  50  feet  wide  across  its  land,  containing 
valuable  deposits.     The  gypsum  company  and  the  mortgagees 
^Tvswered,  denying  the  jurisdiction  of  the  court,  and  that  the  land 
'was  required  for  a  public  use  or  by  public  necessity. 

In  U.  S.  Gypsum  Co.  v.  Circuit  Judge,  supra,  will  be  found  a 
quotation  from  the  answer,  the  finding  of  the  probate  judge,  and 
the  decree  dismissing  the  petition.  Upon  the  hearing  preliminary 
inquiry  was  had  upon  the  question  of  the  jurisdiction,  and  the 
authority  of  the  court  to  condemn  the  lands  a;id  proofs  were 
taken  thereon.     Petitioner  introduced  the  record  of  a    resolution 

m 

irom  the  board  of  directors  of  the  petitioner,  in  which  "it  was 
resolved  that  it  is  expedient  and  necessary  for  the  development 
0^  the  business  along  the  line  of  the  Pere  Marquette  Railroad 
Company  that  a  spur  track  be  constructed  along  such  route  as 
shall  be  selected  by  the  chief  engineer  from  the  main  line  near 
Grandville  to  the  plaster  mills  near  the  northwest  corner  of  sec- 
tion 20,  of  town  6  north,  of  range  12  west."  Petitioner's  counsel 
then  called  Mr.  Keeney,  one  of  the  attorneys  for  the  respondent, 
to  the  stand  to  prove  negotiations  for  the  purchase  of  the  right 
of  way.  A  letter  was  produced,  written  by  the  attorney  for  the 
P^tioner,  directed  to  Messrs.  Butterfield  &  Keeney,  attorneys 
tor  the  gypsum  company,  offering  $400  per  acre  for  a  right  of 
^y  50  feet  wide  across  the  land,  containing  the  ctatement  that 
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it  would  not  permit  the  United  States  Gypsum  Company  to  re- 
move the  rock  along  the  right  of  way,  unless  it  could  be  done 
without  injury  to  the  railroad  track,  and  a  letter  on  the  part  of 
the  gypsum  company  declining  to  accept  the  offer.     On  cross- 
examination  Mr.  Keeney  testified  that  he  had  a  conversation  with 
the  attorney  representing  the  railroad  company  in  regard  to  this 
right  of  way,  in  which  Mr.  Keeney  informed  said  attorney  that 
he  did  not  think  Mr.  Dummer  had  any  intention  of  good  faith  to 
operate  his  mills,  and  that  the  attorney  for  the  petitioner  replied 
that  he  did  not  believe  !Mr.  Dummer  did  intend  to  run  his  mills, 
"at  least  so  that  they  could  get  enough  business  out  of  it  to  war- 
rant their  putting  in  a  side  track,  and  for  that  reason  they  had 
been  unwilling  to  do  it,  and  he  did  not  think  that  there  was  any 
probability  that  they  would  enter  into  any  enterprise   of   that 
kind."     A  few  weeks  after  this  conversation  the  same  attorney 
informed  Mr.  Keeney  that  circumstances  had  changed,  and  that 
an  agreement  had  been  made  between  Mr.  Dummer  and  the  Pere 
Marquette,  under  which  Mr.  Dummer  was  to  pay  all  the  expenses 
of  putting  in  a  side  track  and  the  condemnation  proceedings,  and 
that  the  railroad  company  was  to    institute    the    same.      There- 
upon followed  the  letters  above  referred  to.    Upon  this  showing 
the  petitioner  rested  its  case. 

The  respondents  then  introduced  the  agreement  which  had 
been  made  between  Mr.  Dummer  and  the  railroad  company,  the 
material  parts  of  which  are  as  follows: 

"Agreement  made  this  23d  day  of  September,  A.  D.  1905,  be- 
tween the  Pere  Marquette  Railroad  Company,  a  corporation,  as 
party  of  the  first  part,  hereinafter  called  the  Tere  Marquette/ 
and  William  F.  Dummer,  of  Lake  Geneva,  Wisconsin,  as  party 
t}i  the  second  part ;  whereas,  the  party  of  the  second  part  js  the 
owner  of  land  containing  deposits  of  gypsum  and  a  mill  for  con- 
verting such  deposits  into  plaster  or  stucco,  situated  near  the  vil- 
lage of  Grandville,  which  mill  formerly  had  but  is  now  without 
railroad  facilities.  The  Pere  Marquette  is  the  owner  of  a  rail- 
road parsing  through  Grandville,  and  the  party  of  the  second 
part  desires  to  obtain  railroad  facilities  for  his  said  property: 
Now,  therefore,  in  consideration  of  the  premises  and  of  the 
mutual  promises  herein  contained,  and  other  valuable  considera- 
tions, it  is  hereby  agreed  as  follows : 

"(1)  The  Pere  Slarquette  agrees  to  have  instituted  by  an  at- 
torney acceptable  to  the  party  of  the  second  part  proceedings  for 
the  condemnation  of  a  right  of  way  across  sections  17  and  18 
substantially  as  sliown  on  the  annexed  blueprint,  such  right  of 
way  not  to  exceed  a  strip  of  land  50  feet  wide,  being  25  feet  on 
each  side  of  the  center  line^  of  such  right  of  way,  and  both 
branches  thereof  where  the  track  divides  near  said  mill,  and  to 
prosecute  said  proceedings  diligently,  with  a  view  of  obtaining 


Voi.  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S      i27 

Pere  Marqaette  R*  Co.  v,  U.  S.  Gypsum  Co 

the  said  right  of  way  at  the  earliest  practicable  date.  No  more 
land  shall  be  condemned  for  such  right  of  way  than  is  reasonably 
necessary  for  the  purpose  of  this  agreement. 

"(2)   The  party  of  the  second  part  agrees  to  pay  all  the  costs. 
charges,  and  expenses  attending  the  commencement  and  prosecu- 
tion of  said  proceedings,  except  for  the  services  of  the  salaried 
officers  and  employees  of  the  Pere  Marquette  who  may  be  en- 
gaged in  connection  with  said  proceedings,  who  shall  render  all 
necessary  assistance  in  connection  with  a  local  attorney  who  shall 
be  employed,  such  local  attorney  to  be  paid  by  the  party  of  the 
second  part,  and  also  to  pay  the  amounts  awarded  as  damages 
and  compensation  to  the  owners  of  said  right  of  way,  together 
with  all  costs  awarded  in  the  same  connection,  such  award  and 
costs  to  be  paid  within  the  time  allow:^l  by  the  statute.     The 
party  of  the  second  part  shall  have  the  right  to  appeal  in  the  name 
of  the  Pere  Marquette  from  such  award,  the  expenses  of  such 
appeal  to  be  paid  by  said  party  of  the  second  part.    The  party  of 
the  second  part  further  agrees  to  pay  to  the  Pere  Marquette  in 
,  advance  of   the   construction  of   said   tracks,   the   sum  of   five 
thousand  fifty-nine  dollars  and  sixty-six  cents,  being  the  esti- 
mated total  cost  of  the  material  and  labor  to  be  furnished  for 
^id  track  by  the  Pere  Marquette,  and  the  Pere  Marquette  agrees 
to  refund  in  cash  to  the  party  of  the  second  part,  upon  the  com- 
pletion of  such  track,  any  part  of  the  said  sums  not  actually  ex- 
pended in  the  construction  of  such  track,  and  to  refund  the  bal- 
ance of  said  sum  to  the  second  party  at  the  rate  of  three  dollars 
per  car  on  each  car  load  of  freight  shipped  in  or  out  over  said 
track  via  the  lines  of  the  Pere  Marquette  or  as  routed  by  it  over 
other  lines.     Settlements  to  be  made  quarterly  on  the  last  day  of 
March,  June,  September,  and  December  of  each  year,  and  the 
payment  of  such  refunds  shall  cease  when  the  total  of  such  re- 
funds shall  equal  the  net  amount  advanced  by  the  second  party 
to  the  Pere  Marquette  for  the  cost  of  material  and  labor  fur- 
nished by  the  Pere  Marquette  in  the  construction  of  such  track. 
In  case  such  condemnation  proceedings  shall  fail  and  such  track 
shall  not  be  constructed,  the  Pere  Marquette  shall  refund  in  cash 
to  the  second   party   the  whole   amount   so   advanced,    less   the 
amount  of  the  actual  expenses  incurred  by  the  Pere  Marquette 
prior  to  the  failure  of  such  condemnation  proceedings.     It  is  ex- 
pressly understood  that  the  refunds  above  provided  for  shall  not 
apply  to  or  be  allowed  upon  any  amounts  paid  by  the  second 
party  on  account  of  damages,  compensation,  costs,  charges,  and 
expenses  in  connection  with  the  condemnation  proceedings  herein 
provided  for. 

"(3)  The  Pere  Marquette  agrees  that  as  soon  as  it  is  author- 
ized to  enter  upon  the  said  right  of  way,  either  by  the  consent  of 
the  owners  thereof  or  by  the  proceeclings  aforesaid,  it  will  do 
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the  necessary  grading  and  furnish  the  necessary  rails  and  ma- 
terial, and  construct  with  all  reasonable  diligence,  at  its  own  ex- 
pense, a  track  over  such  right  of  way  to  the  property  of  the 
second  party  aforesaid. 

"(4)  The  said  sidetrack,  including  ties,  rails,  switches,  and 
crossing  material,  if  any,  shall  be  and  remain  the  property  of  the 
Pere  Marquette  and  its  lessee  and  assigns,  and  under  its  exclusive 
control  except  as  herein  otherwise  stated;  and  the  Pere  Mar- 
quette and  its  lessee  and  assigns  shall  have  the  right  to  use  the 
whole  or  any  part  of  said  track  for  other  business  than  that  of 
the  second  party,  when  it  will  not  interfere  with  the  second 
party's  business,  without  any  allowance  therefor  to  the  second 
party,  and  without  restriction  except  as  herein  stated. 

"(5)   Oiie  of  the  principal  inducements  for  the  construction  of 
said  sidetrack  by  the  Pere  Marquette  is  to  secure  it,  its  lessee  and 
assigns,  as  much  as  possible  of  the  freight  to  be  shipped  in  con- 
nection with  the  business  carried  on  by  the  second  party  ^long  or 
near  said  proposed  side  track,  and,  in  consideration  of  the  agree- 
ments herein  contained,  the  second  party  hereby  agrees  that  from 
the  date  of  completion  of  such  track  all  freight  shipped  by  the 
second  party  in  connection  with  said  business   (and  all   freight 
shipped  to  him  so  far  as  he  controls  the  shipment  thereof)  shall 
be  shipped  over  the  Pere  Marquette  Railroad  whenever — cither 
alone  or  in  connection  with  other  lines — it  or  its  lessee  or  assigns 
shall  be  willing  to  carry  the  same  at  rates  equally  favorable  with 
those   actually   offered   by   another   carrier.    The    second   party 
further  agrees  that  all  freight,  the  destination  or  place  of  ship- 
ment of  which  shall  be  off  the  lines  of  the  Pere  Marquette  Rail- 
road, shall,  so  far  as  the  second  party  may  be  able  to  control  the 
same,  be  so  routed  as  to  give  the  Pere  Marquette  Railroad  the 
benefit  of  the  longest  possible  haul  over  its  lines,  provided  the 
service  via  the  Pere  Marquette  and  its  connections  is  equally 
favorable,  including  time  of  delivery,  to  that  offered  via  other 
routes.    It  is  further  agreed  that  the  shipments  from  and  to  said 
mill  shall  be  given  the  same  rates  as  are  given  shipments  from 
or    to   other    mills    on    the    same    spur   track   or    in    the   same 
locality.    *    *    * 

"[Paragraphs  6  and  7  relate  to  insurance  and  the  building  oi 
structures,  and  are  unimportant.] 

**(8)  Said  side  track  shall  be  maintained  by  the  Pere  Mar- 
quette, and  the  cost  of  such  maintenance  shall  be  borne  by  the 
Pere  Marquette. 

"(9)  In  case  the  mill  on  the  property  of  the  party  of  tlie 
second  part  shall  cease  to  be  operated  for  a  period  of  one  year, 
the  Pere  Marquette  shall  have  the  right  to  terminate  this  agree- 
ment after  sixty  days'  notice  in  writing  to  the  second  party,  un- 
less the  second  party    shall  before  the  termination  of  said  sixty 
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(lays  pay  to  the  Pere  Marquette  an  amount  equal  to  interest  at  5 
per  cent,  from  the  time  said  mill  ceased  to  be  operated  to  the 
(late  of  such  payment  on  the  amount  of  refunds  paid  to  the 
second  party  by  the  Pere  Marquette  under  the  provisions  of  the 
second  paragraph  hereof.  In  case  the  second  party  shall  pay  to 
the  Pere  Marquette  interest  on  the  amount  of  refunds  as  afore- 
said, this  agreement  shall  be  extended  indefinitely,  subject  to 
termination  by  notice  and  renewal  by  payment  of  interest  as 
above,  provided  in  case  said  mill  shall  then  cease  to  be  operated 
for  the  period  of  one  year.  For  the  purpose  of  this  agreement 
said  mill  shall  be  deemed  to  have  ceased  to  be  operated  at  the 
commencement  of  any  period  of  365  consecutive  days  in  which 
said  mill  shall  not  have  been  actually  engaged  in  the  manufacture 
of  gj-psum  products  to  at  least  one-half  of  its  full  capacity  for  at 
least  twenty  days.  In  case  of  the  destruction  of  said  mill  by  fire, 
this  clause  shall  not  be  operative  or  apply  until  said  party  of  the 
second  part  shall  have  had  a  reasonable  time  within  which  to  re- 
build said  mill.  In  case  this  agreement  shall  be  terminated  as 
above  provided,  the  Pere  Marquette  shall  have  the  right  to  enter 
upon  the  property  of  the  second  party  and  remove  said  track  and 
connections,  but,  in  such  case  the  Pere  Marquette  shall  convey  to 
the  second  party,  the  legal  title  to  the  right  of  way  for  said  track 
obtained  at  the  expense  of  the  second  party  under  the  provisions 
of  the  second  paragraph  hereof.  So  long  as  this  agreement  re- 
mains in  force,  the  Pere  Marquette  shall  have  the. right  to  main- 
lain  and  use  said  track  pursuant  to  this  agreement. 

**(10)  This  agreement  shall  be  binding  upon  and  enforcible  by 
the  parties  hereto  and  their  successors,  assigns,  and  legal  repre- 
sentatives, and  the  successors  in  interest  to  the  respective  parties 
i»ereto  shall  succeed  to  all  the  rights  and  lia^bilities  of  their 
respective  predecessors  in  interest." 

The  respondent  also  gave  testimony  showing  the  value  of  the 
deposits  imder  the  proposed  right  of  way  and  the  use  for  which 
the  surface  of  the  land  was  then  mainly  occupied  where  the  right 
cf  way  would  go.  The  testimony  upon  these  last  two  points  is 
immaterial.  The  above  comprises  all  the  testimony  introduced 
upon  the  hearing  material  for  consideration. 

Argued  before  Grant,  C.  J.,  and  Blair,  Montgomery, 
OsfRAXDER,  and  Hooker,  JJ. 

Charles  E.  Ward,  for  appellant. 

Buttcrfield  &  Keency  and  Albert  N.  Eastman,  for  appellees. 

Grant,  C.  J.  (after  stating  the  facts  as  above).  Counsel  for 
the  petitioner  rested  his  case  upon  the  proposition  that  the  stat- 
ute casts  the  burden  of  proof  upon  the  respondent  to  disprove 
the  facts  stated  in  the  petition.  The'  statute  provides  that :  "On 
presenting  such  petition  to  said  court  or  the  judge  thereof  at 

31  R  R  R— 9 


130        Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 

Pere  Marquette  R.  Co.  v.  U.  S.  Gjpsum  Co 

chambers,  with  proof  of  service  of  a  copy  thereof  and  due  notice 
as  aforesaid,  all  persons  whose  estate  or  interests  are  to  be  af- 
fected by  the  proceedings  may  show  cause  against  the  prayer  of  the 
petition  ancT  may  disprove  any  of  the  facts  alleged  therein,  and 
said  court  or  judge  shall  hear  the  proofs  and  allegations  of  the 
parties  and  if  no  sufficient  cause  is  shown  against  granting  the 
prayer  of  the  petition,  said  court  or  judge  shall  make  an  order 
appointing  three  disinterested  and  competent  freeholders  as  com- 
missioners to  ascertain  and  determine  the  necessity   for  taking 
such  lands,  franchises  or  other  property  and  to  appraise  or  de- 
termine the  damage  or  compensation  to  be  allowed  to  the  owners 
and  persons  interested,"  etc.     Comp.  Laws,  §  6245.      The  use 
mentioned  in  the  statute  must  be  a  public  use,  and  the  necessity 
a  public  necessity.     The  resolution  of  the  board  of  directors  in 
New  York  City  made  no  reference  to  public  use  or  public  neces- 
sity, but  only  to  the  expediency  and  necessity  of  developing  its 
own  business.     There  is  nothing  in  any  of  the  proofs  offered 
by  the  petitioner  to  indicate  a  public  use.     The  only  allegation 
in  the  petition  upon  this  point  is  "that  the  taking  of  the  lands 
and  property  above  particularly  described  is  necessary   for  the 
public  use."     It  is  repugnant  to  common  sense  and  justice  that 
the  mere  allegation  that  one's  land  is  necessarily  required  for 
the  public  use  by  a  corporation  is  sufficient  to  cast  upon  him  the 
burden  of  showing  why  it  should  not  be  laken,  and  to  show  those 
facts,  many  of  which  are  peculiarly  within  the  knowledge  of  the 
petitioner.     The  statute  provides  for  framing  an  issue.     When 
the  allegations  are  admitted,  or,  as  held  by  some  authorities,  not 
denied,  proof  of  the  facts  alleged  is  not  essential-,  but,  where  the 
answer  expressly  traverses  them,  the  effect  of  the  statute  simply 
is  to  put  the  petitioner  to  its  proofs.    This  is  nearly  the  universal 
holding  of  the  courts.     The  learned  counsel   for  the  petitioner 
cites  but  one  case  to  the  contrary.     In  re  New  York  Bridge  Co., 
67  Barb.  (N.  Y.)  295.     Not  only  was  this  case  not  followed  by 
the  courts  of  New  York,  but  was  overruled  by  the  -following 
cases :    In  re  New  York  Cent.  R.  R.  Co.,  66  N.  Y.  407 ;  Railroad 
Company  v.  Robinson,  133  N.  Y.  242,  30  N.  E.  1008;  2  Lewis, 
Eminent  Dom.  (2d  Ed.)  §  397,  note  78.     The  same  is  held  in 
Railroad  Co.  v.  Lumber  Co.,  132  N.  C.  644,  44  S.  E.  358;  Tracy 
V.  Elizabethtown,  etc.,  R.  Co.,  80  Ky.  259;  Wisconsin  R.  R.  v. 
Cornell  University,  52  Wis.  537,  8  N.  W.  491.     This .  proposed 
side  track  terminates  at  the  line  between  the  lands  of  the  Gypsum 
Company  and  Mr.   Dummer;  at  least  there  is  nothing  in  the 
petition  or  proofs  to  show  that  it  is  to  extend  further.     There 
IS  no  allegation  in  the  petition  nor  showing  by  petitioner's  proofs 
that  Mr.  Drummer  is  at  the  present  time  engaged  in  any  business 
in  w^hich  the  public  is   interested,  or  that  the  products  of  his 
manufactory  are  required  for  public  use,  or  that  any  products 
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fae  may  manufacture  cannot  reach  the  market  or  the  railroad  in 
olher  ways.  There  is  nothing  in  this  case  to  indicate  that  the 
proposed  side  track  can  or  will  be  used  by  any  one  except  Mr. 
Dummcr.  As  is  well  stated  by  counsel  for  the  respondents, 
there  is  nothing  to  indicate  that  it  would  serve  any  public  use, 
unless  the  mere  fact  that  it  accommodates  Mr.  Dummer*s  mill 
makes  the  use  a  public  one.  Petitioner's  entire  case  is  barren 
of  any  allegation  of  facts  or  proofs  upon  which  the  court  could 
base  a  finding  that  the  property  of  the  defendant  is  necessary  for 
a  public  use. 

If  we  resort  to  the  contract  and  the  statements  made  by  the 
attorney  for  the  petitioner,  as  testified  to  by  Mr.  Keeney,  and  not 
contradicted,  not  only  do  we  not  find  any  evidence  of  a  public 
use,  but  we  find  that  the  railroad  company  did  not  consider  that 
the  land  of  the  gypsum  company  was  required  for  public  use, 
but  for  Mr.  Dummer's  own  interests,  and  that  it  refused  to  take 
any  proceedings  contemplated  by  the  statute  until  Mr.  Dummer 
had  made  a  contract  with  it  to'  institute  proceedings  in  the  name 
of  the  railroad  company  to  pay  all  the  expenses,  to  control  the 
litigation,  and  to  provide  that  his  own  attorney,  rather  than  the 
attorney  for  the  railroad  company,  should  institute  and  manage 
the  litigation.  Under  some  of  the  authorities  cited  in  behalf 
of  the  petitioner,  it  is  correctly  held  without  doubt  that  agree- 
ments between  railroad  companies  and  manufacturers  that  the 
manufacturers  will  pay  part  or  even  all  of  the  expenses  of  the 
condemnation  and  of  the  award  are  not  conclusive  against  the 
public  use  and  the  public  character  of  the  proposed  improve- 
ments. Hairston  v.  Danville,  etc.,  R.  Co.,.  208  U.  S.  598,  28 
Sup.  Ct.  331,  52  L.  Ed.  — ;  Chicago  Dock  &  Canal  Co.  v,  Garrity, 
115  111.  155,  3  X.  E.  448;  St.  L.,  N.  &  S.  R.  Co.  v.  Petty,  57 
Ark.  359,  21  S.  W.  884,  20  L.  R.  A.  434.  The  public  character 
of  the  work  may  be  the  same,  although  it  is  assisted  by  private 
contributions.  It  must,  however,  be  shown  that  the  work  will 
contribute  to  the  public  interests  and  enhance  the  financial  wel- 
fare of  the  people. 

_  This  court  held  in  Mansfield,  etc.,  R.  Co.  v.  Clark,  23  Mich. 
^-^19,  that  the  finding  by  a  jury  that  "it  is  necessary  that  said 
'real  estate  and  property  should  be  taken  for  the  purposes  of  said 
company"  is  not  a  finding  of  necessity  for  the  public  use. 
Neither  was  a  finding  by  the  jury  **that  it  was  and  is  necessary 
to  take  and  use  said  land  for  the  purpose  of  operating  and  con- 
stnicting  said  railroad  by  said  company,"  held  a  sufficient  find- 
^g  of  the  necessity  to  take  the  property  for  the  public  use. 
Grand  Rapids,  etc.,  R.  Co.  v.  Van  Driele,  24  Mich.  409.  There 
^e  many  authorities  holding  that  statutes  of  condemnation  do 
not  apply  to  a  siding  for  the  accommodation  of  a  single  manu- 
factory.   Pittsburg,  Wheeling,  etc.,  F    Co.  v.  Benwood,  31  W. 
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Va.  710,  8  S.  E.  453,  2  L.  R.  A.  630;  Chicago,  etc.,  R,  Co.  z/. 
Wiltse,  116  111.  449,  6  N.  E.  49;   Kyle  v.  Tex.  &  X.  R.  Co.  (Tex. 
App.)  4  L.  R.  A.  275;  Weidenfeld  v.  Sugar  Run  R.  Co.  (CO.) 
48  Fed.  615;  In  re  Railway  Co.,  108  N.  Y.  375,  15  N.  E.  429. 
The  contract  between  Dummer  and  the  petitioner  considered  as 
a  whole  shows  conclusively  in  my  judgment  that  this  proposed 
side  track  is  for  the  sole  benefit  of  Mr.  Dummer,  and  to  increase 
the  business  of  the  petitioner.     This  is  especially  shown  by  two 
paragraphs,  to  which  I  now  refer.     In  paragraph  4  it  is  agreed 
that  **the  Pere  Marquette  and  its  lessee  and  assigns  shall  have 
the  right  to  use  the  whole  or  any  part  of  said  track  for  other 
business  than  that  of  the  second  party  when  it  will  not  inter- 
fere with  the  second   party's  business,   without  any  allowance 
therefor  to  the  second  party,  and  without  restrictions,  except  as 
herein  stated."     Can  a  side  track  or  any  part  of  a  railroad  be 
intended  for  the  public  use  which  one  private  party  can  control 
to  the  exclusion  of  all  the  others?    The  question  answers  itself. 
In  paragraph  9  it  is  provided  that,  if  Mr.  Dummer  shall  cease 
to  operate  his  mill  for  a  year,  the  railroad  company  may  termi- 
nate the  agreement,  and,  if  it  does,  "it  shall  convey  to  the  second 
party  [Dummer]  the  legal  title  to  the  right  of  way  for  said  track 
obtained  at  the  expense  of  the  second  party  under  the  provisions 
of  the  second  paragraph  hereof."     It  seems  to  be  contended  on 
behalf  of  the  petitioner  that  this  does  not  mean  the  right  of  way 
across  the  land  of  the  gypsum  company.     It  is  difficult  to  under- 
stand what  else  it  does  refer  to,  as  the  proposed  side  track  is 
entirely  on  the  gypsum  company  5  land. 

We  think  that  the  probate  court  reached  a  correct  conclusion ; 
and  its  decree  is  affirmed,  with  costs. 
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Deitscii  v.  Trans  St.  Mary's  Traction  Co. 

(Supreme  Court  of  Michigan,  Nov.  30,  1908.) 
[118  N.  W.  Rep.  489.] 

Street  Railroads — Operation — Collision  with  Vehicles.* — A  street 
railway  has  no  exclusive  right  to  use  that  portion  of  the  street  oc- 
cupied by  its  tracks,  but  a  person  using  the  street  has  a  right  to  drive 
upon  it  or  across  it,  provided  he  exercises  reasonable  care,  and  he  has 
a  right,  to  rely  on  the  watchfulness  and  prudence  of  the  motorman, 
and  on  his  ability  to  stop  his  car  within  a  reasonable  distance. 

Street  Railroads  —  Contributory  Negligence  of  Person  Injured  — 
Drivers  of  Vehicles.t — Street  railways  have  ordinarily  the  right  of 
way  over  other  vehicles,-  and  the  driver  of  a  vehicle  owes  the  duty 
of  looking  before  going  on  the  track,  but  when  the  circumstances 
are  such  that  he  may  reasonably  assume  that  he  has  time  to  cross,  it 
is  not  negligence  for  him  to  attempt  to  do  so,  even  if  the  car  be  in 
sight  and  coming. 

Error  to  Circuit  Court,  Chippewa  County;  Joseph  H.  Steere, 
Judge. 

Action  by  Frank  Deitsch  against  the  Trans  St.  Mary's  Trac- 
tion Company.  From  a  judgment  for  plaintiff,  defendant  brings 
€rror.    Affirmed. 

*For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
drive  or  walk  upon  or  across  street  railway  tracks  at  points  other  than 
street  crossings,  see  Smith  v.  Connecticut  Ry.  &  L.  Co.  (Conn.),  27 
R-  R.  R.  201.  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  201;  Spiking  v.  Consoli- 
<lated  Ry.  &  P.  Co.  (Utah),  27  R.  R.  R.  457,  50  Am.  &  Eng.  R. 
Cas.,  K.  S.,  457  (public's  right  to  use  part  of  street  covered  by 
tracks);  Indianapolis  Trac.  &  Term.  Co.  v.  Kidd  (Ind.),  22  R.  R.  R. 
366, 'tis  Am.  &  Eng.  R.  Cas.,  N.  S.,  366  (right  to  walk  on  street  car 
track);  Palmer  Transfer  Co.  v.  Paducjih  Ry.  &  L.  Co.  (Ky.),  21  R.  R. 
R-  815.  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  815  (right  to  drive  upon  track) ; 
Ablard  v.  Detroit  United  Ry.  (Mich.),  18  R.  R.  R.  722,  41  Am.  & 
Eng.  R.  Cas..  N.  S..  722;  Adams  v.  Camden  &  Sub.  Ry.  Co.  (N. 
J;),  8  R.  R.  R.  790,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  790:  McFarland  v. 
Consolidated  Traction  Co.  (Pa.),  8  R.  R.  R.  673,  31  Am.  &  Eng.  R. 
Cas,.  X.  S.,  673;  Klockenbrink  v.  St.  Louis  &  M.  R.  R.  Co.  (Mo.), 
j^R.  R.  R.  63,  30  Am.  &  Eng.  R.  Cas.,  N.  S..  63;  Kerr  zr.  Boston  Elec.  Ry. 
Co.  (Mass.),  19  R.  R.  R.  533,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  533; 
Strode  v.  St.  Louis  Transit  Co.  (Mo.),  19  R.  R.  R.  569,  42  Am.  &  Eng. 
R-  Cas..  N.  S.,  569  (driver  of  )vagon  is  not  a  trespasser  while  driving 
on  street  car  track);  Latson  v.  St.  Louis  Transit  Co.  (Mo.).  19  R. 
R  R.  845.  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  845;  note,  10  Am.  &  Eng. 
R-  Cas.,  X.  S.,  726;  North  Jersey  St  Ry.  Co.  v.  Schwartz  (N.  J.),  22 
Am.  &  Eng.  R.  Cas.,  N.  S.,  620;  Traver  v,  Spokane  St.  Ry.  Co. 
'Wash.).  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  759. 

^For  the  authorities  in  this  series  on  the  subject  of  the  right  of  way 
^s  between  a  street  car  and  another  vehicle  or  person,  see  Daggett 
\  North  Jersey  St.  Ry.  Co.  (N.  J.),  28  R.  R.  R.  715,  51  Am.  &  Eng. 
^-  Cas.,  N.  S.,  715;   Smith  v.  Connecticut  Ry.  &  T.  Co.  (Conn.),  27 
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Argued  before  Gr^vnt,  C.  J.,  and  Blair,  Hooker,  Moore,  and 
McAlvay,  J  J. 

Horace  M,  Oren  and  John  H.  More,  for  appellant. 
George  B.  Holden,  for  appellee. 

Moore,  J.  The  plaintiff,  a  young  man,  was  in  the  employ 
of  a  circus  company  that  exhibited  at  Sault  Ste.  Marie.  His 
duty  was  to  drive  a  six-horse  team  which  drew  a  circus  wagon 
or  van.  The  horses  were  hitched  to  the  van  in  ordinary  fashion, 
in  teams  two  abreast.  The  distance  from  the  heads  of  the  lead 
horses  to  the  rear  of  the  van  was  54  feet.  While  attempting  to 
cross  the  track  of  defendant  company  with  the  above-described 
outfit,  Mr.  Deitsch  was  struck  by  a  street  car  owned  by  defend- 
ant, and  severely  injured.  For  these  injuries  he  sued  the  de- 
fendant, and  recovered  a  verdict.  The  accident  happened  at 
about  10  o'clock  at  night.  The  case  is  brought  here  by  writ  of 
error. 

The  plaintiff  gave  testimony  tending  to  show  that  when  he 
started  to  cross  the  track  the  approaching  car  was  so  far  away 
that  he  supposed,  and  had  a  right  to  suppose,  he  had  ample  time 
to  cross  the  track;  that  the  car  was  in  fact  run  at  a  speed  in 
excess  of  20  miles  an  hour.  It  was  the  claim  of  the  defendant 
that  the  car  was  run  slowly.  In  addition  to  the  testimony  of- 
fered the  jury  also  saw  Ihe  premises  where  the  collision  occurred. 

R.  R.  R.  201,  50  Am.  &  Eng.  R.  Cas..  N.  S.,  201;  Spiking  v.  Consoli- 
dated Ry.  &  P.  Co.  (Utah),  27  R.  R.  R.  457,  50  Am.  &  Eng.  R.  Cas.. 
X.  S^,  457;  Marden  v.  Portsmouth,  etc.,  Ry.  (Me.),  17  R.  R.  R.  821,  40 
Am.  &  Eng.  R.  Cas.,  N.  S.,  821  (between  street  crossing,  9  street  car 
has  a  paramount  right  to  use  of  tracks) ;  Cox  v.  Wilmington  City  Ry. 
Co.  (Del.),  7  R.  R.  R.  818.  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  818  (com- 
pany has  right  of  way  within  limits  of  its  tracks);  Marden  v.  Ports- 
mouth, etc.,  Ry.  (Mc.),  17  R.  R.  R.  821,  40  Am.  &  Eng.  R.  Cas..  N. 
S.,  821  (car  has  no  rights  at  crossings  superior  to  other  vehicles) ;  Bir- 
mingham, etc.,  Co.  V.  Oldham  (Ala.),  14  R.  R.  R.  165,  37  Am.  &  Eng. 
R.   Cas.,  N.   S.,  165   (at  crossings) ;   Memphis  St.  Ry.   Co.  v.   Norris 
(Tenn.),  4  R.   R.  R.  659,  27  Am.  &  Eng.  R.   Cas.,  N.  S.,  659   (dray- 
man  and   motorman    (at   crossing,   have   equal    rights);   DiPrisco  v, 
Wilmington   City  Ry.   Co.   (Del.),   11   R.   R.   R.   478,  34  Am.  &   Eng. 
R.  Cas.,  N.  S.,  478  (electric  cars'  right  to  use  part  of  street  covered  by 
the  tracks  is  superior  to  rights  of  other  users);  Rouse  v.  Detroit  Elec. 
Ry.   (Mich.),  10  R.  R.  R.  58,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  58  (ex- 
clusive right  of  way  on  tracks) ;   Goldmann  v.  Milwaukee  Elec.  Ry.  & 
L.  Co-.  (Wis.),  14  R.  R.  R.  582,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  582  (no 
right  of  w^ay  exists  in  favor  of  one  crossing  track  of  street  railway 
when  a  diminution  of  the  speed  of  the  car  is  necessary  to  enable  him 
to  pass  in  safety);  Riska  v.  Union  Depot  R.  Co.  (Mo.),  11  R.  R.  R. 
294,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  294  (at  crossings  rights  are  equal); 
Burns  v.  Metropolitan  St.  Ry.  Co.  (Kans.),  6  R.  R.  R.  476,  29  Am.  & 
Eng.  R.  Cas.,  N.  S..  476  (at  crossing) ;  Lightfoot  v.  Winnebago  Traction 
Co.  (Wis.),  14  R.  R.  R.  1,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  1  (at  cross- 
ings); Foulk  V.  Wilmington  City  Ry.  Co.  (Del.  Sup'r  Ct.),  19  R.  R. 
R.  541,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  541  (right  of  way  at  street  in- 
tersections between  funeral  processions  and  cars);  Knickerbocker  Ice 
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Upon  the  cross-examination  of  the  plaintiff  the  following  oc- 
curred: "Q.  Now,  Mr.  Deitsch,  when  you  testified  here  on  the 
hst  case,  you  were  asked  this  question :  Assuming  that  you 
were  approaching  the  street,  crossing  with  this  rig,  a  six-horse 
team,  and  so  on,  and  you  .saw  the  car  approaching,  coming  at 
an  apparent  rate  of  about  six  miles  per  hour,  how  far  would 
TOu,  in  your  jugdment,  consider  that  the  car  should  be  away  to 
justify  you  in  starting  to  cross?  A.  Well,  that  is  something  I 
could  not  tell,  unless  it  was  coming  right  there  at  the  crossing. 
Q.  You  testified  in  the  previous  case  that  you  would  not  consider 
it  reasonably  safe  to  make  the  crossing  under  those  circumstances 
if  the  car  was  less  than  500  feet  away,  did  you  not  ?  A.  Well,  I 
could  not  figure  it  out  or —  Q.  Well,  didn't  you  so  testify?  A. 
Yes,  but —  Q.  Answer  my  question,  didn't  you  so  testify?  A. 
I  testified ;  yes,  but —  Q.  And  that  was  your  deliberate  judgment 

at  that  time,  was  it  not?     A.    Well,  I  could  not  tell  unless  I 

. > 1 , 

Co.  r.  Benedix  (III.).  10  R.  R.  R.  89,  33  Am.  &  Eng.  R.  Cas.,  N.  S., 
!?9  (right  of  way  between  street  cars  and  other  vehicles  at  crossings); 
Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.).  14  R.  R.  R.  594,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  594  (right  of  way  between  street  cars  and  other 
vehicle's  driven  along  tracks) ;  Nashville  Ry.  v.  Norman  (Tenn.),  4  R.  R. 
R.  350.  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  350  (equal  rights  at  crossings 
as  between  street   cars  and  other  vehicles);   Adams  7/.    Wilmington, 
etc..  Co.  (Del.),  4  R.  R.  R.  307,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  307 
(street  car  Company's  right  to  use  street  included  within  its  tracks 
i^  superior  to  that  of  others);  Schafstette  v.  St.   Louis  &  M.   R.   R. 
Co.  (Mo.),  8  R.  R.  R.  715,  31  Am.  &.Eng.  R.  Cas.,  N.  S.,  715  (street 
car  is  entitled  to  right  of  way);  note,  6  Am.  &  Eng.  R.  Cas..  N.  S., 
519;  note.  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  424  (cars  and  other  vehicles 
at  crossings);  note  1  Am.  &  Eng.  R.  Cas..  N.  S.,  279,  et  seq.;  Traver 
f.  Spokane  St.  Ry.  Co.  (Wash.),  22  Am.  &  Eng.  R.  Cas..  N.  S.,  759; 
Moore  V.  Charlotte  Elec.  St.  Ry.  Co.   (N.   Car.),  22  Am.   &  Eng.  R. 
Cas..  N.  S..  785;   Brown  v.  Wilmington  City  Ry.  Co.   (Del.),  12  Am. 
&  Eng.  R.  Cas.,  N.  S.,  439  (right  of  way  on  tracks  superior  to  that 
of  other  users);   Hall  v.  Ogden   City  St.   Ry.   Co.   (Utah),  4.  Am.   & 
Eng.  R.  Cas.,  N.  S.,  77;  Bunyan  v.  Citizen's  Ry.  Co.   (Mo.),  i  Am.  & 
Eng.  R.  Cas.,  N.  S.,  246;  Hicks  v.  Citizens'  R.   Co.   (Mo.),  i  Am.   & 
Eng.  R.  Cas.,  N.  S..  255;  Moore  v.  Kansas  City  &  I.  R.  T.  Co.  (Mo.). 
1  Am.  &  Eng.  R.  Cas.,  N.  S.,  254;  Omaha  St.  R.  Co.  v.  Duvall  (Neb.). 
1  .-Vm,  &  Eng.  R.  Cas.,  N.  S.,  253;  Orr  v.  Cedar  Rapids  &  M.  O.  R. 
Co.  (Iowa),  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  239;  Thatcher  z\  Central 
Traction  Co.  (Pa.).  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  253;  Richmond  R., 
etc..  Co.  V,  Garthright  (Va.).  4  Am.  &  Eng.  R.  Cas.,  N.  S..  263   (at 
crossings);  Chicago  City  Ry.  Co.  v.  Taylor  (111.),  9  Am.  &  Eng.  R. 
Cas.,  N.  S.,  513;  Metropolitan   St.  Ry.  Co.  v.  Kennedy  (C.   C.  A.),  9 
Am.  &  Eng.  R.  Cas.,  N.  S.,  509  (right  of  way  between  car  at  inter- 
section of  tw^o  street  railways);  Smith  v.  Electric  Traction  Co.  (Pa.), 
12  Am.  &  Eng.  R.  Cas.,  N.  S.,  422  (cars  and  other  vehicles  at  cross- 
ings); New  Jersey  Elec.  Ry.  (Ho.  v.  Miller  (N.  J.),  6  Am.  &  Eng.  R. 
Cas.,  N.  S.,  519. 

For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
cross  street  railway  tracks  in  front  of  a  car  which  is  seen  approach- 
ing, see  first  foot-note  appended  to  Wolf  v.  City  Ry.  Co.  (Ore.)  27 
R.  R.  R.  213,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  213,  where  all  those  pre- 
ceding it  are   collected. 
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was  at  the  crossing.     Q.    You  did  so  testify,  didn't  you?      A. 
Well,  I  said  I  could  tell  if  I  was  right  there.     Q,     No;  I    say 
you  testified  just  as  I  have  said  here?    A.    Yes;  but  I  had   no 
idea  of  the  distance  or  anything.    I  could  not- figure  it.    I  didn't 
know.    Q.    When  you  were  questioned  on  the  previous  trial  you 
said  that  when  you  would  come  to  a  crossing  that  way,  and  saw 
a  car  coming  at  an  apparent  rate  of  six  miles  per  hour,  and  only 
about  an  ordinary  block  away,  that  you  would  not  consider   it 
reasonably  safe  to  attempt  a  crossing  didn't  you?    A.    I  have  no 
idea —  Q.   Did  you  so  testify?    A.   I  so  testified —  Q.  How?     A. 
Yes,  but   I  don't  know  how  big  a  block  was  or  anything.      Q. 
You  don't  know  how  long  an  ordinary  city  block  was?    A.    Xo, 
sir.     Q.    And  yet  you  have  been  in  all  the  leading  cities  of  the 
United  States  and  Canada  on  the  streets?    A.   Yes,  sir.    Q.    And 
you  know  that  the  distance  from  that  second  light  to  where  your 
team  was  when  you  made  that  crossing  wis  about  the  length 
of  an  ordinary  city  block,  didn't;  you?     A.    I  didn't  know  just 
how  far  it  was.     I  know  there  was  two  lights  there."    On  the 
direct  examination  he  had  testified  that  when  he  started  to  cross 
the  track  the  car  was  beyond  the  second  arc  street  light.    Other 
witnesses  testified  to  the  same  thing.    A  plat  made  from  actual 
measurement  shows  that  the  second  arc  light  was  400  feet  from 
the  place  of  collision. 

Many  assignments  of  error  are  made,  but  we  do  not  think  it 
necessary  to  discuss  them  all. 

Counsel  asked  the  court  to  charge  the  jury:    "Except  in  case 
of  necessity,  such  as  did  not  exist  in  the  case  at  bar,  plaintiff 
would  have  no  right  to  turn  upon  the  track  if  it  was  reasonable 
to  suppose  that  his  occupancy  of  the  track  would  compel  the  car, 
in  order  to  avoid  collision  or  injury,  to  reduce  its  speed  below 
that  at  which  it  had  the  right  to  run.     The  right  of  way  on  its 
tracks  belongs  primarily  to  the  street  car  company  in  this  sense, 
viz.,  that  while  vehicles  have  also  the  right  to  drive  on  and  across 
the  portion  of  the  roadway  occupied  by  street  railway  tracks, 
when  and  where  the  tracks  are  not  in  actual  occupancy  of  street 
cars,  yet  vehicles  are  required  to  turn  out  and  yield  the  right 
of  way  in  the  face  of  approaching  cars,  and  are  also  not  to  turn 
upon  street  railway  tracks  in  the  face  of  approaching  cars  so  as 
to  impede  their  lawful  movement  and  progress."    It  was  claimed 
that  the  defendant  had  the  legal  right  to  run  its  cars  at  this  loca- 
tion in  the  city  at  a  speed  of  10  miles  an  hour,  and  that,  in  view 
of  the  plaintiff's  cross-examination,  it  was  error  to  refuse  the 
above  request.     The  trial  judge  upon  that  feature  of  the  case 
charged  the  jury  as  follows:*   "In  other  words,  to  make  it  more 
concise,  it  is  the  law  that  in  all  cases  of  negligence,  before  the 
plaintiff  can  recover  he  must  show  to  the  satisfaction  of  the  jury 
that  there  was  negligence  on  the  part  of  the  defendant  which 
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caused  the  accident,  and  also  that  he  was  free  from  negligence 
on  his  part,  and  did  not  by  his  carelessness  contribute  to  the  in- 
jury.   It  is  charged  in  this  case,  as  a  ground  of  negligence,  that 
this  car  was  being  rim  at  an  unlawful  rate  of  speed;  that  it  was 
recklessly  and  unskillfully  managed.     In  reference  to  this  allega- 
tion that  defendant  was  driving  the  car  at  an  unlawful  and  ex- 
cessive rate  of  speed,  you  are  instructed  that  it  appears,  and  is 
conceded  in  this  case,  that,  under  an  ordinance  of  this  city  grant- 
ing a  franchise  to  the  defendant  street  car  company,  it  was  per- 
mitted to  run  its  cars  along  the  street  on  which  this  collision  oc- 
curred at  a  speed  of  not  to  exceed  10  miles  an  hour.    Therefore 
it  would  not  be  negligent  for  the  company  to  run  its  cars  at  10 
miles  an  hour  or  at  any  speed  less  than  that.     So  far  as  the 
respective  duties  of  the  parties  in  this  case  are  concerned,  you 
are  instructed  that  a  street  railway  company  has  no  exclusive 
right  to  the  use  of  that  portion  of  the  street  occupied  by  its  track, 
but  a  person  using  the  street  has  a  right  to  drive  upon  it  or  across 
It  whenever  necessary,  provided  that  person  exercises  reasonable 
care  and  caution  in  so  doing.     And  people  have  a  right  to  rely 
to  some  extent  upon  the  watchfulness  and  the  prudence  of  the 
motorman  in  charge  of  the  car,  and  upon  his  ability  to  stop  his 
car  within  a  reasonable  distance.     It  would  be  the  duty  of  the 
motorman  in  this  case,  who  represented  the  company,  and  who 
was  in  charge  of  the  car  when  running  it,  to  be  cautious  and 
vigilant,  not  to  run  his  car  at  an  unlawful  or  dangerous  rate 
of  speed,  to  watch  out  and  give  reasonable  and  timely  warning 
of  the  approach  of  his  car  to  travelers  upon  the  street,  or  who 
were  about  to  go  upon  the  track  ahead  of  his  car,  and  to  check 
or  stop  his  car  when  it  seemed  to  be  absolutely  necessary  to  do 
so  to  avoid  obstructions  on  the  track,  or  collisions  which  might, 
and  evidently  would,  result  if  he  did  not  do  so.     And  it  is  the 
duty  of  the  motorman,  if  he  observed  an  obstruction  on  the  track 
ahead  of  him,  to  prevent  a  collision,  if  it  is  possible  to  do  so, 
hy  stopping  his  car  within  the  range  of  his  ability.     He  has  no 
right  to  recklessly  continue  on,  but  is  bound  to  use  the  same 
care  in  preventing  a  collision  as  the  driver  of  a  wagon  or  any 
other  vehicle  along  the  street  would  be  expected  to  use.    It  would 
not  be  the  duty  of  the  motorman  in  this  case  to  slacken  the  speed 
of  his  car  if  the  car  was  not  exceeding  10  miles  an  hour,  unless 
the  track  ahead  of  hirn  was  occupied,  or  reasonably  likely  to  be 
occupied,  by  some  obstruction,  such  as  a  pedestrian  crossing,  or 
a  vehicle,  that  in  the  ordinary  course  would  not  be  out  of  the 
^^y,  and  would  be  placed  in  danger  of  being  hit,  unless  the  car 
was  stopped  or  the  speed  slackened.     Where  a  vehicle  comes 
upon  a  track   unexpectedly,  and  obstructs  a  track  which   was 
previously  clear,  the  speed  at  which  the  car  was  going  at  the 
time  at  which  the  obstruction  came  within  range  where  a  col- 
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lision  would  be  apprehended  would  be  the  speed  to  be  considered 
by  the  jury  in  determining  whether  the  car  was  going  at  an  un- 
lawful rate  of  speed,  and  in  this  case  upon  that    question  the 
issue  would  be  whether  or  not,  at  the  moment  the  front  team  of 
horses  drawing  this  circus  van  turned  across  the  track,  the  car 
was  going  at  a  rate  of  speed  exceeding  10  miles  an  hour.     If  it 
was  not  at  that  moment  going  at  a  rate  of  speed  in  excess  of  10 
miles  an  hour,  the  jury  cannot  find  negligence  in  this  case  against 
the  defendant  upon  the  question  of  speed.     Now,  on  the  other 
hand,  the  driver  of  a  vehicle  upon  a  public  street  is  bound  to 
take  notice  of  existing  conditions,  and  govern  himself  accord- 
ingly.    The   plaintiff  in   this  case   was  the  driver  of   a   heavy 
vehicle.    When  he  contemplated  crossing  the  track  on  which  he 
saw  a  car  coming,  he  was  bound  to  know  that  cars  on  railway 
tracks  run  down  the  rails  on  the  track,  and  that  it  is  impossible 
for  the  motorman  to  turn  out  or  to  turn  aside  to  avoid  a  col- 
lision, as  the  driver  of  an  ordinary  vehicle  can  do.     It  was  easy 
for  the  plaintiff  to  turn  aside  and  to  avoid  a  collision  by  chang- 
ing the  course  of  his  team,  and  it  was  impossible  for  the  motor- 
man  to  avoid  a  collision  by  turning  out.     The  motorman's  only 
means  of  avoiding  a  collision  is  to  stop  the  car,  and  the  plaintiff 
is  bound  to  know  that  such  was  the  case,  and  to  know  that,  from 
the  weight  of  the  car,  it  could  not  be  stopped  instantly.     It  is 
therefore,  as  a  matter  of  law,  negligence  which  precludes  re- 
covery for  the  driver  of  a  vehicle  to  suddenly  turn  directly  in 
front  of  an  approaching  car  and  to  attempt  to  cross  the  track, 
unless  the  car  was  so  far  away  he  could  safely  do  so,  as  it  ap- 
pears to  him,  relying  on  the  car  not  reaching  him,  if  it  is  not 
running  at  an  unlawful  rate  of  speed,  because  he  has  a  right  to 
assume,  at  such  a  time,  that  the  car  was  not  running  in  excess 
of  the  rate  of  speed  fixed  by  law.     So  long  as  this  plaintiff  with 
his  team  was  traveling  down  the  street  alongside  of  the  track, 
parallel  to  it,  with  no  indication  of  an  intention  upon  his  part  to 
tiirn  across,  the  motorman  would  have  no  reason  to  apprehend  a 
collision,  or  to  exercise  special  care,  or  to  check  his  car,  and  he 
would  not  be  required,  as  a  matter  of  law,  to  do  so.    Street  rail- 
ways have  ordinarily  the  right  of  way  over  other  vehicles  as  they 
approach  each  other,  and  the  driver  of  a  vehicle  owes  the  duty 
of  looking  before  going  onto  a  track.     But  when  the  circum- 
stances are  such  that  he  may  reasonably  assume,  and  honestly 
think,  that  he  has  time  to  cross,  it  is  not  negligence  for  him  to 
attempt  to  do  so,  even  if  the  car  be  in  sight  and  coming.     But 
if  the  approaching  car  is  so  near,  or  coming  at  such  a  rate  of 
speed  that,  to  a  reasonably  cautious  and  prudent  man,  it  would 
appear  unsafe  and  imcertain,  under  the  circumstances  as  they 
presented  themselves  at  the  time,  to  attempt  to  cross,  then  the 
party  doing,  so  takes  his  chances,  runs  his  own  risk,  and  if  he  is 
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hurt,  his  own   carelessness  and  contributory  negligence  prevent 
a  recovery  in  court  for  any  injury  he  may  sustain.    Now  in  this 
case  it  is  undisputed  that  the  plaintiff  was  driving  a  six-horse 
team,  hauling  a  heavily  loaded  wagon.    It  is  undisputed  that  the 
car  was  approaching  him,  and  that  he  saw  it.     Under  those  cir- 
cumstances   it   ivas   his  duty  to  exercise  the  especial  care  and 
caution  to  avoid  a  collision  which  such  circumstances  demand  of 
a  reasonably  cautious  and  prudent  man,  and  he  had  no  right  to 
lake  any  chances,  or  to  gamble  upon  the  possibiHty  of  getting 
across;  and,  if   he  did  so,  he  cannot  afterwards  appeal  to -the 
courts  for  compensation  for  losing  on  the  gamble.     He  can  only 
recover  in  this  case  by  showing  that  the  car  was  so  far  away,  at 
the  time  that  he  turned  upon  the  crossing,  that  he  could  reason- 
ably assume  that  he  might  cross  before  the  car  reached  him  if 
the  car  was  running  at  a  lawful  rate  of  speed,  and  that  he  did 
have  a  right  to  assume.     If  the  car  was  running  at  an  unlawful 
rate  of  speed,    he    could  not  even  then  recover,  unless  he  ex- 
ercised reasonable  care  and  caution.     Even  though  the  car  was 
not  running  at  an  unlawful  rate  of  speed,  if  he  suddenly  turned 
upon  the  track  when  the  car  was  too  near  him  for  an  accident  to 
be  avoided,  and    if  he  turned  upon  the- track  when  the  car  was 
so  close  that  the  motorman  had  no  reasonable  warning  and  op- 
portunity to  get  his  car  under  control,  and  stopped  before  the 
accidtnt,  then   the  plaintiff  cannot  recover.     In  order  to  recover 
in  this  case  he  must  satisfy  you  that  the  car  was  running  at  an 
unlawful  rate   of   speed;  that  it  was  not  under  control;  that  it 
was  so  very   far  away  that  he  could  have  safely  passed  if  the 
speed  had  not  been  excessive,  such  as  an  ordinarily  prudent  man 
under  like  circumstances  would  exercise.    In  other  words,  briefly 
stated  again,  he  must  satisfy  you  that  the  accident  was  wholly 
due  to  the  unlawful,  negligent,  and  reckless  manner  in  which 
the  car  was  run,  and  not  to  any  contributory  negligence  on  his 
part.'' 

In  Ryan  v.   Detroit  Citizens*   Street  Railway  Company,   123 
Mich.  597,  82  N.  W.  278,  the  court  said:    "We  have  said  that 
*  street  railways  have  ordinarily  the  right  of  way  over  vehicles, 
and  that  the  driver  owes  the  duty  of  looking  before  going  upon 
the  track.     But  both  have  rights  upon  all  parts  of  the  highway, 
and  a  driver  is  not  obliged  to  wait  until  all  cars  in  sight  pass  be- 
fore attempting  to  cross.     If  he  were,  his  progress  would  be 
slow.    There  is  testimony  in  the  case  that  the  whole  car  could 
have  been  seen  from  the  place  where  the  accident  occurred  when 
it  reached  the  top  of  the  hill,  which  was  two  blocks  away.    The 
plaintiff  stated  that  he  looked  to  the  point  of  the  hill,  and  saw 
no  car,  and  thought  he  could  get  across.    He  estimated  the  dis- 
tance at  75  or  80  feet.    Others  made  it  more."    In  a  concurring 
opinion  written  by  Mr.  Justice  Grant  it  is  said:     "There  was 
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testimony  that  the  car  was  running  down  this  hill  at  a  speed  of 
30  miles  an  hour.    I  do  not  think  the  evidence  conclusively  shows 
that  plaintiff  was  from  15  to  20  feet  only  from  the  car  w^hen  he 
attempted  to  cross.     If  this  were  so,  he  would  clearly  have  been 
guilty  of  contributory  negligence.    He  had  got  nearly  across  the 
track  when  the  hind  wheel  of  his  buggy  was  struck.    There  was 
testimony  that  the  car  was  more  than  100  feet  away  when  plain- 
tiff started  to  cross*   I  think  it  was  for  the  jury  to  determine 
the  speed  of  the  car,  its  distance  from  plaintiff  when  he  turned 
to  cross,  and  the  negHgence  of  defendant  and  contributory  negli- 
gence of  plaintiff."     In  Chauvin  v.  Detroit  United  Railway,  135 
Mich.  85,  97  N.  W.  160.    Justice  Hooker,  speaking  for  the  court 
said :    *'The  use  of  cars  upon  highways  does  not  deprive  persons 
of  the  right  of  walking  or  driving.     They  are  constructed  and 
operated  upon  the  assumption  that  they  will  be  driven  upon  and 
over,  and  that  mutual   care  will  be  taken  to  avoid  collisions. 
Necessarily  the  driving  public  must  exercise  some  judgment  in 
relation  to  the  opportunity  to  cross  tracks,  especially  in  places 
where  cars  are  always  in  sight ;  and,  as  we  have  intimated  in  an- 
other case,  if  one  were  to  be  always  chargeable  with  negligence 
for  driving  upon  a  track  when  an  approaching  car  was  in  si^t, 
there  are  places  where  he  could  never  cross  the  track  without 
being  negligent.     When  in  the  exercise  of  common  prudence  he 
may  reasonably  think  there  is  time  to  cross  in  safety,  he  is  not 
chargeable  with  negligence."     See,  also,  Moran  v,  Railwav,  124 
Mich.  582,  83  N.  W.  606;  Gaffka  v.  Railway,  14.3  Mich.  456,  106 
N.  W.  1121 ;  La  Londe  v.  Traction  Co.,  145  Mich.  77,  108  N.  W. 
365.  • 

The  case  was  tried  with  care.   The  defendant  has  no. just 
reason  to  complain  of  instructions  as  to  the  law  of  the  case. 

Judgment  is  affirmed. 
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(Supreme  Court   of    Illinois,  June   18,   1908.    Rehearing  Denied  Oct. 

7,   1908.) 

[85  N.  E.  Rep.  606.] 

Railroads  —  Statutory  Regulations — Constitutionality  —  Highway 
CrossingB — ^Applicability  to  Existing  Roads — Police  Regulations. — Act 
March  31,  1874,  in  force  July  1,  1874  (Rev.  St.  1874,  c.  114,  §  46),  re- 
lating to  the  fencing^  and  operating  of  railroads,  and  requiring  rail- 
roads to  construct  and  maintain  all  highways  and  street  crossings, 
and  the  approaches  thereto,  so  they  shall  be  safe  to  persons  and 
property,  is  a  police  regulation,  and  applies  to  railroads  built  before  as 
well  as  ,after  the  enactment. 

Constitutional  Law — Due  Process  of  Law — Regulation  of  Railroads 
—Highway  Crossings.* — The  act  is  not  unconstitutional  as  taking 
property  without  due  process  of  law,  or  as  impairing  the  obligation 
't  contracts. 

Eminent  Domain — Railway  Crossings — Regulations.* — The  act  does 
not  violate  the  constitutional  provision  against  taking  private  prop- 
erty for  public  use  without  just  compensation. 

Constitutional    Law — Obligation    of    Contracts — Contracts    with   a 
State— Charter  of  Railroad. — The  charter  of  a  railroad  constitutes  a 
contract  between  it  and  the  state  the  same  as  a  contract  between 
natural  persons,  but  it  is,  like  all  contracts,  subject  to  the  exercise 
M  the  police  power  of  the  state  to  pass  such  laws  as  are     necessary 
to  protect  health  and  provide  for  the  safety  of  persons  and  property. 
Railroads — Statutory  Regulations — Repaying  Street — Validity  of  Or- 
dinance.—Act   March  31,  1874,  in  force  July  1,  1874   (Rev.   St.   1874, 
0.  114.  §  46).  requires  railroads  to  construct  and  maintain   all  high- 
^^■ays  and  street  crossings  and  the  approaches  thereto  so  as  to  be 
>ate  to  persons  and  property.    The  charter  of  defendant  railroad  pro- 
vides that  it  shall  construct  its  road  over  or  across  any  intersecting 
highway,  and  shall  restore  such  highway  to  its  former  condition,  and, 
whenever    the    track    crosses    a    highway,     the     highway     may    be 
carried    over    or    under  the   track,   as   is   most  expedient.      Defend- 
ant's   track    originally     crossed     a     street     at     grade,     but     pursu- 
ant to  an   ordinance   it   elevated   its   track   to   permit    the    street  to 
pass  under  it,  and  the   street  was  at  the  same  time   depressed,  and 
the  street  and  approaches  put  in  good  condition,  all  at  defendant's 

*For  the  authorities  in  this  series  on  the  subject  of  the  police  pow- 
ers of  a  state  over  railroad  companies,  see  last  foot-note  appended 
to  Interstate  Consol.  St.  Ry.  Co.  v.  Massachusetts  (U.  S.),  28  R.  R. 
R.  710,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  710;  last  foot-note  appended 
to  Cincinnati,  etc.,  Ry^  Co.  v.  Commonwealth  (Ky.),  27  R.  R.  R. 
M6,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  616;  Pittsburg,  etc.,  Ry.  Co.  v. 
Hartford  City  (Ind.),  27  R.  R.  R.  82,  50  Am.  &  Eng.  R.  Cas.,  N. 
S.,  82. 
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cost.  Thereafter  the  city  passed  another  ordinance  requiring  de- 
fendant to  repair  the  pavement  of  the  subway  under  its  track,  and  the 
approaches  thereto,  which  had  become  worn  and  unsafe.  Held,  that 
the  ordinance  was  invalid,  the  city  having  no  authority  to  compel  de- 
fendant, either  under  section  8  or  its  charter,  to  repave  the  subway, 
as  section  8  was  merely  a  police  reg^ulation,  and  the  paving  of  the 
street  would  not  afford  any  protection  from  trains  to  persons  or 
property  passing  under  defendant's  track,  and  hence  was  not  a  police 
regulation,  and,  while  it  was  required  to  make  its  structures  safe  to 
travel  beneath,  its  duty  ended  when  it  elevated  the  track  and  re- 
stored the  street  to  a  proper  condition. 

Appeal  from  Circuit  Court,  Cook  County;  Lockwood  Honore, 
Judge. 

Mandamus  by  the  people,  on  the  relation  of  the  city  of  Chi- 
cago, against  the  Illinois  Central  Railroad  Company  to  compel 
respondent  to  repair  a  street.  From  a  judgment  on  demurrer 
dismissing  the  petition,  petitioner  appeals.    Affirmed. 

This  suit  was  begun  by  appellant,  the  city  of  Chicago,  filing  a 
petition  praying  a  writ  of  mandamus  against  appellee,  the  Illi- 
nois Central  Railroad  Company,  ordering  and  directing  said 
lailroad  company  to  reconstruct  the  pavement  and  repair  the 
sidewalks  at  the  subway  crossing  of  said  railroad  and  Sixty- 
Third  street,  in  the  city  of  Chicago.  At  the  time  the  Ulinois 
Central  Railroad  Company  was  constructed  there  was  no  Sixty- 
Third  street  and  no  crossing  at  the  place  where  it  is  now  located. 
Said  street  was  created  in  1868  as  one  of  the  streets  of  what  was 
then  the  village  of  Hyde  Park.  In  1889  the  village  of  Hyde 
Park  was  annexed  to  and  became  a  part  of  the  city  of  Chicago 
and  Sixty-Third  street  became  one  of  the  streets  of  said  city. 
From  the  time  said  street  was  opened  it  crossed  the  tracks  of 
the  railway  company  at  grade,  until  the  tracks  of  said  company 
were  elevated  in  obedience  to  an  ordinance  adopted  by  the  city 
council  of  the  city  of  Chicago  in  1892,  Said  ordinance  required 
Sixty-Third  street  to  be  carried  under  the  tracks  of  said  railroad 
and  a  clear  space  left  of  12^  feet  between  the  surface  of  the 
roadway  and  the  superstructure  of  the  railroad  carried  over  it. 
In  order  to  provide  this  clear  space,  it  became  necessar}-,  and 
the  ordinance  authorized,  that  the  surface  of  the  street  be  de- 
pressed, or  lowered  about  five  feet  where  it  passed  under  the 
railroad  tracks.  This  also  required  the  roadway  of  the  street  to 
be  inclined  from  the  level  or  grade  of  the  street  as  it  then  ex- 
isted to  the  level  of  the  roadway  under  the  tracks,  so  as  to  afford 
proper  approaches  to  the  crossing  under  the  railroad.  Section  5 
of  the  ordinance  reads  as  follows:  "The  cost  of  constructing 
suitable  approaches  to  the  depressed  streets  under  the  railroad 
tracks,  and  of  paving  the  streets  under  the  railroad  tracks  and 
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^e  approaches  thereto,  and  constructing  suitable  sidewalks  and 
-providing  for  water  pipes  and  drainage  in  said  depressed  streets, 
shall  be  paid  by  the  railroad  company,  the  work  to  be  done  in 
accordance  with  plans  approved  by  the  commissioner  of  public 
forics  and  under  his  direction."    In  pursuance  of  the  ordinance, 
appellee  elevated  its  tracks  over  Sixty-Third  street,  restored  and 
paved  the  street,  provided  for  drainage  of  the  subway,  and  con- 
structed sidewalks.     The  petition  avers  that  from  constant  use, 
natural  deterioration,  and   decay  the  pavement  in  the  subway 
and  of  the  east  approach  thereto  has  become  so  worn,  broken, 
and  unsafe  as  to  require  immediate  reconstruction ;  also,  that  the 
sidewalks  have  become  so  worn  and  broken  as  to  be  unsafe  for 
public  travel  and  the  public  convenience  and  safety  require  that 
they  be  repaired.      The   petition    further    avefs    that    appellant 
repeatedly  notified  appellee  of  the  condition  of  the  pavement  and 
sidewalks,  and  demanded  that  it  reconstruct  the  pavement  and 
repair  the  sidewalks,  but  that  appellee  refused  to  do  so ;  that  on 
the  28th  of  October,  1907,  the  city  council  of  said  city  of  Chicago 
passed  an  ordinance  requiring  appellee  to  reconstruct  the  pave- 
naent  and  repair  the  sidewalks,  and  afterwards  again  demanded 
of  appellee  that  it  reconstruct  said  pavement  and  sidewalks  in 
Accordance  with    the    specifications  contained  in    the    ordinance, 
but  appellee  again  refused  to  do  so ;  that  thereupon  the  petition 
in  this  case  was  filed  by  the  city  of  Chicago  praying  a  writ  of 
Hiandamus  directed  to  appellee,  commanding  it  forthwith  to  re- 
Oonstruct  the  pavement  in  the  subway  and  the  east  approach 
thereto,  and  to  repair  the  sidewalks,  in  accordance  with  the  plans 
^nd  specifications  contained  in  the  ordinance  adopted  October  28, 
1907. 

Appellee  filed  a  general  and  special  demurrer  to  the  petition. 
TThe  special  causes  of  demurrer  were :  First,  the  ordinance  under 
Vrhich  it  is  sought  to  compel  appellee  to  reconstruct  the  pave- 
rnent  and  repair  the  sidewalks  is  in  conflict  with  section  14  of 
article  2  of  the  Constitution  of  the  state  of  Illinois  and  of  clause 

1  of  section  10  of  article  1  of  the  Constitution  of  the  United 
States,  in  that  it  is  an  attempt  to  impair  the  obligaion  of  a  con- 
tract; second,  said  ordinance  is  in  violation  of  section  2  of  article 

2  of  the  Constitution  of  the  state  of  Illinois  and  of  section  1  of 
article  14  of  the  amendments  to  the  Constitution  of  the  United 
States,  in  that  it  would  deprive  appellee  of  its  property  without 
due  process  of  law ;  third,  said  ordinance  is  in  violation  of  sec- 
tion 13  of  article  2  of  the  Constitution  of  the  state  of  Illinois,  in 
that  it  proposes  to  take  private  property  for  public  use  without 
]\xsX  compensation ;  fourth,  said  ordinance  is  in  violation  of  sec- 
tion i  of  article  14  of  the  amendments  to  the  Constitution  of  the 
United  States,  in  that  it  would  deny  appellee  the  equal  protection 
of  the  laws.     The  circuit  court  sustained  the  demurrer,  and  en- 
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tered  judgment  dismissing  the  petition.    From  that  judgment  the 
city  of  Chicago  has  prosecuted  this  appeal. 

Edtinn  H.  Cassels,  and  Emit  C  IVctten,  Edzvard  J.  Brundage, 
Corp.  Counsel,  for  appellant. 

John  G.  Drcnnan  (/.  M.  Dickinson,  of  counsel),  for  the  Peo- 
ple. 

Farmer,  J.    (after  stating  the  facts  as  above.)     The  elevation 
of  appellee's  tracks  rendered  necessary  tearing  up  the  pavement 
and  sidewalks  and  lowering  the  surface  of  the  street  under  the 
tracks  for  a  sufficient  distance  on  each  side  to  provide  proper  and 
suitable  approaches  to  the  subway.     All  this  was  done   by  ap- 
pellee at  its  own  expense.     Appellant  contends  that  it    is   ap- 
pellee's duty  to  forever  maintain  and  keep  in  repair  said  street 
and  sidewalk;  that  the  ordinance  requiring  it  to  do  this  is  not  in 
violation  of  the  charter  provisions  of  appellee,  and  is  a  valid 
exercise  of  the  police  powers  of  the  city  of  Chicago  under  its 
charter  and  under  section  8  of  "An  act  in  relation  to  fencing  and 
operating  railroads,"  approved  March  31,  1874,  in  force  July  1, 
1874  (Rev.  St.  1874,  c.  114,  §  46).    The  law  is  well  settled  by 
decisions  of  this  court  that  said  section  8  and  other  sections  of 
the  same  act  are  police  regulations,  and  apply  to  railroads  built 
before  as  well  as  after  the  adoption  of  said  act,  and  its  enforce- 
ment in  cases  to  which  it  is  applicable  does  not  violate  the  con- 
stitutional provisions  against  taking  property  without  due  process 
of  law,  or  taking  private  property  without  just  compensation,  or 
against  impairing  the  obligation  of  contracts.    Chicago  &  North- 
western Railway  Co.  v.  City  of  Chicago,  140  III.  309,  29  N.  E. 
1109;  Illinois  Central  Railroad  Co.  z\  Willenborg,  117  111.  203. 
•7  N.  E.  698,  57  Am.  Rep.  862.     If  it  be  determined  that  section 
8  is  applicable  to  the  facts  in  this  case,  the  appellant's  position 
would  be  correct. 

Section  10  of  appellee's  charter  provides  that  "said  corporation 
may  construct  their  said  road  and  branches  over  or  across  any 
stream  of  water,  w-ater  course,  road,  highway,  railroad  or  canal 
which  the  route  of  the  road  shall  intersect,  but  the  corporation 
shall  restore  the  stream  or  water  course,  road  or  highway  thus 
intersected  to  its  former  state  or  in  a  sufficient  manner  not  to 
have  impaired  its  usefulness.  Whenever  the  track  of  said  rail- 
road shall  cross  a  road  or  highway,  such  road  or  highway  may 
be  carried  under  or  over  said  track,  as  may  be  found  most 
expedient."  The  charter  of  appellee  constitutes  a  cqntract  be- 
tween it  and' the  state,  and  is  entitled  to  the  same  observance  as 
a  contract  between  natural  persons.  Illinois  Central  Railroad 
Co.  V.  People,  95  III.  313;  Illinois  Central  Railroad  Co.  v.  City 
of  Bloomington,  76  111.  447;  People  v,  Ketchum,  72  111.  212.  It 
is  well  understood,  of  course,  that  this  contract,  like  all  others, 
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IS  subject  to  the  power  of  the  state,  in  the  exercise  of  its  police 
powers,  to  pass  such  laws  as  may  be  necessary  to  protect  the 
health  and  provide  for  the  safety  of  persons  and  property.     In 
order,   therefore,    to   render   appellee   liable   to   reconstruct   the 
pavement  and  repair  the  sidewalks  in  question,  it  must  appear 
either  that  this  was  made  its  duty  by  the  terms  of  its  charter  or 
bv'  a  law  passed  by  the  state  in  the  exercise  of  its  police  powers. 
The  charter  of  appellee  contains  no  provision  making  it  the 
duty  of  the  railroad  company  to  maintain  a  street  or  highway 
intersected  by  it.     It  is  made  the  duty  of  the  corporation  to  re- 
store the  road  or  highway  to  its  former  state  or  in  a  sufficient 
manner  not  to  have  impaired  its  usefulness ;  and,  while  we  have 
no  doubt  of  the  right  of  the  state,  in  the  exercise  of  its  legitimate 
police  powers  for  the  protection  and  safety  of  persons  and  prop- 
erty crossing  the  railroad  track,  to  require  the  corporation  to  do 
anything  reasonably  necessary  for  the  accomplishment  of  that 
object,  no  other  object  or  purpose  would  justify  the  state  in 
adding  this  additional  burden  to  the  provisions  of  the  contract 
between  it  and  the  corporation.    In  Town  of  Lake  View  v.  Rose 
Hill  Cemetery  Co.,  70  111.  191,  22  Am.  Rep.  71,  it  was  said  the 
police  power  of  the  state  is  coextensive  with  self -protection,  and 
is  not  inaptly  termed  "the  law  of  overruling  necessity;"  and  it 
was  there  further  said  that  it  is  "that  inherent  and  plenary  power 
in  the  state  which  enables  it  to  prohibit  all  things  hurtful  to  the 
comfort,  safety,  and  welfare  of  seciety."    In  City  of  Blooming- 
ton  V.  Illinois  Central  Railroad  Co.,  154  111.  539,  39  N.  E.  478, 
speaking  of  the  objects  and  purposes  sought  to  be  accomplished 
1^  the  Legislature  by  section  8,  this  court  said  (page  544  of  154 
111.,  page  480  of  39  N.  E.)  :    "Safety  of  persons  and  property  is 
the  object  of  the  requirement.     The  grading  of  the  approaches 
and  the  planking  between  the  rails  and  tracks  make  it  possible 
for  men'  and  teams  to  cross  easily  and  quickly,  and  thus  avoid 
collision  with  passing  trains,  thereby  insuring  their  own  safety 
and  the  safety  of  the  persons  and  property  upon  the  train." 
Here  the  street  in  question  did  not  cross  the  railroad  tracks,  but 
passed  under  them.     Appellee  is  required  to  maintain  its  struc- 
tures supporting  the  tracks   in  such  condition  as  to   render  it 
safe  for  persons  and  property  passing  underneath   them,   but 
nothing  it  could  do  in  the  way  of  maintaining  and  repaving  the 
streets  would  afford  any  protection  from    trains   to    persons   or 
property  passing  underneath  its  tracks.     It  is  not  denied  that, 
when  the  appellee  elevated  its  tracks,  it  restored  the  streets  and 
sidewalks  to  proper  condition,  and  in  our  opinion  its  duty  ended 
there.    The  future  maintenance  of  the  streets  was  not  imposed 
upon  the  corporation  by  its  charter  nor  by  any  law  passed  in  the 
exercise  of  the  police  powers  of  the  state.    In  Ruhstrat  v.  People, 
185  111.  133,  57  N.  E.  41,  49  L.  R.  A.  181,  76  Am.  St.  Rep.  30, 
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it  Was  said  the  police  power  is  limited  to  the  enactment  of  laws 
demanded  for  the  public  health,  comfort,  safety  or  welfare  of 
society.     In  Blanchard  v.  Lake  Shore  &  Alichigan  Southern  Ry. 
Co.,  126  111.  416,  18  N.  E.  799,  9  Am.  St.  Rep.  630,  and  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  Railway  Co.  i\   Halbert, 
179  111.  196,  53  N.  E.  623,  it  was  held  that  the  statute  requiring 
a  bell  to  be  rung  for  80  rods  before  reaching  a  crossing  had  no 
application  to  a  crossing  under  a  viaduct,  where  the  travel  over 
the  tracks  was  upon  the  elevated  structure  and  out  of  the  way 
of  the  trains  passing  over  the  tracks.    In  the  last-mentioned  case 
it  was  said  (page  202  of  179  111.,. page  624  of  53  N.  E.)  :    "The 
statute  being  applicable  to  crossings  of  streets  and  railroad  tracks, 
it  would  follow,  if  its  application  is  not  properly  restricted  to 
crossings  having   a   common    grade,    that    trains  operated    upon 
tracks  elevated  above  or  depressed  below  the  level  of  the  streets 
in  cities,  where  the  trains  are  perhaps  at  all  times  within  much 
less  than  eighty  rods  of  a  crossing,  would  be  required  to  keep 
the  whistle  blowing  or  the  bell  ringing  continuously,  to  the  great 
annoyance  of  the  public,  amounting  practically  to  a  nuisance.    It 
is  not  indispensable  to  the  protection  of  the  persons  and  prop- 
erty of  those  passing  along  a  highway  with  intent  to  cross  tht 
track  of  a  railroad  which  crosses  the  highway  either  so  far  above 
or  so  far  below  the  level  of  the  highway  as  that  thefe  is  no  dan- 
ger a  collision  will  occur  the  statute  should  be  given  the  construc- 
tion given  it  by  the  trial  court,  for,  as  we  have  seen,  in  the  entire 
absence  of  any  statutory  regulation,  the  law  requires  companies 
operating   railroad    trains   shall    adopt   every   precaution    which 
common   prudence    would    dictate    to   be   necessary,    under   the 
particular  circumstances  of  the  occasion,  to  notify  persons  about 
to  proceed  along  the  highway  on,  over  or  under  the  track  of  the 
railroad,  that  a  train  is  approaching  the  place  of  crossing.    In  the 
case  at  bar  the  highway  at  the  place  of  crossing  consisted  of  a 
bridge  so  far  above  the  track  of  the  road  as  to  preclude  all  danger 
of  collision.     Whether  notice  of  the  approach  of  the  train  was 
given  by  ringing  the  bell  or  sounding  the  whistle  of  the  locomotive 
was  proper  for  consideration,  together  with  other  facts  and  cir- 
cumsttinces  appearing  in  the  proof  as  bearing  upon  the  question 
of  fact  whether  such  notice  of  the  approach  of  the  train  had  been 
given  as  ordinary  prudence  and  due  regard  for  the  safety  of  the 
citizen  demanded;  but  it  was  not  true,  as  a  matter  of  law,  that 
it  was  the  statutory  duty  of  the  company  to  cause  the  'bell  of  the 
locomotive  to  be  rung  or  its  whistle  to  be  sounded  from  a  point 
when  the  same  [the  locomotive]  was  80  rods  distant  from  said 
highway  and  luitil  the  crossing  was  reached,'  as  the  court  advised 
the  jury  by  the  instructions."    The  requirement  that  the  bell  be 
rung  or  the  whistle  sounded  in  approaching  a  crossing  is  a  police 
requirement  of  the  same  character  as  the  requirement  of  section 
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y^  as  to  crossings,  and,  if  the  former  has  no  application  to  cross- 
ings where  the  travel  is  over  or  under  the  railroad  tracks,  we  can- 
not see  how  the  latter  could  have  such  application. 

Much  reliance  is  placed  upon  State  r.  St.  Paul,  Minneapolis  & 
Manitoba  Railway  Co.,  98  Minn.  380,  108  N.  W.  261,  where  the 
Supreme  Court  of  Minnesota  held  the  railroad  company  was  lia- 
ble to  construct  and  maintain  a  bridge  over  its  tracks  in  the  city 
of  ^finneapolis.  We  do  not  regard  that  case  as  determining  the 
questions  involved  in  this  case.  In  Illinois  Central  Railroad  Co. 
t .  City  of  Bloomington,  supra,  the  city  laid  out  a  street  within  its 
cf)rporate  limits  across  the  right  of  way  of  the  railroad  company. 
That  case  arose  prior  to  the  passage  of  section  8  in  its  present 
fonm.  At  that  time  the  statute  required  railroad  corporations  to 
construct  and  maintain  the  crossings  of  public  highways  outside 
the  corporate  limits  of  cities  and  villages.  The  city  of  Blooming- 
ton  by  ordinance  directed  the  railroad  company  to  construct  the 
crossing  and  approaches  thereto.  The  railroad  company  refused 
to  do  so,  and  the  work  was  done  by  the  city  and  suit  brought  to 
recover  the  costs  thereof.  The  city  of  Bloomington  relied  upon 
its  charter  authorizing  it  by  ordinance  to  require  railroad  com- 
panies to  construct  and  keep  in  repair  suitable  crossings  at  the 
intersections  of  their  roads  with  the  streets.  It  was  held  that  to 
require  the  railroad  company  to  comply  with  the  ordinance  would 
be  placing  ah  additional  burden  upon  it,  and  that  the  ordinance 
therefore  was  in  violation  of  the  Constitution.  In  our  opinion 
the  ordinance  adopted  by  the  city  of  Chicago  was  invalid,  and 
said  city  had  no  authority,  either  under  section  8  of  the  statute 
referred  to  or  the  provisions  of  its  charter,  to  require  appellee 
to  repave  the  street,  and  the  court  correctly  sustained  the  de- 
murrer and  dismissed  the  petition. 

The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 
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(Circuit  Court  of  Appeals,  Seventh  Circuit,  January  7,  1908.) 

[159  Fed.  Rep.  373,] 

Railroads — Injury  to   Pedestrian — Crossings — Care   Required. — Use 

of  a  public  highway  for  passage  at  a  railroad  crossing  or  elsewhere  is 
the  right  of  all  travelers  in  common,  within  the  law  requiring  all 
users  to  exercise  reasonable  care  with  reference  to  a  like  use  by 
others,  so  that,  while  the  tracks  are  a  warning  to  the  traveler  of  rail- 
way movements,  the  highway  crossing  is  likewise  notice  to  the  train 
operators  that  travelers  are  to  be  expected  on  the  highway;  care  being 
exacted  from  them  commensurate  with  the  recognizable  conditions. 

Same — ^Deviation  from  Highway  Line. — Where  a  traveler  was  in- 
jured while  crossing  a  railroad  track,  and  the  injury  would  have  been 
avoided  by  the  exercise  of  care  on  the  part  of  the  train  operatives, 
the  mere  fact  that  the  traveler  deviated  from  the  street  or  highway 
boundary  line  at  the  crossing,  without  obscuring  his  purpose  oi 
crossing  or  making  such  care  unavailable  for  his  protection,  did  not 
absolve  the  railroad  company  from  its  liability  for  negligence. 

Same — ^Trcspassers.*~While  a  railroad  company  is  chargeable  with 
notice  to  guard  travelers  against  injury  at  a  highway  crossing,  and 
with  corresponding  duty  in  its  operations  there,  no  such  notice  or 
duty  is  implied  in  the  case  of  a  trespasser,  not  at  or  near  a  public 
way,  as  to  whom  the  railroad  company  is  only  required  to  refrain 
from  a  willful  or  wanton  injury. 

Same — Question  for  Jury. — In  an  action  for  injuries  to  a  boy  by 
being  run  over  by  defendant's  train  just  outside  the  line  of  a  street 
crossing,  whether  plaintiff  in  the  position  he  had  taken  was  a  tres- 
passer, or  whether  he  had  not  so  far  departed  from  the  highway  as 
to  deprive  him  of  the  rights  of  a  traveler,  held  for  the  jury. 

Same — ^Willful  Injury — Negligence — Instructions. — Where,  in  an  ac- 
tion  for   injuries   to   a  traveler   near   a   railroad   crossing,   the   court 

♦See  extensive  note,  21  R.  R.  R.  218,  44  Am.  &  Eng.  R.  Cas.,  N.  S,, 
218  (care  due  from  trainmen  for  the  protection  of  trespassers  on  rail- 
road tracks  before  their  presence  is  discovered);  Birmingham  Ry., 
etc.,  Co.  V.  Jones  (Ala.),  27  R.  R.  R.  781,  50  Am.  &  Eng.  R.  Cas.,  N.  S., 
781;  Hansberry  v.  Chicago,  etc.,  Ry.  Co.  (S.  Car.),  26  R.  R.  R.  730,  49 
Am.  &  Eng.  R.  Cas.,  N.  S.,  730;  Chesapeake  &  O.  Ry.  Co.  v.  Nipp's 
Adm'x  (Ky.),  26  R.  R.  R.  150,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  150:  Nor- 
folk &  W.  Ry.  Co.  V.  Denny's  Adm'r  (Va.),  26  R.  R.  R.  124.  49  Am. 
&  Eng.  R.  Cas.,  N.  S..  124;  Elliott  v.  Louisville  &  N.  R.  Co.  (Ky.).  26 
R.  R.  R.  20,  49  km,  &  Eng.  R.  Cas..  N.  S.,  20;  Hoback's  Adm*r  v. 
Louisville,  etc.,  Ry.  Co.  (Ky.),  26  R.  R.  R.  8.  49  Am.  &  Eng.  R.  Cas., 
N.  S.,  8;  last  foot-note  appended  to  Southern  Ry.  Co.  v.  Stewart 
(Ala.),  28  R.  R.  R.  606,  51  Am.  &  Eng.  R.  Cas.,  N.  S..  606;  last  foot- 
note appended  to  Chesapeake  Beach  Ry.  Co.  v.  Donahue  (Md.),  28  R. 
R.  R.  272,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  272;  last  foot-note  appended 
to  Chicago,  etc.,  Co.  v.  Pritchard  (Ind.).  28  R.  R.  R.  146,  54  Am.  & 
Eng.  R.  Cas.,  N.  S.,  146. 
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charged  that  plaintiff  was  technically  a  trespasser  on  the  railroad 
right  of  way,  an  instruction  defining  the  conduct  on  defendant's  part 
for  which  it  would  be  liable  to  a  trespasser  as  "willful  or  wanton  neg- 
ligence," and  in  effect  directing  that  a  finding  of  gross  negligence  on 
the  part  of  the  railroad  company,  as  distinguished  from  ordinary 
negligence,  would  authorize  a  verdict  in  favor  of  the  assumed  tres- 
passer, was  erroneous;  there  being  no  authorized  distinction  in  de- 
grees of  care  and  negligence,  and  the  railroad's  liability  to  a  tres- 
passer being  based  on  injuries  wantonly,  as  distinguished  from  negli- 
gently, inflicted. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Illinois. 

The  defendant  in  error  was  the  plaintiff  below,  and  recovered 
judgment  against  Southern  Railway  Company,  as  defendant,  in 
an  action  of  trespass  on  the  case,  from  which  this  writ  of  error  is 
brought  by  the  railway  company.    For  convenience  the  parties  are 
hereinafter  referred  to  under  the  designation  of  plaintiff  and 
defendant,  respectively,  as  in  the  trial  court.     The  plaintiff,  a 
boy  of  12  years  of  age,  was  attempting  to  cross  the  railroad  tracks 
on  Converse  avenue,  in  East  St.  Louis,  about  5  o'clock  in  the 
evening,  when  it  was  dark,  and  his  foot  was  caught  and  ^held 
fast  in  a  switch  point  in  the  tracks,  immediately  south  of  the  south 
line  of  the  street,  at  a  distance  variously  stated  from  2j/^  to  6 
feet.    While  endeavoring  to  release  his  foot  and  making  outcries, 
he  was  struck  by  a  switch  engine  and  train  of  cars,  owned  and 
operated  by  the  defendant  company,  cutting  off  his  foot  and  right 
leg  below  the  knee.    The  declaration  is  in  several  counts,  and  al- 
lies (a)   negligent  operation  of  the  train,  and  by  insufficient 
equipment  in  power  or  train  brakes,  as  proximate  causes  of  such 
injury,  and  further  alleges  (c)that  the  servants  of  the  company 
"willfully  and  wantonly  drove  and  propelled  said  engine"  upon 
the  plaintiff,  when  they  saw  and  "knew  his  presence  and  danger," 
or  by  the  "exercise  of  ordinary  and  reasonable  care  could  and 
would  have  seen"  him  so  caught  and  held  in  the  switch.     Issues 
were  joined,  and  upon  trial  to  a  jury  verdict  was  returned  for 
the  plaintiff,  under  instructions  which  submitted  (in  effect)  the 
last-mentioned  issue  alone  of  wanton  injury.    Error  is  assigned 
for  denial  of  instructions  requested,  on  exceptions  to  instructions 
given,  and  to  rulings  on  the  admission  and  rejection  of  testimony. 
The  matters  involved  in  these  assignments,  in  so  far  as  deemed 
material,  are  specified  in  the  opinion. 

Bruce  A.  Campbell,  for  plaintiff  in  error. 
Maurice  V,  Joyce,  for  defendant  in  error. 

Before  Grosscup,  Baker^  and  Skaman,  Circuit  Judges. 

Seaman,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
questions  involved  in  this  review  are  grouped  in  the  argument 
under  three  heads,  and  may  well  be  so  cpnsidered,  without  de- 
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tailing  the  various  assignments  upon  which  they  are  predicated. 
These  facts  are  undisputed:     The  plaintiff  below  was  struck  by 
the  locomotive  and  train  while  his  foot  was  caught  and  held  in 
the  switch  point,  in  the  immediate  vicinity  of  the  stieet  crossing, 
but  outside  the  boundary  line  of  the  street,  at  a  distance  not  ex- 
ceeding six  feet.     When  thus  caught  he  was  attentpting  to  cross 
the  tracks,  after  dark,  so  that  the  way'  was  obscured,  and  the 
street  line,  at  the  crossing,  is  unmarked  by  sidewalk,  paving,  or 
other  means,  aside  from  the  frontage  of  buildings  upon  the  street, 
beyond  the  crossing.    Whether  the  plaintiff  was  actually  engaged 
in  crossing  the  tracks  on  the   street,  or  intentionally   diverged 
therefrom,  is  a  question  raised  in  the  argument  by  way  of  an  al- 
leged inference  of   fact  from  the  testimony.     The  engine  was 
backing,  in  charge  of  an  engineer,  but  hauling  a  train  of  31  cars, 
approaching  at  a  speed  of  four  or  five  miles  an  hour,  with  a 
switchman  riding  on  the  rear  footboard,  who  jumped  off  and  ran 
ahead  on  hearing  outcries.    Several  coal  cars  were  standing  upon 
a  track  beside  the  switch,  further  obscuring  the  view  from  the  en- 
gine (as  the  witnesses  state)  of  the  entrapped  plaintiff,' and  when 
his  situation  was  discovered  the  switchman  rushed  to  the  rescue, 
but^  failing  to  free  the  foot  from  the  switch,  pulled  the  body 
from  the  track,  to  save  the  life  of  the  unfortunate  boy.  while  his 
foot  and  leg  were  severed  under  the  wheels.    The  presence  and 
plight  of  the  plaintiff  were  not  discovered  by  the  engineer  in  time 
to  avoid  the  catastrophe.     Although  outcries  were  made  by  the 
plaintiff  and  by  other  boys,  who  were  in  the  vicinity  and  testified 
in  the  case,  the  engineer  and  other  mbn  on  'the  train  testify  that 
their  import  was  not  understood ;  and  the  testimony  is  conflicting 
in  reference  to  watchfulness  and  care  in  running  the  train  and 
opportunity  to  discover  the  danger.     Beyond  the  uncontroverted 
facts,  no  discussion  of  the  testimony  is  needful  or  desirable  upon 
either  of  the  contentions  for  reversal,  which  are:     (1)     That  the 
defendant  was  entitled  to  have  a  verdict  directed  of  not  guilty, 
as  requested;  (2)  that  the  court  erred  in  the  instructions  which 
were  given  upon  the  issue  submitted;  and  (3)  that  rulings  upon 
the  admission   and  rejection  of  testimony  were  erroneous  and 
prejudicial. 

1.  The  alleged  error  in  denying  the  motion  for  direction  oi  a 
verdict  in  favor  of  the  defendant  must  be  considered  in  reference 
to  the  evidence  as  an  entirety,  within  the  well-recognized  rule 
applicable  to  such  motions,  and  irrespective  of  the  theory  upon 
which  the  court  finally  submitted  the  case  to  the  jury,  as  con- 
sidered under  the  second  proposition.  Thus  presented,  the  test 
is  whether  it  appears  conclusively,  as  a  matter  of  law,  that  the 
plaintiff  was  in  the  relation  of  trespasser  upon  the  property  oi 
the  defendant  company,  within  the  rule  which  absolves  the  latter 
from  liability  unless  injury  is  inflicted  wantonly.    While  the  solu- 
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tion  may  not  be  free  from  difficulty  under  various  expressions  in 
the  authorities  called  to  attention,  we  are  of  opinion  that  the 
testimony  authorised  submission  of  that  question  to  the  jury — 
even  under  the  most  favorable  view  of  the  defendant's  conten- 
tion of  fact — as  a  fact  to  be  ascertained  from  the  circumstances,, 
under  proper  instructions.    The  inquiry  whether  a  traveler  across 
the  railroad  tracks,  at  a  highway  crossing,  is  entitled  to  protection 
as  such  traveler,  does  not  rest,  as  we  believe,  upon  the  ascertain- 
ment of  the    actual  boundary  lines  of  the  highway,  either  by 
survey  or  alignment  with  buildings  or  other  structures  outside 
the  crossing,   but  upon  all  attendant  circumstances.     Use  of  a 
public  highway  for  passage,  at  crossing  or  elsewhere,  is  the  right 
of  travelers  in  common.    So  the  law  requires  all  users  to  exercise 
such  right  with  reference  to  like  use  by  others,  regulating  their 
conduct  in  conformity  with  the  liabilities  of  meeting  and  passing 
other  travelers  thereon.    The  use  of  railway  tracks  crossing  such 
highways  is  subject  to  like  regard  for  these  highway  purposes, 
modified  only  by  the  fixed  place  and  expectations  of  speed  in 
the  passage  of  engines  and  cars;  hence  the  rule  of  care  for  the 
safety  of  travelers  upon  such  highway  crossing  which  governs 
alike  the  railway  use.     While  the  tracks  are  a  warning  to  such 
traveler  of  railway  movements  liable  to  be  met,  the  highway 
crossing  is  likewise  notice  to  the  operators  of  engine  or  cars  that 
travelers  upon  the  highway  are  to  be  expected;  and  care  is  ex- 
acted commensurate  with  recognizable  conditions — frequency  of 
such  use  in  a  city  street  being  an  important  element  in  the  meas- 
ure of  care  and  watchfulness.     It  is  the  vicinity  and  uses  of  the 
public  crossing  which  make  this  care  needful.     If  not  exercised 
in  the  operation  of  a  train  over  such  crossing,  when  it  appears 
that  injury  would  have  been  avoided  with  its  exercise,  the  mere 
fact  of  deviation  by  the  injured  person  from  the  street  or  high- 
way boundary  line,  without  obscuring  his  purpose  of  crossing  or 
making  such  care  unavailable  for  his  protection,  cannot,  as  we 
believe,  absolve  the  railroad  company  from  the  requirements  of 
the  rule,  nor  authorize  escape  from  liability  thus  arising:.     Balti- 
more &  Ohio  Rd.  V.  Owings,  65  Md.  502,  513,  5  Atl.  329:  F.  C. 
&  P.  Ry.  Co.  V,  Foxworth,  41  Fla.  1,  65,  25  South.  338,  79  Am. 
St.  Rep.  149. 

We  are  satisfied  that  the  rule  of  exemption  from  such  exercise 
of  care  in  respect  of  trespassers  upon  the  tracks  and  property  of 
the  railroad,  with  liability  only  for  injuries  caused  wantonly,  is 
inapplicable  to  an  attempted  crossing  on  the  street,  with  the  slight 
deviation  above  assumed.  That  rule  is  predicated  alone  on  the 
distinction  between  the  relation  of  the  parties,  where  in  the  one 
instance  each  is  in  the*exercise  of  a  mutual  right  at  a  highway 
crossing,  and  in  the  other  injury  is  suffered  by  one  who  assumes 
the  risk  of  using  the  track  and.  property  of  the  railway  company. 
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for  passage  or  other  unauthorized  purpose,  in  no  sense  as  a  pub- 
lic   way — 2l    trespasser    per  se.     While    the    company    may    be 
chargeable  with  notice  to  guard  against  injury  at  the  highway 
crossing,  and  with  corresponding  duty  in  its  operations  there,  no 
such  notice  or  duty  is  implied  in  the  case  of  the  trespasser,  not 
at  or  near  a  public  way,  and  thus  gives  rise  to  the  separate  rule, 
to  be  defined  under  the  next  proposition.     In  the  view  above 
stated,  the  defendant  was  not  entitled  to  direction  of  a  verdict  in 
his  favor,  as  a  conclusion  of  law  under  the  testimony,  that  the 
plaintiff  was  in  the  relation  of  trespasser  when  injured ;  and  er- 
ror is  not  well  assigned  for  den,ial  of  the  motion  and  instructions 
requested  upon  that  theory.     The  issues  raised  were  purely  is- 
sues of  fact  for  determination  by  the.  jury.    If  the  plaintiff  was 
unmistakably  attempting  to  cross  the  tracks  upon  the  street  cross- 
ing, and  his  deviation  was  accidental,  as  stated  in  the  direct  testi- 
mony, he  was  within  the  benefits  of  such  crossing  rule;  for  the 
exercise    of    reasonable    care    in    the    movement    of    the    train, 
measured  by  the  conditions  which  were  either  known  or  within 
the  observation  of  the  engineer  and  trainmen,  and  thus  unaf- 
fected by  the  rule  as  to  trespassers.    On  the  other  hand,  if  cir- 
cumstances appeared  which  indicate  that  he  was  not  attempting 
to  cross  upon  the  street,  as  the  defendant  contends — and  we  deem 
no  expression  of  opinion  thereon,  under  the  present  testimony, 
needful  or  proper — raising  a  question  of  fact  whether  he  so  en- 
tered as  a  trespasser  and  thus  assumed  the  risks  incurred  by  such 
entry,  that  issue,  as  well,  was  for  the  jury  to  determine  and  ap- 
ply the  rule  of  law  which  then  became  applicable.    In  either  as- 
pect no  direction  of  a  verdict  was  authorized. 

2.  The  jury  were  instructed  by  the  court,  in  substance,  as  a 
premise  for  their  guidance,  that  the  plaintiff  was  off  the  street 
and  on  the  property  of  the  defendant  when  he  suffered  the 
injury  complained  of;  that  he  was  technically  a  trespasser,  and 
"the  defendant  owed  him  no  duty  in  that  situation,  except  not 
to  willfully  or  wantonly  injure  him."  While  this  direction  was 
erroneous,  as  we  believe,  under  the  view  above  stated,  it  was  not 
prejudicial  to  the  defendant,  and  error  is  not  assigned  thereon. 
In  the  further  instruction,  however,  the  court  defines  the  conduct 
on  the  part  of  the  defendant,  for.  which  it  is  chargeable  with 
liability  to  a  trespasser — repeatedly  referred  to  as  "willful  or 
wanton  negligence" — in  terms  which  are  plainly  inconsistent  with 
the  rule  uniformly  upheld  in  the  decisions  of  this  court  in  refer- 
ence to  such  liability.  These  instructions  w^re,  in  effect,  that  a 
finding  of  gross  negligence  under  the  name  of  "willful  or  wanton 
negligence,"  as  distinguished  from  the  class  (for  which  liability 
was  incurred  at  a  crossing)  there  described  as  "want  of  ordinary 
care,  or  what  is  termed  ordinary  negligence,"  would  authorize  a 
verdict  of  •guilty,  as  against  the  assumed  trespasser.  As  well 
pointed  out  in  the  opinion  of  Judge  Baker,  for  this  court,  in 


Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S        153 

Bulkley  v.  iNorwich  8l  W.  Ry.  Co 

Kelly  V.  Malott,  135  Fed.  74,  76,  67  C.  C.  A.  548,  no  such 
distinction  in  degrees  of  care  and  negligence  is  authorized,  to 
ascertain  liability  under  either  hypothesis.  In  reference  to  lia- 
bility for  injury  to  a  trespasser,  the  doctrine  is  settled,  in  this 
jurisdiction  at  least,  that  it  arises  only  for  injuries  wantonly 
inflicted,  which  involves  timely  discovery  and  willful  disregard 
of  the  danger  in  running  the  trespasser  down — criminal  conduct, 
and  not  negligence,  in  any  sense  of  the  term.  Cleveland,  C,  C. 
&  St  L.  R.  Co.  V,  Tartt,  64, Fed.  823,  826,  12  C.  C.  A.  618; 
Sheehan  v.  St.  Paul  &  D.  Ry.  Co.,  76  Fed.  201,  204,  22  C.  C.  A. 
121 ;  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v,  Tartt,  99  Fed.  369,  370, 
39  C.  C.  A.  568,  49  L.  R.  A.  98.  See,  also,  I.  C.  R.  R.  Co.  v, 
Eicher,  202  111.  556,  560,  67  N.  E.  376.  The  rules  referred  to 
were  obviously  overlooked  by  the  trial  court  in  framing  these 
instructions  ^nd  we  are  of  opinion  that  they  were  erroneous  and 
prejudicial. 

3.  On  examination  of  the  several  assignments  of  error  for 
rulings  upon  the  admission  and  rejection  of  testimony,  we  are 
not  impressed  with  either  objection  as  well  founded,  with  the 
exception  of  the  question  raised  by  the  fourth  assignment..  The 
testimony  referred  to  in  that  objection  appears  to  have  no  bear- 
ing upon  the  issues  which  were  submitted  to  the  jury,  and  whether 
it  was  prejudicial  in  any  sense  does  not  require  discussion,  as  it 
can  be  omitted  or  excluded  upon  retrial. 

The  judgment  of  the  Circuit  Court  is  reversed,  for  error  in 
the  instructions  as  above  stated,  and  the  cause  remanded  for  a 
new  trial. 


Bulkley  et  ux.  v.  Norwich  &  W.  Ry.  Co. 

(Sapreme  Court  of  Errors  of  Connecticut,  Oct.  27,  1908.) 

[70  Atl.  Rep.  1021.] 

Limitation  of  Actions — Pleading — Demurrer. — A  complaint  for  per- 
sonal injury  was  not  demurrable  because  the  allegation  of  the  date 
of  the  injury  showed  that  limitations  had  run,  since  plaintiffs  could 
still  prove  that  the  injury  occurred  at  some  subsequent  day. 

Pleading — Immaterial  Allegations — Effect  of  Demurrer. — While  an 
allegation  of  time,  originally  immaterial,  may  become  material  through 
subsequent  pleading,  such  result  does  not  follow  from  demurring. 

Pleading — Demurrer — Basis — Recitals  in  Return. — The  facts  attend- 
ing an  officer's  action  in  serving  a  writ  and  complaint,  though  re- 
ported to  the  court  in  a  return,  and  importing  verity,  are  facts  aliunde 
the  pleadings,  and  must  be  pleaded  by  the  party  seeking  to  avail 
himself  of  them;  and  hence  recitals  in  the  return  do  not  supplement 
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the  complaint  and  so  form  part  of  it  that  they  are  available  to  defend- 
ant on  demurrer. 

Railroads — ^Action  for  Injuries — Notice — Pleading. — Under  Gen.  St. 
1902,  §  1130,  preventing  suits  against  a  railway  company  for  negligent 
injury  unless  written  notice  of  the  time,  etc.,  of  the  injury  be  given 
within  four  months  thereafter,  unless  the  action  be  commenced  within 
such  period,  such  notice  is  not  a  prerequisite  to  the  owner's  right  to 
sue.  The  section  prescribes  a  limitation  analogous  to  general  limita- 
tions upon  an  injured  person's  right  to  sue  without  further  proceed- 
ings, the  limitation  creating  a  condition  subsequent  by  which  an  ex- 
isting right  might  be  cut  off  by  nonperformance  of  the  condition 
rather  than  a  condition  precedent  to  a  continuing  right;  and  hence  a 
defense  predicated  upon  it  as  upon  conditions  subsequent  and  limita- 
tions generally  need  not  be  anticipated. 

■ 

Appeal  from  Superior  Court,  Middlesex  County;  Ralph 
Wheeler,  Judge. 

Personal  injury  action  by  Francis  F.  Bulkley  and  wife  against 
the  Norwich  &  Westerly  Railway  Company.  From  a  judgment 
for  plaintiffs  for  $750,  defendant  appeals.    No  error. 

The  complaint,  dated  November  21,  1907,  alleges  in  substance 
that  the  plaintiff  wife,  on  August  11,  1907,  while  a  passenger,  in 
the  exercise  of  due  care,  on  a  car  of  the  defendant  common 
carrier,  received  bodily  injuries  as  the  result  of  a  collision  be- 
tween such  car  and  another  car  of  the  defendant  going  in  the 
opposite  direction  upon  the  same  track,  which  collision  and  in- 
juries were  caused  by  the  negligence  of  the  defendant,  its  serv- 
ants and  agents.     There  was  no  allegation  of  the  giving  of  a 
written  notice  to  the  defendant.    The  officer's  return  of  his  serv- 
ice of  the  writ  and  complaint  stated  that  it  was  made  on  Decem- 
ber 2,  1907.    The  defendant  demurred  to  the  complaint  for  the 
following  reason:     ''Because  it  appears  and  is  alleged  in  said 
complaint  that  the  injury  to  the  plaintiffs  constituting  said  cause 
of  action  occurred  on  August  1,  1907,  and  this  action  was  not 
commenced  within  the  period  of  four  months  from  said  August 
1,   1907,  as  appears  from  the  officer's  return  therein,  and  it  is 
not  alleged  and  docs  not  appear  in  said  complaint  that  written 
notice  containing  a  general  description  of  the  injury,  and  of  the 
time,  place,  and  cause  of  its  occurrence,  as  nearly  as  the  same 
can   be   ascertained,   was   given   to   the   defendant   within   four 
months  after  said  August  1,  1907,  the  date  of  the  nee^lect  com- 
plained of  in  said  action."    The  demurrer  was  overruled.    This 
action  of  the  court  is  assigned  as  the  sole  reason  of  appeal. 

Donald  G.  Perkins,  for  appellant. 
Richard  H.  Tyncr,  for  appellees. 

Prentice,  J.    (after  stating  the-  facts  as  above).     This  de- 
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murrer  involves  two  false  assumptions,  to  wif:  First,  that  the 
plaintiffs'  allegations  of  time  precluded  them  from  proving  that 
Mrs.  Bulkley  received  her  alleged  injuries  on  some  day  later 
than  that  alleged;  and,  second,  that  the  statements  of  the  officer 
in  his  return  of  service  werf  to  be  accepted  as  facts  coming 
within  the  purview  of  the  demurrer  to  the  complaint.  The 
plaintiffs'  averment  of  the  time  when  the  events  which  fur- 
nished  the  basis  of  their  cause  of  action  occurred  was  an  im- 
material one,  and,  upon  a  trial,  proof  that  they  occurred  upon 
some  subsequent  day  which  would  render  the  demtmrr  pointless 
would  have  been  admissible.  Fitzgerald  v,  Scovil  Mfg.  Co.,  77 
Conn.  528,  529,  60  Atl.  132;  Sage  v.  Hawley,  16  Conn.  106,  111, 
41  Am.  Dec.  128;  Gould  on  Pleading,  c.  3,  §§  63,  64.  An  allega- 
tion of  time,  originally  immaterial,  may  become  material  by 
reason  of  subsequent  pleading.  Fitzgerald  v.  Scovil  Mfg.  Co., 
77  Conn.  528,  529,  60  Atl.  132.  Such  a  result,  however,  does 
not  follow  from  demurring.  The  complaint  stated  a  good  cause 
of  action,  since  under  its  averments  such  a  cause  of  action  could 
be  proved  without  creating  a  variance. 

The  demurrer  was  to  the  complaint.  We  have  held  that  a 
complaint  may,  for  the  purposes  of  a  demurrer,  be  read  in  con- 
nection with  the  writ  which  it  accompanies.  Radetsky  v.  Sargent, 
77  Conn.  110,  113,  58  Atl.  709.  It  is  a  very  different  thing,  how- 
ever, to  say  that  the  statements  of  the  officer  serving  the  writ 
and  complaint  in  his  return  may  be  treated  as  facts  supplement- 
ing those  set  up  in  the  complaint,  and  so  forming  a  part  of  the 
cc^mplaint  that  they  may  be  utilized  by  the  defendant  in  a  de- 
murrer to  the  plaintiff's  statement  of  his  cause  of  action.  We 
can  imagine  no  justification  fcr  such  a  proposition.  The  facts 
attending  the  officer's  action,  although  reported  to  the  court  in 
a  return  on  file  as  a  part  of  the  record  of  the  cause  and  import- 
ing verity,  are  facts  aliunde  the  pleadings,  and  must  be  pleaded 
by  whichever  party  would  avail  himself  of  them,  thus  permitting 
an  issue  of  fact  to  be  joined  thereon.  The  language  of  the 
demurrer  indicates  that  the  defendant  appreciated  that  it  was 
going  outside  of  the  complaint  for  a  necessary  fact  and  pleading 
it  as  a  fact.  The  demurrer  carefully  refrains  from  stating  that 
it  appears  from  the  complaint  that  the  action  was  not  begun  within 
the  four-month  period.  On  the  contrary,  it  asserts  the  proposi- 
tion that  such  was  the  fact,  thus  making  it  in  form,  as  it  was  in 
fact,  a  speaking  demurrer.  If  the  defendant  desired  to  avail 
itself  of  the  date  of  service,  it  was  its  duty  to  set  it  up  in  a  de- 
fense in  bar  of  the  action. 

Section  1130  of  the  General  Statutes  of  1902,  with  which  we 
are  here  concerned,  k  quite  different  in  its  character  from  sec- 
tion 2020,  relating  to  actions  against  municipal  corporations  by 
reason  of  defective  highways.     The  latter  section  gives  a  right 
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of  action  where  there  would  otherwise  be  none,  and  makes  the 
giving  of  a  prescribed  notice  a  condition  precedent  to  the  exist- 
ence of  such  a  right  under  any  and  all  circumstances.  Crocker  v. 
Hartford,  66  Conn.  387,  390,  34  Atl.  98;  Forbes  v.  Suffield,  81 
Conn.  — ,  70  Atl.  1023.  On  the  other  hand,  an  action  may  be 
maintained  against  this  defendant  upon  the  facts  set  up  in  this 
complaint.  A  written  notice  is  not  a  prerequisite.  Section  1130 
simply  places  a  limitation  analogous  to  the  general  statute  of  limi- 
tations upon  the  right  of  an  injured  party  to  prosecute  such  an 
action  without  further  proceedings.  This  limitation  is  to  be  re- 
garded as  creating  a  condition  subsequent,  by  which  an  existing 
right  is  cut  off  by  nonperformance  of  the  condition,  rather 
than  a  condition  precedent  to  a  continuing  right.  Such  being  its 
essential  character,  a  defense  predicated  upon  it,  as  upon  condi- 
tions subsequent  and  limitations  generally,  need  not  be  antici- 
pated, and  may  properly  be  left  to  be  pleaded  by  the  defendant. 
Gould  on  Pleading,  c.  9,  §  17. 

The  court  in  its  memorandum  assigned  another  reason  for  its 
action  in  overruling  the  demurrer.  We  have  no  need  to  pass 
upon  the  sufficiency  of  this  reason. 

There  is  no  error.    The  other  Judges  concurred. ' 
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Hall  v,  Chicago,  R.  I.  &  P.  Ry.  Co. 

(Supreme  Court  of  Iowa,  May  9,  1908.) 
[116  N.  W.  Rep.  113.] 

Master  and  Servant — Injuries  to  Servant— Actions — ^Admissibility 
of  Evidence.* — In  an  action  by  a  brakeman  against  a  railroad  com- 
pany for  personal  injuries  received  while  uncoupling  cars,  evidence 
as  to  the  usual  custom  of  constructing  and  filling  the  track  is  admissi- 
ble to  show  whether  defendant  used  ordinary  care  in  the  construction 
of  the  track  at  that  point. 

Same — Questions  for  Jury. — In  an  action  by  a  brakeman  against  a 
railroad  company  for  personal  injuries  received  while  uncoupling  cars, 
whether  there  was  a  negligent  construction  of  the  track  where  the  in- 
jury occurred  was  for  the  jury. 

Same — Instructions. — In  an  action  by  a  brakeman  against  a  rail- 
road company  for  personal  injuries,  instructions  that  defendant's  neg- 
ligent construction  of  the  track  was  an  issue  in  the  case,  and  that 
plaintiff  might  recover  if  it  was  found  that  he  was  injured  through 
the  negligent  handling  of  the  cars  and  because  of  improper  filling  of 
the  track,  and  that  if  he  knew  the  condition  of  the  track  he  assumed 
the  risk,  were  sufficient  to  submit  to  the  jury  the  question  of  negli- 
gent construction. 

Appeal  from  District  Court,  Linn  County;  Milo  P.  Smith, 
Judge. 

^^ -^M,     , , t^__       ^  M ,    _, JJW_     ■_,       _  M  I  ■  I  -■ 

*See  third  foot-note  appended  to  Birmingham  Ry.,  etc.,  Co.  v. 
Laridrum  (Ala.),  28  R.  R.  R.  593,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  593; 
foot-note  appended  to  Connell  v.  Seattle,  etc.,  Ry.  Co.  (Wash.),  27 
R.  R.  R.  701.  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  801;  last  foot-note  ap- 
pended to  Louisville  &  N.  R.  Co.  v.  Taylor's  Adm'r  (Ky.),  27  R.  R.  R. 
228,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  228;  foot-note  appended  to  Lamb 
r.  Philadelphia  &  R.  Ry.  Co.  (Pa.).  27  R.  R.  R.  180,  50  Am.  &  Eng.  R. 
Cas.,  \.  S..  180;  Chicago,  etc.,  Ry.  Co.  v.  Rathneau  (111.).  26  R.  R.  R. 
202.  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  202;  Chicago  &  A.  R.  Co.  v,  Wilson 
nil.).  26  R.  R.  R.  97.  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  97;  Pitcher  v.  Old 
Colony  St.  Ry.  Co.  (Alass.),  24  R.  R.  R.  625,  47  Am.  &  Eng.  R.  Cas.. 
X.  S.,  625;  McFeat  v.  Philadelphia,  etc.,  R.  Co.  (Del.  Sup'r  Ct.),  24  R. 
R.  R.  56,  47  Am.  &  Eng.  R.  Cas..  N.  S.,  56;  last  foot-note  appended  to 
Cederberg  v.  Minneapolis,  etc.,  Ry.  Co.  (Minn.).  23  R.  R.  R.  98,  46  Am. 
&  Eng.  R,  Cas..  N.  S.,  98;  last  foot-note  appended  to  Bromley  v.  Xew 
York,  etc.,  R.  Co.  (Mass.),  23  R.  R.  R.  11,  46  Am.  &  Eng.  R.  Cas.,  N. 
S..  11;  Shandrew  v.  Chicago,  etc.,  Ry.  Co.  (C.  C  A.),  22  R.  R.  R.  588, 
45  Am.  &  Eng.  R.  Cas.,  N.  S.,  588. 

For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies,  as  employees,  with  respect  to  unsafe 
tracks  and  roadbeds,  see  foot-note  appended  to  Birmingham  Traction 
Co.  V.  Reville  (Ala.),  9  R.  R.  R.  524,  32  Am.  &  Eng.  R.  Cas.,  N.  S., 
324.  where  all  those  preceding  it  are  collected;  last  foot-note  appended 
to  Southern  Ry.  Co.  v.  Newton's  Adm'r  (Va.),  28  R.  R.  R.  528,  51  Am. 
k  Eng.  R.  Cas..  N.  S.,  528;  foot-note  appended  to  Wabash  R.  Co.  v. 
Kithcart  (C.  C  A.),  26  R.  R.  R.  167,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  167. 
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Suit  to  recover  damages  for  a  personal  injury.  There  was  a 
verdict  and  judgment  for  the  plaintiff.  The  defendant  appeals. 
Reversed. 

Carroll  Wright,  J.  L,  Parrish  and  Grimm,  Trezinti  &  Rabbins, 
lor  appellant. 

Main  &  Griffiths  and  Dawlcy  &  Whcclcr^  for  appellee. 

Sherwin,  J.     Edward  W.  Griffiths,  Jr.,  was  a  brakeman  on 
one  of  the  defendant's  freight  trains,  and  while  attempting  to 
uncouple  cars  on  a  side  track,  his  right  foot  was  run  over  and 
so  injured  as  to  require  amputation.     It  was  alleged  that  the 
defendant  was   negligent   in   starting  the  cars  back  without  a 
signal  from  Griffiths;  that  they  were  started  back  without  his 
knowledge  and  consent,  and  without  warning  him ;  that  the  road- 
bed at  the  point  of  the  accident  was  defective  because  there  was 
not  sufficient  filling  between  the  ties,  thereby  making  it  danger- 
ous and  difficult  for  Griffiths  to  perform  his  duties,  and  that  the 
angle  cock  which  he  was  trying  to  turn  when  the  cars  were 
started  back  was  out  of  order;  and  there  was  evidence  tending 
to  support  the  several  charges  of  negligence.    The  accident  hap- 
pened on  the  main  track,  within  four  car  lengths  of  the  switch, 
and  at  a  point  where  the  track  was  frequently  used  for  switching 
purposes.     The  evidence   showed   that  the   track  was   what  is 
known  as  a  dirt  filled  track,  and  that  the  filling  between  the  fails 
was  flush  with  the  tops  of  the  ties  within  about  four  inches  of 
the  rail,  from  whence  it  gradually  sloped  to  the  natural  surface 
at  the  ends  of  the  ties. 

The  defendant  was  not  allowed  to  prove  that  the  track  was 
constructed  according  to  the  usual  custom  of  railway  companies 
in  the  state,  and  the  ruling  is  assigned  as  error.  \Ve  think  tlie 
testimony  should  have  been  received.  It  is,  of  course,  true  that, 
if  the  act  complained  of  is  negligent,  the  usual  custom  of  others 
furnishes  no  defense  to  an  action  for  the  wrong  done  by  such 
negligence.  But  where  it  canjiot  be  said  as  a  matter  of  law  that 
the  construction  of  a  railroad  track  is  inadequate  for  the  proper 
safety  of  employees,  it  is  always  competent  to  show  the  usual 
practice  of  other  roads  in  the  construction  of  tracks.  It  bears 
upon  the  question  whether  ordinary  care  was  used  in  the  par- 
ticular instance.  Austin  v.  Ry.  Co.,  93  Iowa,  236,  61  N.  W. 
849;  Wilder  v.  Great  Western  Cereal  Co.,  134  Iowa,  451,  109 
N.  W.  789;  McKee  v.  Ry.  Co.,  83  Iowa,  616,  SO  N.  W.  209,  13 
L.  R.  A.  817. 

The  question  whether  there  was  a  negligent  construction  of 
the  track  at  the  point  in  question  was  for  the  jury,  and  hence 
the  evidence  offered  should  have  been  received.  It  is  said  by  the 
appellee,  however,  that  there  was  no  error  in  rejecting  the  evi- 
dence because  the  question  of  the  negligent  construction  of  the 


Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S        159 

Bandeko'w  v,  Chicago,  etc.,  Ry.  Co 

track  was  not  submitted  to  the  jury  or  passed  upon  by  it.  The 
court  instructed  that  it  was  an  issue  in  the  case,  and  then  told 
the  jury  that  the  plaintiff  might  recover  if  it  was  found  that  the 
engineer  negligently  backed  the  cars  and  by  reason  thereof,  and 
because  of  the  improper  filling  between  the  ties,  he  was  injured. 
In  another  instruction  the  jury  was  told  that,  if  Griffiths  knew 
the  condition  of  the  track  at  the  place  of  injury,  he  assumed  the 
risk  of  its  imperfections.  It  is  evident,  therefore,  that  the  court 
intended  to  submit  the  question,  and  we  think  it  was  before  the 
jury. 

A  reversal  is  asked  on  other  points,  but,  as  the  errors  alleged 
are  not  likely  to  arise  on  a  retrial  of  the  case,  we  need  not  discuss 
them.    For  the  error  pointed  out,  the  judgment  is  reversed. 

Reversed. 


Bandekow  v.  Chicago,  B.  &  Q.  Ry.  Co. 

(Supreme  Court  of  Wisconsin,  Sept.  29,  1908.) 
[117  N.  W.  Rep.  812.] 

Railroads — Injury  to  Pedestrian — Object  Attached  to  Car — Negli- 
gence.*— A  railway  company  was  not  negligent  as  to  a  pedestrian 
struck  while  walking  along  the  side  of  a  track  by  a  bucket  attached  to 
the  side  of  a  freight  car  on  a  passing  train,  where  the  bucket  did  not 
extend  further  laterally  beyond  the  rails  than  types  of  cars  in  com- 
mon use,  and  it  was  a  general  custom  of  defendant  and  other  railway 
companies  to  carry  such  buckets  attached  to  one  of  the  cars  to  facili- 
tate the  treatment  of  hot  boxes. 

Negligence — Definition.* — Negligence  is  a  want  of  the  care  ordi- 
narily exercised  by  the  great  mass  of  persons  under  like  circum- 
stances. 

Same — Eflfect  of  CustonLf — Proof  that  one  sued  for  alleged  negli- 
gence conducted  himself  in  a  manner  customary  with  others  under 
similar  circumstances  excludes  ait  inference  of  negligence,  unless  the 
custom  is  so  obviously  dangerous  to  life  and  limb  as  to  be  at  once 
recognized  as  such  by  all  intelligent  persons. 

Appeal  from  Circuit  Court,  Grant  County ;  George  Clementson, 
Judge. 

Personal  injury  action  by  Julius  Bandekow,  by  gitardian, 
^nst  the  Chicago,  Burlington  &  Quincy  Railway  Company. 

*For  the  authorities  in  this  series  on  the  subject  of  what  does,  and 
^oes  not,  constitute  actionable  negligence,  see  second  foot-note  ap- 
pended to  Southern  Ry.  Co.  v.  .Hansbrough's  Adm'x  (Va.),  24  R.  R. 
R' 469,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  469;  McFeat  v.  Philadelphia, 
«tc.,  R.  Co.  (Del.  SupV  Ct.),  24  R.  R.  R.  56,  47  Am.  &  Eng.  R.  Cas., 
N.  S.  56. 

tSec  first  foot-note  appended  to  preceding  case. 
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From  a  judgment   for  plaintiff,  defendant  appeals.      Reversed 
and  remanded,  with  directions. 

Defendant's  railroad  ran  northerly  and  southerly  through  the 
village  of  Cassville,  Wis.,  and  for  several  blocks  was  laid  about 
the  center  of  Front  street,  elsewhere  one  of  the  important 
streets,  but  within  the  block  in  question  substantially  uninhabited 
and  untraveled  except  by  pedestrians.  About  5  feet  west  of  the 
track  was  a  row  of  posts  18  inches  high,  supporting  semaphore 
wires.  The  ordinary  course  of  travel  for  pedestrians  was  on 
the  track  or  upon  the  ballast  .close  to  the  ends  of  the  ties,  and 
on  the  west  side  was  between  the  track  and  these  semaphore 
wires.  On  the  day  in  question  a  long  freight  train  was  proceed- 
ing northward  on  this  track,  and  plaintiff,  a  boy  9^^  years  old, 
started  to  walk  in  the  same  direction  between  the  space  and  the 
track.  According  to  the  plaintiff  and  the  verdict,  he  was  struck 
on  the  head  by  a  "dope  pail"  attached  to  the  side  of  one  of  the 
cars,  knocked  down,  and  severely  injured.  The  jury  found,  by 
special  verdict,  that  the  presence  of  the  dope  pail  on  the  side 
of  the  car  constituted  negligence  on  the  part  of  the  defendant,  and 
that  such  negligence  was  the  proximate  cause  of  the  plaintiff's 
injury.  Motions  to  set  aside  and  reverse  the  answers  to  these 
questions  were  overruled,  and  judgment  entered  upon  the  verdict 
for  the  damages  found,  from  which  the  defendant  appeals. 

Woodzvard  &.Lees  {Lowry  &  Carthcw,  of  counsel),  for  ap- 
pellant. 

Clcmentson  &  Philipson,  for  respondent. 

Dodge,  J.  (after  stating  the  facts  as  above).  Among  some  69 
assignments  of  error  is  presented  one  question,  the  answer  to 
which,  as  we  have  determined  upon  it,  is  so  conclusive,  not 
only  of  this  appeal,  but  of  the  final  merits  of  the  case,  that  we 
shall  rest  the  decision  thereon  without  discussing  the  other  as- 
signments. That  question  is  whether  there  is  any  evidence 
which  can  justify  the  affirmative  answers  of  the  jury  to  the  two 
questions  of  the  special  verdict  mentioned  in  the  statement  of 
facts,  namely,  whether  the  defendant  was  guilty  of  negligence  in 
having  the  bucket  upon  the  side  of  the  car,  and  whether  such 
negligence  was  the  proximate  cause  of  the  plaintiff's  injury. 
This  bucket  was  9j/2  inches  in  diameter.  The  method  of  attach- 
ment was  by  hanging  the  loose  bail  over  a  hand  rail  in  the  ladder 
upon  the  side  of  the  car,  thrusting  through  the  bail  upon  the 
inside  of  the  round  and  down  into  the  bucket  a  long  rod  of  iron, 
which  served  to  hold  the  bucket  substantially  against  the  side  of 
the  car.  The  ladder  projected  from  the  side  of  the  car  ap- 
proximately 3  inches,  and  thus  the  bucket  projected  6J/2  or  7 
inches  beyond  the  ladder,  and  it  is  very  apparent  from  the  testi- 
mony of  plaintiff's  two  witnesses  who  professed  to  have  seen 
the  bucket  that  it  was  upon  an  ordinary  box  car,  perhaps  not 
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the  smallest  but  certainly  not  one  of  the  unusually  large  type, 
such  as  furniture  or  refrigerator  cars.  This  train,  as  do  nearly 
all  long  trains,  contained  cars  of  various  sizes,  ranging  from  the 
old-fashioned  box  cars,  carrying  about  40,000  pounds  capacity, 
up  to  the  large  furniture  and  refrigerator  cars.  It  was  un- 
disputed in  testimony  that  a  50,000-pound  capacity  car  extends 
19  inches  outside  of  the  rail,  while  the  largest  cars  of  100,000 
pounds  capacity  extend  31  inches.  It  was  also  in  evidence,  with- 
out dispute,  by  witnesses  both  those  called  for  the  plaintiff  and 
iliose  for  defendant,  that  it  was  a  general  custom,  not  only  on  this 
road,  but  other  roads,  to  carry  such  a  bail  attached  to  some  one 
of  the  cars  in  a  long  train  in  order  to  facilitate  the  treatment  of 
hot  boxes. 

Upon  this  evidence,  which  is  without  dispute,  we  deem  it  en- 
tirely dear  that  the  carriage  of  such  bail  under  the  circumstances 
cannot  of  itself  constitute  negligence.  Negligence  is  a  failure  of 
the  care  ordinarily  exercised  by  the  great  mass  of  persons  under 
like  circumstances.  It  was  proved  without  contradiction  that  the 
managers  and  employees  of  railroads  ordinarily  carry  a  bucket 
as  this  was  carried.  How  then  could  it  be  said  that  what  was 
the  custom  of  the  mass  of  mankind  was  so  variant  from  that 
custom  as  to  constitute  negligence?  It  has  been  held  in  a 
long  array  of  cases  that  proof  that  the  conduct  of  a  defendant 
coincided  with  the  customary  method  of  doing  the  business  by 
others  under  similar  circumstances  excluded  the  inference  of  negli- 
g:ence.  Boyce  v.  Wilbur  Lumber  Co.,  119  Wis.  642,  97  N.  W. 
563;  Yasdzewski  z;.  Barker,  131  Wis.  494,  111  N.  W.  689,  120 
Am.  St.  Rep.  1059.  Such  condition  was  fully  established  in  this 
case.  True,  an  exception  is  noted  in  the  authorities,  and  equally 
well  established,  to  the  effect  that  a  custom  which  is  so  obviously 
dangerous  to  life  and  limb  as  to  be  at  once  recognized  as  such 
by  all  intelligent  persons  cannot  be  justified  under  this  rule. 
Boyce  v,  Wilbur  Lumber  Co.,  119  Wis.  648,  97  N.  W.  563; 
Yasdzewski  v.  Barker,  131  Wis.  498,  111  N.  W.  689,  120  Am. 
St.  Rep.  1059.  But  the  manner  of  carrying  the  bucket  in  question 
clearly  is  open  to  no  such  criticism.  From  the  measurements  of 
cars  as  above  stated,  it  is  obvious  that  the  bucket  did  not  project 
laterally  beyond  the  exterior  limits  of  some  of  the  cars  which 
were  usually  if  not  universally  present  in  freight  trains.  It  there- 
fore offered  no  danger  to  any  person  far  enough  from  the  track 
to  clear  the  cars  ordinarily  carried  therein.  It  would  be  no  more 
menacing  to  one  alongside  the  train  than  other  objects'*custo- 
niarily  in  that  train.  Hence  any  injury  from  that  fact  was  no 
more  to  be  foreseen  than  from  the  cars  themselves. 

For  the  reason  stated,  the  trial  court  erred  in  refusing  to 
grant  the  requests  to  reverse  the  answers  to  the  two  questions 
mentioned. 

Jtidgment  reversed,  and  cause  remanded,  with  directions  to 
enter  judgment  in  favor  of  defendant. 

31RR 
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Southern  Ry.  Co.  v,  Hopkins. 

(Circuit  Court  of  Appeals,  Fifth  Circuit,  April  29,  1908.) 

[161  Fed.  Rep.  266.] 

Trial  —  Taking  Question  from  Jury  —  Sufficiency   of   Evidence. — 

Where  there  is  any  positive  evidence  tending  to  establish  a  material 
fact  in  issue,  the  court  is  not  justified  in  withdrawing  such  issue  from 
the  jury. 

Master  and  Servant— Injury  to  Servant — Rules  of  Railroad  Com- 
pany.— Where,  in  an  action  against  a  railroad  company  to  recover  for 
the  death  of  an  employee,  alleged  to  have  resulted  from  a  defect  in 
the  car  upon  which  he  was  riding,  the  defendant  relies  upon  its 
printed  rules  as  imposing  the  duty  of  inspection  'upon  the  deceased 
under  the  circumstances,  such  rules  must  be  strictly  construed  against 
the  company  when  their  language  leaves  the  matter  in  doubt. 

Same — Defective  Cars — Contributory  Negligence.* — A  custom  of  a 
railroad  company,  known  to  its  employees,  to  inspect  cars  only  in  its 
yards,  will  not  relieve  it  from  liability  for  any  injury  to  a  conductor  in 
its  employ  caused  by  a  defect  in  a  car  which  he  was  sent  at  night  to 
bring  to  the  yards  from  a  manufacturing  plant,  unless  the  defect  was 
so  obvious  that  the  failure  of  the  conductor  to  observe  it  constituted 
contributory  negligence. 

Trial — Instructions — Charging  upon  Questions  of  Fact — In  an  ac- 
tion against  a  railroad  company  to  recover  for  the  death  of  a  con- 
ductor alleged  to  have  resulted  from  a  defect  in  a  car  from  which  he 
undertook  to  dismount  while  it  was  moving,  an  instruction  that,  in 
the  absence  of  any  proof  to  the  contrary  it  would  be  presumed  that 
he  attempted  to  dismount  for  some  reason  essential  to  the  perform- 
ance of  his  duty,  was  erroneous  as  invading  the  province  of  the  jury; 
the  question  of  contributory  negligence  being  one  of  fact  for  their 
determination. 

Shelby,   Circuit  Judge,  dissenting. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Georgia. 

Jos.  B.  Cumming  and  Bryan  Cumming,  for  plaintiff  in  error. 
C.  Henry  Cohen  and  Archibald  Blackshcar,  for  defendant  in 
error. 

Before  Pardee  and  Shelby,  Circuit  Judges,  and  Burns,  Dis- 
trict Judge. 

Burns,  District  Judge.  This  suit,  commenced  in  a  state  court, 
was  removed  by  defendant  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Georgia.  The  object  of  the 
action  was  for  damages  for  personal  injuries  to  plaintiff's  hus- 

♦Sce  last  foot-note  appended  to  preceding  case. 
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land,  resulting  in  death,  whilst  engaged  as  a  conductor  in  the 
\ar(ls  of  the  defendant  at  Augusta.  The  pleadings  of  plaintiff 
allege  that  the  deceased  came  to  his  death  in  the  yards  of  the 
O'lnpany  at  night  while  attempting  to  dismount  from  a  moving 
car:  that  defendant  was  guilty  of  negligence,  in  this:  The  car 
u^wn  which  deceased  was  sitting  was  defective  by  reason  of  a 
plank  slightly  elevated  (about  one-half  inch)  above  the  flooring 
and  a  nail  which  projected  from  the  end  thereof ;  that  the  pants 
of  deceased  caught  upon  the  end  of  said  plank  and  upon  said 
nail,  causing  deceased  to  lose  his  balance  and  to  be  thrown  in 
iront  of  the  car,  one  wheel  of  which  passed  over  his  body,  re- 
sulting in  instant  death.  The  defendant  denied  each  material 
allegation,  and  contended  that  the  deceased  was  negligent  in  at- 
tempting to  dismount  while  the  car  was  in  motion ;  that  the  same 
was  a  violation  of  the  rules  established  by  the  company,  and, 
further,  that  it  was  the  duty  of  the  deceased  to  inspect  the  car 
and  discover  the  defects,  if  any;  that  failure  so  to  do  was  negli- 
gence. The  plaintiff  obtained  a  verdict  and  judgment  for  $7,500, 
and  the  defendant  assigns  the  following  errors : 

First.  The  refusal  of  the  trial  court  to  direct  a  verdict  for  the 
defendant.     It  is  frequently  said  that  the  servant  must  establish 
three  propositions  to  entitle  him  to  recover  from  the  master  for 
any  injury  received  in  the  master's  business:      (1)     That  the 
appliance  is  defective;  (2)  that  the  master  has  notice  thereof,  or 
knowledge,  or  ought  to  have  had;  (3)  that  the  servant  did  not 
know  of  the  defect,  and  had  not  equal  means  of  knowing  with 
the  master  (Wood  on  M.  &  S.  §  414).     In  the  event  the  danger 
I  in  this  case  the  defect)   was  as  obvious  and  apparent  to  the 
employee  as  the  master,  he  is  not  entitled  to  recover.     The  evi- 
dence discloses  that  the  deceased  was  directed  to  go  to  an  in- 
dustrial plant,  known  as  the  Buckeye  Cotton  Oil  Company,  con- 
rected  by  spur  track  with  line  of  defendant,  and  bring  in  certain 
cars.    This  order  was  given  between  4  and  5  o'clock  the  evening 
ot  the  accident.     The  evidence  fails  to  show  at  what  time  this 
order  was  executed,  but  it  does  appear  that  the  accident  oc- 
cured  at  about  7 :35  p.  m.  upon  the  conductor's  return  to  what 
is  known  as  the  "Fenwick  street  yard."     The  car  upon  which 
the  conductor  was  seated  was  in  front  of  the  engine,  said  car 
l^ing  an  oil  car  containing  a  tank  filled  with  oil  at  said  plant. 
The  city  ordinances  of  Augusta  limit  the  speed  of  the  trains  to 
five  miles  per  hour,  and  a  flagman  was  preceding  the  train  by 
walking  ahead  so  as  to  signal  in  the  event  of  danger  to  any  per- 
«)n  about  to  cross  the  track.    The  train  consisted  of  engine  and 
Aree  cars,  two  in  the  rear  of  the  engine  and  <^ne  in  front,  upon 
the  northeast  corner  of  which  the  conductor  was  seated.     Said 
train  was  moving  east  along  Washington  street,  and,  when  about 
opposite  Fenwick  street,  the  conductor  attempted  to  dismount, 
^d,  in  the  language  of  John  Jones,  the  only  witness  offered 
"pon  the  trial  who  claims  to  have  witnessed  the  accident : 
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"At  the  time  Capt.  Hopkins  was  killed,  I  was  standing  between 
Fenwick  and  Washington  streets.  He  was  sitting  on  the  right- 
hand  side,  right  at  the  end  of  the  train.  It  was  going  at  the 
rate  of  lj4  to  2  miles  an  hour.  I  saw  him  take  his  lantern 
and  put  it  on  his  arm.  He  put  his  hand  down  and  got  up, 
swung,  hung,  and  fell  over.  He  hung  by  a  nail  which  hung  on 
his  pants.  I  saw  what  occurred  from  where  I  was  standing. 
It  was  night.  I  was  the  length  of  this  room  away  from  him. 
I  saw  his  trousers  catch  on  the  nail.  After  he  fell,  I  went  up 
there,  but  did  not  see  the  nail.  I  would  consider  it  about  30 
yards  across  this  courtroom;  that  is  about  the  distance  I  was 
away  from  Mr.  Hopkins.  I  could  see  his  pants  hung.  There 
was  nothing  else  for  him  to  be  hung  on.  The  nail  stuck  out 
from  the  right  side  of  the  car,  right  at  its  top.  There  was  an 
electric  arc  light  on  the  other  side  of  him.  The  car  had  not 
quite  reached  the  electric  light.*' 

Blount,  chief  inspector,  and  his  assistant,  Hood,  were  called 
a  few  minutes  after  the  accident,  and  reached  the  scene  before 
the  car  had  been  moved.     They  detail  Xhe  character  of  inspec- 
tion made,  and  both  testify  that  they  carefully  examined  the 
plank  and  end  of  the  car  upon  which  deceased  was  sitting,  and 
from  which  he  fell,  and  there  was  no  defect  and  no  nail.     Black- 
^on,  at  that  time  yard  foreman,  and  still  in  the  service  of  the 
company,  stated  upon  direct  examination  that  he  examined  the 
car  and  found  the  nail.     Upon  cross-examination  he  admitted 
that  he  examined  the  car  shortly  after  the  accident  with  a  lantern 
and  failed  to  discover  any  nail,  but  that  he  examined  the  car 
again  the  next  day  in  the  Hamburg  yards,  across  the  Savannah 
river,  and  found  the  nail.     The  car  was  photographed  about  20 
days  after  the  accident.     The  witness  Blackston  ^testified  that 
the  car  had  undergone  no  change  since  his  examination.    Three 
photographs  accompany  the  record,  showing  the  car,  and  par- 
ticularly the  northeast  corner  thereof,  and  by  the  use  of  a  magni- 
fying glass  the  nail  may  be  observed  in  one  of  the  pictures,  but 
it  is  not  discoverable  in  the  others.     The  testimony  of  the  in- 
spectors is  to  the  effect  that  the  nail  would  be  regarded  as  a 
defect  or  obstruction.    The  only  other  evidence  tending  to  sup- 
port the  nail  theory  is  that  the  pants  disclosed  a  rent  in  the  rear, 
reaching  nearly  to  the  waist  band,  but  the  evidence  shows  that 
the  body  of  the  deceased  was  dragged  by  the  brake  beam,  and 
this  may  as  readily  account  for  the  rent  as  the  protruding  nail. 
The  fact  that  the  nail  was  present  the  day  after  the  accident  is 
not  material,  and  but  a  slight  circumstance  to  indicate  its  pres- 
ence at  the  time  of  the  accident.    The  witness  Blackston  is  per- 
haps not  too  zealous  in  aiding  the  administration  of  the  justice 
of  the  case,  but  the  suggestion  occurs  that,  in  the  event  a  witness 
oouM  plainly  see  the  nail  when  only  the  head  of  it  was  exposed 
to  his  vision  a  distance  of  "thirty  yards,"  this  witness  who  was 
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making  examination  for  the  sole  purpose  of  locating  the  defect 
cught  to  have  made  the  discovery  of  that  which  was  so  patent 
io  the  main  witness.  The  result  is  one  witness,  Jones,  claims  to 
have  seen  the  nail  whilst  standing  across  the  street.  Blackston, 
the  yard  foreman,  examined  the  car  with  his  lantern  and  failed 
to  fiqd  it.  Two  witnesses,  Blount  and  Hood,  looking  for  the 
defect  in  the  board  upon  which  deceased  was  sitting,  positively 
declare  there  was  no  nail.  We  are  of  the  opinion  that  the  pre- 
ponderance of  the  testimony  establishes  the  absence  of  the  nail 
at  the  time  of  the  accident,  but  under  the  holding  obtaining  here 
and  elsewhere  the  trial  court  would  not  be  justified  in  withdraw- 
ing the  case  from  the  jury,  though  it  is  difficult  to  appreciate, 
under  the  facts  of  this  case,  that  the  burden  of  proof  resting 
upon  the  plaintiff  to  establish  the  defect  has  been  fully  dis- 
charged. Matters  of  this  kihd  in  most  jurisdictions  are  com- 
mitted to  the  sound  discretion  of  the  trial  court  in  determining 
whether  or  not  the  verdict  shall  stand  as  the  judgment  of  that 
court,  and,  where  there  is  any  positive  evidence  tending  to  estab- 
lish a  material  fact,  we  are  not  at  liberty  to  sustain  an  assignment 
based  upon  the  refusal  to  direct  a  verdict  for  the  defendant. 

The  next  contention  of  the  defendant  is  that  the  verdict  should 
have  been  directed  for  the  defendant  by  reason  of  the  fact  that 
under  the  rules  and  custom  obtaining  with  this  company,  and  well 
known  to  the  deceased,  it  was  his  duty  to  make  the  inspection 
of  the  car  at  the  mill  of  the  cotton  oil  company,  and  that  his 
failure  constitutes  negligence,  and  upon  the  further  ground  that 
the  deceased,  well  knew  that  the  custom  had  long  obtained  upon 
the  part  of  the  company  not  to  inspect  any  cars  at  industrial 
plants,  and,  by  reason  of  this  custom  and  the  failure  upon  his 
part  to  make  the  inspection,  he  was  guilty  of  negligence  and  not 
entitled  to  recover.    In  answer  to  the  suggestion  as  to  the  printed 
rules  of  the  company,  as  offered  in  evidence,  a  copy  of  which 
had  been  furnished  the  deceased  (his  receipt  therefor  being  in- 
troduced by  defendant),  it  is  difficult  to  say  that  the  rule  relied 
upon  places  the  duty  of  inspection,  at  such  places,  upon  the  con- 
ductor.   Evidence  was  introduced  to  the  effect  that  the  rule  in 
question  only  charged  conductors  with  the  duty  of  inspection 
while  operating  trains  upon  the  road,  and  courts  will  not  give  a 
larger  intendment  to  the  rule  than  the  language  thereof  clearly 
permits;  the  rationale  being  to  limit,  and  not  to  extend,  such  in- 
struments.    The  construction  should  be  strict,  rather  than  lati- 
tudinous.    Upon  the  proposition  that  the  custom  long  obtaining 
and  well  known  to  the  deceased,  that  this  defendant  only  made 
inspection  of  cars  in  its  yards,  and  not  elsewhere,  operated  to 
preclude  the  deceased  from  relying  upon  inspection  at  any  other 
place  or  point,  it  is  deemed  sufficient  to  say  that,  in  the  absence 
of  a  rule  plainly  governing  a  like  situation,  the  deceased  was  not 
called  upon  to  perform  a  duty  resting  upon  the  master  to  see 
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that  the  car  was  in  a  reasonably  safe  condition.  This  is  a  legal 
requirement  upon  the  part  of  the  master  which  he  cannot  escape, 
and  it  follows  as  a  matter  of  law  that  the  train  employee  will 
not  be  denied  a  recovery  for  failing  to  detect  a  dangerous  defect 
in  a  car,  unless  it  be  such  danger  or  defect,  as  is  patent  and 
obvious.  We  cannot,  therefore,  consent  to  the  adoption  gf  the 
view  that  the  verdict  should  have  been  directed  for  the  defend- 
ant upon  the  ground  that  the  facts  of  this  case  make  an  excep- 
tion to  the  general  rule.  It  does  not  conclusively  appear  that 
the  defect  was  so  patent  and  open  to  observation  as  to  preclude 
plaintiff's  right  to  submit  the  question  to  the  jury.  For  the  rea- 
sons stated,  the  assignment  is  not  sustained. 

In  this  connection  it  may  not  be  improper  to  observe,  however, 
that  the  charge  of  the  court  submits  to  the  jury  the  question  of 
negligence  upon  the  part  of  the  defendant  in  permitting  the  raised 
board  to  remain  upon  the  car.  This  is  not  assigned  as  error,  but 
clearly  the  case  should  not  have  gone  to  the  jury  on  this  issue 
for  the  reason  that  this  was  a  foreign  car,  and  while  the  duty  is 
the  same  in  regard  to  inspection  as  if  it  were  a  domestic  car — 
that  is,  the  property  of  the  company — the  plank  in  question  was 
an  integral  part  thereof,  and,  if  defective  the  law  would  charge 
a  knowledge  thereof  to  the  man  who  sat  upon  it  from  the  time 
the  car  was  placed  in  motion  until  he  went  to  his  death.  Besides 
the  whole  testimony  as  to  the  cause  of  the  accident,  that  of  the 
witness  Jones  affirmatively  discloses  that  the  plank  had  no  con- 
nection with  the  injury.  To  charge  upon  an  issue  not  supported 
by  evidence  is  uniformly  condemned,  and  under  the  facts  of  this 
case,  if  assigned,  would  operate  as  a  reversal. 

The  next  assignment  complains  of  that  part  of  the  charge 
which  instructs  the  jury  that: 

"In  the  absence,  however,  of  any  proof  to  the  contrar}%  it  will 
be  presumed  that  he  [the  conductor]  attempted  to  dismount 
from  the  car  for  some  reason  essential  to  the  performance  of 
his  duty." 

We  are  of  the  opinion  that  the  charge  is  erroneous,  in  that  it 
invades  the  province  of  the  jury.  The  only  question  for  the  jury 
to  determine  bearing  upon  the  act  of  the  conductor  in  attempt- 
ing to  dismount  from  a  moving  train  is  whether  or  not  he  was 
guilty  of  negligence  which  contributed  to  the  accident.  The  jury 
may  have  readily  understood  that,  if  the  act  itself  was  induced 
by  a  desire  and  necessity  to  perform  a  service  due  the  master, 
the  act  and  effort  to  serve  the  .master  would  not  be  negligent. 
The  holding  is  uniform  that  questions  of  fact  are  for  the  jury, 
and  that  a  charge  which  assumes  to  determine  a  material  fact  is 
an  invasion  of  the  province  of  the  jury.  This  proposition  is 
supported  by  the  following  authorities:  Railway  Co.  v,  Jones, 
130  Ala.  456,  30  South.  586;  Railway  Co.  v.  George,  94  Ala. 
199,  10  South.  145 ;  Carroll  v.  Railway  Co.,  82  Ga.  452,  10  S.  E. 


Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S        167 

Bailey  v,  Lehigh  Valley  R.  Co 

163,  6  L.  R.  A.  214;  Railway  Co.  v.  Roach,  64  Ga.  635 ;  Railway 
Co.  r.  Wangelin,  152  111.  138,  38  N.  E.  760;  Railway  Co.  v. 
Warner,  123  111.  38,  14  N.  E.  206;  Railway  Co.  v.  Morgan,  132 
Ind.  430,  31  X.  E.  661,  32  N.  E.  85;  Dolphin  v,  Plumley,  175 
Mass.  304,  56  X.  E.  281;  Avilla  v.  Nash,  117  Mass.  318;  Mc- 
Grath  z\  Railway,  76  Minn.  146,  78  N.  W.  972;  Bludorn  v. 
Railway,  121  Mo.  258,  25  S.  W.  943;  Marcus  v.  Loane,  133 
X.  C.  54,  45  S.  E.  354;  Bodie  v.  Railway,  66  S.  C.  302,  44  S.  E. 
943;  Railway  v.  Smith  (Tex.  Civ.  App.)  82  S.  W.  787;  Rail- 
way z\  Burns  (Tex.  Civ.  App.)  63  S.  W.  1035;  Railway  v. 
Waller  (Tex.  Civ.  App.)  62  S.  W.  554;  Railway  v.  Baker  (Tex. 
Civ.  App.)  58  S.  W.  964;  Railway  v.  Smith  (Tex.  Civ.  App.) 
51  S.  W.  506;  Railway  v.  Zapp.  (Tex.  Civ.  App.)  49  S.  W.  673; 
Railway  v.  Gaither  (Tex.  Civ.  App.)  35  S.  W.  179;  McKelvey  v. 
Railway,  35  W.  Va.  500,  14  S.  E.  261 ;  Railway  v.  Camp,  105 
Fed  212,  44  C.  C.  A.  451 ;  Railway  v,  McClintock,  91  Fed.  223, 
S3  C.  C.  A.  466. 

Having  reached  a  disposition  of  the  case,  it  is  not  deemed  es- 
sential that  the  two  remaining  assignments  should  be  discussed. 
By  reason  of  giving  the  charge  complained  of,  the  judgment 
of  the  Circuit  Court  should  be  reversed,  and  the  cause  remanded 
with  instructions  to  grant  a  new  trial ;  and  it  is  so  ordered. 


Bailey  v.  Lehigh  Valley  R.  Co. 

(Supreme  Court  of  Pennsylvania,  March  30,  1908.) 

[69  Atl.  Rep.  998.] 

Railroads — Injury  to  Person  on  Track — Contributory  Negligence.* 
—Where  a  track  repair  man  started  after  the  end  of  the  day  to  walk 
home  on  a  track  of  the  railroad,  though  there  was  a  safer  route,  and 
was  killed  by  being  struck  by  the  tender  of  an  engine  running  rap- 
idly backward  and  no  one  saw  the  accident,  no  damages  can  be  re- 
covered. 

Same.* — A  person  who  enters  on  the  track  of  a  railroad  at  any  other 
point  than  at  a  crossing  is  guilty  of  negligence  per  se,  and  that  de- 
ceased was  an  employee  of  the  company  and  for  several  years  had 
walked  home  on  its  track  is  immaterial. 

*For  the  authorities  in  this  series  on  the  question  whether  it  is 
cr-ntributory  negligence  to  use  steam  railroad  tracks  as  a  foot-path, 
at  points  other  than  highway  crossings,  see  Gulf,  etc.,  Rv.  Co.  v. 
Matthews  (Tex.).  20  R.  R.  R.  573,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  573, 
^here  all  those  preceding  it  are  collected;  Chesapeake  Beach  Ry.  Co. 
r.  Donahue  (Md.),  28  R.  R.  R.  272,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  272; 
Coy  r.  Missouri  Pac.  Ry.  Co.  (Kan.),  24  R.  R.  R.  555,  47  Am.  &  Eng. 
R-  Cas.,  X.  S.  555. 
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Same — Pre8iimption8.t — Where  there  is  no  evidence  showing  per- 
mission to  use  the  track  of  the  company  as  a  passageway,  the  neces- 
sity for  the  exclusive  use  by  the  company  excludes  any  presumption  of 
consent  to  its  use  for  any  other  purpose. 

Appeal  from  Court  of  Common  Pleas,  Bradford  County. 

Action  by  Mahala  Bailey  against  the  Lehigh  Valley  Raih-oad 
Company.  From  an  order  refusing  to  take  off  a  nonsuit,  plain- 
tiff appeals.    Affirmed. 

Argued  before  Mitchell,  C.  J.,  and  Brown,  Mestrezat, 
Potter,  and  Elkin,  JJ. 

D.  C.  De  Witt,  for  appellant. 

Davies  &  Davies  and  Henry  Streeter,  for  appellee. 

Mestrezat,  J.  The  plaintiff  is  the  widow  of  Ambrose  Bailey, 
who  was  killed  on  December  6,  1904,  on  the  defendant's  road 
about  two  miles  west  of  Wyalusing  borough,  Bradford  county. 
For  five  years  prior  to  his  death  the  deceased  was  in  the  employ 
of  the  defendant  company  as  a  track  repair  man,  and  lived  a 
few  rods  from  the  defendant's  tracks,  and  about  three  miles 
west  of  Wyalusing.  When  engaged  at  his  work,  he  would  usually 
report  for  duty  at  the  company's  toolhouse  near  Wyalusing,  and, 
when  his  day's  work  was  ended,  he  would  go  to  the  toolhouse, 
and  was  there  discharged.  It  was  his  custom  to  go  to  the  tool- 
house  and  return  from  it  along  the  defendant's  tracks.  There 
was  a  public  highway  leading  from  Bailey's  house  to  Wyalusing, 
but  the  distance  was  nearly  a  mile  farther  than  along  the  rail- 
road. In  order  to  reach  a  public  highway  from  the  toolhouse, 
it  was  necessary  to  go  along  the  defendant's  tracks  a  distance  of 
half  a  mile,  or  by  a  path  leading  through  the  fair  grounds  east 
direct  to  the  main  highway  in  Wyalusing  borough,  a  short  dis- 
tance away.  On  December  6,  1904,  the  day  of  the  accident, 
the  deceased  was  employed  with  other  workmen  south  of  the 
Wyalusing  depot.  He,  with  the  other  employees,  returned  from 
their  labor  on  a  hand  car  to  the  toolhouse,  about  5  o'clock  in  the 
evening.  Soon  after  his  arrival  at  the  tool  house,  he  left  for  his 
home,  following  the  line  of  the  defendant  company's  tracks. 
At  the  place  of  the  accident  the  defendant  has  a  double-track 
road,  running  east  and  west.  The  court  below  in  its  statement 
of  the  facts  says:  "As  Bailey,  who  had  completed  his  day's 
work,  was  proceeding  west,  being  about  a  mile  from  his  home 
and  not  far  from  two  miles  west  of  the  toolhouse,  he  was  struck 

tFor  the  authorities  in  this  series  on  the  question  what  does,  and 
does  not,  constitute  a  license  to  travel  on  a  railroad  track  or  right 
of  way,  see  foot-note  appended  to  Caldwell  v.  Minneapolis  &  St.  L. 
R.  Co.  (Iowa.),  28  R.  R.  R.  588,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  588, 
where  all  those  preceding  it  are  collected. 
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probably  by  the  tender,  of  this  engine,  which  was  running  rapidly 
backward  and  westward  on  the  east-bound  track,  and  killed. 
*  *  *  His  body  was  found  between  the  track  and  the  highway 
a  short  distance  therefrom,  evidently  near  the  point  where  he 
was  struck."  The  court  granted  a  nonsuit,  which  it  subsequently 
refused  to  take  off.    The  plaintiff  has  taken  this  appeal. 

The  plaintiff's  contention   is  *'that   if   Bailey  was  upon   the 
track  by  the  act  of  the  defendant,  or  by  license,  or  with  the 
inowledge  and  consent  of  the  defendant,  express  or  implied, 
^oing  to  and  from  his  work  without  objection  for  several  years, 
then  he  was  not,  when  leaving  the  premises  in  the  ordinary 
manner,  a  trespasser;  that  if  the  company  did  not  use  ordinary 
care,  was  negligent  in  running  its  engine  backward  and  west- 
ward on  the  east-bound  track  at  a  high  rate  of  speed,  without  a 
light  on  the  tender,  and  such  negligence  was  the  cause  of  the 
accident,  and  the  deceased  without  fault,  then  the  plaintiff  is 
entitled  to  recover."    The  plaintiff  contended  that  the  case  should 
hare  been  submitted  to  the  jury,  and,  if  the  facts  were  according 
to  her  contention,  the  defendant  cohipany  was  responsible  for 
her  husband's  death.    It  is  settled  law  in  this  state  that  a  railroad 
company  has  the  right  to  the  exclusive  possession .  of  its  tracks 
except  at  crossings,   and  that  a  person  who  enters  upon  the 
tracks  at  any  other  point  than  at  such  crossings  is  guilty  of 
negligence  per  se.     Where  the  public  have  the  right  to  cross  a 
railroad,  the  company  in  the  operation  of  its  trains  must  ex- 
ercise ordinary  care  to  prevent  accidents.     This  necessarily  fol- 
lows from  the  right  of  the  public  to  cross  the  tracks.    But  at  all 
other  points  upon  a  railroad,  where  the  railroad  company  has  the 
exclusive  right  to  the  use  of  its  tracks,  the  person  who  enters 
upon  the  tracks  becomes  a  trespasser,  and  the  only  duty  imposed 
^pon  the  company  at  that  place  is  to  refrain  from  wantonly  in- 
juring the  trespasser.     In  operating  trains  on  its  road  at  all 
places  other  than  at  crossings  the  company's  employees  in  charge 
01  the  train  have  the  right  to  assume  that  no  person  will  enter 
upon  the  tracks,  or,  if  upon  the  tracks,  will  immediately  leave 
^em  upon  the  approach  of  the  train.     The  trainmen  may  act 
ppon  this  presumption,  and,  if  a  person  trespassing  on  the  tracks 
^s  killed,  the  company  is  not  liable  unless  his  death  is  caused  by 
the  wanton  or  willful  conduct  of  those  in  charge  of  the  train. 
As  said  by  Mr.  Justice  Strong  in  Philadelphia  &  Reading  Rail- 
road Company  v.  Hummell,  44  Pa.  375,«379,  84  Am.  Dec.  457: 
If  the  use  of  a  railroad  is  exclusively  for  its  owners,  or  those 
^iug  under  them ;  if  others  have  no  right  to  be  upon  it ;  if  they 
^e  wrongdoers  whenever  they  intrude — the  parties  lawfully  using 
|t  are  under  no  obligations  to  take  precautions  against  possible 
^juries  to  intruders  upon  it.   *   *    *    Precaution  is  a  duty  only 
^  far  as  there  is  reason  for  apprehension.     No  one  can  com- 
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plain  of  want  of  care  in  another  where  care  is  only  rendered 
necessary  by  his  own  wrongful  act." 

We  are  unable  to  see  anything  in  the  facts  of  this  case  that 
takes  it  out  of  the  rule  that  declares  a  person  a  trespasser  who 
voluntarily  enters  upon  a  railroad  at  any  other  place  than  at  a 
crossing.     As   said   by   the   learned   counsel   for   the    appellant, 
*'Bailey*s  work  and  employment  commenced  and  ended  at  the 
toolhouse."     There  is  no  evidence  in  the  case  that  would  war- 
rant the  inference  that  the  company  gave  him  permission  to  use 
its  tracks  in  going  to  and  returning  from  the  toolhouse.     The 
company  was  not  required  to  concern  itself  about  where  Bailey 
Uved,  or  how  he  went  to  his  labor  or  returned  from  it  to  his 
home.     In  this  respect  he  was  at  liberty  to  act  in  accordance 
with  his  own  pleasure.     He  could  use  the  public  road  or,  if  he 
desired  to  take  a  shorter  route,  he  could  use  the  railroad.    Choos- 
ing the  railroad  instead  of  the  other  and  safer  route  was  solely 
his  own  act,  for  which  the  company  was  not  responsible.    That 
for  several  years  Ba'ley  used  the  tracks  of  the  road  going  to  and 
returning  from  his  labor  without  objection  on  the  part  of  the 
company  is  not  sufficient  to  show  its  consent  to  his  action,  or,  as 
contended  by  the  plaintiff,  that  he  was  upon  the  track  by  the  act 
of  the  defendant  company,  or  by  its  license,  or  with  its  knowl- 
edge and  consent.     The  fact  that  a  person  makes  frequent  use 
of  a  railroad  track  by  walking  along  it  longitudinally  at  a  point 
where  the  company  has  the  right  to  the  exclusive  possession  of 
it  cannot  be  construed  to  mean  consent  to  such  use  by  the  com- 
pany.    In  the  absence  of  evidence  showing  permission  to  use  '\ts 
tracks,  the  necessity  for  the  exclusive  use  by  the  company  in 
the  operation  of  its  trains  excludes  any  presumption  of  the  com- 
pany's consent  to  its  use  for  any  other  purpose.    This  is  not  the 
case  of  a  permissible  crossing  of  a  track  where  the  company 
must  recognize  the  rights  of  others  in  the  use  of  its  tracks. 
There  it  is  the  duty  of  the  company  to  exercise  ordinary  care  to 
prevent  collisions  and  accidents.     Here  there  was  no  evidence 
tending  to  show  that  the  company  had  granted  any  permission 
or  license  for  any  person  to  occupy  its  tracks  longitudinally  in 
walking  from  one  point  to  another  upon  its  road.     The  safety 
of  its  passengers,  as  well  as  the  protection  of  its  own  employees 
and  property,  required  the  companv  to  insist  upon  a  free  and 
clear  track,  and  that  its  tracks  should  be  used  for  no  other  pur- 
pose.    That  one  indivicfual,  and  he  an  employee,  saw  proper  to 
use  its  tracks  for  his  own  convenience  in  passing  from  one  point 
to  another  along  its  road,  is  not  vSufficient  evidence  of  permission 
to  make  such  use  of  the  track.    A  railroad  is  not  built  to  be  used 
as  a  footpath  for  the  convenience  of  the  public.     On  the^  other 
hand,  the  safety  of  the  traveling  public  demands  that  all  persons 
refrain  from  trespassing  upon  a  railroad,  and  that  the  company 
insist  upon  its  exclusive  use  of  the  tracks. 
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There  is  nothing  in  the  evidence  to  show  that  the  death  of  the 
plaintiffs  husband  was  caused  by  the  wanton  or  willful  act  of 
the  trainmen.    The  accident  did  not  occur  in  a  thickly  populated 
community  nor  in  the  suburbs  of  a  city,  nor  at  a  place  where  the 
use  of  the  tracks  by  a  pedestrian  could  reasonably  be  anticipated. 
There  were  no  residences  in  that  vicinity,  nor  any  path  or  road 
leading  across  the  tracks.    It  was  at  a  place  where  the  company 
had  the  exclusive  use  of  its  tracks,  and  there  was  nothing  to 
induce  the  belief  that  they  would  be  used  by  any  person  or  for 
any  purpose  than  by  the  company  in  operating  its  trains.     No 
witness  saw  the  locomotive  strike  the  deceased,  and  there  is  no 
e\-idence  in  the  case  to  show  that  the  company's  servants  in 
charge  of  the  locomotive  saw  Bailey,  or  knew  that  he  was  on 
the  track  before  he  was  struck  and  killed.    Hence  there  is  noth- 
ing in  the  case  to  warrant  the  conclusion  that  Bailey's  death  was 
caused  by  the  willful  or  wanton  act  of  the  company's  servants  in 
charge  of  the  locomotive.     As  we  have  said  above,  Bailey  was 
not  struck  by  the  locomotive  at  a  crossing  where  the  company's 
trainmen  were  required  to  use  ordinary  care  to  protect  him,  nor, 
as  suggested,  does  he  come  within  that  class  of  cases  where  it  is 
held  that  a  person  who  is  paid  a  certain  amount  per  day  and 
furnished  with  transportation  is  a  passenger  while  being  carried 
to  and  from  his  place  of  employment.    The  plaintiff  admits  that 
Bailey's  work  began  and  ended  at  the  toolhouse.     His  contract 
for  his  services  did  not  include  transportation  to  and  from  the 
toolhouse.     In  fact,  he  was  not  being  carried  by  the  company's 
train  or  being  transported  in  any  way  by  the  company  when  he 
was  killed.     Hence  there  is  no  ground  whatever  for  the  sugges- 
tion that  at  the  time  he  was  killed  he  was  entitled  to  the  rights 
of  a  passenger.     Equally  inapplicable  to  the  case  in  hand  is  the 
doctrine  announced  in  Ham  v.  Delaware  &  Hudson  Canal  Com- 
pany, 155  Pa."  548,  26  Atl.  757,  20  L.  R.  A.  682,  and  Tilburg  v. 
Xorthern  Central  Railway  Company,  217  Pa.  618,  66  Atl.  846, 
12  L.  R.  A.  (N.  S.)  359.     In  those  cases  the  injured  pcirty  was 
a  passenger,  and  his  injuries  resulted  from  his  being  wrongfully 
ejected  from  the  train  at  a  place  of  danger.     The  fact  that  he 
was  sybsequently  on  the  railroad  tracks  was  not  his  own  act,  but 
that  of  the  company  in  wrongfully  ejecting  him  from  the  train, 
and  while  he  was  attempting  to  escape  from  the  dangerous  posi- 
tion in  which  the  company  had  placed  him.     In  the  case  in  hand 
Bailey  voluntarily  entered  upon  and  walked  along  the  company's 
track,  and  thereby  put  himself  in  the  place  of  danger  without 
any  wrongful  act  of  omission  or  commission  on  the  part  of  the 
company.     He  had  not  been  a  passenger  and  discharged  from 
the  company's  train  immediately  before  he  was  killed.     At  the 
time  he  was  struck  by  the  locomotive  the  company  owed  him  no 
duty  as  a  passenger.    The  plaintiff,  therefore,  cannot  invoke  the 
doctrine  of  the  Ham  and  Tilburg  Cases  to  impose  liability  on  the 
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defendant  company  for  her  husband's  death.  Under  the  evidence 
in  the  case,  we  must  conclude  that  Bailey  was  on  the  defendant's 
tracks  at  the  time  he  was  killed  without  any  necessity  on  his 
part  or  authority  from  the  company.  He  was  carelessly  walking 
upon  the  track  longitudinally,  and,  having  no  right  or  authority 
to  do  so,  he  was  a  trespasser,  and  therefore  his  death  \vas  the 
result  of  his  own  negligence.  This  is  a  most  unfortunate  and 
distressing  accident,  and  naturally  excites  the  keenest  sympathy. 
A  large  family  is  deprived  of  its  head  and  its  protector.  These 
facts,  however,  will  not  justify  the  court  in  holding  the  defend- 
ant responsible  for  Bailefy's  death  under  the  circumstances  dis- 
closed by  the  evidence. 
The  judgment  is  affirmed. 


Ellis  v.  Southern  Ry.  Co. 

(Circuit  Court  of  Appeals,  Fourth  Circuit,  July  17,  1908.) 

[168  Fed.  Rep.  686.] 

Railroads — Injury  to  Person  on  Track — Statute  Requiring  Crossing 
Signals.* — Civ.  Code  S.  C.  1902,  §  2132,  which  requires  a  bell  to  be 
rung  or  whistle  sounded  on  every  railroad  engine  for  at  least  500 
yards  before  it  crosses  any  highway  or  street  or  traveled  place,  was 
designed  to  protect  travelers  at  such  crossings,  and,  as  construed  by 
the  Supreme  Court  of  the  state,  has  no  application  to  the  case  of  a 
person  injured  or  killed  on  the  track  at  any  other  place. 

Same — Contributory  Negligence. — Plaintiffs  decedent,  who,  after 
flagging  a  fast  train  on  defendant's  railroad  in  the  darkness,  at  a  point 
some  140  yards  from  a  station,  started  to  walk  down  the  track  to  the 
station  ahead  of  the  train,  but  was  struck  and  killed  by  the  train, 
which  did  not  stop,  held  chargeable  with  contributory  negligence 
which  precluded  a  recovery  for  his  death. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  South  Carolina. 

♦For  the  authorities  in  this  series  on  the  question  whether  it  is 
actionable  negligence  to  have  failed  to  give  crossing  signals  where 
the  accident  was  not  at  the  crossing,  see  last  foot-note  appended  to 
Bussey  v.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  28  R.  R.  R.  244,  51 
Am.  &  Eng.  R.  Cas.,  N.  S.,  244;  foot-note  appended  to  Missouri,  etc., 
Ry.  Co.  V.  Saunders  (Tex.),  27  R.  R.  R.  546,  50  Am.  &  Eng.  R.  Cas., 
N.  S.,  546;  last  foot-note  appended  to  Chesapeake  &  O.  Ry.  Co.  v. 
Wilson's  Adm'r  (Ky.),  27  R.  R.  R.  238,  50  Am.  &  Eng.  R.  Cas.,  N.  S., 
238;  Chesapeake  &  O.  Ry.  Co.  v.  Nipp's  Adm'x  (Ky.),  26  R.  R.  R.  150, 
49  Am.  &  Eng.  R.  Cas.,  N.  S.,  150;  extensive  note  appended  to  Phil- 
adelphia &  B.  C.  R.  Co.  V.  Holden  (Md.).  22  Am.  &  Eng.  R.  Cas., 
N.  S„  192. 
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].  P,  K.  Bryan,  for  plaintiff  in  error. 

Joseph  W.  Barmcell  {B.  L.  Abney,  on  the  brief),  for  defend- 
ant in  error. 

Before  Goff  and  Pritchard,  Circuit  Judges,  and  Morris, 
District  Judge. 

Goff,  Circuit  Judge.  This  writ  of  error  is  prosecuted  from  a 
judgment  rendered  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  South  Carolina.  The  suit  was  instituted  by  the 
plaintiff  in  error  against  the  defendant  in  error  for  damages  al- 
leged to  have  been  caused  by  the  negligence  of  the  Southern  Rail- 
way Company,  resulting  in  the  death  of  W.  J.  Ellis.  The  plain- 
tiff alleges :  That  the  deceased,  who  was  the  husband  of  L.  D* 
Ellis,  his  administratrix,  went  to  a  regular  station  of  the  Southern 
Railway  Company  in  South  Carolina,  known  as  Furman,  about 
4  o'clock  of  the  morning  of  March  3,  1902,  for  the  purpose  of 
becoming  a  passenger  on  one  of  the  trains  operated  by  that  com- 
pany ;  that  said  station  is  located  near  where  that  railroad  crosses 
a  public  highway ;  that  soon  after  he  reached  the  station  a  pas- 
senger train  then  due  to  arrive  appeared  in  sight,  whereupon 
he — said  station  being  a  signal  station — ^gave  the  usual  sign  for 
it  to  stop,  and  that  those  in  charge  of  the  train  responded  by  the 
usual  locomotive  whistle,  indicating  that  the  train  would  stop, 
but  that  they  willfully,  maliciously,  wantonly,  carelessly,  and 
negligently  ran  the  train  by  the  station  without  first  for  500 
yards  before  reaching  the  public  highway  and  station  ringing  the 
bell  or  sounding  the  whistle  on  the  locomotive;  that  the  train 
went  by  said  station  at  an  exceedingly  high  rate  of  speed,  and 
willfully,  maliciously,  wantonly,  carelessly,  and  negligently  struck 
the  person  of  said  W.  J.  Ellis  with  some  part  of  the  locomotive, 
whereby  he  was  instantly  killed;  that  he  left,  surviving  him,  a 
wife  and  seven  minor  children,  for  whose  benefit  the  suit  was 
instituted  and  prosecuted.  The  answer  of  the  defendant  denied 
the  allegations  of  the  plaintiff,  and  alleged  that  the  injury  which 
caused  the  death  of  W.  J.  Ellis  would  not  have  occurred  but 
for  his  negligence  and  his  want  of  care  in  placing  himself  upon 
the  track  of  the  defendant's  railway  when  its  train  was  then  due 
and  approaching,  and  in  remaining  on  said  track  where  he  could 
be  struck,  which  said  negligence  contributed  to  his  injury  as  the 
proximate  cause  thereof.  The  case  came  on  regularly  to  be  heard 
before  the  court  and  a  jury,  when,  at  the  close  of  the  testimony 
offered  by  the  plaintiff  below,  the  court,  on  motion  of  the  defend- 
ant below,  directed  a  verdict  in  its  favor.  The  writ  of  error 
now  under  consideration  was  then  sued  out. 

The  testimony  shows :  That  W.  J.  Ellis,  intending  to  go  from 
Furman,  in  South  Carolina,  to  a  point  in  Florida,  desired  to 
take  passage  on  the  fast  train  of  the  defendant  from  the  north, 
which  did  not  regularly  stop  at  that  station,  but  that  under  the 
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rule  of  the  company  should  stop  there  when  duly  flagged.     That 
he  drove  in  a  buggy  accompanied  by  two  of  his  friends,  about 
the  hour  of  the  morning  mentioned  in  the  complaint,  to  the  pub- 
lic road  where  it  crossed  the  railroad  track  about  140  yards  to 
the  north  of  Furman  station.     That  they  had  started  from  said 
crossing  going  toward  the  station  when  the  train  was  observed  to 
be  approaching,  at  which  time  he  said  to  one  of  those  with  him. 
'*jump  down  and  go  across  and  wave  the  train,''  when  the  part>' 
so  requested — this  party  being  a  witness  at  the  trial — jumped 
from  the  buggy,  crossed  lo  the  sidetrack,  and  struck  some  matches 
which  were  applied  to  a  roll  of  paper  in  the  hands  of  the  de- 
cedent, who  by  this  time  had  joined  him.    That  the  blazing  paper 
was  waved  over  the  track.    That  two  whistles  were  sounded  from 
the  locomotive.     That  the  decedent  said:     "Let's  go  to  the  sta- 
tion.   They  are  going  to  stop  for  us."    That  the  two  then  started 
down  the  track  towards  the  station,  Ellis,  following  behind  the 
party   so   subsequently  examined   as  a  witness,   saying  to   him 
three  different  times:     ''Get  off  the  track."     That  the  party  so 
spoken  to  got  off  the  track  and  walked  the  space  between  the 
main  and  the  side  track,  which  was  from  six  to  eight  feet  wide, 
and  that  he,  alarmed,  and  not  knowing  which  was  the  main  track, 
sat  down  on  the  ground  and  was  not  injured.     That  the  train 
did  not  stop,  but  passed  by  at  a  high  rate  of  speed,  striking  tlie 
decedent,  who  was  on  the  main  track,  and  killing  him  instantly. 
That  the  point  at  which  the  body  of  Ellis  was  found  was  some- 
where between  20  and  40  feet  of  the  station,  and  near  the  point 
where  persons  desiring  to  enter  the  cars  usually  did  so  after  the 
train  had  been  flagged.     That  the  watch,  some  silver  coin,  and 
other  effects  of  the  deceased  were  found  still  north  of  that  point, 
and  nearer  the  highway  crossing. 

The  facts  relating  to  this  deplorable  accident  are  few,  and  there 
is  really  but  little  controversy  concerning  them.  As  we  see  the 
case  there  are  but  few  questions  of  law  applicable  to  the  facts 
presented  by  the  record,  though  counsel  for  plaintiff  in  error 
has,  with  great  research  and  ability,  presented  for  our  considera- 
tion questions  which  he  insists  are  fairly  raised  by  the  evidence, 
but  which  we  are  constrained  to  say  we  find  not  to  be  pertinent. 

In  addition  to  the  principles  of  the  law  generally  applicable  to 
cases  of  this  character,  the  plaintiff  in  error  relies  upon  a  statute 
of  the  state  of  South  Carolina  which  reads  as  follows: 

*'A  bell  of  at  least  thirty  pounds  weight  and  a  steam  whistle 
shall  be  placed  on  each  locomotive  engine,  and  such  bell  shall  be 
rung,  or  such  whistle  sounded,  by  the  engineer  or  fireman,  at 
the  distance  of  at  least  five  hundred  yards  from  the  place  where 
the  railroad  crosses  any  public  highway  or  street  or  traveled 
place,  and  be  kept  ringing  or  whistling  until  the  engine  has 
crossed  such  highway  or  street  or  traveled  place."  Civ.  Code 
S.  C.  1902,  vol.  1,  p.  820,  §  2132. 
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While  it  is  true  that  this  statute,  construed  in  connection  with 
other  provisions  of  the  South  Carolina  Code  applicable  thereto, 
has  been  held  by  the  courts  of  the  state  as  indicating  that  the 
injury  of  a  person  by  collision  with  trains  at  a  "public  highway 
or  street  or  other  traveled  place**  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  railroad  company,  nevertheless,  as 
the  undisputed  testimony  here  shews  that  the  deceased  met  his 
death  not  on  a  public  highway  or  street  or  traveled  place,  nor  at 
a  station,  but  on  the  main  track  of  the  Southern  Railway  Com- 
pany, some  distance  from  a  public  highway  or  traveled  place, 
we  must  hold  from  the  facts  here  disclosed  that  said  statute  has 
no  bearing  on  this  case. 

The  Supreme  Court  of  South  Carolina,  in  Neely  z\  Railroad 
Co..  33  S.  C.  139,  11  S.  E.  636,  said: 

"Section  1483,  Gen.  St.  1882  (now  section  2132,  Civ.  Code 
1902),  requires  railroad  corporations  to  ring  a  bell  or  sound  a 
sieam  whistle  at  the  distance  of  at  least  500  yards  from  the 
place  where  the  railroad  crosses  any  public  highway  or  street, 
or  traveled  place,  to  be  kept  ringing  or  whistling  until  the  engine 
has  crossed  such  highway,  or  street,  or  traveled  place,  in  the  neglect 
of  which,  by  section  1529,  supra  (now  2139),  the  corporation  is 
made  liable  for  any  injury  resulting  from  a  collision  at  such 
crossing,  unless  it  is  shown  that  in  addition  to  a  mere  want  of 
ordinar)'  care  the  person  injured,  etc.,  was  at  the  time  of  the  col- 
lision guilty  of  gross  and  willful  negligence,  etc.     Now,  there 
can  be  no  doubt  but  that  the  object  of  these  sections  was  to 
prevent  collisions  which  might  occur  between  persons  attempting 
to  cross  the  track  of  the  railroad  and  the  locomotive  and  cars 
approaching  the  crossing  at  the  same  moment,  and  the  provisions 
of  the  act  did  not  include,  nor  was  the  act  intended  to  include, 
injuries  inflicted  upon  bystanders  not  intending  to  cross,  or  upon 
cattle  that  happened  to  be  killed  or  injured  pasturing  nearby, 
Iwt  not  upon  the  crossing  or  using  it  to  pass  from  the  one  side 
to  the  other." 

Deceased  was,  at  the  time  he  was  killed,  on  the  main  track 
going  toward  the  station,  with  his  back  to  the  approaching  loco- 
motive. He  was  anxious  to  stop  the  train.  He  was  evidently 
late  in  reaching  the  vicinity  of  the  station,  was  surprised  when 
he  reached  the  crossing,  several  hundred  feet  from  the  station, 
to  sec  the  train  rapidly  approaching,  was  in  a  hurry,  greatly 
excited,  considerably  confused,  evidently  in  doubt  as  to  which 
was  the  main  track,  and  very  anxious  to  signal  and  stop  the 
train  so  that  he  might  proceed  upon  his  journey.  He  was 
solicitous  for  the  safety  of  his  companion,  whom  he  continually 
cautioned,  and  he  seemed  to  be  unmindful  of  himself,  although 
he  was  in  great  danger.  It  is  evident  that  he  ihisconceived  the 
situation,  and  that  his  judgment  was  at  fault.  He  was  under 
the  impression  that  the  signal  had  been  observed,  and  that  the 
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train  would  stop,  and  he  must  have  thought  that  he  was  on  the 
sidetrack,  for  he  knew  that  the  train  would  have  to  pass  the 
point  where  he  was  in  order  to  reach  the  station,  which  was 
still  some  distance  before  him.  Had  he  observed  the  caution 
that  his  companion  did,  a  warning  that  he  himself  suggested,  he 
would  not  have  been  injured. 

It  may  be  admitted  that  tBe  train  did  not  give  the  proper 
signals  for  either  the  crossing  of  the  county  road,  or  for  the 
station,  and  still  the  deceased,  who  necessarily  knew  that  the 
train  was  very  near  him,  who  had  heard  and  seen  and  aided  in 
the  effort  to  flag  it,  who  cautioned  another  to  keep  out  of  its 
way,  was  not  absolved  from  the  rule  which  required  at  least 
ordinary  care,  prudence,  and  caution  on  his  part,  which,  instead 
of  observing,  he  entirely  ignored,  and  by  his  conduct  contributed 
to  a  degree  seldom  equaled  to  the  lamentable  accident  in  which 
he  was  so  fearfully  involved.    Why  he  followed  the  main  track, 
instead  of  using  the  sidetrack,  or  the  space  between  the  tracks, 
or  the  road  that  led  from  the  crossing  to  the  station,  we  may 
surmise  concerning,  but  will  never  know.    At  that  time  he  should 
have  made  vigilant  use  of  his  senses,  and  should  have  exercised 
the  care  required  to  avoid  the  danger  that  was  not  only  possible 
but  was  then  imminent. 

We  conclude  that  the  court  below  was  right  in  reaching  the 
conclusion  that  there  was  "no  legal  ground  upon  which  any 
verdict  in  favor  of  this  plaintiff  can  be  sustained,"  and  we  fur- 
ther find  that  said  court  was  justified  by  the  testimony  before  it, 
in  saying: 

"This  unfortunate  deceased,  from  all  the  testimony  a  very 
reputable  and  good  man,  husband,  and  father,  came  to  his  death 
by  accident  the  result  of  his  own  carelessness." 

As  we  are  forced  to  the  conclusion  that  under  the  law  no  re- 
covery can  be  had  in  favor  of  the  plaintiff  in  error,  upon  any 
view  which  can  be  properly  taken  of  the  facts  the  evidence  tends 
to  establish,  it  follows  that  there  is  no  error  in  the  judgment  com- 
plained of. 

Affirmed. 
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(Supreme    Court   of    California,    Sept.    11,    1908.      Rehearing    Denied 

Oct.  9,  1908.) 

[97  Pac.  Rep.  520.] 

Railroads^Crossing  Accidents — Company  Liable — ^Presumption — 
Where  it  is  shown  or  admitted  in  the  pleadings  that  a  corporation 
defendant  was  the  owner  of  a  railroad,  in  the  operation  of  which  a 
wrong  was  committed,  the  presumption  is  that  the  road  was  in  its 
possession  and  being  operated  by  it  at  that  time. 

Same — ^Lease  of  Road — Construction. — The  lease,  made  in  1885 
by  the  Southern  Pacific  Railroad  Company  to  the  Southern  Pacific 
Company  for  99  years,  of  "all  of  its  railroad  situated  in  the  state  of 
California,  known  and  designated  as  the  'Southern  Pacific  Railroad 
of  California'  with  all  its  branches  and  all  railroads  now  leased  under 
it  ♦  ♦  *  "  is  unambiguous  in  its  designation  of  the  property  leased, 
and  cannot  be  construed  to  include  lines  of  road  subsequently  built 
or  acquired  by  the  lessor,  nor  can  its  terms  be  extended  by  parol  evi- 
dence to  embrace  such  lines,  in  an  action  to  recover  for  their  negli- 
gent operation. 

Same — Liability  of  Owner  for  Negligent  Operation.'*' — A  railroad 
company  owning  a  line  of  r.oad  cannot"  escape  responsibility,  or  avoid 
the  discharge  of  the  duties  and  obligations  imposed  by  its  franchise, 
by  voluntarily  leasing  its  road  to  be  operated  by  another  company, 
and  can  only  relieve  itself  from  liability  for  injuries  resulting  from 
such  operation  by  showing  a  lease  made  to  the  operating  company 
nnder  statutory  authority,  and  conforming  to  the  requirements  of  the 
statute. 

Appeal  and  Error — Harmless  Error — Instructions. — In  an  action 
for  an  injury  alleged  to  have  been  caused  by  the  negligent  operation 
of  a  train  by  defendant  on  its  railroad,  an  instruction  stating,  in  effect, 
that  defendant  admitted  in  its  answer  that  it  was  operating  such  train 
was  without  prejudice  to  defendant,  even  if  it  did  not  make  such  admis- 
«on,  where  it  admitted  its  ownership  of  the  road,  and  under  the  evi- 
dence was  responsible  in  law  for  the  operation  of  the  train  by  itself 
or  any  other  company. 

Negligence — Contributory  Negligence — When  Question  for  Jury 

It  is  only  where  no  fact  is  left  in  doubt,  and  no  deduction  or  inference 
other  than  negligence  can  be  drawn  by  the  jury  from  the  evidence, 
that  the  court  can  say,  as  matter  of  law,  that  contributory  negligence 
IS  established;  and,  even  where  the  facts  are  undisputed,  if  reason- 
able minds  might  draw  different  conclusions  upon  the  question,  it  is 
one  for  the  jury. 

*Scc  foot-note  appended  to  Travis  v.  Kansas  City,  etc.,  Ry.  Co. 
(U),  24  R.  R.  R.  694,  47  Am.  &  Eng.  R.  Cas..  N.  S.,  694;  foot-note 
appended  to  Carleton  v.  Yadkin  R.  Co.  (N.  Car.),  24  R.  R.  R.  423, 
47  Am.  &  Eng.  R.  Cas.,  N.  S.,  423. 

31  R  R  R— 12 
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Railroads — Crossing  Accident — Questions  for  Jury — Evidence 
Considered.^A  woman  was  driving  along  a  highway  with  her  13  year 
old  son,  and  when  she  had  reached  a  point  under  an  overhead  cross- 
ing of  defendant's  railroad,  the  horse  became  frightened  by  a  train 
•crossing  the  bridge,  and  ran  away  causing  her  death.  The  son  testi- 
fied that  they  approached  cautiously,  stopping  once,  and  at  all  times 
looked  and  listened  for  an  approaching  train,  but  neither  saw  nor 
heard  the  train  until  they  were  under  the  bridge.  Both  he  and  others 
on  the  highway  testified  that,  owing  to  obstructions,  the  train  could 
not  be  seen  from  near  the  bridge  until  it  was  within  300  feet.  The 
train  was  running  downgrade  without  steam,  and  did  not  give  the  sig- 
nal of  its  approach  required  by  statute.  The  only  evidence  as  to  its 
speed  was  the  estimate  of  the  fireman,  who  testified  several  years 
afterward.  Held,  that  on  such  evidence  the  court  properly  sub- 
mitted the  question  of  contributory  negligence  to  the  jury. 

Death — Action  for  Wrongful  Death — Measure  of  Daniage8.t — In 
an  action  under  the  statute  by  a  husband  and  infant  children  to  re- 
cover for  the  wrongful  death  of  the  wife  and  mother,  the  children 
are  entitled  to  recover  for  loss  of  the  services  of  the  deceased,  which 
are  distinct  from  those  for  which  the  husband  may  recover,  and  an 
instruction  in  such  a  case  that  the  children  were  entitled  to  recover 
the  value  of  the  mother's  "nurture  and  instruction,  moral  and  phys- 
ical, and  intellectual  training*'  was  not  erroneous. 

Department  2.  Appeal  from  Superior  Court,  Santa  Barbara 
County;  James  W.  Taggart,  Judge. 

Action  by  Frank  W.  Johnson  and  others  against  the  Southern 
Pacific  Railroad  Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

Can  field  &  Starbuck,  for  appellant.    . 
Richards  &  Carrier,  for  respondents. 

LoRiGAN,  J.  This  action  was  brought  to  recover  damages 
from  the  defendant  for  the  death  of  the  wife  of  the  plaintiff, 
Frank  W.  Johnson,  and  mother  of  the  other  plaintiffs,  alleged  to 
have  been  occasioned  by  the  negligence  of  the  defendant  in  caus- 
ing one  of  its  trains  to  approach  an  overhead  crossing  without 
signaling,  by  reason  whereof  a  horse  that  the  plaintiff  Olin  W. 
Johnson  was  driving  in  a  buggy  with  the  deceased  was  fright- 
ened, ran  away,  and  overturned  the  buggy.  The  defense  inter- 
posed was  a  general  denial  and  contributory  negligence.  The 
action  was  tried  before  a  jury,  which  returned  a  verdict  for 

tFor  the  authorities  in  this  series  on  the  subject  of  the  elements 
of  damages  recoverable  for  the  death  of  a  parent,  see  foot-note  ap- 
pended to  International  &  G.  N.  Ry.  Co.  v.  McVey  (Tex.),  18  R.  R- 
R.  505,  41  Am.  &  Eng.  Ry.  Cas.,  N.  S.,  505,  where  all  those  preceding 
it  are  collected;  St.  Louis,  etc.,  Ry.  Co.  z>.  Standifer  (Ark.),  25  R.  R- 
R.  377,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  377. 
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$8,000,  and  from  the  judgment  entered  thereon,  and  from  an 
order  denying  the  motion  of  defendant  for  a  new  trial,  it  ap- 
peals. 

This  case   was  here  before  on  an  appeal  from  a  judgment 
entered  after   demurrer  to  the  complaint  was  sustained.     The 
only  point  there  involved  was  whether  it  was  necessary  under 
the  law  to  signal  the  approach  of  a  train  at  an  overhead  crossing. 
We  held  that  the  law  requiring  signals  applied  to  all  crossings — 
at  grade  or  over  or  under  grade  (Johnson  v,  S.  P.  R.  R.  Co.,  147 
Cal.  624,  82  Pac.  306,  1  L.  R.  A.  [N.  S.]  307)— and  reversed 
the  judgment.    On  the  present  appeal  the  facts,  stated  generally, 
are  as  follows :     Some  years  prior  to  the  accident  the  railroad 
had  constructed  over  HolHster  avenue,  in  Santa  Barbara  county, 
an  overhead  steel  bridge.     The  avenue  runs  westerly  from  the 
dty  of  Santa  Barbara  to  the  village  of  Golita,  and  the  railroad 
in  crossing  it  runs  northeasterly.    At  a  point  on  the  avenue  and 
east  of  the  crossing  the  natural  surface  of  the  grade,  and  conse- 
quently HolHster  avenue  itself,  originally  sloped  to  the  west  for 
about  1,000  feet  to  a  creek.    On  the  face  of  this  slope  the  rail- 
road was  laid  upon  an  embankment  some  11  or  12  feet  above 
the  natural  surface  of  the  ground.     In  order  to  give  headway 
ior  teams  to  pass  under  the  railroad,  and  thus  to  make  the  rail- 
road crossing  an  overhead,  instead  of  a  grade,  crossing,  HolHster 
avenue  had  been  excavated  easterly  from  a  point  about  400  feet 
»st  of  the  creek  so  as  to  make  a  roadbed  nearly  level  to  a  point 
about  75  feet  east  of  the  crossing.    This  excavation  of  the  avenue 
niade  a  cut,  of  which  the  sides,  commencing  from  the  point  of 
e.xcavation  on  the  west,  arose  gradually  as  they  approached  the 
crossing,  where  they  were  about  9  feet  high,  making  the  railroad 
at  that  point  about  20  feet  above  the  excavated  surface  of  the 
avenue.     A   four  board  fence  skirted  HolHster  avenue  on  the 
south.    There  were  other  physical  conditions  along  and  in  the 
vicinity  of  HolHster  avenue  and  the  crossing  which  will  be  noted 
later.   On  the  25th  of  July,  1901,  the  plaintiff  Olin  W.  Johnson, 
then  a  boy  about  13  years  of  age,  started  with  his  mother  to 
<lrive  eastward  in  a  buggy  from  their  home  in  Golita  to  the  city 
of  Santa  Barbara,  about  7  miles  distant.     The  buggy  was  aii 
wdinary  side-barred  buggy  with  the  top  down.    The  boy  was  of 
a  cautious  and  careful  disposition,  and  he  and  his  mother  were 
familiar  with  the  road  and  the  bridge,  and  had  often  driven  along 
the  road.    When  they  reached  a  point  about  450  feet  west  of  the 
railroad  bridge  they  stopped  and  listened,  looking  in  both  direc- 
tions for  a  train.     Hearing  and  seeing  none,  they  proceeded  at 
3  slow  jog  trot   towards  the  crossing.     As  Mrs.  Johnson  and 
W  son  were   approaching  the   crossing,   they  were  constantly 
looking  to  see  if  any  train  was  approaching,  and,  seeing  or  hear- 
ing none,  started  to  drive  under  the  bridge,  when  for  the  first 
t^me  they  heard  the  rattle  of  an  approaching  train  on  the  track 
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above.  This  train  consisted  of  a  large  number  of  ballast  cars, 
and  was  engaged  in  getting  ballast  for  a  newly  constructed  line 
changes  in  the  railroad  between  Santa  Barbara  and  Ventura. 
It  was  proceeding  from  Irma,  a  station  about  three-quarters 
of  a  mile  east  from  the  crossing,  and  was  rolling  or  drifting 
without  steam  downgrade  towards  the  crossing.  No  signal  or 
warning  of  any  character  was  being  given  of  its  approach.  At 
the  noise  of  the  train  the  horse  immediately  took  fright,  became 
unmanageable,  galloped  from  under  the  bridge,  struck  the  buggy 
upon  the  side  of.  the  cut,  tipping  it  over,  throwing  out  both  Mrs. 
Johnson  and  her  son.  The  latter  was  slightly  injured,  the  former 
was  killed. 

At  the  close    of  the    evidence  for    plaintiffs,  the    defendant 
moved  for  a  nonsuit,  on  the  ground  that  there  was  no  evidence 
in  the  case  connecting  defendant  with  the  accident.     This  was 
based  upon  the  theory  that  it  was  made  an  issue  under  the  plead- 
ings whether  the  train  which  occasioned  the  accident  was  at  the 
time  thereof  being  operated  by  the  defendant,  and  that  plaintiff 
had  failed  to  prove  that  it  was.    Respondents  claim  that,  consid- 
ering the  entire  answer  of  defendant,  no  such  issue  was  raised, 
or  if  it  was,  that  it  was  an  immaterial  one.    There  is  no  necessity 
for  discussing  this  question.     The  complaint  in  one  of  its  para- 
graphs specifically  averred  that  upon  the  line  of  railroad  where 
the  accident  happened  the  defendant  was  maintaining  and  op- 
erating a  steam  railroad,  and  was  owner  of  the  track  and  rolling 
stock  and  other  appurtenances  belonging  to  it.     As  to  this  alle- 
gation, the  answer  simply  denied  that  at  any  time,  or  at  all,  said 
defendant   was   maintaining   or   operating   any    steam   railroad. 
There  was  no  denial  of  the  ownership  of  the  track  and  rolling 
stock  of  said  railroad  as  alleged;  and,  while  it  is  true  there  was 
no  direct  evidence  that  the  defendant  was  operating  the  particu- 
lar train  occasioning  the  accident,  still  the  admitted  fact  that  it 
owned  the  track  and  rolling  stock  appurtenant  to  it  was  sufficient 
evidence,  in  the  absence  of  anything  to  the  contrary,  from  which 
a  proper  and  reasonable  inference  might  be  drawn  by  the  jury 
that  such  train  was  at  the  time  being  operated  by  defendant. 
The  rule  is  that,  where  it  is  shown,  or  is  admitted,  as  it  was  by 
the  pleadings,  that  a  corporation  was  the  owner  of  a  railroad,  in 
the  operation  of  which  a  wrong  was  committed,  the  presumption 
is  that  the  road  was  in  its  possession  and  being  operated  by  it 
at  that  time.     Ferguson  v.  Wisconsin  Central  Ry.  Co.,  63  Wis. 
145,  23  N.  W.   123;  Walsh  v.   Missouri  P.  Ry.  Co.,   102  Mo. 
582,  14  S.  W.  873,  15  S.  W.  757;  Peabodv  v,  Oregon,  etc.,  Rv. 
Co.,  21  Or.  121,  26  Pac.  1053,  12  L.  R.  A.  823.     At  the  close 
of  the  evidence,  counsel  for  appellant  moved  the  court,  for  the 
same  reason  as  just  considered,  to  instruct  the  jury  to  return  a 
verdict   for   defendant,   which   was   denied.     This   motion   was 
based  upon  certain  evidence  submitted  by  the  defendant  in  mak- 
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ing  out  its  defense,  under  which  it  was  claimed  that  another  cor- 
poration, known  as  the  "Southern  Pacific  Company  of  Ken- 
tuck},"  and  not  the  defendant,  the  Southern  Pacific  Railroad 
Ompany,  was  liable  to  plaintiffs  for  any  injury  which  they  may 
bavc  sustained. 

A  lease  was  introduced  in  evidence,  dated  February  10,  1885, 
made  by  the  defendant,  a  California  corporation,  to  the  South- 
ern Pacific  Company  of  Kentucky,  as  authorized  under  an  act 
of  the  Legislature.    St.  1880,  p.  21,  c.  28.    In  this  instrument  the 
defendant  leased  to  the  Southern  Pacific  Company  for  99  years 
*  all  of  its  railroad,  situated  in  the  state  of  California,  known  and 
designated  as'  the  'Southern  Pacific  Railroad  of  California,'  with 
all  its  branches  and  all  railroads  now  leased  under  it,  together 
with  the  rolling  stock,  telegraph  poles,  tools  and  property  of 
ever}'  kind  and  nature  whatsoever,  now  in  use  upon  or  in  con- 
nection with  said  railroad,  together  with  all  the  appurtenances 
thereunto  belonging,  with  the  right  to  possess,  maintain,  use  and 
operate  the  said  property,  and  to  receive  the  rents,  issues  and 
profits  thereof."     In  the  lease  the  Southern  Pacific  Company 
agreed  that  it  would  "keep  the  said  leased  property  in  good  or- 
der and  condition  and  repair,  operate,  maintain,  add  to  and  bet- 
ter the  same  at  its  own  expense,"  and  at  the  termination  of  the 
lease,  to  return  it,  with  the  additions  and  betterments,  in  as  good 
condition  and  repair  as  at  the  date  of  the  lease.    These  consti- 
tuted the  terms  of  the  lease,  but  it  is  apparent  from  them,  taken 
in  connection  with  other  evidence  relative  to  that  part  of  the 
railroad  upon  which  the  accident  took  place,  that  as  to  it,  this 
lease  could  avail  the  defendant  nothing.    In  1886,  a  year  subse- 
quent tQ  the  making  of  the  lease,  a  corporation  was  organized, 
faiown  as  the  "Southern  Pacific  Branch  Railway  Company,"  for 
the  purpose  of  constructing  a   railroad   from   Saugus,   in  Los 
Angeles  county,  to  Ellwood,  in  Santa  Barbara  county,  and  which 
it  completed  in   1886-87.      In  1888  the  said   Southern    Pacific 
Branch  Railway  Company  was,  with  divers  other  railroad  cor- 
porations,   consolidated    into    the    Southern    Pacific    Railroad 
Company  under  the  latter  name.    That  part  of  the  road  on  which 
the  accident  occurred  was  a  change  in,  or  addition  to,  the  road 
constructed  by  the  Southern  Pacific  Branch  Railway  Company, 
and  not  to  any  road  owned  or  leased  or  in  existence  when  the 
l^e  to  the  Southern  Pacific  Company  was  made  by  this  defend- 
ant.   The  contention  of  appellant  is  that  the  lease  included  the 
^ilroad  where  the  accident  occurred,  as  well  as  the  Southern 
Pacific  Branch  Railway,  the  road  of  which  it  was  a  part.     But 
the  lease  is  not  capable  of  that  construction.     It  makes  no  refer- 
ee to  future  acquired  railroads.    There  is  no  doubt  or  ambiguity 
'n  the  lano[uage  used  in  it,  nothing  equivocal  in  its  terms.     It 
ciearly  and  plainly  speaks  of  the  property  leased  under  it  as  rail- 
road property  of  the  date  of  the  lease,  known  as  the  "Southern 
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Pacific  Railroad  of  California,"  with  all  its  branches  and  all  rail- 
roads now  leased  by  it,  together  with  its  personal  property  now 
in  use  in  connection  with  said  railroads.    It  clearly  speaks  in  the 
present  tense,  and  as  of  the  date  of  the  lease.    This  language  is 
clear  and  explicit  and  in  no  respect  equivocal,  and  must  govern 
the  interpretation  of  the  lease.    Civ.  Code,  §  1638.    It  limited  the 
property  leased  to  that  owned  by  the  Southern  Pacific  Railroad 
Company  at  its  date,  and  there  is  no  warrant  for  extending  its 
terms  by  construction  so  as  to  include  subsequently  acquired  rail- 
road property.     And  that  only  the  roads  and  their  equipment 
owned  when  the  lease  was  made  were  intended  to  be  leased  is 
apparent  not  only  from  its  terms,  but  from  the  conduct  of  the 
parties  under  it.     It  is  provided  in  the  lease  that  the  Southern 
Pacific  Company,  the  lessee  "shall  add  to  and  better  the  same 
(the  'leased  property)  at  its  own  expense."     It  is  shown  in  the 
evidence  that  after  the  lease  was  made,  the  Southern  Pacific  Com- 
pany made  chafiges  in  the  new  lines  constructed  through  Santa 
Barbara  county,  of  which  the  portion  of  the  road  where  the  ac- 
cident occurred  is  a  part,  and  charged  the  cost  of  such  construc- 
tion to  the  lessor,  the  Southern  Pacific  Railroad  Company.    If 
the  parties  were  acting  under  the  lease  of  1885,  this  cost,  under 
its  provisions,  would  have  been  borne  by  the  Southern  Pacific 
Company  as  lessee,  and  not  by  the  Southern  Pacific  Railroad 
Company,  as  lessor.     While  the  lease  of  1885  speaks  of  better- 
ments which  may  be  made  by  the  Southern  Pacific  Company  as 
lessee,  the  change  which  was  being  made  in  the  road  uf)on  which 
the  accident  occurred  was  not  in  the  nature  of  a  betterment  un- 
der the  lease.    The  change  was  an  improvement,  not  being  made 
on  any  road  which  was  embraced  in  the  lease,  but  upon  one  which 
was  not  included  in  it.    See  Betterments,  vol.  4,  Am.  &  Eng.  Ency. 
of  Law,  p.  7;  vol.  5  Cyc,  p.  684. 

It  is  insisted,  however,  that  if  the  lease  of  1885  did  not  embrace 
this  subsequently  constructed  road,  there  was  suflScient  evidence 
to  sustain  an  implied  lease  of  it  from  the  defendant  to  the  South- 
ern Pacific  Company,  as  also  sufficient  evidence  to  establish  a 
parol  lease.  The  only  testimony  for  which  support  in 
either  of  these  positions  can  be  claimed  is  that  of  C.  P. 
Lincoln,  assistant  secretary  of  the  defendant,  who  testified  that 
the  Southern  Pacific  Company  was  operating  the  roads  all  down 
in  the  locality  where  the  accident  happened.  He  identified  the 
lease  of  1885,  and  testified  on  direct  examination  that  the  line 
changes  as  made  were  turned  into  the  operating  company — 
the  Southern  Pacific  Company — under  that  lease,  and  that  this 
latter  company  was  operating  those  lines  and  accounting  for  the 
profits  under  that  lease.  On  cross-examination  he  stated  he 
reached  his  conclusion  in  relation  to  that  matter  from  the  lease 
itself  and  by  seeing  the  distribution  of  profits  from  year  to  year, 
and  making  entries  thereof  in  the  books  of  the  company,  that  he 
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inferred  from  his  knowledge  of  the  lease  of  1885  and  these  entries, 
that  the  Southern  Pacific  Company  was  operating  all  of  the  line 
under  that  lease,  and  that  this  was  the  entire  source  of  his  infor- 
mation.   He  testified,  also,  as  additional  information  on  the  sub-^ 
ject,  that  the  annual  report  of  the  Southern  Pacific  Company 
showed  the  lines  leased  by  the  Southern  Pacific  Company,  and  in 
that  showng  appeared  the  Southern  Pacific  Railroad  as  one  of  its 
leased  lines — ^that  is,  an  addition — that  from  that  report  and  the 
entries  in  his  books  and  inspection  of  the  lease  he  drew  the  conclu- 
sion that  all  these  new  roads  were  new  additions  to  the  main  road 
and  were  operated  under  the  lease.    It  is  apparent  that  the  testi- 
mony of  this  witness  was  directed  to  the  lease  of   1885,  and 
amounted  simply  to  a  conclusion  on  his  part  that  the  lease  em- 
braced all  roads,  including  the  premises  in  question,  acquired  by  the 
Southern  Pacific  Railroad  Company  subsequent  to  the  making  of 
the  lease,  as  well  as  those  owned  by  that  company  at  the  date  of  the 
lease.    This  testimony  had  no  tendency  to  prove  an  implied  con- 
tract of  lease,  but  amounted  only  to  an  inference  on  the  part 
of  the  witness,  from  the  data  which  he  had  in  the  office  of  the 
company,  that  these  subsequently  built  or  acquired  roads  were  em- 
braced' in  the  lease  of  1885.     This  testinjony,  however,  was  in- 
competent and  ineffectual  for  that  purpose.    The  lease  was  clear 
and  plain  to  the  point  that  only^  railroads  owned  by  the  Southern 
Pacific  Railroad  Company  at  this  date  were  embraced  in  it ;  and, 
this  being  true,  it  was  not  permissible,  and  the  evidence  was  in- 
competent to  extend  the  terms  of  the  lease  by  parol  evidence  so 
as  to  embrace  the  subsequently  acquired  roads  in  it.     Phil.  Elec. 
R.  R.  Co.  V.  Trimble,  10  Wall.  367,  19  L.  Ed.  948;  Morris  v. 
Kettle.  57  N.  T.  Law,  218,  30  Atl.  879;  Ralya  v.  Atkins.  157  Ind. 
331, 61  N.  E.  726 ;  Holston  v.  Campbell,  89  Va.  396,  16  S.  E.  274; 
Devlin  on  Deeds,  §  840.  Neither  did  this  evidence  prove  an  oral 
lease.    There  was  nothing  to  show  that  any  negotiations  were 
entered  into  relative  to  such  a  lease.    No  action  of  the  officers  of 
either  corporation  to  that  end  is  shown,  nor  the  terms  of  any 
such  lease.     Aside  from  the  lease  of  1885,  which  we  have  seen 
did  not  embrace  the  road  in  question,  there  is  only  the  evidence 
of  the  witness  Lincoln  upon  which  any  claim  of  a  parol  lease  can 
be  based.     But  all  this  witness  testified  to  was  that  the  South- 
em  Pacific  Company  operated  the  roads  and  accounted  for  the 
profits.    This,  however,  'did  not  establish  a  parol  lease,  because 
such  operation  would  be  consistent  with  other  con^centional  re- 
lations aside  from  leasing;  it  would  be  equally  consistent  with 
the  relation  of  principal  and  agent  or  employer  and  employee,  or 
with  the  existence  of  a  trackage  contract  or  a  mere  license. 

In  this  country  it  is  the  accepted  doctrine  and  general  rule  that, 
as  a  railroad  company  receives  a  public  franchise  involving  the 
discharge  of  great  public  duties  and  entailing  responsibilities  to 
the  public,  among  other  things,  in  the  operation  of  its  road,  it 
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cannot  escape  responsibility,  or  avoid  the  discharge  of  the  duties 
and  obligations  imposed  under  its  franchise,  by  voluntarily  leas- 
ing its  road  to  be  operated  by  another  company.    It  can  only  re- 
lieve itself  from  responsibility  for  injuries  resulting   from  such 
operation  by  showing  a  lease  made  to  the  operating  company  un- 
der statutory  authority.     1  Elliott  on  Railroads  (2d  Ed.)   §  427 
et  seq. ;  Gulf,  C.  &  S.  R.  R.  Co.  v.  Miller,  98  Tex.  270,  83  S.  W. 
182;  Singleton  v.  Southwestern  R.  R.  Co.,  70  Ga.  464,  48  Am. 
Rep.  574;  Abbott  v.  Johnstown,  etc.,  R.  R.  Co.,  80  N.  Y.  27,  36 
Am.  Rep.  572 ;  R.  R.  Co.  v.  Brown,  84  U.  S.  445,  21  L.  Ed.  675 ; 
Thomas  v.  R.  R.  Co.,  101  U.  S.  71,  25  L.  Ed.  950.     Legislative 
authority  exists  in  this  state,  under  the  act  of  1880  referred  to, 
whereby  a  corporation  may  lease  its  railroad  property  to  another 
company,  and  will  be  relieved  from  personal  liability  for  an  in- 
jury resulting  merely  from  the  negligent  operation  and  handling 
of  trains  by  the  lessee.    Lee  v.  S.  P.  R.  R.  Co.,  116  Cal.  97,  47 
Pac.  932.    Relief  from  such  liability,  however,  only  exists  where 
there  is  proof  of  a  lease  made  as  provided  in  the  act,  and  it  was 
the  duty  of  the  defendant  to  bring  itself  within  the  terms  of  the 
exemption  under  the  act  by  showing  such  a  lease.    This  it  did  not 
do.    As  we  have  heretofore  said,  a  corporation  shown  to  be  the 
owner  of  a  railroad  is  presumed  to  be  in  actual  possession  and 
operation  of  it,  and  this  presumption  is  not  repelled  by  proof 
merely  that  some  other  company  at  the  time  of  an  accident  result- 
ing from  its  operation  was  operating  cars  over  it.     Under  the 
presumption  the  burden  is  upon  the  owner  to  show,  when  the 
question  of  liability  for  injury  by  moving  cars  arises,  that  the 
cars  which  inflicted  the  injury  were  under  the  control  and  opera- 
tion of  some  other  company  by  virtue  of  the  lease  of  the  road. 
The  portion  of  the  road  here  in  question  was  not  embraced  in 
the  lease  of  1885.    There  was  no  proof  of  an  implied  lease,  or  an 
oral  lease,  and,  the  presumption  from  the  ownership  of  the  road 
by  it  being  that  the  operation  of  the  cars  of  any  other  company 
over  it  was  permitted  under  some  contractual  arrangement  or  re- 
lation other  than  a  lease,  which,  under  the  statute,  could  alone 
relieve  it  from  liability  for  the  injury  complained  of,  the  motion 
of  defendant  to  have  the  court  instruct  the  jury  to  return  a  ver- 
dict in  defendant's  favor,  on  the  ground  that,  if  any  responsibility 
existed,  it  was  that  of  the  Southern  Pacific  Company,  was  prop- 
erly denied. 

The  court  in  one  of  its  instructions  stated  to  the  jury  that  the 
defendant  by  itfe  answer  admitted  that  its  train  approached  and 
passed  over  the  bridge,  but  denied  that  it  was  negligent  in  its 
management.  Appellant  claims  that  this  was  error,  because  it 
insists  that  the  answer  raised  an  issue  as  to  whether  appellant 
caused  this,  or  any  train,  to  approach  the  crossing.  It  is  very 
doubtful  whether  any  such  issue  was  raised  by  the  pleadings ;  but, 
assuming  that  it  was,  we  do  not  think  the  verdict  should  be  dis- 
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turbed  because  of  the  instruction.  We  cannot  see  how  appellant 
could  be  injuriously  affected  under  the  evidence  by  giving  it. 
As  the  defendant  was  the  admitted  owner  of  the  road  and  the 
rolling  stock  being  operated  on  it,  it  was  responsible  in  law  for 
any  accident  occasioned  by  such  operation  by  any  other  company, 
unless  it  could  establish  that  such  other  company  was  operating 
the  road  under  a  lease,  as  provided  in  the  act  of  1880.  It  did  not 
establish  it ;  and,  in  the  absence  of  proof  of  a  lease,  the  defendant 
^•as  io  law  responsible  for  the  operation  of  any  train  over  its 
track.  For  all  purposes  of  resronsibility  any  train  operated  over 
the  road  was  its  train,  even  though  operated  by  another  company. 
Singleton  v.  Southwestern  R.  R.  Co.,  supra;  Abbott  v,  Johnstown, 
etc.,  R.  R.  Co.,  supra.  Under  these  circumstances,  it  would  not 
have  been  error  on  the  part  of  the  court  to  have  stated  to  the 
jury  directly  that  the  defendant  was  in  law  liable  for  any  injury 
occasioned  by  the  operation  of  the  train,  provided  they  found  that 
it  was  being  operated  carelessly  and  negligently  in  approaching 
the  crossing,  as  alleged  in  the  complaint,  and  it  was  not  shown  that 
the  deceased  had  been  guilty  of  contributory  negligence.  In  this 
view,  even  conceding  that  it  was  not  proper,  according  to  appel- 
lant's theory  of  the  pleadings,  for  the  court  to  instruct  the  jury 
that  the  defendant  admitted  that  its  train  approached  the  cross- 
n^.  still,  as  in  the  absence  of  proof  of  a  lease  of  its  road  to  any 
other  company,  which  was  operating  its  cars  over  the  road,  de- 
fendant was  as  fully  liable  for  any  injury  occasioned  by  such 
operation  as  if  it  were  itself  actually  running  the  cars,  the  error 
was  of  no  consequence. 

It  is  claimed  that  the  court  should  have  instructed  the  jury  on 
the  motion  of  defendant  to  return  a  verdict  in  its  favor  upon  the 
ground  that  the  evidence  showed  that  the  deceased  was  guilty 
of  contributory  negligence.  The  right  of  a  defendant  to  have  a 
jury  so  instructed  ^an  only  obtain  where  the  evidence  conclusively 
establishes  such  negligence.  It  is  only  where  no  fact  is  left  in 
doubt,  and  no  deduction  or  inference  other  than  negligence  can 
be  drawn  by  the  jury  from  the  evidence,  that  the  court  can  say, 
«is  a  matter  of  law,  that  contributory  negligence  is  established. 
Even  where  the  facts  are  undisputed,  if  reasonable  minds  might 
draw,  different  conclusions  upon  the  question  of  negligence,  the 
^juestion  is  one  of  fact  for  the  jury.  Seller  v.  Market  St.  Ry. 
Co..  139  Cal.  268,  72  Pac.  1006. 

Referring  somewhat  to  the  evidence  in  the  case  at  bar.  The 
theory  of  the  appellant  is  that,  by  reason  of  certain  measurements 
made  by  their  witnesses,  and  from  observations  made  by  them  as 
to  the  points  along  HoUister  avenue  traveled  by  Olin  Johnson 
and  his  mother,  from  which  a  train  approaching  the  crossing  was 
visible,  and  taking  into'  consideration  respectively  the  gait  at 
which  the  horse  was  going  and  the  rate  of  speed  at  which  the 
raikoad  train  was  approaching  the  crossing,  it  conclusively  ap- 
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peared  that  neither  the  deceased  nor  her  son  looked  for  the  train. 
It  is  reasoned  therefrom  that,  if  they  had  looked,  they  could  have 
seen  the  train  approaching,  and  as  they  did  not  see  it,  they  must 
therefore  not  have  looked.    But  the  facts  upon  which  this  theory 
is  based  are  not  so  definitely  and  exactly  fixed  as  to  warrant  the 
deduction, as  a  matter  of  law.    The  observations  of  the  witnesses 
of  defendant  were  made  some  four  and  a  half  years  after  the  ac- 
cident, and  the  physical  condition  of  things  along  the  plane  of 
observation  from  Hollister  avenue  to  the  railroad  track  was  dif- 
ferent from  what  it  was  at  the  time  of  the  accident.   Aside  from 
the  fact  that  at  several  points  along  Hollister  avenue  it  was  ob- 
structed by  trees,  the  evidence  shows  that  at  a  point  on  the  avenue 
150  feet  west  of  the  crossing  the  view  of  the  railroad  track  was 
obstructed  by  a  large  growth  of  tall  mustard  on  a  knoll,  so  that 
approaching  trains  could  not  be  seen  further  than  a  distance  of 
300  feet  at  that  point  on  the  avenue.    As  to  the  gait  of  the  horse 
and  the  rate  of  speed  of  the  train,  these  are  indefinite — ^the  horse 
was  jogging  along  probably  five  miles  an  hour,  the  train  running 
about  15  miles  an  hour.    The  evidence  of  the  plaintiff  Olin  John- 
son is  that  both  he  and  his  mother  were  familiar  with  the  cross- 
ing, and  the  latter  nervous  about  approaching  it ;  that  they  stopped, 
looked  and  listened  for  the  train  at  a  point  on  Hollister  avenue, 
heretofore  referred  to,  and  saw  or  heard  none;  that  his  mother 
cautioned  him  to  drive  slowly;  that  he  did  so,  both  of  them  re- 
peatedly looking  and  listening  for  the  train,  but  saw  or  heard 
nothing  of  it,  until  as  he  drove  under  the  crossing,  the  noise  of 
its  approach  frightened  the  horse  and  resulted  in  the  death  of  his 
mother.   The  testimony  of  the  fireman  of  the  train  (the  engineer 
had  died  before  the  trial)  was  that  he  saw  the  horse  running  from 
under  the  bridge  as  the  train  passed  over  it.  The  testimony  of  sev- 
eral witnesses  driving  easterly  and  westerly  under  the  crossing  at 
the  time  the  accident  happened,  and  who  were  as  favorably  situated 
as  the  Johnsons  for  seeing  the  train,  and  looked  to  see  if  it  was 
approaching,  was  that  at  that  time  there  was  no  train  in  sight 
The  fireman  testified  that  the  train  was  moving  downgrade  at 
about  15  miles  an  hour.    This  was  but  an  estimate  on  his  part, 
given  years  after  the  accident.     It  is  a  rule  of  physics  that  the 
momentum  of  bodies  increases  as  they  proceed  down  an  inclined 
plane,  and  the  jury  might  have  well  taken  this  rule  into  considera- 
tion in  connection  with  the  testimony  of  plaintiflts  and  their  wit- 
nesses in  determining  whether,  in  approaching  the  crossing  on  a  • 
downgrade,  the  speed  of  the  train  was  not  greater  than  15  miles 
an  hour.     If  the  speed  was  greater,  the  observations  of  the  wit- 
nesses for  defendant  that  the  train  could  be  seen  at  points  along 
the  track  from  stations  on  Hollister  avenue,  being  based  on  a 
speed  of  15  miles  an  hour,  would  become  unimportant,  as  at  the 
greater  speed  the  train  would  not  be  in  sight,  when  at  the  lesser 
speed,  and  from  their  points  of  observation,  it  might  be  visible. 
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It  is  to  be  noted,  too,  that  the  observations  made  by  the  witnesses 
for  defendant  did  not  take  into  calculation  the  large  growth  of 
mustard — upwards  of  5  feet  in  height — upon  the  knoll  as  it 
existed  when  th^  accident  occurred.  It  was  not  there  when  they 
made  their  observations.  The  evidence  shows  that  this  growth 
obstructed  a  view  beyond  300  feet  down  the  track  at  a  point  150 
feet  on  HoUister  avenue  from  the  crossing.  The  jury  had  before 
them  the  testimony  of  plaintiff  Olin  Johnson,  and  the  other  wit- 
nesses in  behalf  of  plaintiff,  that  they  looked  as  they  ^approached 
the  crossing,  and  saw  no  train  in  sight ;  the  testimony  of  the  fire- 
man that  as  the  train  crossed  the  horse  galloped  from  tmtter  "the 
bridge;  the  obstruction  of  the  mustard  growth  to  observation  by 
the  Johnsons,  and  the  indefinite  evidence  as  to  the  speed  of  the 
train  and  the  downgrade.  The  jury  had  the  right  to  accept  the 
testimony  of  the  witnesses  for  the  plaintiff,  and  the  other  circum- 
stances referred  to,  and  to  draw  such  inferences  therefrom  as 
they  reasonably  warranted.  It  cannot  be  said  it  was  an  unreason- 
able inference  for  them  to  draw  that  the  train  approached  the 
crossing  at  a  greater  rate  of  speed  than  15  miles  an  hour,  and 
that  this  fact,  with  the  growth  of  mustard  obstructing  their  view 
of  the  track  as  they  reached  the  crossing,  prevented  the  Johnsons 
from  seeing  the  train  at  any  point  when  it  would  be  in  sight,  ac- 
cording to  the  observation  of  the  witnesses  of  defendant  based  on 
a  speed  of  15  mi|fs  an  hour,  and  when  they  could  have  checked 
their  further  approach  to  the  crossing  or  turned  back  to  avoid 
danger.  The  condition  of  the  evidence  was  such  that  the  jury 
had  a  right  to  draw  this  inference,  and  hence,  it  was  proper  for 
the  court  to  refuse  to  take  the  case  from  them. 

Appellant  complains  of  an  instruction  to  the  jury  as  to  the 
elements  of  damage  recoverable  by  the  plaintiffs.  The  court  in- 
structed the  jury  that  the  husband  was  entitled  to  recover  the 
value  of  the  present  and  future  services  of  the  "wife  and  com- 
panion,*' and  the  children  the  value  of  the  mother's  "nurture  and 
instruction,  moral  and  physical,  and  intellectual  training";  that 
they  "must  award  such  a  lump  sum  for  damages  as  will  fully 
compensate  the  plaintiffs,  both  the  husband  and  children,  for 
the  pecuniary  value  to  them  of  the  life  of  the  wife  and  mother." 
Appellant's  criticism  of  this  instruction  is  that  under  it  the  jucy 
^ye^e  to  take  into  consideration  losses  in  common  to  all  the  plain- 
tiffs, that  the  services,  for  the  loss  of  which  the  children  were  en- 
tilled  to  recover,  were  obviously  different  from  those  for  which 
the  husband  might  recover,  and  that  the  damages  intended  by 
the  statute  to  be  recoverable  are  damages  common  to  all  the  plain- 
tiffs, and  do  not  include  parental  care*  and  it  was  error  for  the 
court  to  instruct  the  jury  that  they  might  include  in  their  verdict 
the  value  to  the  children  of  their  mother's  "nuture  and  instruction, 
moral  and  physical,  and  intellectual  training."  We  state  the  posi- 
tion of  appellant  to  say  that  the  settled  law  of  the  state  is  against 
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it.  Just  such  an  instruction  as  is  here  criticised  was  before  the 
court  in  Redfield  v,  Oakland  C.  &  S.  Ry.  Co.,  110  Cal.  285,  42 
Pac.  822,  1063.  It  was  there  held  that,  in  the  statutory  action 
of  this  character,  the  children  had  a  right  to  recover  for  the  loss 
of  such  services  as  the  trial  court  in  this  case  specifically  indi-  . 
cated  they  might,  and  as  services  distinct  from  those  for  the  loss 
of  which  the  husband  might  recover.  This  makes  further  dis- 
cussion of  appellant's  point  on  the  instruction  unnecessary. 

Several  other  grounds  are  advanced  for  a  reversal,  which,  how- 
ever, we  deem  untenable. 

The  judgment  and  order  appealed  from  are  affirmed. 

We  concur :    Hknshaw,  J.,    Angellotti,  J. 


Denver  City  Tramway  Co.  v.  Cobb. 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  September  5,  1908.) 

[164  Fed.  Rep.  41.] 

Street  Railroads— Injury  at  Crossing — Contributory  Negligence.* — 

The  law  gives  no  right  of  recovery  for  an  injury  sustained  by  a  pedes- 
trian in  a  collision  with  a  car  at  a  street  crossing,  where  both  parties 
are  negligent,  each  disregarding  his  own  duty  and  seemingly  relying 
upon  a  performance  of  the  duty  of  the  other,  and  where  the  injury  re- 
sulting from  their  concurring  negligence  would  have  been  avoided 
if  the  duty  of  either  had  been  performed. 

Same — Duty  of  Pedestrian — Looking  Along  Tracks  for  Approach- 
ing Car.f — The  law  requires  a  pedestrian,  about  to  cross  over  a  street 

♦See  second  foot-note  appended  to  Holmes  v.  Missouri  Pac.  Ry.  Co. 
(Mo.),  27  R.  R.  R.  551,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  551;  Pittman  v, 
Chicago  &  E.  I.  R.  Co.  (111.),  27  R.  R.  R.  435,  50  Am.  &  Eng.  R.  Cas., 
N.  S.,  435;  last  foot-note  appended  to  Memphis  St.  Ry.  Co.  v.  Haynes 
(Tenn.),  13  R.  R.  R.  384,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  384,  where  all 
the  authorities  on  the  subject  in  this  series,  preceding  it,  are  col- 
lected. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duty  of  the 
highway  traveler  to  look  again,  just  before  he  attempted  to  cross  rail- 
road tracks,  see  second  foot-note  appended  to  Annapolis,  etc.,  Ry- 
Co.  V.  State  (Md.),  25  R.  R.  R.  733,  48  Am.  &  Eng.  R.  Cas.,  N.  S-,  733; 
Choctaw,  etc.,  R.  Co.  v.  Baskin's  (Ark.),  25  R.  R.  R.  431,  48  Am.  & 
Eng.  R.  Cas.,  N.  S.,  431  (traveler's  duty  to  continue  to  look  until  he 
has  passed  point  of  danger);  Southern  Ry.  Co.  v.  Jones  (Va.),  25  R- 
R.  R.  728,  48  Am.  &  Eng.  R.  Cas..  N.  S.,  728  (duty  to  look  again  after 
passing  point  where  view  of  tracks  was  obstructed);  Gehring  v.  At- 
lantic City  R.  Co.  (N.  J.),  27  R.  R.  R.  575,  50  Am.  &  Eng.  R.  Cas.,  N. 
S.,  575  (care  must  be  exercised  by  highway  traveler  at  proper  time 
and  place);  Wider  v.  Detroit  United  Ry.  (Mich.),  26  R.  R.  R.  537,  49 
Am.  &  Eng.  R.  Cas.,  N.  S.,  537  (failure  to  look  a  second  time,  just  be- 
fore driving  on  track,  for  street  car,  which  approached  at  unlawful 
speed);  Thomes  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  18  R.  R.  R.  191» 
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railroad,  to  look  along  the  tracks  to  ascertain  whether  a  car  is  ap- 


41  Am.  &  Eng.  R.  Gas.,  N.  S.,  191  (failure  to  take  precautions  just 
before  stepping  on  track  at  point  where  view  of  train,  which  should 
have  been  previously  seen  when  a  long  way  off,  was  obstructed); 
Hattcher  v.  McDermott  (Md.),  20  R.  R.  R.  533,  43  Am.  &  Eng.  R. 
Cas.,  N.  S.,  533  (failure  of  driver  of  team  struck  by  car  to  stop  again 
before  driving  on  track  precluded  recovery);  Louisville  &  N.  R.  Co. 
V.  Cooper  (Ky.),  1  R.  R.  R.  230,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  230 
(failure  to  look  again);  Mease  v.  United  Traction  Co.  (Pa.),  12  R.  R. 
R.  272,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  272  (driving  on  street  car  track, 
after  seeing  car,  without  looking  again,  in  time);  Cromley  v.  Pennsyl- 
vania R.  Co.  (Pa.),  12  R.  R.  R.  666,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
666  (duty  to  stop  again);  Peck  v.  Oregon  Short  Line  R.  Co.  (Utah), 
4  R.  R.  R.  358,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  358  (duty  to  stop,  just 
before  going  on  track,  where  view  of  track  had  been  obstructed): 
Cohen  v.  Philadelphia  &  R.  R.  Co.  (Pa.),  19  R.  R.  R.  558,  42  Am.  & 
Eng.  R.  Cas..  N.  S.,  558  (failure  to  look  for  trains  after  going  on 
tracks  may  or  may  not  be  negligence);  Confer  v.  Pennsylvania  R. 
Co.  (Pa.),  13  R.  R.  R.  429,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  429  (contribu- 
tory negligence  was  question  for  jury  where  failure  to  look  again  at 
point  wnere  view  was  not  obstructed);  Chicago,  etc.,  Ry.  Co.  v.  Reed 
(Ind.),  3  R.  R.  R.  627,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  627  (failure  to 
look  at  points  where  train  could  have  been  seen  in  time  was  negli- 
gence per  se);  Green  v.  Los  Angeles  Term.  Ry.  Co.  (Gal.),  7  R.  R- 
R.  117,  .30  Am.  &  Eng.  R.  Gas.,  N.  S.,  117  (failure  to  stop  and  look 
again);  Booth  v.  Union  Term.  Ry.  Co.  (Iowa),  14  R.  R.  R.  768,  37  Am. 
&  Eng.  R.  Gas.,  N.  S.,  768  (licensee  was  not  negligent  in  failing  to 
look  again  before  crossing  track  in  alley,  though  view  was  somewhat 
obstructed);  Diele  v.  Erie  R.  Go.  (N.  J.),  11  R.  R.  R.  797,  34  Am.  & 
Eng.  R.  Gas.,  N.  S.,  797  (looking  where  view  was  obstructed  and 
failure  to  look  when  near  track);  Mitchell  v.  Union  Terminal  Ry. 
Co.  (Iowa),  10  R.  R.  R.  75,  33  Am.  &  Eng.  R.  Gas.,  N.  S.,  75  (mere 
failure  of  driver  of  team  to  keep  constant  lookout) ;  St.  Louis,  etc.,  Ry. 
Co.  V.  Johnson  (Ark.),  16  R.  R.  R.  775,  39  Am.  &  Eng.  R.  Cas.,  N.  S.. 
775  (person  crossing  railroad  tracks  must  continue,  to  use  his  eyes  and 
ears  until  he  has  completed  the  crossing  and  passed  out  of  danger); 
Chicago  City  Ry.  Go.  v.  Fennimore  (111.),  6  R.  R.  R.  644,  29  Am.  & 
Eng.  R.  Gas.,  N.  S.,  644  (plaintiff  was  not  negligent,  as  matter  of  law, 
in  not  looking  a  third  time,  just  before  she  started  to  cross  street  car 
tracks);  New  York,  etc.,  R.  Co.  v,  Kistler  (Ohio),  4  R.  R.  R.  340.  27 
Am.  &  Eng.  R.  Gas.,  N.  S.,  340  (traveler  should  look  just  before  going 
upon  track);  Coffee  v,  Pere  Marquette  R.  Go.  (Mich.),  16  R.  R.  R.  772,  39 
Am.  &  Eng.  R.  Gas.,  N.  S.,  772  (where  plaintiff's  view  was  entirely 
obstructed  and  he  stopped  thirty  feet  from  track,  until  satisfied  it  was 
safe  to  proceed,  he  was  not  negligent,  as  matter  of  law,  in  not 
stopping  again,  in  addition  to  continuously  listening,  before  driving 
on  track);  Ayres  v.  Pittsburg,  etc.,  Ry.  Co.  (Pa.),  1  R.  R.  R.  206,  24 
Am.  &  Eng.  R.  Gas.,  N.  S.,  206  (duty  to  stop  again  on  or  between 
tracks);  Merritt  y.  Foote  (Mich.),  23  Am.  &  Eng.  R.  Gas.,  N.  S.,  43 
(failure  to  look  immediately  before  crossing  street  railway  tracks); 
Sandberg  v.  St.  Paulft  R.  R.  Go.  (Minn.),  18  Am.  &  Eng.  R.  Gas., 
X.  S.,  763  (duty  to  look  more  than  once);  Hecker  v.  Oregon  R.  Go. 
(Ore.),  23  Am.  &  Eng.  R.  Gas.,  N.  S.,  33  (failure  to  look  at  certain 
point);  Cookson  v.  Pittsburg  &  W.  R.  Co.  (Pa.),  6  Am.  &  Eng.  R. 
Cas.,  N.  S.,  339  (failure  to  stop  at  certain  point  was  not  negligence 
per  se);  Winter  v.  New  York,  etc.,  R.  Co.  (N.  J.),  23  Am.  &  Enj?.  R. 
Cas..  N.  S.,  359  (point  from  which  person  should  look  for  cars) ;  Kelly 
r.  Wakefield  &  S.  St.  Ry.  Co.  (Mass.),  23  Am.  &  Eng.  R.  Gas.,  N.  S., 
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proaching  near  by,  and  to  do  so  at  a  place  and  time  when  it  will  be 
reasonably  calculated  to  be  effectual  for  his  protection. 

67   (duty  to  look  and  listen  immediately  before  going  on   track,  at 
crossing  where  view  is  obstructed). 

For  the  authorities  in  this  series  on  the  subject  of  the   care  re- 
quired of  a  highway  traveler  to  discover  approaching  trains  or  street 
cars  before  attempting  to  cross  railroad  tracks,  as  affected   by  fact 
that  the  view  of  the  tracks  is  obstructed  at  such  crossing,  see  Soiuh- 
crn  Ry.  Co.  v.  Jones  (Va.),  25  R.  R.  R.  728,  48  Am.  &  Eng.  R.  Gas.. 
N.  S.,  728;    Mankewicz  v,  Lehigh  Valley  R.  R.  Co.  (Pa.),  25  R.  R.  R. 
509,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  509  (duty  of  traveler  to  alight  from 
vehicle  and  walk  to  place  where  he  can  get  good  view  up  and  down 
railroad  track);  Keller  v.  Erie  R.  Co.  (N.  Y.),  22  R.  R.  R.  599,  45  Am. 
&  Eng.  R.  Cas.,  N.  S.,  599   (duty  to  stop  until  smoke  had  ceased  to 
obstruct  view);  Golinvaux  v.  Burlington,  etc.,  Co.  (Iowa),  14  R.  R.  R. 
185,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  185  (care  required  at  crossing  where 
view  is  obstructed);  Day  v.  Boston  &  M.  R.  R.   (Me.).  6  R.   R.  R- 
626,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  626  (care  required  of  traveler  as 
affected  by  difficulties  peculiar  to  crossing);  Baltimore  &  O.  R.  Co. 
V,  McClellan  (Ohio),  11  R.  R.  R.  800,  34  Am.  &  Eng.  R.  Cas.,  N.  S.. 
800  (care  required  of  traveler  when  atmosphere  is  clouded  by  smoke); 
Bilton  V.  Southern  Pac.  Co.  (Cal.),  19  R.  R.  R.  797,  42  Am.  &  Eng. 
R.  Cas..  N.  S.,  797;  Kinter  v.  Pennsylvania  R.  Co.  (Pa.),  8  R.  R-  R. 
61,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  61  (failure  to  descend  from  wagon 
where  view  was  obstructed);  Thomas  v.  Central  of  Georgia  Ry.  Co. 
(Ga.),  18  R.  R.  R.  191,  41  Am.  &  Eng.  R.  Cas.,  N.  S..  191;  Giardina 
r.  St.  Louis  &  M.  R.  Ry.  Co.  (Mo.),  14  R.  R.  R.  579,  37  Am.  &  Enjr. 
R.  Cas.,  N.  S.,  579  (stepping  from  behind  street  car  upon  other  track 
without  looking  for  cars);  Ayres  v.  Pittsburg,  etc.,  Ry.  Co.  (Pa.),  1 
R.  R.  R.  206,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  206  (contributory  negli- 
gence where  view  was  obstructed);   Peck  v.   Oregon   Short  Line  R. 
Co.  (Utah).  4  R.  R.  R.  358,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  358  (duty 
to  stop  just  before  going  on  track  where  view  had  been  obstructed): 
Confer  v.  Pennsylvania  R.  Co.  (Pa.),  13  R.  R.  R.  627,  36  Am.  &  Eng. 
R.   Cas.,  N.   S.,  429   (failure  to  look  again  at  point  where  view  was 
not  obstructed);  Booth  zk  Union  Terminal  Ry.  Co.  (Iowa),  14  R.  R- 
R.  768,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  768  (licensee  was  not  negligent 
in  failing  to  look  again  before  crossing  track  in  alley,  though  view  was 
somewhat  obstructed);  Diele  v.  Erie  R.  Co.  (N.  J.),  11  R.  R.  R.  797, 

34  Am.  &  Eng.  R.  Cas.,  N.  S.,  797  (duty  to  look  again  at  point  where 
view  is  not  obstructed);  Knox  v.  Philadelphia  &  R.  Ry.  Co.  (Pa.),  4 
R.  R.  R.  371,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  371;  West  v.  Northern  Fac. 
Ry.  Co.  (N.  Dak.),  12  R.  R.  R.  655,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
655;  Chicago  N.  W.  Ry.  Co.  v.  Andrews  (C.  C.  A.).  12  R.  R.  R.  584. 

35  Am.  &  Eng.  R.  Cas.,  N.  S.,  584;  Louisville  &  N.  R.  Co.  v.  Batter- 
white  (Tenn.).  12  R.  R.  R.  296,  35  Am.  &  Eng.  R.  Cas.,  N.  S..  296: 
Colorado  &  S.  Ry.  Co,  v.  Thomas  (Colo.),  17  R.  R.  R.  167,  40  Am.  & 
Eng.  R.  Cas.,  N.  S.,  167  (obstruction  of  sight  and  hearing  ;  State  v. 
Western  Maryland  R.  Co.  (Md.),  19  R.  R.  R.  830,  42  Am.  &  Eng.  R- 
Cas.,  N.  S.,  830  (one  driving  on  tracks,  at  point  where  his  view  was 
obstructed,  was  negligent  as  matter  of  law) ;  Louisville  &  N.  R.  Co. 
V.  Crominarity  (Miss.),  18  R.  R.  R.  513,  41  Am.  &  Eng.  R.  Cas.,  N.  S.. 
513  (plaintiff  was  not  negligent,  as  matter  of  law,  in  failing  to  alight 
from  his  buggy  and  go  to  a  point  where  he  could  see  beyond  point 
where  his  vision  was  obstructed  by  cars,  where  there  was  evidence 
of  failure  to  give  signals);  Shatto  v.  Erie  R.  Co.  (C.  C.  A.).  7  R.  R- 
R.  127,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  127  (failure  to  stop  before  driv- 
ing on  track  where  view  was  obstructed  was  negligence  as  matter  of 
law);  Baltimore  &  O.  R.  Co.  v.  Stumph  (Md.),  9  R.  R.  R.  203.  32 
Am.  &  Eng.  R.  Cas.,  N.  S.,  203  (plaintiff  was  not  guilty  of  contribu- 


Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S        i91 

Denver  City  Tramway  Co.  v.  Cobb 

Same — ^Contiibatory  Negligence — "Last  Chance  Doctrine/'j; — The 

exception  to  ttfc  general  rule  making  contributory  negligence  a  de- 
tense,  known  as  the  *iast  chance  doctrine,"  does  not  apply  where 
there  is  no  negligence  of  the  defendant  supervening  subsequently  to 

tory  negligence  where  there  was  obstructed  view  and  absence  of  sig- 
nals); Campbell  v.  St  Louis  &  Sub.  Ry.  Co.  (Mo.),  9  R.  R.  R.  248,  32 
Am.  &  Eng.  R.  Gas.,  N.  S.,  248  (question  for  jury  whether  boy  should 
have  stopped  vehicle  in  order  to  look  and  listen  before  crossing  street 
car  tracks  on  a  dark  night,  where  evidence  was  conflicting  as  to 
whether  there  was  a  headlight  on  the  car);  Delaware,  etc.,  R.  Co. 
r.  Devore  (C.  C.  A.),  8  R.  R.  R.  56,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  56 
(qnestion  for  jury  whether  there  was  contributory  negligence  in  at- 
tempting to  drive  across  tracks,  where  view  was  obstructed  near 
tracks,  after  dark,  and  there  was  failure  to  give  signals);  Barnhill 
r.  Texas  &  P.  Ry.  Co.  (La.),  7  R.  R.  R.  7,  30  Am.  &  Eng.  R.  Cas.,  N. 
S.,  7  (the   greater   the   difficulty   of   seeing  and   hearing   trains,   the 

greater  caution  the  law  imposes  upon  travelers) ;  Greenawaldt  v.  Lake 
here  &  M.  S.  Ry.  Co.  (Ind.),  17  R.  R.  R.  816,  40  Am.  &  Eng.  R.  Cas., 
X.  S.,  816  (traveler  must  use  place  reasonably  calculated  to  afford  full 
opportunity  for  seeing  and  hearing) ;    Coffee  v.  Pere  Marquette  R.  Co. 
(Mich.),  16  R.  R.  R.  772,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  772;  notes, 
10  Am.  &  Eng.  R.  Cas.,  N.  S.,  570;  Louisville,  etc..  Ry.  Co.  v.  Patchen 
(III),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  852  (view  obstructed  by  cars); 
Hook  V.  Missouri  Pac.  Ry.  Co.  (Mo.),  21  Am.  &  Eng.  R.  Cas.,  N.  S., 
787  (duty  to  stop  and  listen  where  view  of  track  is  obstructed  to 
within  ten  feet  of  them);  Walker  v,  Mercer  (Kan.),  18  Am.  &  Eng. 
R.  Cas..  N.  S.,  159;  Berkeley  v,  C.  &  O.  Ry.  Co.   (W.  Va.),  8  Am. 
4  Eng.   R.   Cas.,   N.   S.,   758    (pedestrian   crossing  railroad  in   street 
where  view  of  tracks  is  obstructed);   Willet  v.  Michigan  Cent.  R.  Co. 
(Mich.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  18  (view  of  crossing  obstructed 
by  cars);  Cook  v.  Los  Angeles  &  P.  Elec.  Ry.  Co.  (Cal.),  23  Am.  & 
Eng.  R.  Cas.,  N.  S.,  69  (negligence  in  driving  upon  track  where  view 
Was  obstructed  was  question  for  jury);  Darwood  v.  Union  Traction 
Co.  (Pa.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  474  (failure  to  stop  and  look 
*t  street  railway  crossing  where  view  is  obstructed  is   negligence) ; 
Philadelphia  &  B.  C.  R.  Co.  v.  Holden  (Md.),  22  Am.  &  Eng.  R.  Cas., 
X  S..  192;  Chicago,  etc.,  Ry.  v.  Williams  (Kan.),  12  Am.  &  Eng.  R. 
Cas.,  N.  S..  336   (duty  of  traveler);  Leitch  v.   Chicago,  etc.,   R.   Co. 
nvis.),  6  .Am.  &  Eng.  R.  Cas..  N.  S.,  777;  Kelly  v.  Wakefield  &  S.  St. 
Hy.  Co.  (Mass.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  67   (whether  negli- 
Rence  per  se  to  drive^  upon  track  where  view  is  obstructed,  without 
looking  or    listening  immediately   before   going   upon    track);    Perry 
T-.  Macon  Consol.  St.  R.  Co.  (Ga.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  819 
C  where  obstructions  to  view  near  street  railway  track  and  failure  to 
signal). 

tFor  the  authorities  in  this  series  on  the  subject  of  the  application 

^f  the  *'last  clear  chance"  doctrine,  see  note,  2  R.  R.  R.  642,  25  Am.  & 

^ng.  R.  Cas.,  N.  S.,  642;  note,  10  Am.  &  Eng.  R,  Cas.,  X.  S..  505;  note, 

12  Am.  &  Eng.  R.  Cas.,  N.  S.,  332,  et  seq.;  Smith  v.  Connecticut  Ry.  & 

X.  Co.  (Conn.).  27  R.  R.  R.  201,  50  Am.  &  Eng.   R.  Cas.,   X.  S..  201 

^application  of  last  clear  chance  rule  where  collision  between  street 

xar  and  buggy);  Doherty  v.  Des  Moines  City  Ry.  Co.  (Iowa),  27  R. 

1^-  R-  477,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  477  (doctrine  did  not  apply 

>rhere  collision  between  street  car  and  other  vehicle) ;   Louisville   & 

X  R.  Co.  V.  Taylor's  AdmV  (Ky.).  27  R.  R.  R.  228,  50  Am.  &  Eng.  R. 

Cas.,  X.  S.,  228  (accident  at  railroad  crossing) ;  Duteau  v.  Seattle  Elec. 

Co.  (Wash.),  26  R.  R.  R.  140,  49  Am.  &  Eng.  R.  Cas..  X.  S..  140;  last 

chance  doctrine   was  properly  not  embodied  in  instructions   on  con- 
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that  of  the  plaintiff,  as  where  his  negligence  is  continuous  and  opera- 
tive down  to  the  moment  of  the  injury,  or  where  his  negligrence  or 
position  of  danger  is  not  discovered  by  the  defendant  in  time  to 
avoid  the  injury. 

(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado. 

tributory  negligence);  Allen  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.), 
26  R.  R.  R.  576,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  576  (evidence,  in  ac- 
tion for  injury  to  servant,  did   not  justify  submission   of  question); 
Louisville  Ry.  Co.  v.  Edelen's  Adm'r  (Ky.),  25  R.  R.  R.  691,  48  Am. 
&  Eng.  R.  Cas.,  N.  S.,  691  (contributory  negligence  of  boy  and  neg- 
ligence of  motorman  in  failing  to  avoid  running  car  against   him); 
Drown  v.  Northern  Ohio  Traction  Co.  (Ohio).  25  R.  R.  R.  1,  48  Am. 
&  Eng.  R.  Cas.,  N.  S.,  1;  Hoffard  v.  Illinois  Cent.  R.  Co.  (Iowa).  23 
R.  R.  R.  236,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  236;  Black  v.  New  York, 
etc.,  R.  Co.  (Mass.).  23  R.  R.  R.  44.  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  44; 
Hanson  v.  Manchester  St.  Ry.  (N.  H.),  22  R.  R.  R.  675,  45  Am.  &  Eng. 
R.  Cas.,  N.  S.,  675  (injured  person's  negligence  in  selecting  incompe- 
tent driver  and  negligence  of  motorman);   Birmingham  Ry.,  L.  &  P- 
Co.  V.  Clark  (Ala.),  21  R.  R.  R.  618,  44  Am.  &  Eng.  R.  Cas.,  N.  S., 
618   (motorman's  failure  to  use  last  clear  chance  to   save  driver  of 
vehicle   was  proximate   cause  of  accident);    Illinois   Cent.   R.   Co.  v. 
Ackerman  (C.  C.  A.),  21  R.  R.  R.  76,  44  Am.  &  Eng.  R.  Cas.,  N.  S., 
76    (last   clear   chance   rule   was   not   applicable   in   crossing  accident 
case);  Harrington  v.  Los  Angeles  Ry.  Co.  (Cal.),  9  R.  R.  R.  191.  32 
Am.  &  Eng.  R.  Cas.,  N.  S.,  191   (accident  on  street  railway  track); 
Barry  v.  Burlington   Ry.  &  Light  Co.   (lowa)j  6  R.  R.  R.  675,  29  R. 
R.  R.  675;  Law  v.  Missouri,  etc..  Ry.  Co.  (Tex.),  2  R.  R.  R.  582,  25 
Am.  &  Eng.  R.  Cas.,  N.  S.,  582;  Shannon  v.  Boston  &  M.  R.  (N.  H.), 
4  R.  R.  R.  192,  27  Am.  &  Eng.  R.  Cas.,  N.  S..  192;    Memphis  St.  Rv. 
Co.  V.  Haynes  (Tex.),  13  R.  R.  R.  384,  36  Am.  &  Eng.  R.  Cas.,  N.  S., 
384;   Kelley  v.  Chicago,  B.  &  Q.  R.  Co.  (Iowa),  5  R.  R.  R.  634,  28  Am. 
&   Ener.   R.   Cas.,  N.   S.,   634   (failure  to  stop   train  after  discovering 
plaintiff's  peril);  Atlanta  Ry.  &  P.  Co.  v.  Monk  (Ga.),  9  R.  R.  R.  426, 
J2  Am.  &  Eng.  R.  Cas.,  N.  S.,  426;  Carter  v.  Southern  Ry.  Co.  (N. 
Car.)   11  R.  R.  R.  324.  34  Am.  &  Eng.  R.  Cas..  N.  S.,  324;  McNab  v. 
United  Rys.  &  Elec.  Co.  (Md.),  2  R.  R.  R.  39,  25  Am.  &  Eng.  R.  Cas., 
N.   S.,  39    (negligence  as  affected  by  subsequent  contributory  negli- 
gence when  crossing  street  railway);    Citizens'  St.  R.  Co.  v.  Hamer 
(Ind.'),  2  R.  R.  R.  9,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  9  (negligence  of 
motorman  in   failing  to  stop  car  as   affected  by  contributory  negli- 
gence of  seven  year  old  child  injured  by  it  at  street  crossing) ;  Omaha 
St.  Ry.  Co.  V.  Larson  (Neb.),  12  R.  R.  R.  643,  35  Am.  &  Eng.  R.  Cas., 
N.  S..  643;  Brammer*s  Adm'r  v.  Norfolk  &  W.  Ry.  Co.  (Va.).  18  R. 
R.  R.  497,  41  Am.  &  Eng.  R.  Cas.,  N.  S..  497;  Moore  v.  Lindell  Ry. 
Co.   (Mo.).  8  R.  R.  R.  4G,  31   Am.  &  Eng.  R.  Cas.,  N.  S.,  46;  Chi-  . 
cago.  etc..  R.  Co.  v.  Lilley  (Neb.),  7  R.  R.  R.  798,  30  Am.  &  Eng.  R. 
Cas.,  N.'S.,  798;  Green  v.  Los  Angeles  Term.  Ry.  Co.   (Cal.),  18  R. 
R.  R.  192.  41  Am.  &  Eng.  R.  Cas..  N.  S.,  192;  Simmons  v.  Seaboard  A. 
L.  Ry.  rCa.).  ll  R.  R.  R.  454,  34  Am.  &  Eng.  R.  Cas.,  N.  S..  454;  B.-irn- 
hill  V.  Texas  &:  P.  Ry.  Co.  (La.),  7  R.  R.  R.  7,  30  Am.  &  Eng.  R.  Cas., 
N.  S..  7;  Louisville  &  N.  R.  Co.  v.  Lowe  (Ky.),  11  R.  R.  R.  434,  34  Am. 
&  Eng.  R.  Cas..  N.  S..  434  (servant  injured);  McLean  v.  Omaha,  etc., 
Co.  (Neb.),  16  R.  R.  R.  119,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  119;  Green 
V.  Los  Angeles  Term.  Ry.  Co.  (Cal.),  18  R.  R.  R.  192,  41  Am.  &  Eng. 
R.  Cas.,  N.  S..  192;  Lee  v.  Market  St.  Ry.  Co.  (Cal.),  1  R.  R.  R.  578, 
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Howard  5".  Robertson  and  Gerald  Hughes  (Charles  J.  Hughes, 
]r„  on  the  brief),  for  plaintiff  in  error. 

Stephen  W ,  Ryan  and  Edmund  F.  Richardson  (Horace  N. 
Hawkins,  on  the  brief),  for  defendant  in  error. 

Before  Sanborn  and  Van  Devantkr^  Circuit  Judges,  and 
Phiups,  District  Judge. 

Vax  Devanter,  Circuit  Judge.  This  was  an  action  to  recover 
for  personal  injuries  sustained  by  the  plaintiff  in  a  collision  with  a 
street  car  in  the  city  of  Denver.  In  its  answer  and  at  the  trial 
the  defendant  took  the  position  that,  even  conceding  its  negligence, 
the  plaintiff  was  without  right  of  recovery,  because  of  contribu- 
tory negligence  on  his  part;  and  our  attention  has  been  chiefly 
directed  to  the  question  of  whether  or  not  this  defense  was  es- 
tablished so  conclusively  that  a  verdict  for  the  defendant  should 
have  been  directed.  In  that  view  of  the  evidence  which  is  most 
favorable  to  the  plaintiff,  and  is  yet  a  reasonably  permissible  one, 
the  facts  are  these : 

The  collision  occurred  at  the  junction  of  Tremont  and  Broad- 
way streets,  where  the  defendant  has  a  double-track  electric  street 
railway  passing  from  one  street  into  and  along  the  other.  Broad- 
way extends  north  and  south,  and  Tremont  departs  from  it  in  a 
southwesterly  direction  at  an  angle  of  about  45  degrees.  The  turn 
Oi*  curve  in  the  car  tfacks  is  around  the  obtuse  angle,  and  the 
crossing  on  the  line  of  the  west  sidewalk  of  Broadway  is  diagonal 
to  Tremont;  the  curb  or  end  of  the  sidewalk  on  the  south 
being  upwards  of  50  feet  from  the  northerly  or  inbound  track. 
In  walking  north  over  this  crossing  the  plaintiff  collided  with  an 
inbound  car  and  was  injured.  It  was  daytime,  arid  there  was  a 
plain  view  of  the  tracks  in  both  directions,  save  as  it  was  tempo- 
rarily obstructed  by  some  moving  vehicles.  The  plaintiff  knew  of 
the  car  tracks  and  their  customary  use,  and  was  familiar  with  the 
movement  of  electric  cars  in  large  cities.  He  was  57  years  old, 
was  in  full  possession  of  his  faculties,  and  frankly  confesses  that 
he  was  in  no  wise  excited  or  flurried.  Before  leaving  the  side- 
walk he  looked  along  both  streets,  but  saw  no  car.  The  inbound 
car  was  approaching  in  Broadway  at  the  time,  and  would  have 
been  in  plain  view  but  for  a  covered  express  wagon,  which  was 
also  approaching  in  front  of  it.    As  he  advanced  toward  the  tracks 

24  Am.  &  Eng.  R.  Cas.,  N.  S.,  578;  Dotta  v.  Northern  Pac.  Ry.  Co. 
t«ash.),  15  R.  R.  R.  146,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  146  (tres- 
passer on  track  struck  by  train);  Clegg  v.  Southern  Ry.  Co.  (N.  Car.\ 
!]■  ^  R.  R.  737,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  737  (to  render  last  clear 
chance  doctrine  applicable  where  trespasser  was  killed  on  track,  it  was 
necessary  to  show  he  was  in  an  apparently  helpless  condition,  and  that 
^c  engineer  by  a  reasonable  lookout,  could  have  discovered  him  in 
time);  Western  &  A.  R.  Co.  v,  Ferguson  (Ga.),  22  Am.  &  Eng.  R. 
^as.,  X.  S.,  350  (duty  to  avoid  consequences  of  another's  negligence); 
jmpbis  &  C.  R.  Co.  V,  Martin  (Ala.),  23  Am.  &  Eng.  R.  Cas., 
*>•  S.,  683. 

31RRR— 13 
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a  coal  wagon  passed  iato  Broadway  in  front  of  him,  and  this  tem- 
porarily obstructed  his  view  and  checked  his  advance.     He  then 
passed  by  the  rear  of  this  wagon  and  came  to  be  a  little  south  of 
the  southerly  or  outbound  track  and  about  12  feet  from  the  in- 
bound track.    The  inbound  car  was  then  in  plain  view,  was  abou^ 
45  feet  away,  and  was  approaching  at  a  speed  of  from  5  to  7 
miles  an  hour,  its  usual  speed  at  that  place.    A  single  witness  for 
the  plaintiff  estimated  that  it  was  moving  15  miles  an  hour;  but 
other  parts  of  his  testimony  indicate  that  his  estimate  was  incor- 
rect, and  the  other  witnesses  testifying  to  that  point  united  in 
placing  the 'maximum  speed  at  7  miles.    Without  any  further  at- 
tempt to  look  along  the  tracks,  and  without  observing  the  car, 
which  continued  to  be  in  plain  view,  the  plaintiff  advanced  to 
the  inbound  track  and  the  collision  ensued.    Immediately  before, 
a  light  wagon  passed  along  the  north  side  of  that  track,  quite 
close  to  it,  and  this  caused  him  momentarily  to  check  his  advance ; 
but  he  says  that  he  does  not  remember  whether  he  had  then 
reached  that  track,  and  the  statement  of  his  principal  witness  is 
that  the  plaintiff  and  the  car  reached  the  point  of  collision  "prac- 
tically together."     Another  of  his  witnesses,  who  was  looking 
toward  this  crossing  from  a  point  two  blocks  down  Tremont  street, 
says  that  the  car  was  coming  around  the  curve  into  that  street 
when  the  plaintiff  was  at  the  south  rail  pi  the  outbound  track. 
Finally,  the  evidence  as  a  whole  makes  it  entirely  certain  that  he 
went  in  front  of  the  advancing  car  when  to  do  so  was  dangerous, 
when  the  car  could  not  be  stopped  in  time  to  avoid  a  collision,  and 
when,  had  he,  after  his  view  became  unobstructed,  looked  in  the 
direction  from  which  the  car  was  coming,  he  would  have  ob- 
served its  approach  in  ample  time  to  have  made  the  collision  im- 
possible. 

The  negligence  of  the  defendant  consisted  in  a  failure  to  give  a 
timely  signal  or  warning  of  the  approach  of  the  car,  and  in  a  fail- 
ure to  make  timely  observation  of  the  surroundings  at  the  cross- 
mg,  so  that  the  speed  might  be  checked,  or  the  car  stopped,  in  time 
to  avoid  a  collision,  if  there  was  occasion  to  apprehend  one.  But 
the  injury  was  not  willfully  or  wantonly  inflicted.  On  the  con- 
trary, when  it  was  discovered  that  a  collision  w^as  probable,  all 
w'as  done  that  could  be  done  to  avoid  it,  and  the  car  was  stopped 
within  the  shortest  possible  distance.  We  think  the  case  is  plainly 
one  where  both  parties  were  negligent,  each  having  disregarded 
his  own  duty,  and  seemingly  relied  upon  a  performance  of  the 
duty  of  the  other,  and  where  their  concurring  negligence  resulted 
in  an  injury  which  would  have  been  avoided  if  the  duty  of  either 
had  been  performed.  In  such  a  case  the  law  gives  no  right  of 
recovery.  Schofield  v.  Chicago,  Milwaukee  &  St.  Paul  Rv.  Co., 
114  U.  S.  615,  5  Sup.  Ct.  1125,  29  L.  Ed.  224,  Chicago  N.  X- 
W.  Ry.  Co.  V.  Andrews,  64  C.  C.  A.  399,  408.  130  Fed.  65,  74: 
Id.,  195  U.  S.  628,  25  Sup.  Ct.  787,  49  L.  Ed.  351 ;  Chicago,  R.  I 
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&  P.  Rv.  Co.  V.  Crisman,  19  Colo.  30,  34  Pac.  286;  Hafner  v,  St. 
Louis  transit  Co.,  197  Mo.  196,  94  S.  W.  291 ;  O'Brien  v.  St. 
Paul  City  Ry.  Co.,  98  Minn.  205,  108  N.  W.  805. 

But  it  is  urged  that  the  plaintiff's  duty  was  performed  because, 
before  leaving  the  sidewalk,  he  looked  along  both  streets  and  saw 
no  car.  It  must  be  held  otherwise.  The  purpose  in  requiring 
him  to  look  at  all  made  it  necessary  that  he  should  do  so  at  a  place 
and  time  when  it  would  be  reasonably  calculated  to  be  effectual 
for  his  protection.  His  looking  at  the  time  and  place  selected  did 
not  satisfy  this  requirement.  His  view  along  Broadway  was  then 
^>  obstructed  that  the  car,  which  the  collision  showed  was  in  close 
proximity  to  the  crossing,  could  not  be  seen  by  him.  It  was  after 
he  passed  the  coal  wagon  that  his  view  became  unobstructed.  He 
should  have  looked  again  at  that  time,  and  his  failure  to  do 
$->  was  negligence.  Chicago  Great  Western  Ry.  Co.  v.  Smith,  73 
C  C  A.  164,  141  Fed.  930;  Saltman  v.  Boston  Elevated  Ry.  Co., 
187  Mass.  243,  72  N.  E.  950;  Barlett  v.  Worcester  Consolidated 
St.  Ry.  Co.,  189  Mass.  360,  75  N.  E.  706;  Hafner  v,  St.  Louis 
Transit  Co.,  supra:  Colorado  &  S.  Ry.  Co.  v.  Thomas,  33  Colo. 
517.  81  Pac.  801,  70  L.  R.  A.  681. 

It  is  also  urged  that  the  case  is  within  that  exception  to  the 
general  rule  making  contributory  negligence  a  defense,  which  is 
known  as  the  "last  clear  chance  doctrine."  But  there  are  two 
reasons  why  that  is  not  so :  First.  The  exception  does  not  apply 
where  there  is  no  negligence  of  the  defendant  supervening  subse- 
quently to  that  of  the  plaintiff,  as  where  his  negligence  is  con- 
tinuous and  operative  down  to  the  moment  of  the  injury.  St. 
Louis  &  San  Francisco  Ry.  Co.  v,  Schumacher,  152  U.  S.  77 , 
81,  14  Sup.  Ct.  479,  38  L.  Ed.  361 ;  Illinois  Central  R.  Co.  v, 
Ackerman,  76  C.  C.  A.  13,  144  Fed.  959;  Missouri  Pacific  Ry.  Co. 
r.  Moseley.  6  C.  C.  A.  641,  57  Fed.  921 ;  Gilbert  v,  Erie  R.  Co.,  38 

C.  C.  A.  408,  97  Fed.  747.  Second.  The  exception  does  not 
apply  where  the  plaintiff's  negligence  or  position  of  danger  is  not 
discovered  by  the  defendant  in  time  to  avoid  the  injury.  Chunn 
'•.  City  &  Suburban  Ry.  Co.,  207  U.  S.  302,  309,  28  Sup.  Ct.  63, 
:'2L.  Ed.  219 ;  Illinois  Central  R.  Co.  v.  Ackerman,  supra:  Fonda 
-  St.  Paul  City  Ry.  Co.,  71  Minn.  438,  451,  74  N.  W.  166,  70 
Am.  St.  Rep.  341 ;  Alger,  Smith  &  Co.  v.  Duluth,  etc.,  Co.,  93 
Minn.  314,  101  X.  W.  298;  Rennichsen  v.  Market  St.  Ry.  Co., 
U9  Cal.  18,  84  Pac.  420;  Cullcn  t'.  Baltimore  &  P.  R.  Co.,  8  App. 

D.  C.  69;  Rider  v.  Syracuse  Rapid  Transit  Co.,  171  N.  Y.  139, 
^^  X.  E.  836.  58  L.  R.  A.  125 ;  Chicago.  R.  I.  &  P.  Ry.  Co.  v. 
Crisman,  19  Colo.  30,  34  Pac.  286;  Denver  &  R.  G.  R.  Co.  v, 
Spencer,  25  Colo.  9,  52  Pac.  211;  Cooley  on  Torts  (3d  Ed.) 
1442-1445:3  Elliott  on  Railrcads  (2d  Ed.)  §  1175. 

As  it  follows  that  a  verdict  for  the  defendant  should  have  been 
directed,  the  judgment  is  reversed,  with  a  direction  to  grant  a 
new  trial. 
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(Supreme  Court  of  Illinois,  June  18,  1908.    Rehearing  Denied  Oct.  7, 

1908.) 

[85  N.  E.  Rep.  605.] 

Constitutional  Law — Equal  Protection  of  Law — Civil  Remedies — 
Appeal — Review  of  Facts. — ^The  practice  act   (Laws  1907,  p.  468,  § 
120)  provides  that,  if  any  final  determination  of  any  cause  except  in 
chancery  shall  be  made  by  the  Appellate  Court  as  the  result  of  the 
finding  of  the  facts  different  from  the  finding  of  the  trial  court,  the 
judgment  of  the  Appellate  Court  shall  be  final  as  to  all  matters  of  fact 
in  controversy,  provided  that  where  the  justices  of  the  Appellate  Court 
are  divided  in  opinion  on  the  law  or  facts,  and  the  cause  is  taken  by 
appeal  or  writ  of  error  to  the  Supreme  Court,  then  the  provision  as  to 
finality  of  the  judgment  shall  not  apply,  and  both  the  facts  and  law 
shall  stand  for  review  in  the  Supreme  Court.    Held,  that  such  proviso 
is  discriminative  between  the  parties,  since  in  the  case  named  the  ap- 
pellee may  have  the  facts  reviewed  on  appeal,  while  his  opponent  can- 
not if  the  finding  of  the  Appellate  Court  has  been  the  same  as  that 
of  the  trial  court,  and  is  therefore  violative  of  Const,  art.  4,  §  22. 

Appeal  and  E^ror — Review — Decisions  of  Intermediate  Courts — 
Finding  of  Facts. — The  proviso  under  the  practice  act  (Laws  1907. 
p.  468,  §  120)  that  in  certain  cases  where  justices  of  the  Appellate 
Court  are  divided  in  opinion  the  provision  of  that  section  that  the 
judgment  of  the  Appellate  Court  shall  be  final  as  to  the  facts  shall 
not  apply  being  unconstitutional,  as  discriminating  between  the 
parties,  findings  of  fact  by  the  Appellate  Court  are  conclusive  on  ap- 
peal to  the  Supreme  Court,  under  the  express  provisions  of  section 
132. 

Railroads — Injuries  at  Crossings — Evidence In  an  action  against 

a  railroad  company  for  injuries  to  plaintiff,  while  driving  a  police 
patrol  wagon,  by  a  collision  between  the  patrol  wagon  and  a  railroad 
train,  there  was  a  controversy  as  to  whether  the  crossing  w^here  the 
injury  occurred  was  a  public  crossing,  and  whether  plaintiff  was  law- 
fully using  the  same  or  was  there  as  a  mere  licensee,  and  it  appeared 
that  plaintiff  was  directed  by  his  superior  officer  to  drive  over  the 
street  which  would  lead  him  over  the  crossing  where  he  was  injured. 
Held,  that  he  was  not  entitled  to  show  that  there  was  no  other  street 
passable  that  he  could  have  taken  without  going  several  blocks  out 
of  his  way. 

Same. — Where  a  driver  of  a  police  patrol  wagon,  while  acting 
under  directions  of  his  superior,  was  injured  in  a  collision  between 
the  patrol  wagon  and  a  railroad  train  while  crossing  the  railroad 
at  a  point  which  was  not  a  public  crossing,  he  is  not  entitled  to  show, 
in  an  action  against  the  railroad  company,  that  he  had  never  been 
told  that  he  had  not  an  absolute  right  to  go  over  the  crossing. 

Cartwright,  C.  J.,  and  Hand  and  Vickers,  JJ.,  dissenting. 
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Appeal  from  Appellate  Court,  First  District,  on  Appeal  from 
Superior  Court,  Cook  County;  H.  C.  Barnes,  Judge. 

Action  by  Louis  Rienhardt  against  the  Chicago  Junction  Rail- 
u-ay  Company.  Form  a  judgment  of  the  Branch  Appellate  Court 
for  the  First  District  reversing  a  judgment  for  plaintiff,  plaintiif 
appeals.    Affirmed. 

lames  C,  McShane,  for  appellant. 

Winston,  Payne,  Strawn  &  Shan*  (Silas  H.  Strawn  and  John 
D.  Black,  of  counsel),  for  appellee. 

rh:NN,  J.  In  an  action  on  the  case  in  the  superior  court  of 
Cook  county  for  personal  injuries  appellant  recovered  against 
appellee  a  judgment,  which  the  Branch  Appellate  Court  reversed 
without  remanding,  with  a  finding  of  facts  that  the  appellant  was 
guilty  of  negligence  which  contributed  to  his  injury.  The  judg- 
ment of  the  Branch  Appellate  Court  recites  that  one  of  the 
judges  dissented  from  said  finding  of  facts,  order,  and  judgment, 
and  it  is  therefore  claimed  that  both  the  law  and  the  facts  stand 
for  review  in  this  court  under  section  120  of  the  practice  act 
(Uws  1907,  p.  468). 

Section  120  reads  as  follows:  "If  any  final  determination  of 
any  cause  or  proceeding  whatever  except  in  chancery  shall  be  made 
by  the  Appellate  Court,  as  the  result  wholly  or  in  part  of  the 
finding  of  the  facts,  concerning  the  matter  in  controversy,  dif- 
ferent from  the  finding  of  the  court  from  which  such  cause  or 
proceeding  was  brought  by  appeal  or  writ  or  error,  it  shall  be 
the  duty  of  such  Appellate  Court  to  recite  in  its  final  order,  judg- 
ment or  decree,  the  facts  as  found ;  and  the  judgment  of  the  Ap- 
pellate Court  shall  be  final  and  conclusive  as  to  all 
matters  of  fact  in  controversy  in  such  cause  or  pro- 
ceeding: Provided,  in  actions  at  law  where  the  Appellate  Court 
reverses  the  judgment  of  the  trial  court  without  awarding  a  trial 
de  novo,  as  the  result  wholly  or  in  part  of  finding  the  facts  dif- 
ferent from  the  finding  of  the  trial  court  and  in  cases  where  the 
justices  of  the  Appellate  Court  are  divided  in  opinion  on  the  law 
or  facts,  and  the  cause  is  taken  by  appeal  or  writ  of  error  to  the 
Supreme  Court,  then  the  provision  that  the  judgment  of  the  Ap- 
pellate Court  shall  be  final  as  to  the  facts,  shall  not  apply,  and 
l»th  the  facts  and  the  law  shall  stand  for  review  in  the  Supreme 
Court  as  in  the  Appellate  Court."  By  virtue  of  section  122  of  the 
practice  act  the  finding  of  facts  by  the  Appellate  Court  is  final 
and  conclusive  in  all  cases  except  as  otherwise  provided  in  the 
act,  and  it  is  not  otherwise  provided  in  the  act  unless  it  is  in  sec- 
tion 120.  This  section  deals  only  with  cases  in  which  the  judg- 
^nent  of  the  Appellate  Court  is  based  on  its  finding  the  facts  dif- 
ferent from  the  finding  of  the  trial  court.  Such  cases  constitute 
the  whole  subject-matter  of  the  section,  and  it  declares  that  in 
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all  such  cases  the  finding  of  facts  shall  be  final  and  conclusive 
except  in  two  classes  of  cases  mentioned  in  the  proviso.     These 
are  actions  at  law  where  the  Appellate  Court  reverses  the  judg- 
ment of  the  trial  court  without  awarding  a  trial  de   novo,  and 
cases  (whether  actions  at  law  or  not)  where  the  judges  of  the  Ap- 
pellate Court  are  divided  in  opinion  on  the  law  or  the  facts.    In 
Hecker  zf.  Illinois  Central  Railroad  Co.,  231  111.  574,  83  N.  E.  456, 
we  held  the  exception  of  the  first  class  of  cases  from  the  rule  that 
the  Appellate  Court's  finding  of  facts  should  be  final  and  conclu- 
sive was  unconstitutional  because  it  was  discriminative  between 
the  parties,  allowing  a  review  of  the  facts  on  appeal  to  one  party 
while  denying  it  to  the  other.    The  same  objection  exists  to  the 
constitutionality  of  the  exception  of  the  second  class  of  cases. 
Those  cases  in  which  the  question  of  fact  is  open  for  review  be- 
cause of  a  division  of  opinion  among  the  judges  are  cases  ex- 
cepted out  of  the  class  with  which  the  section  deals;  that  is, 
cases  in  which  the  decision  of  the  Appellate  Court  is  based  on  a 
finding  of  facts  different  from  the  trial  court.    In  such  case  the 
appellee  may  have  the  facts  reviewed  on  appeal,  but  his  opponent 
could  not  have  such  review  if  the  finding  of  the  Appellate  Court 
had  been  the  same  as  that  of  the  trial  court,  and  in  this  con- 
sists  the   discrimination. 

It  is  argued,  however,  that  the  expression,  "cases  where  the 
justices  of  the  Appellate  Court  are  divided  in  opinion  on  the  law 
or  facts,"  is  not  limited  to  cases  in  which  the  decision  of  the  Ap- 
pellate Court  is  based  on  a  finding  of  facts  different  from  the 
finding  of  the  trial  court,  but  applies  to  all  cases,  whether  of  re- 
versal or  affirmance,  and  whether  based  upon  the  same  or  a  dif- 
ferent finding  of  facts.  In  the  case  of  Hackett  z\  Chicago  City 
Railway  Co.  (111.)  85  N.  E.  3zO,  we  have  held  that  the  proviso 
to  section  120  is  limited  to  cases  mentioned  in  that  part  of  the 
section  preceding  the  proviso,  and  that,  in  accordance  with  the 
reasoning  in  Hecker  z\  Illinois  Central  Railroad  Co.,  supra,  the 
proviso  is  violative  of  section  22  of  article  4  of  the  Constitution 
of  the  state.  The  finding  of  facts  by  the  Branch  Appellate  Court 
is  therefore  conclusive  here. 

Cross-errors  were  assigned  in  the  Appellate  Court  on  the  re- 
jection of  certain  evidence  offered  by  the  plaintiff,  and  the  appel- 
lant here  renews  and  insists  upon  these  assignments  of  error.  Ap- 
pellant was  a  police  patrol  wagon  driver,  and  his  injuries  were 
caused  by  a  collision  between  the  patrol  wagon  which  he  was^ 
driving  and  a  railroad  train  at  the  crossing  of  the  defendant's 
railroad  and  Exchange  avenue,  within  the  Union  Stockyards,  in 
the  city  of  Chicago.  There  was  controversy  at  the  trial  as  to 
whether  this  crossing  was  a  crossing  which  the  public  had  a  right 
to  use  or  was  private,  and  whether  the  plaintiff  was  lawfully  us- 
ing the  crossing:  or  was  there  as  a  mere  licensee,  to  whom  the  rail- 
road company  owed  no  duty.     The  appellant  proved  that  the 
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patrol  wagon  had  been  called  to  a  point  some  distance  east  of  the 
^^ickj-ards  to  remove  an  injured  man,  who  lived  south  of  Forty-^ 
Seventh  street  and  west  of  the  stockyards,  and  that  the  appellant 
vas  directed  by  his  superior  officer  who  had  charge  of  the  patrol 
wagon  to  drive  west  over  Exchange  avenue,  which  would  lead 
him  over  the  crossing  where  he  was  injured.  The  appellant  of- 
fered to  show  that  Forty-Seventh  street  was  blocked  at  the  time 
bv  track  elevation,  and  that  there  was  no  other  street  passable 
that  the  appellant  could  have  used  between  Thirty-Fifth  street 
on  the  north  and  Fifty-First  street  on  the  south.  He  also  offered 
to  show  that  a  viaduct  extending  over  the  tracks  in  question  was 
impassable  on  the  night  of  the  injury.  He  also  offered  to  show 
that  he  had  never  been  told  that  he  had  not  an  absolute  right  to 
go  over  the  crossing.  None  of  these  things  were  material.  They 
could  not  affect  the  question  whether  appellant  was  rightfully  at 
the  crossing,  or  whether  he  exercised  due  care,  or  whether  ap- 
pellee was  negligent. 

The  judgment  of  the  Appellate  G)urt  is  affirmed. 

Judgment  affirmed. 

Cartwright^  C.  J.,  and  Hand  and  Vickers,  JJ.,  dissenting, 
for  the  reasons  stated  in  the  dissenting  opinions  in  Hackett  v. 
Chicago  City  Railway  Co.,  85  N.  E.  326. 


Illinois  Cent.  R.  Co.  v.  Armstrong. 

(Supreme  Court  of  Mississippi,  Oct.  26,  1908.) 

[47  So.  Rep.  427.] 

Kailrotds  —  Operation  of  Trains  —  Signals  —  Statutes  —  Construc- 
tion-*— Code  i906,  §  4045,  requiring  every  railroad  to  give  signals  on 
approaching  highway   crossings,   does    not   apply   only   to   cases    of 

actn?.!  collisions  at  crossings,  but  applies  to  all  cases  of  injury  at 
"  —  • 

*Sce  Everett  z\  Great  Northern  Ry.  Co.  (Minn.),  23  R.  R.  R.  259, 
46  Am.  &  Eng.  R.  Cas.,  N.  S.,  259  (statute  was  not  for  benefit  of  per- 
son driving  team  along  street  parallel  to  track  near  crossing,  but  who 
aid  not  intend  to  use  crossing);  Louisville  &  A.  R.  Co.  v.  Davis  (Kv.), 
23  R.  R.  R.  328.  46  Am.  &  Eng.  R.  Cas..  N.  S..  328  (right  of  person 
pnving  horses  afraid  of  cars  on  public  highway  near  railroad  cross- 
mg  to  rely  on  the  statutory  train  signals  being  given);  note,  15  Am. 
«  Eng.  R.  Cas.,  N.  S.,  185  (duty  to  give  signals  where  highway  passes 
f'veror  under  tracks);  note,  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  287,  288; 
LlomsviUe  &  N.  R.  Co.  v.  Sawyer  (Tenn.),  16  R.  R.  R.  800,  39  Am.  & 
l^ng-  R.  Cas.,  N.  S.,  800  (duty  to  give  signals  at  overhead  crossings) ; 
D  k"°*^  appended  to  Mitchell  v.  Union  Terminal  Ry.  Co.  (Iowa),  10 
RR.  R.  75.  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  75;  Missouri,  etc.,  Rv.  Co. 
'••  Magee  (Tex.),  15  Am.  &  Eng.  R.  Cas.,  N.  S..  186  (applicability  of 
j^Ie  requiring  crossing  signals  to  case  of  frightened  team);  At- 
'Mta  K.  &  N.  Ry.  Co.  V.  Durham  (Ga.),  16  Am.  &  Eng.  R.  Cas.,  X. 
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crossings  directly  traceable  to  the  failure  to  give  the  signals  as  ihe 
proximate  cause  of  the  injury. 

Railroads  —  Personal  Injuries  —  Punitive  Damages  —  Kvidence. — 
Where,  in  an  action  for  injuries  to  a  traveler,  caused  by  her  team  be- 
coming frightened  at  steam  escaping  from  an  engine  near  a  highway 
crossing,  the  evidence  showed  a  failure  to  give  the  signals  required 
by  Code  1906,  §  4045,  on  the  engine  approaching  the  crossing,  the 
court  properly  permitted  the  jury  to  award  punitive  damages,  though 
the  engineer  stopped  his  engine  before  reaching  the  crossing,  and 
thereby  avoided  a  collision. 

Appeal  from  Circuit  Court,  Attala  County ;  J.  T.  Dunn,  Judge. 
"To  be  officially  reported." 

Action  by  Mrs.  Kate  Armstrong  against  the  Illinois  Central 
Railroad  Company  for  personal  injuries  received  by  her  while  at- 
tempting to  drive  across  a  railroad  crossing  in  the  town  of  Kos- 
ciusko, Miss.;  the  team  behind  which  she  was  driving  becoming 
frightened,  running  away,  and  causing  the  injuries  complained 
of,  which  was  due  to  the  alleged  negligence  on  the  part  of  the  rail- 
road employees  in  managing  the  engine.  There  was  a  judgment 
for  plaintiff  in  the  sum  of  $1,125,  and  defendant  appeals.  Af- 
firmed. 

It  appears  from  the  record  that  Mrs.  Armstrong  was  in  a  buggy 
holding  a  small  baby  in  her  lap,  and  the  buggy  was  being  driven 
by  a  man.  They  approached  the  railroad  crossing  on  a  public 
street  in  said  town  about  9  o'clock  in  the  morning,  expecting  to 
drive  some  distance  in  the  country  to  her  home.  There  are  three 
or  four  tracks  at  the  point  where  this  street  crosses  the  railroad, 
and  as  they  approached  the  crossing  an  engine  was  engaged  in 
switching  a  box  car.  They  stopped  their  buggy  while  the  engine 
with  the  box  car  passed  the  crossing  going  east,  with  the  bell 
ringing,  a  distance  somewhere  between  SO  and  100  yards.  The 
engine  then  stopped,  and  the  engineer  reversed  the  engine  and 

started  backwards,  without  ringing  the  bell  or  sounding  the  whis- 

»  — ■  — .^ ^-^— 

S.,  606  (where  failure  to  give  statutory  signals  results  in  team  being 
frightened);  Ohio  Val.  R.  Co.'s  Receiver  v.  Young  (Ky.),  8  Am.  & 
Eng.  R.  Cas.,  N.  S.,  399  (admissibility  of  evidence  of  failure  to  give 
signals  where  team  was  frightened  at  crossing);  Louisville  &  N.  R. 
Co.  V.  Shearer  (Ky.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  138  (question  for 
jury  whether  failure  to  give  signal  of  approach  to  overhead  bridge  is 
negligence  where  team  is  frightened  at  crossing). 

For  the  authorities  in  this  series  on  the  question  whether  it  is  ac- 
tionable negligence  to  have  failed  to  give  crossing  signals  where  the 
accident  was  not  at  the  crossing,  see  last  foot-note  appended  to  Bus- 
sey  V.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  28  R.  R.  R.  244,  51  Am. 
&  Eng.  R.  Cas.,  N.  S.,  244;  last  foot-note  appended  to  Chesapeake  & 
O.  R.  Co.  V.  Wilson's  AdmV  (Ky.),  27  R.  R.  R.  238,  50  Am.  &  Eng. 
R.  Cas.,  N.  S..  238;  foot-note  appended  to  Missouri,  etc.,  Ry.  Co.  v. 
Saunders  (Tex.),  27  R.  R.  R.  546.  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  546; 
Chesapeake  &  O.  Ry.  Co.  v,  Nipp's  Adm'r  (Ky.),  26  R.  R.  R.  150,  49 
Am.  &  Eng.  R.  Cas.,  N.  S.,  160. 
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tie,  as  required  by  statute  (according  to  plaintiff's  testimony, 
which  was  accepted  by  the  jury).  The  engineer,  on  seeing  that 
plaintiff  was  attempting  to  cross  the  track,  stopped  his  engine  be- 
f^-re  reaching  the  crossing;  but  the  team  behind  which  plaintiff 
was  driving  became  frightened,  turned  westward  down  the  track 
in  an  opposite  direction  from  the  approaching  engine,  and  ran 
away,  throwing  the  driver  from  the  buggy.  Plaintiff  managed  to 
hold  to  a  rod  on  the  seat  and  stay  in  the  buggy,  still  holding  her 
baby  in  her  lap,  and  the  team  was  not  stopped  until  it  ran  into 
a  tresde,  where  one  of  the  horses  was  thrown.  Plaintiff  received 
>evere  bruises  and  other  injuries,  none  of  which  were  serious. 
On  the  trial  the  driver  testified  that  on  approaching  the  track 
he  stopped  to  allow  the  east-bound  engine,  with  the  bell  ringing, 
to  pass,  and  that  when  the  bell  stopped  ringing,  and  the  engine 
Slopped,  he  started  across  the  track,  not  being  able  to  see  the 
engine  on  account  of  a  box  car  on  an  intervening  side  track; 
that  he  had  no  way  of  knowing  that  the  engine  was  approaching 
from  the  east  until  he  had  gotten  on  the  track,  when  he  saw  it 
approaching  without  ringing  the  bell  or  sounding  the  whistle; 
and  that  his  team  became  frightened  at  escaping  steam  from  the 
approaching  engine  and  whirled  toward  the  west  and  ran  down 
the  track. 

On  the  trial  the  defendant  requested  a  peremptory  instruction, 
which  was  refused.  The  court  granted  plaintiff  an  instruction 
authorizing  the  jury  to  award  punitive  damages,  and  refused  de- 
fendant an  instruction  to  the  effect  that  the  jury  could  not  award 
imnitive  damages.  This  action  on  the  part  of  the  court  is  as- 
signed as  error  on  appeal.  Appellant  contends  that. this  is  not  a 
proper  case  for  punitive  damages,  since  no  willful  or  reckless 
misconduct  is  shown  on  the  part  of  the  railroad  employees,  the 
engineer  not  being  presumed  to  know  that  this  team  would  be 
easily  frightened,  and  it  being  shown  that  he  stopped  his  engine 
before  reaching  the  crossing,  and  that  no  collision  occurred ;  and 
the  plaintiff,  therefore,  not  being  injured  by  the  running  of  the 
train,  and  the  statute  having  no  application,  the  burden  rests 
on  her  to  show  both  negligence  of  the  defendant,  and  also  the 
fact  that  such  negligence  was  the  proximate  cause  of  the  injuries 
received.  Appellant  also  contends  that  at  most  it  is  a  case  of  mere 
negligence  in  not  ringing  the  bell.  Appellant  further  contends 
that  the  statute  is  as  applicable  to  cases  where  moving  trains  ap- 
proach the  crossing  from  a  distance  of  more  than  300  yards,  and 
that  it  is  not  necessary,  in  .making  couplings  on  short  distances 
that  the  bell  shall  be  rung. " 
The  statute  governing  the  case  (Code  1906)  is  as  follows: 
4045  (3547)— Bell  and  Whistle— When  to  Give  Alarm,  etc.— 
Every  railroad  company  shall  cause  each  locomotive  engine  run 
l>y  it  to  be  provided  with  a  bell  of  at  least  thirty  pounds  weight, 
or  a  steam  whistle  which  can  be  heard  distinctly  at  a  distance  of 
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three  hundred  yards,  and  shall  cause  the  bell  to  be  rung  or  the 
whistle  to  be  blown  at  the  distance  of  at  least  three  hundred  yards 
from  the  place  where  the  railroad  crosses  over  any  highway  or 
street ;  and  the  bell  shall  be  kept  ringing,  or  the  whistle  shall  be 
kept  blowing,  until  the  engine  has  stopped  or  crosses  the  highway 
or  street." 

Mayes  &  Longstreet,  for  appellant. 

S.  L.  Dodd  and  Alexander  &  Alexander^  for  appellee. 

Whitfield,  C.  J.  We  do  not  think  the  statute  in  this  case, 
about  the  ringing  of  the  bell,  etc.,  applies  only  in  cases  of  actual 
collision  at  crossings.  It  was  intended  to  apply  to  all  cases  of 
injury  at  crossings  directly  traceable  to  the  failure  to  ring  the 
bell,  etc.,  as  the  proximate  cause  of  the  injury.  On  the  evidence^ 
we  think  it  was  a  proper  case  for  punitive  damages. 

The  judgment  is  affirmed. 


Chadbourne  V,  Springfield  St.  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Hampden,  Oct.  19,  1908.) 

[85  N.  E.  Rep.  737.] 

Negligence — Imputed  Negligence — Guest  of  Automobile  Driyer.* — 

Where  plaintiff,  who  was  inexperienced  in  the  operation  of  an  auto- 
mobile, was  injured,  while  riding  as  the  guest  of  an  experienced" 
driver,  in  a  collision  between  the  automobile  and  a  street  car,  there 
being  no  mutuality  in  a  common  enterprise  between  them,  the  driv- 
er's negligence,  if  any,  was  not  imputable  to  plaintiff. 

Street  Railroads — Injuries  to  Travelers — Negligence Where  the 

driver  of  an  automobile,  with  whom  plaintiff  was  riding  when  she  was 
injured  in  a  collision  with  a  street  car,  turned  from  behind  a  car  he 
was  following  on  a  narrow  bridge,  where  the  collision  occurred,  not 
only  in  the  direction  required  by  Rev.  Laws,  c.  54,  §  2,  but  in  the  only 
direction  in  which  there  was  room  for  him  to  pass,  plaintiff  was  not 
negligent  as  a  matter  of  law  in  failing  to  warn  the  driver  against 
turning  from  behind  the  car  onto  the  opposite  track. 

Same — Question  for  Jury In  an  action  for  injuries  to  plaintiff  in 

a  collision  between  an  automobile,  in  which  she  was  riding,  and  a 
street  car,  plaintiff's  negligence,  if  any,  held  for  the  jury. 

Same — Operation  of  Street  Cars — Negligence. — Where  a  much- 
■  -> 

♦For  the  authorities  in  this  series  on  the  subject  of  imputed  nevfli- 
gence,  see  second  foot-note  appended  to  Eckels  ?».  Muttschall  (111), 
28  R.  R.  R.  553.  51  Am.  &  Rnpr.  R.  Cas.,  N.  S..  553;  Nonn  v.  Chicafifo- 
City  Ry.  Co.  (III.),  28  R.  R.  R.  532,  51  Am.  &  Eng.  R.  Cas.,  N.  S., 
532;  foot-note  appended  to  Cornovski  v,  St.  Louis  Transit  Co.  (Mo.)» 
27  R.  R.  R.  37.  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  37. 
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traveled  bridge  supporting  double  street  car  tracks  was  so  narrow  that 
it  was  impossible  to  pass  with  a  vehicle  between  a  car  and  the  guard 
rail,  and  there  was  considerable  travel  over  the  bridge,  due  care  re- 
]iiired  the  motorman  of  a  car,  passing  another  car  on  the  bridge,  to 
keep  his  car  under  sufficient  control  to  avoid  collision  with  a  vehicle 
that  might  be  approaching  behind  the  passing  car,  and  which  might 
lurn  out  on  the  track  in  front  of  him. 

Same — Rules — ^Violation. — ^Where  a  bridge  supporting  double  street 
car  tracks  was  so  narrow  that  a  vehicle  could  not  pass  between  a 
car  and  the  guard  rail,  a  violation  of  the  rule  prohibiting  the  operation 
of  two  cars  on  the  bridge  at  the  same  time,  which  caused  the  col- 
lision between  an  approaching  car  and  an  automobile,  in  which  plain- 
riff  was  riding,  as  the  chauffeur  attempted  to  pass  a  car  he  had  been 
ioUowing  over  the  bridge,  was  some  evidence  of  negligence  in  the 
operation  of  the  colliding  car;  it  appearing  that,  after  the  car  and  au. 
tomobile  became  visible  each  to  the  other,  the  automobile  came  to  a 
fall  stop»  but  the  motorman,  in  spite  of  proper  effort,  could  not  stop 
the  street  car. 

Exceptions  from  Superior  Court,  Hampden  County;  William 
Gushing  Wait,  Judge. 

Action  by  Bessie  Chadbourne  against  the  Springfield  Street 
Railway  Company.  At  the  close  of  the  evidence  the  court  di- 
rected a  verdict  for  defendant,  and  plaintiff  brings  exceptions. 
Sustained. 

The  action  was  for  damages  for  personal  injuries  in  a  collision 
between  defendant's  electric  street  car  and  an  automobile,  in 
which  plaintiff  was  riding  as  an  invited  guest  of  the  driver  on  a 
narrow  bridge  over  the  tracks  of  the  Boston  &  Maine  Railroad 
in  Springfield.  Two  street  car  tracks  ran  across  the  bridge  in 
the  center  of  the  roadway,  with  the  distance  of  4  feet  3  inches 
separating  them,  together  occupying  13  feet  8  inches  of  the  road- 
way, leaving  an  open  space  for  travel  by  team  of  only  7  feet  3^2 
inches  between  the  guard  rail  of  the  bridge  and  the  nearest  rail 
of  the  street  car  track.  The  body  of  the  street  cars  projected 
"ver  the  rails  between  18  inches  and  2  feet,  so  that  is  was  impos- 
Mble  for  a  wagon  to  pass  between  the  guard  rail  and  the  nearest 
track  when  occupied  by  a  car. 

On  the  day  of  the  accident  there  was  in  force  a  rule  of  defend- 
ant prohibiting  two  double-truck  cars  from  using  the  bridge  si- 
multaneously. The  driver  of  the  automobile  testified  that  he  went 
over  the  north  end  of  the  bridge  following  a  long  double-truck 
j^treet  car  on  the  right  hand  track,  and  as  the  car  ascended  the 
grade  he  followed  about  a  rod  behind  and  a  little  to  the  left;  that 
when  the  car  got  within  15  or  20  feet  of  the  other  end  of  the 
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bridge  witness  turned  to  pass  it  on  the  left,  it  being  impossible 
to  pass  on  the  right.  As  witness  went  around  the  corner  of  the 
car  he  saw  another  car  coming  in  the  opposite  direction,  and,  be- 
ing unable  to  pass  either  to  the  right  or  left  on  the  bridge,  he  was 
struck  by  the  approaching  car.  Witness  also  testified  that  the 
automobile  csrme  to  a  standstill  before  the  collision,  which  was 
caused  by  the  motorman's  failure  to  stop  the  car,  which  ap- 
proached at  nearly  15  miles  an  hour  just  prior  to  the  accident. 

Daniel  B.  Lcary,  Edxvard  IV.  Beattie,  Jr.,  and  Geo.  D.  Cum" 
mings,  for  plaintiff. 

Henry  W.  Ely  and  Joseph  B.  Ely,  for  defendant. 

Sheldon,  J.    The  question  of  the  plaintiff's  due  care  was  for 
the  jury.    She  seems  to  have  conducted  herself  as  an  invited  guest 
of  the  driver  of  an  automobile  or  other  vehicle  naturally  would  do. 
She  trusted  him  as  to  the  running  of  the  machine;  that  is,  she 
did  not  attempt  to  interfere  with  his  management  of  the  automo- 
bile.    In  view  of  her  inexperience  and  of  what  might  have  been 
found  to  be  the  skill  and  experience  of  the  driver,  the  jury  might 
well  have  thought  that  this  was  a  wise  course  on  her  part.    Nor 
was  there  any  relation  of  agency  between  her  and  the  driver  such 
as  of  itself  would  affect  her  with  negligence  on  his  part.    She  had 
no  right  to  control  him.    There  was  no  mutuality  in  a  common 
enterprise  between  them.     It  cannot  be  said  as  matter  of  law 
that  she  ought  to  have  warned  the  driver  against  turning  out 
from  behind  the  car  which  he  had  been  following,  especially  in 
view  of  the  fact  that  he  wars  turning  both  in  the  direction  re- 
quired by  statute  (Rev.  Laws,  c.  54,  §  2),  and  in  the  only  direc- 
tion in  which  the  width  of  the  bridge  afforded  room  for  him  to 
pass  that  car.     And  she  had  a  right  to  rely  somewhat  on  the 
acquaintance  with  the  road  which  she  might  presume  that  he  had. 

Accordingly  we  need  not  consider  whether  it  can  be  said  that 
Reed's  conduct  was,  as  matter  of  law,  negligent.  Even  if  this 
were  so,  the  plaintiff's  own  due  care  was  for  the  jury.  Shultz  v. 
Old  Colony  St.  Ry.,  193  Mass.  309,  79  N.  E.  873,  8  L.  R.  A.  (N. 
S.)  597,  118  Am.  St.  Rep.  502;  Miller  v.  Boston  &  Northern  St. 
Ry.,  197  Mass.  535,  83  N.  E.  990. 

It  is  a  more  difficult  question  whether  there  was  any  evidence 
of  negligence  on  the  part  of  the  defendant's  servants.  But  it 
might  have  been  found  that  the  motorman  was  driving  the  car 
which  ran  into  the  automobile  at  a  rate  of  nearly  15  miles  an  hour 
to  and  upon  the  bridge.  This  bridge  was  so  narrow  that  it  was 
impossible  to  pass  with  a  vehicle  between  a  car  and  the  guard 
rail  of  the  bridge;  and  the  approaches  to  the  bridge  are  at  so 
sharp  a  grade  that,  from  one  side,  a  car  coming  from  the  other 
side  cannot  be  seen  until  both  cars  are  substantially  on  the  bridge. 
Another  car  of  the  defendant  was  coming  in  the  opposite  direc- 
tion, at  a  very  slow  rate  of  speed,  and  any  vehicle  turning  out 
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from  behind  it  necessarily  must  come  upon  the  track  on  which  the 
colliding  car  was  coming.  Apparently  there  was  considerable 
travel  over  the  bridge.  Under  these  circumstances,  a  jury  might 
say  that  due  care  required  the  motorman  to  keep  his  car  under 
sufficient  control  to  avoid  running  into  a  vehicle  approaching  be- 
hind the  other  car  which  might  be  practically  compelled  to  turn 
out  upon  the  track  in  front  of  him.  Moreover,  a  rule  of  the  de- 
fendant in  force  at  this  time  provided  that  two  double-truck 
cars  should  not  be  on  the  bridge  at  the  same  time.  And  the 
jury  might  find  that  even  in  the  absence  of  such  an  express  rule 
the  defendant's  cars  should  not  be  allowed  to  obstruct  and  en- 
danger other  travelers  by  passing  each  other  upon  so  narrow  a 
bridge,  approached  at  so  steep  a  grade.  Nor  does  the  fact  that 
this  rule,  as  the  bill  of  exceptions  recites,  "was  made  pending  the 
strengthening  of  the  bridge,  which  was  dpne  after  the  date  of 
the  accident,"  overcome  the  express  statement  that  it  was  in  force 
at  this  time,  or  show  that  it  was  so  far  intended  merely  to  protect 
the  defendant's  passengers  that  its  infraction  could  not  be  re- 
garded as  negligent  towards  others.  But  if  this  is  so,  the  mere 
fact  of  the  violation  of  this  rule  was  some  evidence  tending  to 
show  negligence  in  running  the  car.  Stevens  v.  Boston  Elev.  Ry. 
Co.,  184  Mass.  476,  69  N.  E.  338;  Burns  v.  Worcester  Cons.  St. 
Ry.  Co.,  193  Mass.  63,  66,  78  N.  E.  740;  Partelow  v.  Boston  & 
Newton  St.  Ry.  Co.,  196  Mass.  24,  31,  81  N.  E.  894.  There  was 
evidence  here  that  after  the  defendant's  car  and  the  automobile 
had  become  visible  each  from  the  other  the  automobile  came  to 
a  full  stop,  but  that  the  car,  in-  spite  of  proper  effort  then  made 
by  the  motorman,  could  not  be  brought  to  a  standstill  in  time  to 
avoid  a  collision,  but  struck  the  automobile  with  such  force  as  to 
move  it  a  considerable  distance.  In  view  of  all  the  circumstances, 
we  cannot  say  that  the  jury  had  not  a  right  to  find  that  it  was 
negligent  to  take  the  car  upon  the  bridge  while  another  car  was 
upon  It,  at  such  a  rate  of  speed  as  might  make  a  collision  with 
another  vehicle  unavoidable  after  knowledge  of  such  a  danger. 
Tashjian  v.  Worchester  Cons.  St.  Ry.  Co.,  117  Mass.  75,  81,  58 
N.  E.  281 ;  Williamson  v.  Old  Colony  St.  Ry.  Co.,  191  Mass.  144, 
77  X.  E.  655,  5  L.  R.  A.  (N.  S.)  1001. 

For  these  reasons  w^e  are  of  opinion  that  the  case  should  have 
been  submitted  to  the  jury. 

Exceptions  sustained. 
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Cable  v,  Spokane  &  Inland  Empire  R.  Co.  (two  cases). 

(Supreme  Court  of  Washington,  Oct.  16,  1908.) 

[97  Pac.  Rep.  744.] 

Railroads — Injuries  to  Persons  at  Crossings — Duty  to  Look  and 
Listen.* — A  person  about  to  cross  the  track  of  a  steam  railway,  or  an 
interurban  electric  railway,  on  which  trains  are  customarily  operated 
at  a  high  speed,  must  stop,  look,  and  listen,  unless  such  acts  would 
avail  nothing. 

•Same — Contributory  Negligence.f — Where  persons  approaching  an 
electric  railway  crossing  saw  a  train  approaching,  but  supposed  that 
it  was  a  local  train  which  would  stop  at  a  station  which  it  would  pass 
shortly  before  reaching  the  crossing,  while  in  fact  it  was  an  express 
which  did  not  stop  there,  and  they  drove  on  the  crossing  without 
stopping,  and  collided  with  the  train,  they  were  negligent,  and  a  recov- 
ery for  their  injuries  was  barred. 

Same.t — Where  a  person  of  years  of  discretion  approached  a  rail- 
way crossing  with  her  father,  tvho  was  driving,  it  was  incumbent  on 
her,  as  well  as  on  him,  to  stop,  look,  and  listen,  and  where  she  did 
not  try  to  stop  the  horse,  or  have  her  father  do  so,  or  attempt  to  do 
anything  to  protect  herself,  and  was  not  prevented  from  doing  so,  her 
recovery  for  injuries  caused  by  collision  at  the  crossing  is  barred. 

Appeal  from  Superior  Court,  Spokane  County;  Wm.  A. 
Huneke,  Judge. 

Death  action  by  Alma  Cable,  administratrix  of  Rufus  E.  Cable, 
against  the  Spokane  &  Inland  Empire  Railroad  Company,  and 
personal  injury  action  by  Sadie  Cable,  a  minor,  by  John  H. 
Marks,  her  guardian  ad  litem,  against  the  same  defendant.  Judg- 
ments of  dismissal,  and  plaintiff  in  each  case  appeals.    Affirmed. 

Adlcr  C.  Clausen  and  Samuel  T.  Crane,  for  appellants. 
Graves,  Kizer  &  Graves,  for  respondent. 

♦See  foot-note  appended  to  McDermott  v.  Boston  Elev.  Ry.  Co. 
(Mass.),  9  R.  R.  R.  379,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  379;  note,  2  R. 
R.  R.  66,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  66. 

tFor  the  authorities  in  this  series  on  the  question  whether  there 
may  be  a  recovery  for  injuries  sustained  in  an  attempt  to  cross  rail- 
road tracks  in  front  of  a  car  or  train  which  the  injured  person  knew 
was  approaching  before  he  made  the  attempt  to  cross,  see  foot-note 
appended  to  Drawdy  v.  Atlantic  Coast  Line  R.  Co.  (S.  Car.)  27  R.  R- 
R.  523,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  523;  foot-note  appended  to  Mc- 
Quisten  v.  Detroit  Citizens'  St.  Ry.  Co.  (Mich.),  26  R.  R.  R.  122,  49 
Am.  &  Eng.  R.  Cas.,  N.  S.,  122;  Duffy  v.  Atlantic  &  N.  R.  Co.  (X- 
Car.),  26  R.  R.  R.  102,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  102;  foot-note 
appended  to  Roenfeldt  v.  St.  Louis  &  S.  Ry.  Co.  (Mo.).  13  R.  R.  R- 
470,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  470,  where  all  those  preceding  it 
are  collected. 

tSee  first  foot-note  appended  to  Holden  v.  Missouri  R.  Co.  (Mo.), 
13  R.  R.  R.  440,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  440. 
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Root,  J.  These  two  actions  arose  out  of  the  same  occurrence, 
and  may  be  disposed  of  in  one  opinion.  One  was  an  action  brought 
by  Alma  Cable,  as  administratrix  of  the  estate  of  Rufus  E.  Cable, 
who  was  killed  by  a  collision  with  the  cars  of  the  respondent  at 
an  interurban  railway  crossing,  and  the  other  was  by  Sadie  Cable, 
a  minor,  brought  by  her  guardian  for  injuries  sustained  at  the 
time  of  said  accident.  Each  case  was  withdrawa  from  the  jury, 
and  judgment  of  dismissal  entered  by  the  court. 

The  facts  were  about  these:    Respondent  operates  an  electric 
railway  between   Spokane,  Wash.,  and   Coeur  d'Alene,   Idaho. 
Upon  its  line  is  a  station  known  as  "Spokane  Bridge,"  located 
18  miles  east  of  Spokane.     Rufus  Cable  lived  near  this  station. 
On  the  day  of  the  accident  he  was  to  take  his  daughter,  appellant 
Sadie  Cable,  aged   17  years,  to  this  station,  where  she  was  to 
board  the   train  of  respondent  for  Spokane.     The  train  which 
caused  the  accident  is  known  as  the  "Flyer,"  and  does  not  make 
stops  at  this  station.    On  the  day  in  question  it  was  lat-e,  and  a 
special  had  gone  by  somewhere  near  the  time  that  the  Flyer 'usu- 
ally passed  Spokane  Bridge.     Prior  to  the  coming  of  the  train. 
Cable  and  two  daughters  and  another  person  were  driving  about 
the  neighborhood  in  an  open  buggy.    When  the  train  was  about 
a  half  a  mile  from  the  station  of  Spokane  Bridge,  these  people 
were  in  their  buggy  visiting  with  a  neighbor  about  one-sixth  of 
a  mile  from  the  crossing,  which  crossing  is  about  175  feet  west 
of  the  station.    The  train  was  coming  from  the  east.     Decedent 
and  his  party  supposed  it  was  a  local  train  which  made  stops 
at  this  station,  and  they  immediately  drove  toward  the  station, 
in  order  that  the  young  lady  might  board  the  train.    They  drove 
at  a  brisk  trot  imtil  the  horse  was  nearly  to  the  track,  when  it 
slowed  into  a  walk,  and  at  this  moment  reared,  and,  as  it  came 
down,  struck  against  the  side  of  one  of  the  three  cars  of  the 
train,  which  at  that  moment  dashed  by.     Rufus  Cable  received 
injuries  from  which  he  died  the  next  day,  and  the  appellant  Sadie 
Cable  was  seriously  injured.    Appellants  claim*  that  the  people  in 
the  buggy  supposed  the  train  to  be  the  local,  and  that  it  would 
stop  at  the  station.     Sadie  Cable  testifies  that  she  looked  when 
they  were  some  distance  from  the  crossing,  and  did  not  see  the 
train  coming.     There  was  evidence  of  the  presence  of  certain 
freight  cars  upon  the  side  track,  and  of  certain  buildings,  cord 
wood,  and  small  trees  which,  to  a  certain  extent,  obscured  the 
view.    The  evidence  showed,  however,  that  all  these  parties  knew 
that  the  train  was  coming,  and  that,  if  the  horse  had  been  stopped 
shortly  before  reaching  the  track,  they  could  have  both  heard 
and  seen  the  approaching  train. 

It  is  contended  by  appellants  that  respondent  was  negligent  in 
ninning  its  train  at  too  high  a  speed,  and  in  not  whistling  or  sound- 
ing bells,  or  otherwise  giving  suitable  warning  of  its  approach. 
There  was  considerable  conflict  in  the  evidence  as  to  these  matters ; 
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but,  assuming  that  the  railway  company  was  negligent,  we  will 
take  up  the  question  of  contributory  negligence,  which  formed  the 
basis  of  the  trial  court's  action  in  dismissing  the  cases.     From 
the  evidence  introduced  by  appellants  we  can  see  no  escape  from 
the  conclusion  that  the  decedent  and  his  daughter,  one  of  the 
respondents  herein,  were  chargeable  with  contributory  negligence. 
It  is  the  rule  ip  this  as  in  most  states  tliat  a  person  about  to  cross 
the  track  of  a  steam  railway  must  stop,  look,  and  listen,  unless 
the  conditions  be  such  that  to  do  so  would  avail  nothing.    The  ob- 
servations and  experiences  of  mankind,  with  reference   to  this 
class  of  accidents,  have  led  the  courts  to  announce  and  observe 
this  rule  as  an  appropriate  measure  of  the  degree  of  care  and 
prudence  necessary  to  relieve  a  person  from  the  charge  of  negli- 
gence when  about  to  go  upon  so  dangerous  a  place  as  the  crossing 
of  a  railway.     We  think  the  same  rule  applies  to  an  interurban 
electric  railway  upon  which  trains  are  customarily  operated  at  a 
high  speed.     These  people  did  not  stop  before  crossing  the  rail- 
way track.     Had  they  done  so  shortly  before  reaching  the  cross- 
ing, they  could  plainly  have  seen  and  heard  the  approaching  train. 
If  they  looked  or  listened,  it  was  not  at  a  time  or  place  where  look- 
ing or  listening  revealed  to  them  the  true  condition  of  affairs.    If, 
as  contended  by  appellants,  there  were  box  cars  or  other  obstruc- 
tions which  obscured  the  view  until  decedent  and  companions 
were  within  a  short  distance  of  the  track,  it  would  seem  that  this 
fact  should  have  impressed  them  with  the  greater  necessity  oi 
stopping  to  look  and  listen  before  emerging  from  behind  said 
obstructions  and  going  upon  the  track,  especially  as  they  had  al- 
ready seen  the  train  coming.     It  seems  to  us  that  this  deplorable 
catastrophe  was  a  result  of  the  people  in  the  buggy  taking  it  for 
granted  that  the  train  was  to  stop  at  the  station,  when  as  a  matter 
of  fact  it  was  a  train  that  did  not  make  stops  at  said  station,  and 
passed  through  on  this  occasion,  as  on  all  others,  without  stop- 
ping. 

There  is  a  suggestion  that  the  appellant  Sadie  Cable  is  not 
chargeable  w^ith  contributory  negligence,  even  though  her  father 
may  have  been,  inasmuch  as  she  was  not  driving  the  horse,  and 
had  no  control  thereover.  Ordinarily  where  one  rides  in  a  ve- 
hicle with  the  driver  thereof,  and  is  injured  by  the  negligence  of 
a  third  person,  to  which  negligence  that  of  the  driver  contributes, 
this  contributory  negligence  is  not  imputable  to  the  passenger, 
unless  said  passenger  has,  or  is  in  a  position  to  have  and  exercise, 
some  control  over  the  driver  with  reference  to  the  matter  wherein 
he  was  negligent.  We  are  not  disposed  to  impute  to  appellant 
Sadie  Cable  the  contributory  negligence  of  her  father;  but  she, 
being  of  years  of  discretion,  was  subject  to  the  general  rule  of 
"stop,  look,  and  listen,"  heretofore  announced;  and,  in  the  ab- 
sence of  a  showing  that  she  endeavored  to  stop  the  horse,  or  have 
her  father  do  so,  or  to  do  anything  for  her  protection  equivalent 
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thereto,  and  in  the  absence  of  any  evidence  tending  to  show  a  pur- 
pose, intention,  or  attempt  on  her  part  to  take  any  such  precau- 
tion, or  that  she  was  prevented,  or  without  fault  on  her  part  in- 
duced, from  so  doing,  we  see  no  way  by  which  she  may  escape 
the  operation  of  the  rule. 
The  judgment  of  the  superior  court  is  affirmed. 

FuLLERTON,  Crow,  Rubkin,  and  Dunbar,  JJ.,  concur. 


Morris  v.  Georgia  R.  &  Banking  Co. 

(Supreme  Court  of  Georgia,  Oct.  14,  1908.) 

[62  S.  E.  Rep.  579.] 

Railroads — Injuries  to  Trespasser."^ — One  riding  on  the  engine  of 
a  passenger  train  by  invitation  of  the  conductor,  engineer,  and  fire- 
man, and  without  paying  or  intending  to  pay  fare,  it  not  appearing 
that  there  was  any  rule  or  custom  permitting  persons  to  so  ride,  was 
a  trespasser;  and  his  widow  had  no  cause  of  action  against  the  rail- 
road company  for  his  homicide,  resulting  from  the  derailment  of  the 
train  caused  by  the  defective  condition  of  the  track. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Warren  County;  Jos.  N.  Worley, 
Judge. 

Action  by  HaIHe  Morris  against  the  Georgia  Railroad  &  Bank- 
ing Company.  From  a  judgment  dismissing  the  petition  on  gen- 
a"al  demurrer,  planitiff  brings  error.     Affirmed. 

G.  L.  Callatvay  and  Samuel  H.  Sibley,  for  plaintiff  in  error. 
Jos.  B.  &  Bryan  Cumfning  and  JS.  F.  Dazns,  for  defendant  in 
error. 

•For  the  authorities  in  this  series  on  the  subject  of  the  existence 
of  the  relation  of  carrier  and  passenger  as  affected  by  the  failure  to 
purchase  ticket  or  pay  the  fare,  see  first  foot-note  appended  to  Louis- 
ville &  N.  R.  Co.  V.  Cottengim  (Ky.),  25  R.  R.  R.  659,  48  Am.  &  Eng. 
R-  Cas.,  N.  S..  659,  where  all  those  preceding  it  are  collected;  first 
head-note  of  Daugherty  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  28  R.  R.  R. 
5W,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  558;  first  head-note  of  Indianapolis, 
etc.,  Co,  V.  Lawson  (C.  C.  A),  24  R.  R.  R.  219,  47  Am.  &  Eng.  R.  Cas., 
X  S.,  219. 

For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
trespassers  on  trains  or  street  cars,  see  last  foot-note  appended  to 
Southern  Ry.  Co.  v.  Clark  (Ky.),  27  R.  R.  R.  246.  50  Am.  &  Eng.  R. 
Cas..  N.  S.,  246;  Illinois  Cent.  R.  Co.  v.  Cotter  (Ky.),  27  R.  R.  R.  141, 
50.\in.  &  Eng.  R.  Cas.,  N.  S.,  141;  Skirvin  v.  Louisville  &  N.  R.  Co. 
fKy.),  26  R.  R.  R.  157,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  157;  last  foot- 
note appended  to  Vassor  z/.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  25 
R- R.  R.  629,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  629;  foot-note  appended 

,  to  Harris  v.  Southern  Ry.  Co.  (Ky.),  8  R.  R.  R.  753,  31  Am.  &  Eng. 

*  5^  Cas.,  N.  S.,  753,  where  all  those  preceding  it  are  collected. 

31 R  R  R— 14 
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Fish,  C.  J.  Ilallie  Aforris  brought  an  action  against  the  Geor- 
gia Railroad  &  Banking  Company  for  damages  from  the  homicide 
of  her  husband,  Booth  S.  Morris,  by  the  alleged  negligence  of  the 
defendant  company.  The  petition  was  dismissed  on  general  de- 
murrer, and  the  plaintiff  excepted. 

The  substance  of  the  petition,  so  far  as  material  to  the  points 
presented   for  adjudication,  was:     The  plaintiff's  husband  was 
riding  on  the  engine  of  a  passenger  train  of  the  defendant,  with 
the  knowledge  and  by  the  consent  and  on  the  invitation  of  the  con- 
ductor, engineer,  and  fireman  of  such  train.     As  the  train  was 
running  around  a  curve,  at  the  speed  of  60  miles  an  hour,  it  was 
derailed,  because  the  cross-ties  were  rotten  and  the  outer  rail 
was  not  sufficiently  elevated,  and  plaintiff's  husband  was  thereby 
killed.     It  was  alleged  that  he  was  lawfully  on  the  train,  that  he 
was  26  years  old,  and  "as  a  railroad  fireman  was  earning  a  sum 
of  $80  per  month,"  and  that  "said  rate  of  speed     *     *     *    was 
reckless,  and  the  negligence  aforesaid  causing  said  catastrophe 
was  gross,  and  said  persons  running  said  train  knew  full  well  of 
the  presence  of  the  deceased  on  said  engine."    The  decedent,  for 
whose  homicide  the  action  was  brought,  was  at  the  time  he  was 
killed  riding  on  the  engine  of  a  passenger  train  of  the  defendant, 
on  the  invitation  and  with  the  knowledge  of  the  conductor  and 
the  engineer  and  fireman  on  the  engine.    His  death  was  the  result 
of  the  derailment  of  the  train,  caused  by  the  defective  track.    It 
is  not  alleged  in  the  petition  that  he  was  a  passenger  or  employee 
of  the  defendant.    There  is,  however,  an  allegation  that  he  "was 
lawfully  being  carried  upon  a  passenger  train  of  said  railroad 
company" ;  but  manifestly  this  is  the  statement  of  a  mere  conclu- 
sion from  the  allegation  that  the  decedent  was  riding  on  the  en- 
gine on  the  invitation  and  with  the  knowledge  of  the  conductor, 
engineer,  and  fireman,  and  therefore  cannot  be  properly  treated 
as  an  averment  of  fact. 

Whether  the  decedent  was  a  passenger,  and  the  defendant 
owed  him  the  extraordinary  care  required  of  railroad  companies 
for  the  safety  of  passengers,  or  was  a  mere  trespasser,  to  whom 
the  only  (hity  of  the  defendant  was  to  abstain  from  wantonly  or 
willfully  injuring  him,  is  dependent  upon  whether  the  conductor, 
engineer,  or  fireman,  under  the  facts  of  the  case,  was  authorized 
to  invite  and  permit  him  to  ride  upon  the  engine.  While  a  prin- 
cipal is  bound  by  the  acts  of  his  agent  within  the  actual  or  ap- 
parent authority  conferred  upon  the  agent  it  is  equally  elementary 
that  a  principal  is  not  l>ound  by  the  act  of  his  agent,  whether  gen- 
eral or  special,  though  it  be  apparently  connected  with  his  em- 
ployment, when  the  person  dealing  with  him  knows  or  has  rea- 
sonable cause  to  believe  that  he  is  acting  beyond  his  authority. 
It  has  been  held  by  many  courts  and  in  numerous  cases  that,  in 
.  the  absence  of  any  rule  or  practice  to  the  contrary,  section  fore- 
man, track  superintendents,  locomotive  engineers,  fireman,  and 
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conductors  of  freight  trains  have  no  authority  to  permit  a  person 
to  ride  on  a  car,  engine,  or  train  obviously  not  intended  for  the 
u^  of  passengers,  and  thus  transform  into  a  passenger  one  who 
would  otherwise  be  regarded  as  a  trespasser.     7  Thomp.  Neg. 
§  3321;  4  Elliott  on  Railroads,  §  1580;  2  Hutch.  Car.  §§  964, 
1000;  6  Cyc.  540;  5  Am.  &  Eng.  Enc.  L.  509  et  seq.    In  an  action 
against  a  railroad  company  for  damages  from  personal  injuries 
sustained  while  riding,  by  permission  or  upon  the  invitation  of 
an  employee,  on  a  conveyance  of  the  company  palpably  not  de- 
igned for  the  transportation  of  passengers,  the  onus  is  on  the 
plaintiff  to  show  that  the  employee  had  authority  from  the  com- 
pany to  permit  him  to  so  ride,  or  that  it  was  the  custom  for  per- 
sons to  so  ride,  known  to  the  officials  of  the  company  having 
charge  or  supervision  of  the  matter;  the  presumption,  in  the  ab- 
sence of  suth  proof,  being  that  the  plaintiff  had  no  right  to  be 
there  and  that  h-e  was,  therefore,  a  trespasser.    Robertson  v.  Rail- 
road Co.,  22  Barb.  (N.  Y.)  91;  Purple  v.  Union  Pac.  R.  Co., 
114  Fed.  123,  51  C.  C.  A.  564,  57  L.  R.  A.  700,  and  cases  cited; 
Eh'sart  z\  Missouri,  K.  &  T.  R.  Co.,  122  Fed.  228  (3),  58  C.  C. 
A.  592.    In  Purple's  Case,  supra  it  was  held :    "One  who  enters 
and  rides  u|X)n  a  car  or  train  which  he  knows  or  by  the  exercise  of 
reasonable   diligence  would  know,   is   prohibited    from  carrying 
passengers,  is  a  trespasser,  and  not  a  passenger,  and  the  only 
dut\-  of  the  railroad  company  toward  him  is  to  abstain  from  wan- 
ton or  reckless  injury  to  him."     It  was  also  held.     "In  the  ab- 
sence of  any  rule  or  practice  permitting  freight  trains  to  carry 
passengers  the  presumption  is  that  one  riding  for  his  own  con- 
venience on  a  freight  train,  an  engine,  a  hand  car,  or  any  other 
carriage  of  a  common  carrier  not  designed  for  the  transporta- 
tion of  passengers,  is  unlawfully  there,  and  is  a  trespasser."     In 
Higgins  V.  Cherokee  Railroad  Co.,  7i  Ga.  149  (9),  the  facts  and 
the  ruling  of  this  court  thereon  are  stated  as  follows :    "The  plain- 
tiff was  voluntarily  on  the  train,  where  he  was  injured,  by  the 
invitation  of  the  conductor,  made  at  his  own  request.     He  paid 
no  fare,  and  none  was  expected  from  him.     He  selected  an  open 
flat  car.  on  which  he  rode,  rather  than  in  the  passenger  coach, 
and  was  in  a  position  where  he  was  more  exposed  to  accident 
from  sparks  and  cinders  than  he  would  have  been,  had  he  taken 
a  seat  in  the  closed  coach.     Held,  that  he  was  entitled  to  look 
only  for  such  security  as  that  mode  of  conveyance  was  reasonably 
expected  to  afford,  and,  having  voluntarily  incurred  the  injury 
of  which  he  complains,  resulting  from  getting  a  cinder  in  his  eye, 
he  was  not  entitled  to  recover  from  the  railroad,  even  if  it  were 
somewhat  at  fault,     (a)  It  is  doubtful  if,  under  the  circumstances, 
he  was  a  passenger  at  all  in  the  full  legal  sense  of  that  term. 
At  most  he  was  so  only  sub  mode  and  to  a  limited  extent." 

The  underlying  principle  of  the  authorities  cited  is  applicable 
to  and  controlling  in  the  case  now  under  consideration;  for,  what- 
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ever  may  be  the  presumption  as  to  one  riding  in  a  passenger 
coach  or  other  conveyance  of  a  railroad  company  evidently  de- 
signed for  the  transportation  of  passengers,  by  invitation  or  per- 
mission of  the  employees  of  the  company  in  charge  of  such  con- 
veyance, there  can  be  no  doubt,  in  our  opinion,  that  a  conductor 
of  a  passenger  train,  though  he  has  charge  thereof  and  represents 
the  company  in  determining  what  persons  are  entitled  to   ride 
upon  the  train  committed  to  his  charge,  has  no  authority,  in  the 
absence  of  any  rule  or  known  custom  to  the  contrary,  to  permit 
persons  to  ride  free  on  the  engine  of  his  train,  because  a  pas- 
senger train  is  obviously  operated  by  the  company  for  the  trans- 
portation of  passengers  for  hire,  suitable  provision  being  made 
in  the  way  of  coaches  'for  their  accommodation,  and  it  must  be 
perfectly  apparent  to  all  persons  of  average  intelligence,    who 
have  reached  the  years  of  discretion,  that  the  engine  is  not  de- 
signed for  carrying  passengers.     It  is  not  alleged  that  plaintiff's 
husband  paid  any  fare,  or  that  he  intended  to  pay  any.    He  was 
26  years  of  age,  was  a  locomotive  fireman  (but  apparently  not  in 
defendant's  employment),  and  presumably  a  man   of  ordinary 
intelligence,  and,  therefore,  must  have  certainly  known,  no  rule 
or  custom  appearing  to  the  contrary,  that  the  conductor  had  no 
authority  to  invite  or  allow  him  to  ride  free  on  the  engine.    His 
death  was  not  caused  by  any  wanton  or  willful  act  on  the  part 
of  the  defendant's  employees,  and  we  are  clear  that  his  widow 
was  not  entitled  to  recover,  and  that  the  court  properly  dismissed 
the  petition  on  general  demurrer. 

Judgment  affirmed.     All  the  Justices  concur,  cxcej^t  HoldH.v, 
J.,  disqualified. 
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Illinois  Cent.  R.  Co.  et  al.  v.  France's  Adm'x. 

(Court  of  Appeals  of  Kentucky,  Oct.  22,  1908.) 

[112  S.  W.  Rep.  929.] 

Railroads — Operation  of  Trains — Approach  to  Public  Crossings — 
Signals.* — ^Trainmen  must  give  notice  of  the  approach  of  trains  to 
public  crossings  and  when  passing  through  populous  communities, 
where  they  ought  to  expect  the  presence  of  people  on  the  right  of 
way,  and  a  failure  to  do  so  is  actionable  negligence. 

Same  —  Negligence  —  Speed  of  Train — Question  for  Jury.f — 
WTiether  the  speed  of  a  train  through  a  populous  community,  where 
the  tracks  are  daily  used  by  numerous  persons,  is  negligence,  is  for 
the  jury. 

Evidence — Opinion  Evidence — Speed  of  Trains — Competency  of 
Wxtnesses4 — Witnesses,  without  qualifying  as  experts,  may  testify 
that  a  train  ran  as  fast  as  it  could  to  stay  on  the  tracks,  and  from  60  to 
60  miles  an  hour. 

Raikoads — ^Deatfa  of  Person  on  Track — Evidence — Admissibility. — 
In  an  action  for  the  death  of  a  person  struck  by  a  train,  evidence  that 
the  switchyard,  side  tracks,  and  main  line,  where  the  accident  hap- 
pened, were  frequently  used  at  all  times  of  the  day  by  persons  living 
in  the  locality,  was  competent  to  show  that  the  switchyard,  side  tracks, 
and  main  line  were  in  constant  use  by  the  people  in  the  vicinity  in 
passing  from  one  side  of  the  tracks  to  the  other. 

Appeal  and  Error — Harmless  Error — Instructions. — In  an  action 
for  the  death  of  one  struck  while  crossing  a  track,  refusal  to  allow 
the  engineer  of  the  train  to  testify  that  the  schedule  required  a  speed 
of  45  to  SO^miles  an  hour  at  the  place  of  the  accident  was  harmless 
error,  where  such  evidence  would  have  been  merely  in  accord  with  the 
weight  of  the  testimony  of  the  other  witnesses  in  the  case. 

Railroads — Persons  on  Tracks — Injuries — Speed  of  Trains — Evi- 
nce— Admissibilityi — The  schedule  rate  of  a  train  is  admissible  on 

*For  the  authorities  in  this  series  on  the  question  whether  stat- 
utory requirements  are  the  sole  measure  of  a  railroad  company's  du- 
ties with  respect  to  giving  crossing  signals,  see  second  foot-note  ap- 
pended to  Southern  Ry.  Co.  v.  Winchester  (Ky.),  26  R.  R.  R.  736,  49 
Am.  &  Eng.  R.  Cas.,  N.  S..  736;  last  foot-note  appended  to  Hartman 
p  Chicago  C.  W.  Ry.  Co.  (Iowa),  26  R.  R.  R.  791,  49  Am.  &  Eng.  R. 
Cas.,  X,  S..  791;  foot-note  appended  to  Bickel  v.  Pennsylvania  R.  Co. 
^Pa.).  25  R.  R.  R.  35,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  35;  first  foot- 
note appended  to  Cleveland,  etc.,  Ry.  Co.  v.  Miles  (Ind.),  11  R.  R.  R. 
536.  34  Am.  &  Eng,  R.  Cas.,  N.  S.,  536,  where  all  those  preceding  it  are 
collected. 

tSee  note,  21  R.  R.  R.  236,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  236. 

♦See  foot-note  appended  to  Goodes  v.  Lansing,  etc.,  Co.  (Mich.),  28 
R.  R.  R.  318.  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  318;  last  foot-note  ao- 
Pended  to  Mathieson  v.  Omaha  St.  Ry.  Co.  (Neb.),  11  R.  R.  R.  777, 
34  Am.  &  Eng.  R.  Cas.,  N.  S.,  777,  where  all  those  preceding  it  are 
collected. 
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the  issue  of  its  rate  of  speed;  the  value  of  the  evidence  being  depend- 
ent on  the  condition  of  the  engine,  the  weight  of  the  train,  the  condi- 
tions of  the  track,  etc. 

Courts — Previous  Decisions  as  Precedents — Instructions. — The  fact 
that  the  instructions  given  in  one  case  were  approved  on  appeal  does 
not  justify  the  conclusion  that  they  are  applicable  to  another  case, 
for  the  instructions  in  each  case  must  present  the  law  as  warranted  by 
the  evidence. 

Railroads — Injury  to  Persons  on  Track — Misleading  Instructions. 

— In  an  action  for  the  death  of  a  person  struck  by  a  train  at  a  point 
where  numerous  persons  daily  used  the  track,  an  instruction  which 
defines  the  duty  of  the  company  to  the  public,  but  which  fails  io  de- 
fine the  duties  which  decedent  owed  to  himself,  is  insufficient,  because 
leading  the  jury  to  conclude  that  decedent  could  go  on  the  tracks  at 
any  time  and  place,  and  that,  if  the  company  was  derelict  in  the  dis- 
charge of  any  of  the  enumerated  duties,  a  recovery  could  be  had, 
though   decedent   exercised   no   care   for   his    own    safety. 

Same. — An  instruction,  in  an  action  for  the  death  of  a  person  struck 
by  a  train  at  a  point  where  numerous  persons  daily  used  the  tracks, 
which  authorizes  a  recovery  if  the  engineer  failed  to  give  **timely 
or  sufficient  warning*'  of  the  train's  approach,  is  not  erroneous  for 
using  the  words  "timely*'  and  "sufficient,"  for  they  are  words  of  gen- 
eral import,  in  common  use,  and  the  instruction  properly  leaves  to 
the  jury  to  determine  whether  or  not  the  trainmen  exercised  rea- 
sonable care. 

Same — Care  Required  in  Operation  of  Trains.* — The  duty  of  train- 
men is  not  limited  to  a  compliance  with  the  statute  requiring  the 
giving  of  signals  on  the  approach  of  trains  to  crossings;  but  they 
must  use  reasonable  care  to  avoid  injury  to  any  one  who  may  be  on 
the  track,  and  such  duty  increases  as  the  liability  to  come  into  con- 
tact with  persons  passing  on  the  track  increases. 

Trial — Instructions — Construction  Together. — Where  the  court,  in 
an  action  for  the  death  of  a  person  struck  by  a  train,  charged  that 
there  could  be  no  recovery  if  decedent  was  negligent  in  going  on  the 
track,  and  that  but  for  such  negligence  the  accident  would  not  have 
occurred,  an  instruction  authorizing  a  recovery  if  the  engineer  failed 
to  give  timely  warning  of  the  train's  approach  was  not  erroneous  ior 
failing  to  embody  the  idea  that  decedent's  negligence  would  defeat 
a  recovery,  since  the  instructions  must  be  considered  together  as  a 
whole,  and  if,  when  so  read,  they  present  the  issues,  they  are  sufficient. 

Same — Support  in  Evidence-^Necessity_Where,  in  an  action  for 
the  death  of  a  person  struck  by  a  train,  the  testimony  of  the  engineer 
that  when  decedent  came  on  the  track  the  engine  was  so  close  to  him 
that  it  was  impossible  to  avoid  the  accident  was  not  contradicted,  an 
instruction  authorizing  a  recovery  if  the  engineer  failed  to  use  ordi- 

*  See  (*)  on  preceding  page. 
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Diry  care  after  seeing  tlie  peril  of  decedent,  notwithstanding  his  con- 
tributoiy  negligence,  was  erroneous. 

Appeal  from  Circuit  Court,  Ohio  County. 
"To  be  officially  reported." 

Action  by  Samuel  France's  administratrix  against  the  Illinois; 
Central  Railroad  Company  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.     Reversed  and  remanded. 

H.  P.  Taylor,  J,  M.  Dickimon,  and  Trahue,  Daolati  &  Cox,  for 
appellants. 
Bdchcr  &  Sparks  and  Barnes  &  Anderson,  for  appellee. 

Lassing,  J.  While  attempting  to  cross  the  tracks  of  appellant 
o-.mpany,  Samuel  France  was  struck  by  one  of  defendant's  fast 
north-bound  trains  and  killed.  His  administratrix  instituted  suit 
afi:ainst  the  railroad  company  and  the  engineer  in  charge  of  the 
train  to  recover  damages  for  his  killing,  and  alleged  that  his 
death  was  due  to  its  careless,  reckless,  and  negligent  operation. 
The  engineer  and  the  company  answered,  denying  the  allegations 
of  the  petition,  and  pleaded  contributory  negligence.  This  latter 
plea  was  traversed  in  the  reply,  and  on  the  issues  thus  joined  a 
trial  was  had,  which  resulted  in  a  verdict  in  favor  of  appellee 
t^r  $3,600.  To  reverse  the  judgment  predicated  on  that  verdict 
this  appeal  is  prosecuted. 

Several  grounds  are  relied  upon  for  reversal.  First,  that  the 
court  erred  in  refusing  to  give  a  peremptory  instruction  to  find 
for  the  defendant ;  second,  that  the  court  erred  in  admitting  in- 
competent evidence  and  excluding  competent  evidence  from  the 
consideration  of  the  jury;  third,  that  the  jury  was  not  properly 
instnicted;  and,  fourth,  that  the  verdict  is  against  the  evidence 
and  should  be  set  aside  on  that  account. 

Deceased  was  a  coal  miner  living  some  distance  east  of  Mc- 
Henr)',  and  had  been  engaged  in  mining  coal  from  a  mine  which 
lay  upon  the  west  side  of  the  tracks  of  appellant  company,  ad  join- 
it^  the  town  of  McHenry.  Near  the  place  where  he  was  killed  there 
is  a  large  coal  chute  adjoining  the  railroad  right  of  way.  A  creek, 
bo^Ti  as  "Renders  Creek,"  or  "Copperas  Branch,"  runs  through 
the  town  almost  parallel  with  the  railroad  tracks.  At  the  south 
wid  of  the  coal  chute  there  is  a  footbridge  over  this  creek,  which 
is  used  by  the  miners  in  going  to  and  from  the  mine  in  which  de- 
ceased had  been  working  for  some  time  prior  to  his  death,  and  also 
by  citizens  living  in  that  neighborhood,  whose  business  took  them 
from  one  side  of  the  railroad  tracks  to  the  other.  At  the  time 
deceased  was  killed  the  mine  was  not  running.  About  2 :30  o'clock 
in  the  afternoon  he  and  his  son  started  from  their  home  across 
the  railroad  tracks  of  the  appellant  company  to  the  mine  to  get 
some  tools  which  they  had  left  there.     When  they  reached  the 
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tracks  they  found  some  empty  box  cars  standing  on  one  of  the 
side  tracks.    They  passed  around  the  south  end  of  these  cars  and 
had  started  in  a  diagonal  direction  across  the  main  track  when  de- 
ceased was  struck  by  the  fast  train  and  killed. 

The  proof  introduced  is  to  the  effect  that,  when  tlie  mine  was 
running,  from  200  to  300  people  passed  back  and  forth  over  the 
tracks  and  across  the  footbridge  in  question  each  day,  and  wiien 
the  mine  was  not  running  fewer,  though  a  considerable  number 
of  people,  passed  over  the  footbridge  and  tracks  of  appellant 
company  each  day.  There  was  no  well-defined  passway  across 
the  railroad  tracks;  it  seems  that  persons  were  in  the  habit  of 
crossing  same  at  such  point  as  most  suited  their  convenience.  This 
condition  had  continued  for  some  time.  McHenry  is  a  town  of 
some  550  inhabitants,  in  the  center  of  a  mining  district,  and  that 
may  be  said  to  be  a  thickly  settled  community.  From  the  testi- 
mony of  all  of  the  witnesses  the  train  was  running  at  from  45  to 
50  miles  an  hour.  There  is  a  conflict  as  to  whether  the  bell  was 
ringing  or  the  statutory  signals  given,  though  the  decided  weight 
of  the  testimony  is  to  the  effect  that  the  signals  were  given  for 
the  crossing  and  the  semaphore.  No  witness  testifies  who  does 
not  say  that  the  train  whistled  at  a  point  before  it  reached  the  pJace 
where  decedent  was  struck,  though  some  of  them  state  that  it 
whistled  for  a  crossing  some  distance  from  the  town,  and  not 
for  the  crossing  at  the  edge  of  town,  where  it  should  have 
whistled. 

Deceased's  eyesight  and  hearing  are  shown  to  have  been  good. 
Whether  he  saw  or  heard  the  approach  of  the  train  which  killed 
him  is  left  a  matter  of  conjecture,  for  the  reason  that  he  was 
instantly  killed,  and  there  is  no  evidence  from  anything  he  said 
just  prior  to  his  death  indicating  that  he  knew  the  train  was  ap- 
proaching. His  Son  testifies  that  when  they  left  home  they  stop- 
ped at  the  house  of  a  friend  to  secure  a  lantern,  and  started  from 
there  across  to  the  mine ;  that  when  they  reached  the  railroad  they 
found  the  side  track  blocked  by  Oiie  or  two  box  cars,  which  were 
standing  there;  that  they  dien  turned  and  went  around  the  end 
of  the  box  cars  and  started  diagonally,  in  a  fast  walk  or  trot, 
across  the  tracks ;  that  at  this  time  he  was  laughing  and  talking 
with  his  father,  and  that  his  father  had  his  head  turned  looking 
back  at  him ;  that  he  does  not  know  whether  his  father  saw  th« 
train  or  not;  that  as  his  father  stepped  upon  the  track  he  dis- 
covered the  presence  of  the  approaching  train,  and  called  to  and 
grablied  at  his  father ;  that  his  father  continued  across  the  tracks, 
while  he  jumped  back  to  avoid  being  struck.  His  father  v-ai 
knocked  some  distance  by  the  engine,  and  death  was  almost  in- 
■  stantaneous.  Other  witnesses  were  introduced  who  corroborated 
deceased's  son  as  to  the  direction  in  which  they  were  going  3* 
the  time  he  was  killed  ana  also  as  to  the  speed  with  which  they 
were  traveling. 
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The  engineer  testifies  that  he  was  running  the  train  at  about 
^5  miles  an  hour ;  that  when  he  discovered  the  deceased  he  was 
not  more  than  125  to  150  feet  away  from  him,  and  that  when  de- 
ceased stepped  upon  the  track  he  was  scarcely  more  than  one-half 
of  this  distance  from  him ;  that  at  this  time  there  was  nothing  in 
his  power  that  could  have  been  done  to  prevent  the  injury.  On 
this  testimony  appellant  asked  for  a  peremptory  instruction,  and 
complains  because  it  was  not  ^iven. 

It  is  the  duty  of  those  in  charge  of  a  railroad  train  to  give  no- 
tice of  its  approach  to  public  crossings  and  when  passing  through 
towns  and  thickly  populated  communities,  where  they  have  a 
right  to  expect  the  presence  of  people  along  and  upon  its  right 
of  way,  and  their  failure  to  do  so  has  been  repeatedly  held  to  be 
actionable  negligence,  for  which  the  company  must  respond  in 
damages  to  those  who,  without  fault,  are  injured  by  reason 
thereof.  In  the  case  at  bar  there  is  a  conflict  in  the  testimony 
as  to  whether  or  not  signals  were  given  of  the  train's  approach. 
The  weight  of  the  evidence  is  that  they  were,  but  there  is  some 
evidence  that  no  signals  were  given,  and  that  by  reason  thereof  de- 
ceased was  not  warned.  The  train  is  shown  to  have  been  running 
at  a  high  rate  of  speed  through  a  populous  community,  where 
the  tracks  of  the  appellant  company  were  crossed  by  a  large  num- 
ber of  persons  each  day,  and,  under  the  rule  announced  in  the 
case  of  I.  C.  R.  R.  Co.  v.  Murphy,  97  S.  W.  729,  30  Ky.  Law  Rep. 
93, 11  L.  R.  A.(N.  S.)  352,  it  was  a  question  for  the  jury,  under 
these  facts  and  circumstances,  to  say  whether  the  rate  of  speed 
at  which  the  train  was  traveling  was  an  act  of  negligence  on  the 
part  of  the  defendant  company.  It  was  proper  that  the  motion 
for  a  peremptory  instruction  should  be  denied,  and  the  court  did 
not  err  in  so  doing. 

The  testimony  which  was  admitted  over  the  objection  of  ap- 
pellant, and  of  which  it  now  complains,  is  that  certain  witnesses 
were  asked  how  fast  the  train  was  going,  and  that  they  were  per- 
mitted to  answer  (without  first  qualifying  themselves  as  experts) 
that  it  was  running  "as  fast  as  it  could  to  stay  on  the  tracks/' 
and  "from  50  to  60  miles  an  hour."  This  was  a  matter  of  judg- 
ment, and  we  think  it  proper  that  the  court  permitted  witnesses 
to  testify  what,  in  their  opinion,  was  the  rate  of  speed.  It  simply 
amounted  to  the  witness  testifying  that  the  train  was  running 
very  rapidly,  or  as  rapidly  as  they  had  ever  seen  or  known  a 
train  to  run. 

Appellant  also  complains  because  these  same  witnesses  were 
permitted  to  testify  that  the  switchyard,  side  tracks,  and  the  main 
line  of  appellant's  road,  where  deceased  was  killed,  were  frequently 
used  at  all  times  of  day  by  persons  living  in  that  locality.  We 
think  this  evidence  was  entirely  competent  for  the  purpose  for 
which  it  was  introduced.  By  evidence  of  this  character  plaintiff 
sovight  to  show  that  the  switchyard  side  tracks,  and  main  line 
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of  the  appellant  company  were  in  constant  use  by  the  citizens  of 
the  town  and  vicinity,  in  passing  from  one  side  of  the  track  to 
the  other.    Such  use  could  only  be  shown  in  the  manner  in  which 
plaintiff  attempted  to  show  it.     Defendant  offered  to  show^  by 
its  engineer  what  tjie  schedule  rate  of  the  train's  speed  was  at 
the  time  and  place  of  the  accident.    Tlie  court  refused  to  permit 
this  to  be  done,  and  held  that  the  material  point  in  the  case  was, 
not  what  the  schedule  rate  of  speed  was,  but  what  the  actual 
rate  was.     If  permitted  to  answer,  however,  he  would  have  tes- 
tified that  it  was  from  45  to  50  miles  an  hour;  and  this  is  in  ac- 
cord with  what  the  testimony  of  the  majority  of  the  witnesses  in 
the  case  say,  so  that  appellant  was  not  prejudiced  by  this  ruling. 
The  fact  that  the  schedule  rate  was  45  miles  an  hour  would  be  a 
circumstance  wHich  the  jury  might  consider  as  bearing  on  its  rate 
of  speed.    The  value  of  such  evidence  is  slight,  because  dependent 
upon  many  circumstances,  such  as  the  condition  of  the  engine, 
the  weight  of  the  load  which  it  pulls,  as  well  as  condition  of  the 
track,  weather,  etc.    Still  the  schedule  showing  the  rate  of  speed 
may  be  admitted  in  evidence  for  what  it  is  worth. 

Appellant  objects  to  all  of  the  instructions  given  by  the  court 
on  the  ground  that  they  do  not  fairly  present  the  law  of  the  case. 
It  is  insisted  that  instruction  No.  1  is  faulty  in  that  it  authorized 
a  recovery  if  the  engineer  in  charge  of  the  train  failed  to  give 
timely  or  sufficient  warning  of  the  train's  approach ;  that  the  use 
of  the  word  "timely,"  without  any  explanation  as  to  exactly  what 
precaution  the  railroad  company  should  have  taken,  and  the  use 
of  the  word  "sufficient''  in  the  same  way,  left  the  jury  to  specu- 
late, without  any  standard  by  which  to  measure  the  alleged  negli- 
gent acts ;  that  under  this  instruction  the  jury  might  have  believed, 
and  so  found,  that  it  was  the  duty  of  the  defendant  to  stop  the 
train,  while  under  the  facts  it  was  impossible  to  do  so  in  time  to 
prevent  the  iniury  after  deceased's  peril  was  discovered;  that  the 
instruction  is  likewise  faulty  in  that  no  r^ard  is  had  to  the  plea 
of  contributory  negligence,  which,  if  supported  by  the  evidence, 
was  a  complete  defense;  that  each  instruction  should  have  pre- 
sented this  idea,  either  by  having  it  embodied  in  the  instruction,  or 
by  reference  to  the  instruction  in  which  this  pl^a  of  the  defendant 
was  presented :    that  the  words  "sufficient  warning"  are  too  in- 
definite, in  that  they  gave  the  jury  the  right  to  judge  and  deter- 
mine what  warnings  were  sufficient,  whereas  the  instruction  should 
have  limited  them  to  a  determination  of  the  question  as  to  whether 
or  not  the  statutory  warnings  of  the  train's  approach  were  given. 
The  same  objections  that  are  urged  to  instruction    No.    1    are 
urged  to  instruction  No.  2.     The  further  qomplaint  is  made  of 
this  instruction  that  it  permits  a  recovery  on  the  part  of  the  plain- 
tiff without  any  regard  to  his  contributory  negligence.    The  ob- 
jection to  intruction  No.  3  is  that  it  is  predicated  upon  the  idea 
that  defendant  was  guilty  of  gross  negligence,  when  there  was 
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no  evidence  that  tended  to  show  gross  negligence ;  that,  as  given, 
the  instruction  had  the  effect  of  placing  the  burden  upon  the  de- 
fendant of  showing  that,  after  those  in  charge  of  the  train  dis- 
ojvered  deceased's  peril,  they  were  guilty  of  no  negligence,  whereas 
it  15  urged  that  the  burden  should  have  been  cast  upon  the  plaintiff 
to  show  that  they  were  guilty  of  negligence  after  discovering  the 
peril  of  deceased. 

Appellee's  answer  to  these  objections  is  that  these  identical  in- 
structions were  approved  in  the  case  of  I.  C.  R.  R.  Co.  v.  Mur- 
phy, 97  S.  W.  729,  30  Ky.  Law  Rep.  93,  11  L.  R.  A.  (N.  S.)  352, 
and  that,  therefore,  they  are  not  subject  to  criticism,  and,  having 
been  approved  in  that  case  by  this  court,  they  are  now  the  law, 
which  should  be  recognized  and  given  full  credit  as  such.     To 
this  latter  conclusion  we  cannot  subscribe  our  unqualified  approval. 
The  fact  that  the  instructions  were  given  in  another  case,  and  on 
appeal  here  approved,  does  not  by  any  means  justify  the  conclu- 
sion that  they  are  applicable  to  the  case  at  bar.     The  facts  in 
the  two  cases,  while  similar  in  some  respects,  are  very  dissimilar 
in  others,  and  the  instructions  in  each  particular  case  must  present 
the  law  of  the  case  as  warranted  by  the  facts  proven.    These  in- 
structions are  correct  as  far  as  they  go,  but  they  failed  to  present 
to  the  jury  the  duty  which  deceased  owed  to  himself  for  his  own 
safety  w^hen  attempting  to  pass  over  the  tracks  of  the  defendant 
company,  and,  while  the  instructions  given  set  out  in  detail  the 
duty  which  the  railroad  company  owed  to  the  public  as  to  rate  of 
speed,  signals,  lookout  duty,  etc.,  in  passing  through  populous  com- 
munities, they  failed  to  define  the  duties  which  the  decedent  owed 
to  himself  for  his  own  safety  under  similar  circumstances,  and  the 
failure  to  present  this  idea  to  the  jury  left  it  to  conclude,  as  it 
naturally  would,  in  the  absence  of  any  such  instruction,  that  the 
decedent  could  go  upon  the  tracks  of  the  appellant  company  at 
any  time  and  place  he  chose,  and,  if  the  company  was  shown  to 
have  been  derelict  in  the  discharge  of  any  of  the  enumerated  duties 
which  it  owed  to  the  public  at  such  time  and  on  such  occasion, 
then  a  recovery  could  be  had,  even  though  the  deceased  had  exer- 
cised no  care  whatever  for  his  own  personal  safety,  and  his  death 
may  have  resulted   directly   from   this   negligence  on  his  part. 
Southern  Railway  Co.  in  Ky.  v,  Winchester's  Ex'x,  105  S.  W.  167, 
32  Ky.  Law  Rep.  19. 

The  objection  to  the  use  of  the  words  "timely"  and  "sufficient" 
warning  in  instructions  1  and  2  is  not  well  taken.  These  are 
words  of  general  import,  in  common  use,  and,  as  applied  in  these 
instructions,  have  been  frequently  approved.  There  can  be  no 
hard  and  fast  rule  laid  down  as  to  what  is  a  "timely"  or  a  "suffi- 
cient" warning;  but  the  jury  must  be  left  in  each  case  to  deter- 
^nine  from  the  evidence  in  that  case  whether  or  not  those  in 
charge  of  the  train  exercised  reasonable  care  in  its  operation  to 
avoid  mjury  to  the  public.  It  is  true  that  there  are  certain  statutory 
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signals  which  must  be  given  by  trains  in  approaching  crossings, 
but  the  duty  of  those  in  charge  of  trains  is  not  limited  to  a  com- 
pliance with  the  statutory  provisions;  but  they  must,  in  addition 
to  the  observance  of  such  provisions  as  to  signals,  etc.,  at  all  times 
use  reasonable  care  to  avoid  injury  to  any  one  who  may  be  upon 
the  track,  and  this  degree  of  care,  of  course,  covers  a  very  wide 
range.    In  the  country  and  sparsely  settled  communities  it  is  very 
slight,  while  at  public  crossings,  in  towns  and  thickly  populated 
communities,  it  is  greatly  increased.    It  may  be  said  that  the  de- 
gree of  care  imposed  upon  those  operating  a  train  increases  ex- 
actly the  ratio  as  the  liability  to  come  into  contact  with  persons 
passing  upon,  along,  and  over  the  track  increases,  so  that  what 
would  be  reasonable  care  or  "timely"  warning  in  one  locality  or 
under  one  state  of  facts  might  be  neither  reasonable  nor  *'timely" 
in  another  localitv  and  under  a  different  state  of  facts.    Therefore 
the  court  very  wisely  left  to  the  determination  of  the  jury  this 
question. 

Appellant  also  complains  because  the  court  did  not,  in  instniction 
No.  1,  say  to  the  jury  that  if  they  found  the  company  guilty  of 
negligence,  as  therein  defined,  they  should,  nevertheless,  find  in 
its  favor  if  they  should  further  find  that  deceased  himself  was 
negligent  in  going  upon  the  track,  and  that  but  for  such  negligence 
on  his  part  the  accident  would  not  have  occurred.  This  point 
would  be  well  taken  if  it  was  necessary  to  embody  the  whole  law 
of  a  case  in  one  instruction.  Such,  however,  is  not  the  rule.  The 
law  can  be  much  more  clearly  given  and  made  more  easily  under- 
stood by  being  set  out  in  a  series  of  instructions.  As  the  idea 
which  appellant  insists  should  have  been  embodied  in  instructions 
1  and  2  was  fully  and  completely  expressed  in  instruction  3,  ap- 
pellant has  no  substantial  ground  of  complaint.  The  instructions 
must  be  read  and  considered  as  a  whole,  and  when  each  is  so 
read  in  connection  with  the  others,  if  they  present  plaintiff's 
case  and  defendant's  defense  as  set  up  in  their  respective  plead- 
ings and  supported  by  proof,  the  ends  of  the  law  have  been  com- 
plied   with. 

Instruction  No.  3  is  faulty  in  that  there  was  no  proof  which 
authorized  the  qualification  which  the  court  added  thereto.  The 
engineer  testified  that  when  deceased  came  upon  the  track  the 
engine  was  so  close  to  him  that  it  was  impossible  for  anything: 
to  have  been  done  to  avoid  injuring  him.  There  was  no  proof 
whatever  which  tended  to  contradict  this  statement  of  the  engin- 
eer. Hence  the  qualfying  clause:  "Unless  the  jury  should  fur- 
ther believe  from  the  evidence  that  the  defendant's  engineer, 
Theodore  Shelton,  alias  'Bud'  Shelton,  on  said  occasion  saw  the 
peril  in  which  said  decedent's  negligence,  if  any,  had  placed  him, 
and  that  said  engineer  thereafter  failed  to  use  ordinary  care  to 
g:ive  the  intestate  warning  of  the  approach  of  said  train,  then  and 
in  that  event  the  law  is  for  the  plaintiff,  notwithstanding  the  plain* 
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tiff  may  have  been  guilty  of  contributory  negligence" — should  not 
have  been  added  to  this  instruction.  Instruction  No.  3,  with 
this  clause  omitted,  properly  presented  the  defendant's  plea  of 
contributory  negligence  on  the  part  of  the  decedent,  as  warranted 
bv  the  proof. 

.\s  there  must  be  another  trial  of  this  case,  we  expressly  re- 
frain from  passing  upon  the  complaint  that  the  verdict  is  against 
the  weight  of  the  evidence. 

For  the  reasons  indicated,  the  judgment  is  reversed,  and  cause 
remanded  for  another  trial  consistent  with  this  opinion. 


Sutton  v,  htt  Logging  Co. 

(Supreme  Court  of  Lpuisiana,  May  25,  1908.) 

[46  So.  Rep.   649.] 

Railroada — Injury  to  Person  on  Track — Contributory  Negligence. 
— In  a  suit  for  damages  for  the  death  of  a  person,  when  the  pre- 
ponderance of  the  evidence  shows  that  the  deceased  at  the  time  of  the 
accident  was  attempting  to  cross  the  track  immediately  in  front  of 
defendant's  locomotive  and  tender  moving  backwards,  held,  that  the 
negligence  of  the  deceased  was  the  proximate  cause  of  the  injury,  for 
which  the  defendant  is  not  responsible,  even  though  its  servants 
were  guilty  of  prior  negligence  in  the  operation  of  the  locomotive. 

Negligence — Last  Clear  Chance. — Where  the  party  injured  had 
the  last  clear  chance  of  avoiding  the  accident,  he  cannot  recover. 

(Sullabus  by  the  Court.) 

Appeal  from  Fifth  Judicial  District  Court,  Parish  of  Winn; 
George  W^ear,  Judge. 

Action  by  A.  M.  Sutton  against  the  Lee  Logging  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.    Reversed. 

Grisham  &  Stennis  and  Hudson,  Potts  &  Bemstien,  for  appel- 
lant. 
Gamble  &  (yConnell,  for  appellee. 

Land,  J.  This  is  a  suit  to  recover  damages  for  the  death  of 
^hc  plaintiff's  husband,  who  was  killed  by  a  backing  locomotive 
and  tender  on  defendant's  logging  tramway. 

The  case  was  tried  before  the  district  judge,  who  rendered 
judgment  in  favor  of  the  plaintiff  for  the  sum  of  $1,000.  De- 
fendant has  appealed. 

The  petition  alleges  that  plaintiff's  husband,  while  walking  along 
the  track  of  the  defendant  road,  was  run  over  by  an  engine  and 
Render  in  charge  of  defendant's  employees  and  was  thereby  fatally 
injured. 
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The  negligence  charged  in  the  petition  consists  in  the  absence 
of  a  lookout  on  the  rear  end  of  the  tender  and  a  failure  to  sound 
the  whistle,  ring  the  bell,  or  otherwise  give  warning  of  the  ap- 
proach of  the  locomotive  and  tender.  The  petition  alleges  thai 
the  place  of  the  accident  was  on  a  part  of  the  line  continually 
traveled  by  pedestrians  with  the  acquiescence  of  the  defendant 
company,  and  that  the  want  of  a  sufficient  lookout  on  the  ap- 
proaching train  backing  along  the  track  was  in  wanton  and  reck- 
less disregard  of  human  life. 

The  defense  is  a  general  denial,  coupled  with  the  averment  that 
the  death  of  Sutton  was  caused  bv  his  own  fault,  and  in  the  alier- 
nalive  the  defendant  pleads  contributory  negligence. 

The  record  does  not  contain  the  reasons  on  which  the  judgment 
was  predicated.  Hence  we  do  not  know  what  ultimate  facts  were 
found  by  the  judge  a  quo,  A  perusal  of  the  record  shows  thai 
the  main  controverted  issue  of  fact  was  whether  at  the  time  of 
the  accident  the  deceased  was  walking  along  the  track,  as  allegerf 
in  the  petition,  or  had  come  upon  the  track  immediately  in  front 
of  the  moving  locomotive  and  tender.  The  direct  evidence  in 
the  record  supports  the  latter  theory,  Mrs,  Roark.  the  only  wit- 
ness testifying  to  all  the  surrounding  facts  and  circumstance*', 
swore  that  Sutton,  an  old  and  feeble  man.  accompanied  by  hii 
grandson,  about  six  years  of  age,  were  walking  by  the  side  of 
the  track,  and  suddenly  turned  and  attempted  to  cross  immediately 
in  front  of  the  backing  locomotive  and  tender.  This  witness  un- 
doubtedly saw  the  accident,  and  her  testimony  is  direct,  positive. 
and  circumstantial.  On  this  particular  issue  it  is  confinned  in 
part  by  the  testimony  of  Thomas,  the  manager  of  defendant,  who 
was  in  the  cab  of  the  locomotive  at  the  lime.  Thomas  testified 
that  he  was  temporarily  occupying  the  seat  of  the  fireman,  wl'C 
was  engaged  in  firing  up.  and  that,  looking  through  the  windoii', 
he  saw  a  small  boy  step  on  the  track  about  15  feet  in  front  of  liie 
tender,  and  yelled  to  the  engineer  to  stop,  and  the  stop 
was  made  as  soon  as  possible,  biU  not  in  time  to  save  the  lives  of 
the  old  man  and  the  boy.  Thomas  further  testified  that  he  was 
looking  down  the  track,  and  would  have  seen  the  deceased  if  li^ 
had  been  walking  thereon.  Thomas  never  saw  the  deceased  until 
after  the  accident.  J.  C.  Sutton,  son  of  the  deceased,  saw  Ins 
father  and  the  boy  approach  the  track,  but  did  not  see  them  on  i'- 
llrs.  J.  C.  Sutton  saw  her  father-in-law  and  the  boy  on  the  track 
about  five  minutes  before  the  accident.  The  plaintiff  in  the  suit 
testified  that  she  saw  the  tender  strike  her  grandson,  but  did  not 
see  it  strike  her  husband,  and  she  "thought  he  had  siepped  off- ' 
The  same  witness  further  testified  that  she  saw  her  husband  on 
the  track  a  little  before  the  accident,  but  he  got  off,  she  thotigM. 
but  that  she  did  not  see  her  grandson  until  he  was  struck.  As  it 
is  admitted  that  the  deceased  and  the  boy  were  together  on  the 
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occasion  in  question,  and  both  were  run  over,  it  is  strange  that 
the  plaintiff  never  saw  them  both  at  the  same  time. 

We  do  not  think  that  the  testimony  adduced  in  behalf  of  the 
plaintiff  contradicts  that  given  by  Mrs.  Roark  and  Thomas.  The 
latter  was  connected  by  affinity  with  the  deceased,  and  he  seems 
to  have  testified  with  frankness  and  candor.  The  track  was  laid 
on  the  ground,  had  never  been  filled  in,  and  afforded^  rough  walk- 
ing for  an  old  and  feeble  man.  There  was  better  walking  on  the 
side,  and  it  does  not  seem  probable  that  the  old  man  elected  to 
walk  on  or  over  the  irregularly  laid  ties.  Be  that  as  it  may,  we 
do  not  see  how  the  direct  and  positive  evidence  in  the  case  can  be 
<Iisregarded  without  some  good  reason.  There  is  nothing  improb- 
able in  the  testimony  to  the  effect  that  the  old  man,  infirm 
and  somewhat  deaf,  attempted  to  cross  the  track  in  front  of  the 
nvoving  locomotive  and  tender.  .  According  to  the  testimony  of 
Mrs.  Roark,  the  child  saw  the  danger  and  attempted  to  escape, 
but  did  not  quite  clear  the  tender. 

If  the  deceased  suddenly  attempted  to  cross  the  track  im- 
mediately in  front  of  the  moving  locomotive  and  tender,  we  do 
not  see  how  the  defendant  can  be  held  responsible  in  damages  for 
prior  alleged  negligence,  such  as  not  keeping  a  lookout  or  giving 
signals,  which  was  not  the  proximate  cause  of  the  accident.  The 
(lay  was  bright,  and  the  affirmative  evidence  shows  that  the 
whistle  was  sounded  and  the  bell  was  rung.  The  speed  was  slow, 
and  nothing  prevented  the  deceased  from  seeing  or  hearing  the 
approach  of  the  locomotive.  Conceding  that  a  better  lookout,  or 
more  continued  signals,  might  have  possibly  averted  the  accident, 
it  is  equally  true  that  Sutton  could  have  prevented  the  injury  by 
more  attention  to  his  own  safety.  -As  his  negligence  was  the 
proximate  cause  of  the  accident,  there  is  no  room  for  the  doctrine 
oi  the  last  clear  chance,  which  necessarily  implies  subsequent  neg- 
ligence on  the  part  of  the  defendant. 

The  accident  happened  on  a  log  tramway  in  the  woods.  There 
^ere  a  few  cabins  in  the  immediate  vicinity,  occupied  by  defend- 
ant's employees  and  their  families.  There  were  no  crossings  or 
established  roads.  The  track,  to  a  considerable  extent,  was  used 
by  defendant's  servants  as  a  pathway.  The  danger  to  persons 
crossing  the  track  was  very  remote.  In  the  light  of  all  the  sur- 
rounding facts  and  circumstances,  we  are  not  prepared  to  say 
Aat  the  defendant's  servants  were  guilty  of  any  negligence  in 
the  operation  of  the  locomotive  and  tender  on  the  occasion  in 
question.  Conceding  that  the  servants  of  defendant  were  guilty 
of  some  degree  of  negligence,  the  deceased  had  the  last  clear  op- 
portunity of  avoiding  the  accident,  and  his  infirmities  called  for 
the  exercise  of  greater,  caution  on  his  part.  Barnhill  v,  Texas 
i  P.  Ry.  Co.,  109  La.  43,  33  South.  63. 

We  do  not  think  that  the  evidence  shows  that  th«  deceased  was 
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at  the  time  of  the  accident  walking  along  the  defendant's  track, 
and  consider  it  unnecessary  to  discuss  the  case  from  that  stand- 
point 

The  judgment,  therefore,  is  reversed,  and  plaintiff's  suit  is  dis- 
missed, with  costs  in  both  courts. 


HoAG  z:  South  Dover  Marble  Co. 

(Court  of  Appeals  of  New  York,  Sept.  39,  1908.) 

[85  N.   E.  Rep.  667.] 

Street  Railroads — Use  of  HigbwaTS — Frightening  Animals.* — 1'he 

right  of  a  surface  railroad  company  to  use  its  cars  within  the  bounds 
of  a  highway  includes  the  right  to  do  such  things  and  make  such 
noises  as  are  necessary,  usual,  and  incidental  to  such  use. 

Same — Negligence — Evidence.* — A  car  of  a  surface  railroad  laid 
along  a  highway  stopped  to  allow  a  driver  of  a  horse  to  cross  ihe 
track.  The  driver,  after  crossing,  proceeded  along  the  side  of  the  car, 
and  when  opposite  the  center  thereof  the  motorman  released  ihe  air 
brakes,  causing  a  hissing  sound,  frightening  the  horse,  and  causing  in- 
jury to  the  driver.  The  horse  had  not  given  any  evidence  of  fear  up 
to  the  time  the  accident  occurred.  The  hissing  sound  was  but  the 
usual  sound  occasioned  by  releasing  air  brakes.  Held  insufficient,  as 
a  matter  of  law,  to  show  actionable  negligence. 

Apjeal  from  Supreme  Court,  Appellate  Division,  Second  De- 
partment. 

Action  by  Mary  Hoag  against  the  South  Dover  Marble  Com- 
pany. From  a  judgment  of  the  Appellate  Division  (120  .■Vpp. 
Div.  892,  105  N.  Y.  Supp.  1121).  affirming  a  judgment  on  ilie 
verdict  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

See,  also.  50  Misc.  Rep.  499,  100  N.  Y.  Supp.  639. 

Prank  Vcrner  Johnson,  for  appellant. 
Waller  Farriiigton.,  for  respondent. 

Chase.  J.  The  defendant  operates  a  trolley  railroad  upon  and 
along  a  highway  in  the  county  of  Dutchess,  for  the  purpose  o£ 
transporting  freight  from  its  quarries  to  a  freight  station  of  a 
steam  railroad..  The  plaintiff  was  proceeding  westerly  on  such 
highway,  riding  in  a  wagon  drawn  by  one  horse,  which  she  was 
driving.    Some  distance  ahead  of  her  another  woman  was  riding 

♦See  toot-note  appended  to  Brunswick  &  B.  R.  Co.  t'.  Hoodenpylt 
(Ga.),  28  R.  R.  R,  37.  51  Am.  &  Eng.  R.  Cas..  N.  S..  37.  where  all  ih' 
authorities  on  the  subject  in  this  series,  preceding  it,  are  collccied. 
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in  a  wagon  drawn  by  a  horse  which  she  was  driving,  and  as  such 

woman  approached   a   slight  bend  in   the  highway,   where   the 

track  of  the  trolley  line  crossed  the  beaten  path  of  the  highway, 

one  of  the  defendant's  flat  cars  was  seen  approaching  frort  the 

west.   The  car  was  stopped  before  it  reached  the  place  where  the 

trade  of  the  railroad  crossed  the  beaten  part  of  the  highway,  and 

the  woman  driving  in  advance  of  the  plaintiff  crossed  in  front 

of  the  car  and  proceeded  westerly.     The  motorman  of  the  car 

indicated  to  the  plaintiff  that  she  could  proceed  and  cross  in  ad- 

\-ance  of  the  car.     She  continued  her  course  westerly,  crossing 

in  front  of  the  car,  and  proceeded  westerly,  driving  her  horse  on 

a  walk,  and  when  about  opposite  the  center  of  the  car  the  horse 

suddenly  Jumped  to  the  left  into  a  ditch,  upsetting  the  wagon,  and 

the  plaintiff  was  injured,  for  which  injury  this  action  is  brought. 

The  car  was  equipped  with  hand  brakes,  and  also  with  brakes 

f^perated  by  air  compressed  by  an  automatic  motor  pump.    The 

jury  could  have  found  from  the  evidence  that  the  air  brakes  were 

set  against  the  wheels  as  the  car  stood  upon  the  track,  and  that 

the  motorman  released  the  brakes  at  about  the  time  the  horse 

jumped  to  one  side,  and  that  the  release  of  such  brakes  caused  a 

hissing  sound  as  the  air  escaped,  which   frightened  tfie  horse. 

The  air  escape  was  about  six  feet  under  and  in  front  of  the 

center  of  the  car.     The  testimony  shows  that  the  sound  was  the 

usual  and  ordinary  sound  occasioned  by  releasing  air  brakes,  and 

the  court  chargred  the  jury  at  the  request  of  the  defendant  that 

the  noise  was  not  unusual.    No  evidence  was  offered  on  the  trial 

relating  to  the  defendant's  right  to  occupy  the  highway  as  stated. 

It  was  assumed  on  the  trial  that  the  defendant's  use  of  the  hig:h- 

w  was  rightful,  and  we  shall  so  assume  on  this  appeal.     The 

''nly  ground  of  negligence  claimed  by  the  plaintiff  is  that  the 

motorman  should  have  waited  until  the  plaintiff  was  fully  west 

of  the  car  before  releasing  the  brakes. 

It  appears  that  the  motorman  had  been  employed  by  the  de- 
fendant for  three  years  or  more.     He  had  seen  the  plaintiff's 
r/Tse  frequently,  and  met  it  on  the  highway  once  or  twice  a  week, 
and  it  always  went  by  the  car  all  ri2:ht.     The  plaintiff  testified 
*nat  she  had  had  the  horse  about  twelve  years,  and  had  driven  it 
nearly  ever)-  day,  and  that  it  was  very  kind  and  gentle,  and  not 
afraid  of  the  cars.     It  is  not  claimed  by  her  that  on  the  day  of 
^he  accident  the  horse  had  given  any  evidence  of  fear  up  to  the 
time  the  accident    actually   occurred.     The   motorman    testified 
that  the  horse  pricked  up  his  ears  as  he  approached  the  car,  but 
*^^. there  was   nothing  to  indicate  that  he  was   frightened   or 
afraid."   The  right  of  a  surface  railroad  company  to  run  its  cars 
^Win  the  bounds  of  a  highway  includes  the  right  to  do  such 
things  and  make  such  noises  as  are  necessary,  usual,  and  inci- 
^^Ul  to  such  use.    The  car  was  stopped,  and  remained  standing, 
31 R  R  R-is 
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to  allow  the  plaintiff  to  cross  the  track  in  safety.  The  removal 
of  the  brakes  was  an  act  entirely  independent  of  the  fact  of  plain- 
tiff's crossing  the  tracks,  and  such  act  should  be  considered  in 
conntction  with  the  facts  and  circumstances  existing  when  the 
brakes  were  released.  Under  the  circumstances  disclosed  we  are 
of  the  opinion  that  there  was  no  evidence  to  justify  the  submission 
of  the  question  of  the  defendant's  negligence  to  the  jury.  The 
circumstances  would  not  suggest  to  an  ordinarily  prudent  man 
thai,  after  the  wagon  had  cleared  the  track  and  plaintiff  was 
proceeding  westerly,  it  was  necessary  to  further  refrain  from 
doing  any  act  necessary  to  start  the  car. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

CuLLEN,  C.  J.,  and  Gray,  Haight,  Werner,  Willard  Baht- 
LETT,  and  HiscocK,  JJ.,  concur. 

Judgment  reversed,  etc. 


Louisville  Ry.  Co.  v.  McCarthy. 

(Court  of  Appeals  of  Kentucky,  Oct.  16,  1908,) 

[112  S.  W-  Rep.  925,] 

Negligence — Imputed  Negligence — Husband  and  Wife.* — Under 
the  Weissinger  act,  defining  the  rights  of  married  women,  a  wife  is 
not  chargeable  with  the  negligent  acts  of  her  husband,  unless  the  re- 
lation of  master  and  servant  or  principal  and  agent  exists;  and,  where 
personal  injury  results  to  the  wife  from  the  concurrent  negligence  of 
the  husband  and  a  third  person,  the  negligence  of  the  husband  is  not 
ordinarily  attributable  to  the  wife,  So  as  to  bar  a  recovery  by  her. 

Appeal  from  Circuit  Court,  Jefferson  County,  Common  F'c^s 
Branch,  First  Division. 

"To  be  officially  reported," 

Action  by  Bridget  McCarthy  against  the  Louisville  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals- 
Affirmed. 

Fairleigh,  Strauss  &  Fairleigh  and  Greene  &  Van  iVinkk.  fof 
appellant. 

M.  K.  Yonts,  for  appellee, 

*For  the  authorities  in  this  series  on  the  subject  of  imputed  negli- 
gence, see  foot-nole  appended  to  Nonn  v.  Chicago  City  Ry.  Co.  (HI'. 
28  R.  R.  R.  532.  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  533;  Eckels  v.  Mu'l- 
schall  (111.),  28  R.  R.  R.  553.  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  553:  la« 
foot-note  appended  to  Louisville  &  N.  R.  Co.  v.  Armstrong  (Ky.l- 
28  R.  R.  R.  40,  51  Am.  &  Eng.  R.  Cas.,  N.  S..  40;  last  foot-note  ap- 
pended to  Cornovski  v.  St,  Louis  Transit  Co.  (Mo.).  27  R.  R,  R-  3". 
50  Am.  &  Eng.  R.  Cas.,  N.  S,,  37. 
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L^ssixG,  J.  This  is  an  appeal  from  a  judgment  of  the  Jeffer- 
son circuit  court,  wherein  appellee  recovered  $1,500  damages  for 
personal  injuries  which  she  received  in  a  collision  with  one  of 
appellant*s  cars  while  she  was  being  driven  west  on  Frankfort 
avenue  in  a  carriage.  She  charged  that  the  collision  and  con- 
sequent injury  to  her  was  due  to  the  gross  negligence  of  the 
agents  and  servants  of  appellant  in  charge  of  the  car.  The  an- 
swer, in  addition  to  traversing  the  allegations  of  the  petition, 
pleaded  contributory  negligence.  A  reply  traversed  the  affirm- 
ative matter  of  the  answer,  and  upon  the  issues  thus  joined  the 
case  was  tried,  and  the  verdict  appealed  from  rendered.  Several 
reasons  were  urged  in  the  motion  for  a  new  trial  why  the  ver- 
ilict  should  be  set  aside  and  a  new  trial  awarded,  but  upon  this 
appeal  but  one  ground  for  reversal  is  urged,  to  wit,  the  failure 
of  the  court  to  properly  instruct  the  jury  on  the  subject  of  im- 
puted negligence. 

The  appellant  asked  the  court  to  give  the  following  instructions : 
"I  A)  The  court  instructs  the  jury  that,  although  they  may  be- 
lieve from  the  evidence  that  the  motorman  in  charge  of  the  car 
that  collided  with  the  surrey  in  which  plaintiff  was  riding  was 
negligent  in  the  management  and  operation  of  his  car  at  the  time 
of  said  collision,  yet  if  they  further  believe  from  the  evidence  that 
the  person  driving  said  surrey  was  also  negligent  at  said  time 
and  place,  and  but  for  his  negligence,  contributing  or  helping  to 
bring  about  said  accident,  the  same  would  not  have  occurred,  then 
the  law  is  for  the  defendant,  and  the  jury  should  so  find.     (B) 
H  the  jury  believe  from  the  evidence  that  the  driver  of  the  sur- 
rey in  which  plaintiff  was  ridine  at  the  time  of  the  collision  com- 
plained of  herein  drove  the  same  across  the  track  on  which  de- 
fendant's car  was  running  so  close  to  the  front  end  of  said  car 
thai  he  rendered  it  impossible  for  the  motorman  in  the  exercise 
of  ordinary  care  to  stop  his  car  in  time  to  prevent  a  collision  with 
^id  surrey,  then  the  law  is  for  the  defendant,  and  the  jury  should 
so  find."     This  the  court  refused  to  do,  and  gavp  instead  in- 
struction No.  5,  which  is  as  follows:     "In  this  case,  gentlemen, 
the  plaintiff  is  responsible  only  for  such  negligence,  if  any  there 
was,  that  she  was  guilty  of.     She  is  not  liable  for  any  contribu- 
tory neglig[ence,  if  any  there  was,  that  may  have  been  committed 
^v  her  husband,  who  was  the  driver  of  the  surrey.     I  will  say, 
further,  to  you  that  if  you  believe  from  the  evidence  that  the 
motorman  discharged  all  of  the  duties  of  which  I  have  spoken 
to  you — that  is,  that  he  did  keep  a  lookout  ahead,  did  have  his 
<^r  under  reasonable  control,  did  sound  the  customary  signals, 
^nd  did  exercise  ordinary  care  to  prevent  injury  to  the  vehicle 
in  which  the  plaintiff  was  riding — but  that  the  vehicle  suddenly 
appeared  upon  the  track  that  the  street  car  was  occupying,  so 
dose  to  the  street  car  that  the  motorman  could  not  avoid  the  ac- 
cident by  the  exercise  of  ordinary  care,  then  the  law  is  for  the 
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defendant,  and  you  should  so  find."  And  it  is  the  action  of  the 
court  in  refusing  to  give  instructions  A  and  B,  asked  for,  end  in 
giving  instruction  No.  5,  of  which  appellant  now  complains. 

The  evidence  shows  that  appellee  and  her  husband  and  two 
others  were  driving  west  on  Frankfort  avenue  on  Sunday  after- 
noon, and  a  car  of  appellant  company  was  going  in  the  same 
direction,  and  while  the  carriage  in  which  appellee  was  riding 
was  upon  the  west-bound  track  of  appellant  its  car  ran  into  the 
vehicle  from  behind,  overturned  it,  and  threw  them  out,  and  ap- 
pellee sustained  the  injury  complained  of.  It  is  the  contention 
of  appellant  that  the  horse  which  was  being  driven  by  appellee's 
husband  became  frightened  at  a  passing  railroad  train,  and 
swerved  suddenly  upon  the  track  a  short  distance  before  the  car, 
and  when  the  car  was  so  close  upon  it  that  the  accident  and  col- 
lision was  unavoidable.  It  is  conceded  for  appellant  that  ap- 
pellee did  nothing  whatever,  and  was  a  passive  occupant  of  the 
carriage,  and  unless  the  negligence  of  her  husband  (if  any  there 
was),  as  driver,  can  be  imputed  to  her.  then  she  is  without  fault, 
and  must  recover  in  any  event,  if  those  in  charge  of  the  car  were 
shown  to  have  been  negligent  of  their  duty.  This  presents  the 
question  squarely  as  to  whether  or  not  the  negligence  of  a  hus- 
band while  driving  a  vehicle  in  which  his  wife  is  a  passenger  can 
be  imputed  to  the  wife  in  an  action  for  damages  by  her,  and 
whether  or  not  the  relation  of  husband  and  wife  is  such  as  that 
the  wife  cannot  recover  under  such  circumstances  if  it  is  shown 
that  the  husband,  with  whom  she  was  riding,  was  guilty  of  neg- 
ligence. A  somewhat  similar  question  was  raised  in  the  case  of 
Cahill  u.  C.  \.  O.  &  T.  P.  R.  R.  Co.,  92  Ky.  345,  18  S.  W.  2, 
where  it  was  held  that  a  person,  who  was  injured  while  riding 
in  a  vehicle  at  the  invitation  of  the  owner,  cannot  have  the  con- 
tributory neglect  of  the  owner,  who  was  the  driver,  imputed  to 
him,  unless  the  relation  of  principal  and  agent  or  master  and 
servant  exist  between  the  passenger  and  the  owner  of  the  ve- 
hicle. The  principle  announced  in  ihat  case  has  been  followed 
in  a  number  of  subsequent  cases. 

While  admitting  that  the  trend  of  this  opinion  is  to  the  effect 
that  the  occupant  of  a  vehicle  is  not  chargeable  with  the  contribu- 
tory neglect  of  the  driver  thereof,  unless  the  relation  between 
them  is  that  of  principal  and  agent  or  master  and  servant,  or  such 
that  the  passenger  has  some  authority  and  control  or  direction 
over  the  acts  of  the  driver,  appellant  relies  upon  the  case  of 
Central  Passenger  Railway  Company  v.  Chatterson,  14  Ky.  Law 
Rep.  665,  and  the  authority  of  numerous  courts  of  last  resort 
in  other  states,  to  support  its  contention  that  the  contributory 
neglect  of  the  husband  is  to  be  imputed  to  the  wife,  because  of 
the  marital  relation.  The  case  of  Central  Passenger  Railway 
Company  i'.  Chatterson  was  decided  before  the  passage  of  the 
Weissinger  act,  and,  as  counsel   for  appellant  correctly  states. 
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the  doctrine  of  imputing  the  neglect  of  the  husband  to  the  wife 
(lid  not  arise  at  common  law  by  reason  of  the  fact  of  the  hus- 
band's interest  in  his  wife's  estate,  and  of  the  further  fact  that 
the  wife  was  not  allowed  to  sue  without  joining  her  husband  as 
a  party  plaintiff.  Such  was  the  rule  in  Kentucky  prior  to  the 
pa'i^age  of  the  Weissinger  act,  and  necessarily  "this  question 
rr»uld  not  have  arisen  in  Kentucky  before  the  Weissinger  act 
was  passed/*  This  being  true,  the  Kentucky  authority  relied 
upon  by  appellant  does  not  apply.  In  the  Chatterson  Case  both 
hufiband  and  wife  were  joined  as  plaintiffs,  and  the  court  evi- 
dently regarded  the  driver  as  the  agent  and  servant  of  both,  and 
held  that  the  jury  should  have  been  so  instructed.  Since  the 
passage  of  the  Weissinger  act  our  court  has  not  been  called  upon 
to  pass  upon  this  question ;  but,  as  above  indicated,  it  is  not  a 
new  one,  but  one  which  has  been  passed  upon  by  most  every 
state  in  the  Union.  An  examination  of  the  authorities  shows  that 
in  many  states  the  negligence  of  the  husband  in  driving  a  ve- 
hicle is  attributed  to  the  wife,  and  she  has  been  denied  the  right 
to  recover.  The  Supreme  Courts  of  Illmois,  Texas,  Vermont, 
Pennsylvania,  Iowa,  Connecticut,  and  Massachusetts  have  so  held ; 
while,  on  the  other  hand,  the  Supreme  Courts  of  the  states  of 
Indiana,  New  York,  and  Ohio,  and  numerous  federal  authorities, 
bold  that  the  negligence  of  the  husband  is  not  to  be  imputed  to 
the  wife,  and  that,  even  though  he  is  negligent,  she  is  not  denied 
the  right  of  recovery  because  thereof. 

In  the  case  of  Louisville,  New  Albany  &  Chicago  Ry.  Co.  v. 
Creek,  130  Ind.  139,  29  N.  E.  481,  14  L.  R.  A.  733,  in  passing 
upon  a  similar  question,  after  commenting  upon  the  right  of  one 
to  recover  for  injuries  sustained  while  riding  in  a  carriage  as 
the  guest  of  the  driver,  the  court  said :     "We  can  see  no  good 
reason  why  the   foregoing  statement  does  not  apply  to  a  wife 
riding  with  her  husband  with  as  much  reason  as  to  a  stranger 
riding  with  him,  nor  why  she  may  not  be  in  such  case  a  mere 
passive  guest,  without  authority  to  direct  or  control  his  move- 
nients,  and  without  reason  to  suspect  his  prudence  or  his  skill. 
A  husband  and  wife  may  undoubtedly  sustain  such  relations  to 
each  other  in  a  given  case  that  the  negligence  of  one  will  be  im- 
puted to  the  other.    The  mere  existence  of  the  marital  relation, 
Wever,  will  not  have  that  effect.     In  our  opinion,  there  will 
be  no  more  reason  or  justice  in  a  rule  that  would,  in  cases  of  this 
character,  inflict  upon  a  wife  the  consequences  of  her  husband's 
negligence  solely  and  alone  because  of  that  relationship,  than  to 
Wd  her  accountable  at  the  bar  of  eternal  justice  for  his  sin  be- 
cause she  was  his  wife."     And  in  the  case  of  Knightstown  v, 
Musgrove,  116  Ind.  121,  18  N.  E.  452,  9  Am.  St.  Rep.  827,  the 
nile  was  thus   stated:     "Where  the  negligence  of  a  driver   is 
nought  to  be  imputed  to  an  occupant  of  the  vehicle,  it  must  be 
shown  that  the  relation  of  the  person  injured  to  the  one  whose 
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negligence  contributed  to  the  injury  was  such  that  in  contempla- 
tion of  law  the  negligent  act  of  a  third  person  was,  upon  ihe 
principle  of  agency  or  co-operation  in  a  joint  or  common  enter- 
prise, the  act  of  the  person  injured."  And  in  the  case  of  Honey 
V.  Chicago,  Burlington  &  Quincy  R.  R.  Co.  (C.  C.)  59  Fed.  423, 
it  was  held  that  "to  render  the  contributory  negligence  of  a  wife, 
regarded  as  the  agent  or  servant  of  her  husband,  imputable  to 
him,  the  circumstances  must  be  such  that  he  would  be  liable  for 
her  negligent  act  if  it  had  resulted  in  injury  to  a  third  person." 

It  seems  to  us  that  this  rule  is  in  consonance  with  reason  and 
justice;  that  the' negligence  of  the  husband  or  the  wife,  as  Ihe 
case  may  be,  should  not  be  attributable  to  or  charged  to  the  other, 
unless  it  should  appear  that  in  that  particular  instance  the  re- 
lation of  principal  and  agent  or  master  and  servant  existed  be- 
tween them.  The  mere  fact  that  the  one  is  the  husband  or  the 
wife  of  the  other  should  not  render  him  or  her  answerable  for 
the  negligence  of  the  other.  Under  the  enlarged  property  rights 
which  a  married  woman  now  enjoys  she  may  prosecute  a  suit 
in  her  own  name  for  personal  injury  without  joining  her  hus- 
band. The  husband  has  no  interest  in  the  recovery,  and  we  see 
no  good  reason  for  denying  to  a  wife  the  right  of  a  recovery 
because  her  husband,  into  whose  care  she,  for  the  time  being, 
intrusted  herself,  was  guilty  of  an  act  of  negligence  which  con- 
tributed to  bring  about  her  injury.  This  was  the  wife's  status 
at  common  law;  but  the  purpose  of  gll  modern  legislation,  and 
the  trend  of  judicial  interpretation  thereof,  has  been  to  give  to 
married  women,  when  dealing  with  their  property  rights,  more 
and  more  freedom  from  the  restraint,  control,  and  dominion  of 
their  husbands,  until  now  in  Kentucky  and  in  most  states  they 
may  deal  with  the  same,  with  few  exceptions,  as  though  they 
were  unmarried.  Hence  the  reason  for  the  rule  that,  unless  the 
relation  of  master  and  servant  or  principal  and  agent  is  made 
to  appear  in  a  particular  case,  the  wife  is  not  held  chargeable  with 
the  negligent  acts  of  her  husband,  and  in  cases  where  personal 
injury  results  from  the  concurrent  negligence  of  her  husband 
and  a  third  party  the  negligence  of  the  husband  is  not  ordinarily 
attributable  to  the  wife,  so  as  to  bar  her  right  of  recovery. 

We  ar,e  of  opinion  that  the  trial  court  did  not  err  in  refusing 
to  give  the  instructions  asked  for  by  appellant,  as  the  whole  law 
of  the  case  was  embodied  in  the  instructions  given. 

The  judgment  is  therefore  affirmed. 
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Washington  v.  Rhode  Island  Co. 

(Supreme  Court  of  Rhode  Island,  Oct.  12,  1908.) 

[70  Atl.   Rep.  913.] 

Street  Railroads — Injuries  to  Persons  Near  Track — Negligence — 
Res  Ipsa  IxKinitur.* — A  trolley  pole,  which  had  come  off  the  trolley 
vire  and  which  had  been  banging  the  cross-wires  for  some  time,  be- 
came disconnected  from  the  spring  and  fell  on  a  driver  of  a  vehicle  in 
the  street,  injuring  him.  Held  that,  under  the  doctrine  of  "res  ipsa  loq- 
uitur,'' the  company  had  the  burden  of  explaining  its  failure  to  stop 
the  car  forthwith,  or  to  <:ontrol  the  pole  by  the  rope,  and  on  its  fail- 
ure to  sustain  such  burden  a  recovery  was  proper. 

Damages — Personal  Injuries— Excessive  Damages. — Where  a  per- 
son earning  $10  a  week  was  struck  by  a  falling  trolley  pole,  causing 
him  to  lose  about  10  weeks  from  his  work,  to  suffer  severely  for  sev- 
eral days,  and  to  incur  medical  expenses  of  from  $60  to  $80,  a  verdict 
for  $1300  was  not  excessive. 

Exceptions  from  Superior  Court,  Providence  County. 

Action  by  Walter  R.  Washington  against  the  Rhode  Island 
Company.  There  was  a  judgment  for  plaintiff,  and  defendant 
brings  exceptions.  Overruled,  and  cause  remitted,  with  directions 
for  iudgment  on  the  verdict. 

This  is  an  action  for  personal  injuries.  Plaintiff  was  driving 
a  vehicle  down  a  street.  A  train  of  cars  belong^inj:  to  defendant 
was  proceeding  down  the  street  behind  him.  As  the  train  over- 
took and  was  passing  him,  the  trolley  pole,  which  had  come  off 
the  trolley  wire  and  which  had  been  banging  against  the  cross- 
wires  for  some  time,  became  disconnected  from  the  spring,  when 
<^pposite  plaintiff,  and  fell  on  his  neck,  shoulders,  and  back,  in- 
juring him.  Plaintiff  at  the  time  of  the  accident  earned  $10  a 
week  as  a  driver  for  a  stable  keeper.  He  lost  about  10  weeks 
from  his  work  and  incurred  medical  expenses  of  from  $60  to  $80. 
He  suffered  severe  pain  for  a  day  or  two,  or  a  week,  after  the 
accident.    He  recovered  a  verdict  for  $1,300. 

Argued   before    Dubois,    Blodgett,    Johnson,     and    Park- 

HUHST,  JJ. 

^ohn  IV.  Hogan,  for  plaintiff. 

hseph  C.  STveettey  and  Clifford  Whipple,  for  defendant. 

Per  Curiam.  The  case  presented  is  one  in  which  res  ipsa 
^uittir,  thereby  casting  upon  the  defendant  the  burden  of  ex- 

*For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
-emption of  negligence  arises  from  the  mere  fact  of  the  occurrence 
*5f  an  injury,  see  foot-notes  appended  to  Chicago  Union  Traction  Co. 
^'  Giesc  (111.),  27  R.  R.  R.  195,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  195. 
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plaining  its  freedom  from  negligence  in  the  accident.  The  ex- 
planation offered  is  that  the  conductor  in  charge  of  the  car  did 
nothing  to  prevent  damage,  after  notice  that  the  trolley  had  left 
the  wire,  except  to  give  a  signal  (one  bell)  to  the  motorman  to 
stop  the  car  at  the  foot  of  College  Hill.  As  it  appears  that,  in 
order  to  save  the  trolley  pole  from  doing  damage  after  leaving 
the  trolley  wire,  it  was  necessary  to  stop  the  car  forthwith  or  to 
control  the  pole  by  the  rope  attached  to  it  and  provided  for  that 
purpose,  and  as  no  excuse  was  offered  by  the  defendant  for  not 
making  an  attempt  to  do  either,  it  has  failed  to  sustain  the  burden 
imposed  upon  it. 

The  verdict  is  supported  by  the  law  and  the  evidence.  Con- 
sidering the  medical  as  well  as  the  other  testimony,  we  do  not 
regard  the  damages  awarded  as  excessive. 

The  defendant's  exceptions  are  overruled,  and  the  case  is  re- 
mitted to  the  superior  court,  with  direction  to  enter  judgment 
on  the  verdict. 


Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Hanken  et  aL 

(Supreme  Court  of  Iowa,  Nov.  24,  1908.) 
[118  N.  W.  Rep.  527.] 

Adverse  Possession — Occupancy  of  Adjoining  Land — Railroad  Right 
of  Way.* — Owners  of  lots  abutting  upon  a  railroad  right  of  way 
have  no  title  by  adverse  possession  to  strips  of  the  right  of  way 
occupied  as  part  of  their  lots  and  under  no  other  claim  of  right. 

Adverse  Possession — Right  of  Way  and  Depot  Grounds.* — The  doc- 
trine that  property  taken  for  public  use  by  a  railway  company  cannot 
be  encroached  upon  by  an  abutting  owner  so  as  to  deprive  the  com- 
pany of  title,  save  by  appropriation  inconsistent  with  such  use  when 
needed,  is  as  applicable  to  depot  grounds  as  right  of  way  where  con- 
demned, or  actually  occupied  for  such  purpose;  but  a  company  having 
acquiesced  for  more  than  20  years  in  the  maintenance  of  a  fence  which 
inclosed  with  abutting  lands  parts  of  a  tract  dedicated  on  a  town 
plat  as  depot  grounds  lost  title  thereto,  such  parts  never  having  been 
used  for  depot  purposes,  and  it  not  appearing  that  they  ever  will  be 
needed  therefor. 

Dedication — Railroads — Depot  Grounds. — The  mere  dedication  of 
land  on  a  town  plat  as  railway  depot  grounds  did  not  endow  the 
entire  tract  with  the  incidents  of  a  public  use. 

♦For  the  authorities  in  this  series  on  the  question  whether  title 
can  be  acquired  against  a  railroad  company  by  adverse  possession, 
see  foot-note  appended  to  Trustees  v.  Slaughter  (Ky.),  27  R.  R.  R.  351, 
50  Am.  &  Eng.  R.  Cas.,  N.  S.,  351;  last  foot-note  appended  to  Chicago, 
etc..  Co.  V.  Hammond  (111.),  12  R.  R.  R.  561,  35  Am.  &  Eng.  R  Cas., 
N.  S.,  561,  where  all  those  preceding  it  are  collected. 
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Railroads — ^Dcpot  Grounds — Inclosure — Necessity  for.f — A  railway 
company  need  not  fence  the  part  of  its  depot  grounds  necessarily 
Qscd  by  the  public  and  the  company  in  transacting  its  business,  and 
the  adjoining  owner  need  not  fence  his  land. 

Bocmdaries — Fences — Acquiescence. — An  agreement  upon  a  bound- 
ary inferable  from  long. acquiescence  in  a  fence  between  adjoining 
owners  does  not  rise  from  duty  to  fence  or  otherwise  mark  the  divi- 
sion line,  though  that  may  add  strength  thereto,  but  from  the  fact  that 
one  or  both  of  the  owners  have  definitely  defined  the  line  by  erectmg 
a  fence  or  other  monument  thereon,  and  both  have  treated  it  as  the 
boundary  for  so  long  that  neither  should  deny  what  his  conduct 
has  declared. 

Appeal  from  District  Court,  Jones  County ;  B.  H.  Miller,  Judge. 

Suit  to  quiet  title  to  land  alleged  to  constitute  a  part  of  plaintiff's 
depot  grounds.  The  petition  was  dismissed,  and  a  decree  en- 
tered quieting  title  in  the  defendants  as  prayed  in  their  several 
cross-petitions.    The  plaintiff  appeals.    Affirmed. 

Ellison  &  Gorman,  J.  C,  Cook,  and  H,  Loomis,  for  appellant. 
Herrick  &  Bauder,  for  appellees. 

Ladd,  C.  J.  The  plat  of  Langworthy  was  filed  January  25, 
1858,  by  Wm.  T.  Shaw,  and  exhibits  a  right  of  way  and  depot 
ground,  extending  diagonally  from  the  northeast  to  the  southwest. 
On  the  space  left  for  a  depot  is  written  "Dubuque  Western  Rail- 
road Depot  Ground."  At  each  end  of  this  ground  the  width  of 
the  right  of  way  on  each  side  of  the  track  is  indicated,  but  nothing 
on  the  plat  shows  the  relative  width  of  the  portions  of  the  depot 
ground  north  and  south  of  railway  track  which  was  constructed 
shortly  after  the  dedication.  The  plaintiff  acquired,  through 
mesne  conveyances,  the  title  to  the  road  of  the  Dubuque  Western 
Railroad  Company,  including  the  right  of  way  and  depot  ground. 
The  latter  was  not  described  in  these  several  conveyances  by  metes 
^d  bounds,  but  in  general  terms.  This  is  a  suit  to  quiet  title 
to  the  depot  ground  as  dedicated.  The  several  defendants  inter- 
posed the  defenses  of  adverse  possession,  boundaries  established 
by  acquiescence,  and  practical  location  and  estoppel.  In  1897 
Hanken  acquired  the  unplatted  land  north  of  the  depot  ground, 
extending  from  the  east  end  southwest  by  279  rods,  and  included 
in  the  conveyance  was  a  strip  of  said  ground  50  feet  wide,  so  that 
Wtidary  fence  was  but  50  feet  north  of  the  track  and  an  ex- 

tFor  the  authorities  in  this  series  on  the  subject  of  the  applica- 
mty  of  statutes  requiring  railroads  to  fence  their  tracks,  see  first 
^t-note  appended  to  Bird  v,  Michigan  Cent.  R.  Co.  (Mich,),  21  R. 
R-  R.  622,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  622,  where  all  those  pre- 
ceding it  are  collected;  High  v.  Southern  Pac.  Co.  (Ore.).  26  R.  R.  R. 
^8,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  48;  Wilmot  v.  Oregon  R.  Co. 
(Ore),  25  R.  R.  R.  339,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  339. 
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tension  of  the  right  of  way  fence  from  the  east.     This   fence 
appears  to  have  been  constructed  at  least  30  years  previous  to 
the  trial,  though  by  whom  is  in  doubt.     The  railroad  company 
reconstructed  it  in  1893,  and  this  circumstance  is  corroborative 
of  testimony  that  the  original  fence  was  erected  by  one  of  its 
grantors.     The  land  was  used   for  pasture  most  of  the   time, 
though  occasionally  put  in  corn.    The  boundary  fence  of  Hanken 
extended  westerly  veering  out  from  the  track  to  near  the  westerly 
end  of  the  depot  ground.     Wilkin  owns  several  lots,  to  the  west 
from  Hanken's  land,  a  vacant  space  lying  between  the  tracts,  and 
with  these  lots  is  included  a  strip  of  the  depot  ground  177  feet 
long  by  about  47  feet  wide  on  the  east  end  and  narrower  to  the 
west.    The  boundary  fence  is  conceded  to  have  been  maintained 
by  Wilkin  and  his  grantors  for  30  years,  and  numerous  ever- 
greens were  planted  along  this  fence  22  years  ago  which  have 
grown  into  what  one  witness  denominates  "monarchs  of  the  for- 
est."   A  house  was  built  in  1860  or  1861  by  the  owner.    Shrubs 
also  have  been  planted  on  the  disputed  ground  which  has  been 
occupied  by  Wilkin  and  his  grantors  for  at  least  30  years;  the 
house  being  only  a  few  feet  back  from  the  line  as  claimed  by  the 
company.     South  of  the  track,  and  at  the  westerly  end  of  the 
depot  ground,  the  defendant  Dirks  occupies  of  that  originally 
dedicated  a  strip  about  100  feet  wide  and  313  feet  long,  together 
with  the  lots  adjoining.     The  fence  extends  northeasterly  from 
the  right  of  way  fences,  the  entire  distance,  and  has  been  main- 
tained by  him  and  his  predecessors  for  more  than  30  years.    The 
house  and  outbuildings  were  erected  on  this  disputed  strip  still 
longer   ago,   and   evergreen,   cottonwood,   and    fruit   trees  were 
planted  in  the  yard  and  along  the  fence  more  than  20  years  since, 
and  have  grown  to  be  large  trees.    Considerable  of  the  strip  east 
of  the  house  is  used  as  a  pasture,  but  in  connection  with  other 
portions  of  the  premises.     To  the  ^ast  of  Dirk's  lots  are  those 
owned  by  Heyan.     He  has  been  in  possession  of  a  strip  of  land 
dedicated  as  depot  ground  for  16  years  prior  to  the  trial.    The 
fence  along  that  occupied  by  Dirks  extended  northeasterly  for 
305  feet,  and  had  been  maintained  20  years  when  it  was  set  over 
far  enough  by  Heyan  so  as  to  leave  a  strip  50  feet  wide  at  the 
southwesterly  end  and  32  feet  wide  on  the  east.     This  was  used 
in  connection  with  part  of  his  lots  as  a  pasture.     The  evidence 
does  not  disclose  any  other  improvements  save  the  existence  of 
trees  along  the  fence  8  or  10  inches  in  diameter,  but  Heyan  tes- 
tified that  he  had  always  "thought  the  land  belonged"  to  him, 
and  that  the  company  had  never  claimed  it  until  a  year  prior  to 
th^  trial,  when  it  removed  the  fence  to  what  it  claimed  was  the 
true  line. 

From  this  statement  of  the  facts,  it  is  apparent  that  the  plea 
of  adverse  possession  cannot  be  sustained.  The  defendants  and 
their  grantors  did  not  acquire  title  to  the  disputed  tracts,  but  to 
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the  lots  abutting  on  them,  and  have  occupied  up  to  the  fences, 
because  claiming  the  ground  as  part  of  their  lots  and  based  their 
possession  on  no  other  claim  of  right.     See  Grube  v.  Wells,  34 
Iowa,  148,  and  other  like  decisions.     But  they  have  been  in  pos- 
>ession  up  to  these  division  fences,  as  marking  the  boundaries  to 
their  lots,  for  a  period  longer  than  that  of  the  statute  of  limita- 
tions, during  which  the  plaintiff  and  its  grantors  have  acquiesced 
without  raising  the  slightest  objection.     The  plaintiff  company 
acquired  the  road  in  ISBl,  and  no  claim  to  these  strips  was  as- 
serted until  1904.     If  then  the  doctrine  of, acquiescence  may  be 
invoked  in  such  a  case,  these  fences  must  be  regarded  ^s- -in- 
dicating the  true  boundaries  between  the  lots  of  defendants  and 
the  depot  ground  of  plaintiff.    Miller  v.  Mills  Co.,  Ill  Iowa,  654, 
82  N.  W.  1038;   Lawrence  v.  Washburn,  119  Iowa,  109,  93  N. 
W.  73,    The  authorities  are  in  conflict  as  to  whether  an  abutting 
owner  may  acquire  title  to  a  portion  of  a  right  of  way  by  adverse 
possession ;   some  decisions  treating  the  possession  of  a  railroad 
company  of  its  right  of  way  as  that  of  its  private  property  to  en- 
able  the  corporation  to  perform  a  public  duty,  while  others  regard 
property  acquired  for  right  of  way  purposes  and  held  in  good 
faith  for  future  needs  as  endowed  with  the  incidents  of  property 
devoted  to  the  public  use.    The  decisions  first  mentioned  are  to 
the  effect  that  title  by  adverse  possession  may  be  acquired.     Ill- 
inois Cent.  R.  Co.  v,  O'Conner,  154  III  550,  39  N.  E.  563 ;  Louis- 
ville &  N.  R.  Co.  V,  Quinn,  94  Ky.  310,  22  S.  W.  221 ;   Matthews 
f.  Railway,  110  Mich.  170,  67  N.  W.  Ill,  64  Am.  St.  Rep.  336; 
Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  v.  Stickley,  155  Ind.  312,  58 
X.  E.  192.    The  line  of  decisions  last  referred  to  declares  that 
possession  by  the  abutting  owner  not  inconsistent  with  the  exist- 
ence of  the  easement  is  permissive  only,  and  cannot  bar  the  claim 
by  the  company  when  the  property  is  required  for  the  prosecution 
of  the  company's  business.    Southern  Pacific  Co.  v.  Hyatt,  132 
Cal.  240,  64  Pac.  272,  54  L.  R.  A.  522 ;  Railroad  z/.  French,  100 
Tenn.  209,  43  S.  W.  771,  66  Am.  St.  Rep.  752;   Spottswoode  v. 
Railway,  61  N.  J.  Law,  322,  40  Atl.  505.    See  Warville  on  Eq.  § 
471.   The  point  was  not  determined  in  C,  M.  &  St.  Paul  R.  Co. 
'^'.  Snyder,  120  Iowa,  532,  95  N.  W.  183,  but  .in  Slocum  v.  Rail^ 
Hay,  57  Iowa,  675,  11  N.  W.  641,  the  doctrine  that  property  taken 
for  the  public  use  cannot  be  encroached  on  by  the  abutting  owner 
so  as  to  deprive  the  railroad  company  of  title,  save  by  appropria- 
tion absolutely  inconsistent   with  such  use  when  needed,  finds 
approval.    This  doctrine  is  quite  as  applicable  to  depot  ground  as 
right  of  way  where  condemned  for  such  use  or  actually  occupied 
ioT  that  purpose.    The  difference  to  be  noted  is  this:    The. stat- 
ute determines  the  width  of  a  right  of  way,  while  the  extent  of 
depot  ground  depends  on  the  necessities  of  the  conxpany. 

In  the  case  at  bar,  the  so-called  depot  ground  was  set  apart 
in  the  plat  long  before  any  railroad  was  constructed.     It  was 
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never  adjudicated  by  condemnation  or  other  proceedings  to  be 
essential  to  any  company  for  depot  purposes,  and  but  a  small 
portion  of  it  has  ever  been  occupied  by  the  plaintiff  or  its  grant- 
ors for  that  purpose ;   nor  is  it  made  to  appear  that  that  part  not 
now  so  occupied  will  be  likely  to  be  needed  in  the  future.    Merely 
noting  its  dedication  on  the  map  as  depot  ground  did  not  endow 
the  entire  tract  set  apart  with  the  incidents  ot  a  public  use.    That 
which  was  actually  occupied  by  the  company  for  depot  purposes 
may  have  been  so  used  that  it  might  not  be  subject  to  adverse  pos- 
session, but  certainly  there  is  nothing  in  the  record  before  us  to 
indicate  that  the  disputed  strips  ever  have  been  so  occupied,  or 
that  plaintiff  or  any  of  its  grantors  took  or  were  in  possession 
thereof  for  such  purposes,  or  that  these  and  much  more  will  ever 
be  needed  by  the  company  in  the  transaction  of  its  business  at 
Langworthy.     The  parties  have  assumed  in  argument  that  plain- 
tiff acquired  title  under  the  plat.     Whether  upon  abandonment 
title  would  revert  to  the  original  owner  or  some  one  else,  and 
whether  such  reversioner  would  be  bound  by  the  fixing  of  lines 
by  the  company,  may  be  considered  when,  if  ever,  these  questions 
arise.    It  is  enough  now  to  pass  on  the  rights  of  party  originally 
acquiring  title  under  dedication  and  those  claiming  under  it.    As 
neither  the  disputed  strips  of  land  nor  the  ground  next  to  them 
appear  to  have  been  devoted  to  a  public  use,  the  doctrine  of  Slo- 
cum  V.  Railway,  supra,  ought  not  to  be  applied,  but  the  boundaries 
defined  the  same  as  those  between  any  other  owners  of  adjoining 
lands.    A  railroad  company  is  not  compelled  to  fence  the  portion 
of  its  depot  ground  necessarily  used  by  the  public  and  the  cor- 
poration in  the  convenient  transaction  of  business.    The  same  is 
true  of  the  adjoining  owner.    The  inference  of  an  agreement  upon 
a  boundary  does  not  arise  from  the  obligation  to  fence  or  other- 
wise mark  the  division  line,  though  this  may  add  strength  thereto, 
but  from  the  fact  that  one  or  both  the  adjoining  owners  have  in 
fact  definitely  defined   such  line  by  erecting  a   fence  or  other 
monument  thereon,  and  both  have  treated  the  same  as  fixing  the 
boundary  between  them  for  such  length  of  time  that  neither  ought 
to  be  heard  to  deny  that  it  is  in  fact  what  both  have  by  their 
conduct  declared  it.     Even  though  neither  defendants  nor  plain- 
tiff were  bound  to  erect  the  division  fences,  they  were  erected 
and  have  been  maintained,  and  this  was  notice  to  all  of  them  of 
the  claim  that  they  marked  the  boundary  between  the  depot  ground 
and  the  several  lots.     No  objection  was  raised  thereto  for  more 
than  20  years,  and  from  its  long  silence  plaintiff  must  be  pre- 
sumed to  have  acquiesced  in  this  claim. 
Affirmed. 
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Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Johnica's  Abm'r. 

(Coart  of  Appeals  of  Kentucky,  Nov.  27,  1908.) 

[113  S.  W.  Rep.  844.] 

Huter  and  Servuit-~Injiuy  to  Emplorec — Burden  of  Proof,* — In 
3n  »cuon  for  death  of  an  employee,  the  burden  is  upon  plaintiff  to 
make  out  his  case,  and,  if  upon  the  evidence  introduced  by  him  the 
prc:uniptian  in  favor  of  the  conclusion  that  decedent  was  killed  as 
chimed  is  no  stronger  than  the  presumption  that  he  was  killed  in 
some  other  way,  the  burden  is  not  sustained. 

Haater  and  Servant — Death  of  Employee — Evidence. — In  an  action 
i^ir  dtath  of  an  employee,  plaintiff's  evidence  held  not  to  show  with 
30y  certainty  how  decedent  came  to  his  death. 

.\ppeal  from  Circuit  Court,  Grant  County, 

"Not  to  be  officially  reported." 

Death  action  by  William  E.  Johnica's  administrator  against 
the  Cincinnali,  Xew  Orleans  &  Texas  Pacific  Railway  Company- 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed  and 
remanded. 

John  Galvin  and  A.  G.  DcJarncite,  for  appellant. 
A.  S.  Hagaii,  Clore,  Dickcrson  &■  Clayton,  and  W.  M.  Beck- 
Ni'f.  for  appellee. 

HoBSON,  J.  William  E.  Johnica  was  a  brakerfian  on  a  freight 
train  of  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway 
Company.  He  lost  his  life  while  in  the  service  of  the  company, 
and  this  suit  was  brought  by  his  personal  representative  to  recover 
wthis  death,  on  the  ground  that  the  loss  of  his  life  was  by  rea- 

■For  the  authorities  in  this  series  on  the  subject  of  plaintiff's  bur- 
Mn  oi  proof  in  an  action  against  a  master  for  the  death  of  or  injury 
!  foot-note  appended   to   Land  v.   Southern   Ry.   (S. 
155,  32  Am.  &   Eng.  R.  Cas.,  N.   S.,  155.  where  all 
e  collected  or  referred  to;  foot-note  appended  t 


Cart, 


-Vwhouse  V.  Kanawha  &  W.  V.  R-  Co.  (W.  Va.),  28  R.  R.'  R.  352,  51 
™-  &  Eng.  R.  Cas.,  N.  S.,  352;  third  fool-note  appended  to  Bussey 
'  Chiileston  &  W.  C.  Ry,  Co.  (S.  Car."),  28  R,  R.  R.  344.  51  Am.  & 
tns.  R,  Cas..  N.  S..  244;  foot-note  appended  to  Horton  v.  Seaboard 
■\-  L.  Ry  {>f.  Car.),  27  R.  R.  R.  646.  50  Am.  &  Eng.  R.  Cas..  N.  S., 
El6;Pear5all  v.  New  York,  etc.,  Co,  (N.  Y.).  27  R.  R.  R.  452.  50  Am. 
«  Enif.  R.  Cas.,  N.  a.  452;  last  foot-note  appended  to  Kiley  v.  Rut- 
andR,  Co.  (Vt.).  27  R.  R.  R.  415,  50  Am,  &  Eng.  R.  Cas..  N.  S,.  415; 
l«i  foot-note  appended  to  Cryder  v.  Chicago,  etc..  Ry.  Co.  (C.  C.  A.)^ 
"  R.  R-  R.  448.  50  Am.  &  Eng.  R.  Cas..  N.  S„  448;  Moit  v.  Illinois 
«M.  R.  Co.  (C.  C.  A.),  27  R.  R.  R,  176.  SO  Am.  &  Eng.  R.  Cas.,  N.  S,, 
116;  foarih  foot-note  appended  to  Creola  Lumber  Co.  v.  Mills  (Ala.), 
«  H-  R.  R.  395,  49  Am.  &  Eng.  R.  Cas..  N,  S.,  395;  foot-note  ap- 
Kndfd  to  Curtin  v.  Boston  Elev,  Ry.  Co.  (Mass.),  26  R.  R.  R-  171.  49 
-In.  4  Eng,  R.  Cas.,  N,  S.,  171. 
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son  of  the  negligence  of  the  company.  On  a  trial  of  the  case  in 
the  circuit  court  a  verdict  and  judgment  were  rendered  in  favor 
of  the  plaintiff  for  $7,000,  and  the  defendant  appeals. 

The  only  question  we  find  it  necessary  to  consider  on  the  ap- 
peal is  whether  the  court  should  have  instructed  the  jury  peremp- 
torily to  find  for  the  defendant.    The  proof  introduced  on  behalf 
of  the  plaintiff  was,  in  substance,  as  follows:     John  J.  Johnica 
testified  that  he  was  a  brother  of  the  deceased,  who  was  21  years 
old  at  his  death ;    that  he  was  earning  $70  or  $80  a  month,  and 
was  in  good  health.    J.  N.  Underwood  testified  that  he  was  the 
conductor  of  the  train  on  which  Johnica  was  killed ;    that  the 
train  left  Cincinnati  at  10:20  p.  m.  on  September  25,  1907.    The 
train  consisted  of  35  cars,  2  engines,  and  a  caboose.     William 
Johnica  was  the  front  brakeman,  L.  B.  Wells  was  the  rear  brake- 
man,  and  Underwood  was  the  conductor.     When  the  train  had 
reached  Crittenden,  it   was  discovered  that  a  brake   beam  had 
worked  off  the  top  of  a  wheel  of  one  of  the  cars,  causing  fire  to 
fly  from  it.    The  train  was  stopped  south  of  Crittenden  for  the 
purpose 'of  adjusting  the  trouble  shortly  after  midnight.    It  was  a 
dark,  rainy  night.     After  the  train  stopped,  Johnica  went  under 
the  car  with  a  lantern  for  the  purpose  of  adjusting  the  beam.    At 
this  point  the  plaintiff .  turned  the  witness  over  to  the  defendant 
to  cross-examine;    and  on  cross-examination  he  stated  that  he 
was  on  the  first  engine ;   that  there  were  three  cars  betw^een  him 
and  the  next  engine,  and  the  car  where  the  trouble  was,  was 
seven  cars    bacl^    of    the    second    engine,    that    he    went    back 
to    this    car    and    he    and    Johnica    both    went    under  it,  after 
giving     the    engineer  a    signal    to    stand    still,    and    sending  the 
flagman  back;  that    Johnica,    when    they    found    they    needed 
some  tools,  went  to  the  second  engine  for  a  hammer  and  came 
back  with  it ;  that  they  then  got  the  brake  beam  out,  and  Johnica 
took  the  hammer  back  to  the  engine,  while  he  took  the  pieces  of 
iron  they  had  taken  off  from  under  the  car.     Johnica  returned 
and  got  up  on  the  train  with  his  lantern,  and  he  returned  to  the 
engine  after  signaling  to  the   engineer  to  call   in   the  flagman. 
When  he  reached  the  engine,  Johnica  gave  a  signal  from  the  top 
of  the  car  for  the  train  to  go  forward.    The  train  moved  forward 
12  or  15  car  lengths,  and  then  stopped  because  the  flagman  had 
not  come  in.    The  flagman  came  in,  and  a  signal  was  given  them 
to  go  ahead  from  the  top  of  the  car.    They  then  went  ahead.    He 
saw  Johnica  no  more,  and,  when  they  reached  the  next  station. 
Johnica  was  missing.     The  plaintiff  then  introduced  O.  Valland- 
ingham,  who  stated  that  he  was  an  undertaker,  and  that  the  next 
morning  between  5  and  6  o'clock  he  found  the  remains  of  Wil- 
liam Johnica  near  the  Henderson  Rouse  crossing  near  Crittenden. 
His  head  was  between  the  rails.    His  body  was  cut  in  two  at  the 
small  of  the  back.     The  face  was  down,  the  lower  part  of  the 
body  was  just  a  little  way  from  the  rail,  and  appeared  as  though 
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he  was  on  his  knees.  His  toes  did  not  seem  to  be  touching  the 
ground.  His  feet  were  sticking  out  towards  the  gutter,  but  they 
were  not  straightened  out.  Near  his  body  he  saw  something  like  a 
crowbar  or  a  long  wrench,  something  of  that  kind,  about  two  feet 
long.  -N'orth  of  his  body,  and  a  few  feet  from  it,  was  his  lantern 
setting  between  the  rails.  The  globe  was  broken.  Henderson 
Rou5e  then  stated  that  he  lived  about  50  or  60  feet  from  the  line 
of  the  railroad,  and  a  short  distance  south  of  the  crossing  referred 
to:  that  in  the  night  he  heard  a  train  stop  there,  heard  it  back 
up  and  a  good  deal  of  loud  talking,  heard  the  train  jerk  and  pull 
up  and  back.  They  were  there  fo^  a  considerable  while.  He 
could  not  tell  whether  they  were  backing  or  pulling.  He  could  tell 
they  were  jerking  the  cars.  They  did  that  several  times  before 
they  pulled  out.  They  pulled  up  and  stopped  for  a  while,  and 
then  backed  and  then,  when  they  pulled  up,  he  could  hear  the  cars 
jerk  and  then  they  pulled  out  and  went  on.  About  3  o'clock  he 
learned  a  man  had  been  killed  and  went  out  on  the  railroad.  His 
hat  was  lying  on  the  ties  about  two  ties  north  of  him.  The  lan- 
tern, with  the  globe  broken,  was  two  or  three  ties  north  of  his  hat. 
The  body  was  on  the  west  rail,  or  next  to  his  house,  and  about 
seven  rails  from  the  crossing  just  at  the  north  edge  of  his  yard. 
He  did  not  see  any  tools  or  wrench  or  crowbar  or  anything  of  the 
Innd.  R.  H.  Wild  testified  that  he  reached  the  scene  of  the  ac- 
cident shortly  after  Rouse,  and  described  what  he  saw  substan- 
tially as  Rouse  did.  L.  B,  Wells,  the  flagman,  testified  that  he 
was  sent  back  to  flag  when  the  train  stopped,  and  that,  when  they 
gave  the  signal  for  the  flagman  to  come  in,  he  started  to  the  train, 
bui,  before  he  got  up  to  it,  the  train  .started  on ;  that  be  then  sig- 
naled them  to  stop,  and,  when  the  fireman  saw  his  signal,  the  train 
"■as  stopped,  and  he  got  aboard  of  the  train.  He  did  not  see  any 
light  on  the  train  as  he  came  up.  If  he  had  been  looking,  that  he 
fnight  have  seen  a  light,  but  that  he  was  not  paying  attention  to 
see  whether  there  was  anybody  on  top  or  not.  He  was  signaling 
them  down  as  he  went  along,  and  when  he  got  on  the  caboose,  be 
gave  the  signal  for  them  to  go  ahead,  and  heard  somebody  in  front 
halloo,  "That  will  do."  Ed  McGuire  testified  substantially  as 
Rouse  and  Wild  to  seeing  the  body  when  they  got  there,  but  he 
did  not  see  any  wrench  or  other  tool.  On  this  proof  the  plaintiff 
rested  his  case.  The  defendant  thereupon  moved  the  court  to 
instruct  the  jury  peremptorily  to  find  for  it.  The  court  over- 
ruled the  motion,  and  the  defendant  introduced  the  other  men 
on  the  train,  who  testified  substantially  as  the  conductor;  the 
fflgineers  on  boHi  the  engines  testiiying  to  seeing  a  light  on  top  of 
the  car,  and  the  engineer  and  the  fireman  on  the  second  engine 
testifying  to  Johnica  coming  up  to  that  engine  and  borrowing  a 
haminer  and  bringing  the  hammer  back  after  he  and  the  con- 
ductor had  finished  the  work  under  the  car.  At  the  conclusion  of 
all  the  evidence  the  defendant  again  moved  the  court  to  instruct 
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the  jury  peremptorily  to  find  for  it,  and  the  court  overruled  the 
motion. 

It  is  insisted  for  the  plaintiff  that  the  proof  warrants  the  con- 
clusion that  the  train  stopped  but  once,  and  that  Johnica  was  killed 
at  the  place  where  this  stop  was  made  when  going  under  the  car 
for  some  purpose  connected  with  the  w^ork  to  be  done  under  there, 
and  that  the  positive  testimony  of  the  conductor   to  the  effect 
that  he  went  up  on  the  cars  after  he  had  finished  the  work  under 
the  car  cannot  be  believed  in  view  of  the  testimony  of  Rouse  and 
the  other  facts  shown.     It  is  also  insisted  that,  when  we  look  at 
the  evidence. introduced  in  behalf  of  the  defendant,  there  are  con- 
tradictions in  the  evidence  making  it  proper  that  the  case  should 
be  left  to  the  jury.    The  burden  of  proof  is  upon  the  plaintiff  to 
make  out  his  case  and,  if  upon  the  evidence  introduced  by  him 
the  presumption  in  favor  of  the  conclusion  that  Johnica  was  killed 
as  claimed  by  him  is  no  stronger  than  the  presumption  that  he  was 
killed  in  some  other  way,  the  plaintiff  fails.    The  trouble  with  the 
plaintiff's  case  is  that  when  we  reject  the  testimony  of  the  con- 
ductor, and  the  other  witnesses  who  were  present,  we  have  no 
evidence  as  to  how  Johnica  was  killed.     If  we  credit  their  testi- 
money,  he  evidently  fell  from  the  top  of  the  car,  in  the  dark  and 
in  the  rain,  about  the  time  that  it  started  up  after  the  flagman  got 
in.    He  might  have  fallen  from  the  car  in  this  way,  and  been  killed 
just  as  he  was  found ;    for  it  must  be  remembered  that  a  long 
train  of  cars  had  passed  over  him  after  he  fell  and  before  he  was 
found.     If  he  was  not  killed  after  he  reached  the  top  of  the  car, 
as  stated  by  all  the  witnesses  who  were  there  and  saw  him.  tlien 
there  is  a  failure  of  proof  to  show  how  he  was  killed.    We  do  not 
see  that  the  testimony  of  Rouse  contradicts  substantially  the  tes- 
timony of  the  railroad  witnesses.     If  the  train  stopped,  as  they 
say,  the  front  of  it  would  not  have  been  very  far  from  Rouse  s 
house.    Fifteen  car  lengths  would  be  less  than  half  the  length  of 
the  train,  and,  as  he  was  in  his  house  and  in  bed,  he  could  not 
tell  very  accurately  just  where  the  train  was,  and  he  does  not 
undertake  to  do  so.    We  think  his  testimony  does  show  that  there 
was  more  than  one  stop  of  the  train  and  more  than  one  starting. 
But  we  do  not  rest  our  judgment  here.     We  rest  our  judgment 
on  the  fact  that,  when  we  reject  the  positive  testimony  of  the  wit- 
nesses on  the  ground,  there  is  nothing  in  the  case  to  show  with 
anv  certainty  how  the  deceased  came  to  his  death.    In  Wintuska  s 
AdmV  V.  L.  &  N.  R.  R.  Co.,  20  S.  W.  819,  14  Ky.  Law  Rep.  37^, 
no  one  saw  how  the  deceased  was  killed.    He  was  missing  from 
the  train.     Some  of  the  trainmen  went  back,  and'  found  his  body 
in  the  cut  where  a  ledge  of  rock  projected.     A  man  going  down 
the  side  of  a  ladder  would  be  in  danger  of  coming  in  contact  with 
the  rock.     There  was  a  wound  upon  the  right  side  of  his  head, 
which  would  be  the  side  next  to  the  rock  if  he  was  going  down 
the  ladder,  and  his  coupling  stick  was  found  upon  projecting  part 
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fpf  the  ledge  about  10  feet  up  from  the  ground,  where  it  was  sup- 
P'sed  he  probably  threw  it  by  the  action  of  his  hands  when  he 
came  in  contact  with  the  rock.  The  court  said  that  it  was  as 
reisonable  to  suppose  that  he  became  dizzy  and  stumbled  in  the 
darkness  or  in  some  other  manner  fell  from  the  top  of  the  car, 
and  sustained  the  circuit  court  in  giving  the  jury  a  peremptory 
insiraction.  In  Hughes  v.  Cincinnati  Railroad  Company,  91  Ky. 
}2f}.  16  S.  W.  275,  after  a  freight  train  had  passed  through  sev- 
eral tunnels  in  close  succession,  a  Brakeman  was  found  on  one  of 
the  box  cars  in  a  dying  condition.  There  were  some  loose  tim- 
bers hanging  from  the  roof  of  one  of  the  tunnels,  and  the  plain- 
liff  insisted  that  his  intestate  was  struck  by  these  timbers ;  but 
ihere  being  no  evidence  that  he  was  in  fact  so  struck,  and  it  being 
equally  probable  that  he  had  been  struck  in  one  of  the  other  tun- 
ntl'.  a  peremptory  instruction  was  approved,  on  the  ground 
that  circumstances  were  merely  presented  upon  which  one  might 
theorize  as  to  the  cause  of  the  accident,  but  whith  did  not  show 
wih  anv  certainty  how  the  accident  occurred.  In  Early's  Adm'r 
■■:  Louisville,  etc..  R.  R.  Co.,  115  Ky.  13,  72  S.  W.  348,  the  de- 
ceased was  found  dead  on  the  railroad  track ;  but,  the  evidence 
not  showing  whether  he  was  walking  on  the  track  or  attempting 
.  to  cross  it  or  lying  on  it,  it  was  held  that  a  peremptory  instruc- 
tion for  the  defendant  was  properly  given.  To  same  effect,  see 
L.  &  N.  R.  R.  Co.  V.  Vittitoe's  Adm'r,  41  S.  W.  269,  19  Ky.  Law 
Rep.  612;  Morris'  Adm'r  v.  L.  &  N.  R.  R.  Co.,  16  S.  W.  41,  22 
Ivy.  Law  Rep.  1593.  This  case  falls  squarely  within  the  rule 
laiil  down  in  the  above  cases,  and  on  the  plaintiff's  evidence  the 
fourt  should  have  instructed  the  jury  peremptorily  to  find  for 
the  defendant.  The  defendant's  evidence  did  not  strengthen  the 
plaintiff's  case  in  any  way;  on  the  contrary,  taken  as  a  whole,  it 
confirmed  the  testimony  of  the  conductor,  and  there  is  no  such 
inconsistency  in  the  testimony  of  the  witnesses  as  to  render  their 
testimony  unworthy  of  credit.  But.  if  we  reject  altogether  the 
it^imony  of  the  railroad  men  and  assume  that  the  deceased  was 
Mled  while  crawling  under  the  car  and  at  the  point  where  it  first 
•topped,  still  there  is  no  evidence  to  show  under  what  circum- 
'lances  he  so  went  under  the  car  or  to  charge  the  men  controlling 
'he  train  with  notice  of  his  perilous  position  or  to  impute  to 
ihem  negligence  in  moving  it  as  they  did.  None  of  the  witnesses 
*ho  were  first  at  the  body  saw  the  crowbar  or  wrench  seen  by 
the  undertaker,  and  there  is  no  evidence  whatever  tliat  the  de- 
ceased at  any  time  bad  such  a  tool. 

Judgment  reversed,  and  cause  remanded  for  further  proceed- 
'ifs  consistent  herewith, 
M  R  R  K— 16 
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(Supreme  Court  of  Wisconsin,  Sept.  29,  1908.) 
[117  N.  W.  Rep.  796.] 

llfaster  and  Servant — Railroad  Brakeman — Safety  of  Place  of  Work 
— Rights  of  Brakemen.* — A  logging  railroad  brakeman  while  making 
a  "flying  switch"  could  assume,  as  affecting  his  personal  safety,  that 
the  track  was  reasonably,  safe  for  the  purpose,  unless  he  knew  the 
contrary,  or  could  have  known  in  exercising  ordinary  care  to  observe 
defects. 

Same — Assumption  of  Risk.* — If  a  railway  brakeman  knew,  or  ought 
to  have  known,  of  defects  in  the  track  over  which  he  was  required  to 
make  a  "flying  switch,"  he  assumed  the  risk  of  injury  therefrom, 
since  he  voluntarily  and  without  protest  pursued  his  employment. 

Same.f — If  an  employee  has  as  good  or  better  opportudity  than  the 
employer  to  know  of  defects  in  machinery,  etc.,  used  by  him,  he  as- 
sumes risk  of  injury  therefrom.  1 

Same — Duty  to  Inspect.* — An  employee  need  not  turn  aside  from 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  oi 
an  employee  to  assume  that  his  master  has  performed  the  duties  ow- 
ing to  him;  see  foot-note  appended  to  St.  Louis  &  S.  F.  R.  Co.  v. 
Morris  (Kan.),  28  R.  R.  R.  356,  51  Am.  &  Eng.  R:  Cas.,  N.  S.,  356; 
second  foot-note  appended  to  Pugmire  v.  Oregon  Short  Line  R.  Co. 
(Utah),  27  R.  R.  R.  660,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  660;  first  foot- 
note  appended  to  GermanUs  v.  Lehigh  Valley  R.  Co.  (N.  J.),  27  R. 
R.  R.  622,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  622;  last  foot-note  appended 
to  Southern  Ry.  Co.  v.  McGowan  (Ala.),  25  R.  R.  R.  353,  48  Am.  & 
Eng.  R.  Cas..  N.  S..  353. 

For  the  authorities  in  this  series  on  the  subject  of  the  general 
principles  involved  in  the  doctrine  of  assumption  of  risks  by  em- 
ployees, see  last  foot-note  appended  to  Feneff  v.  Boston  &  M.  R.  R- 
(Mass.),  28  R.  R.  R.  497,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  497;  second 
foot-note  appended  to  Chicago,  etc.,  Ry.  Co.  v.  Barker  (Ind.),  28  R. 
R.  R.  228,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  228;  second  foot-note  ap- 
pended to  Cryder  v,  Chicago,  etc.,  Ry.  Co.  (C.  C.  A.),  27  R.  R.  R.  448. 
50  Am.  &  Eng.  R.  Cas.,  N.  S.,  448;  foot-note  appended  to  Williams  r. 
Choctaw,  etc.,  R.  Co.  (C.  C.  A.).  26  R.  R.  R.  479,  49  Am.  &  Eng.  R- 
Cas.,  N.  S.,  479;  foot-note  appended  to  Barschow  v.  Lake  Shore  &  M. 
S.  Ry.  Co.  (Mich.),  26  R.  R.  R.  430,  49  Am.  &  Eng.  R.  Cas.,  N..  S.,  430: 
Illinois  Term.  R.  Co.  v.  Thompson  (111.),  12  R.  R.  R.  683,  35  Am.  & 
Eng.  R.  Cas.,  N.  S.,  683,  where  all  those  preceding  it  are  collected  or 
preferred  to. 

For  the  authorities  in  this  series  on  the  question  whether  trainmen 
assume  the  risks  from  defective  tracks,  see  first  foot-note  appended 
to  Dunbar  v.  Central  Vermont  R.  Co.  (Vt.),  26  R.  R.  R.  413,  49  Am. 
&  Eng.  R.  Cas.,  N.  S.,  413;  second  foot-note  appended  to  Denver,  etc.. 
R.  Co.  V.  Warring  (Colo.),  24  R.  R.  R.  531,  47  Am.  &  Eng.  R.  Cas..  K. 
S.,  531;  first  foot-note  appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Mize 
(Ark.),  24  R.  R.  R.  501,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  501;  foot-note 
appended  to  Northern  Alabama  Ry.  Co.  v.  Shea  (Ala.),  14  R.  R.  R 
514,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  514,  where  all  those  preceding  it  are 
collected. 

tFor  the  authorities  in  this  series  on  the  question  whether  an  em- 
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hij  duties  to  inspect  for  defects  machiilery,  etc.,  used  by  him,  in  the 
absence  of   circumstances   reasonably   suggesting   existence   of   such 

Sune — J1117  Questions. — In  an  action  for  injury  to  an  employee, 
whether  he  was  chargeable  with  knowledge  of  conditions  imperiling 
hs   safety   is   ordinarily  a   jury   question. 

Stine — Assnmption  of  Risk.— Whether  a  logging  ra.ilway  brakeman 
JSjntned  the  ri^  of  injury  through  derailment  of  an  engine  caused 
by  defective  track  while  making  a  "flying  switch"  held,  under  the 
eiidence,  a  jury  question. 

Same — Contributofy  Negtigence— Question  for  Jury. — Whether  a 
legging  railway  ITrakeman's  negligence  contributed  to  his  injury 
canned  by  a  derailment  of  an  engine  while  a  "flying  switch"  was  being 
TTiadt  held,  under  the  evidence,  a  jury  question. 

Appeal  from  Circuit  CouH,  Manitowoc  County;  Michael 
Kirwan,  Judge. 

Personal  injury  action  by  William  Laughy  against  the  Bird  & 
Wells  Lumber  Company.     From  a  judgment   for  plaintiff,  de- 
fendant appeals.    Affirmed. 
-Action  to  recover  for  personal  injuries. 

October  28,  1905,  defendant  was  operating  a  legging  railroad 
and  plaintiff,  an  experienced  railroad  man,  was  in  its  employ  as 
Ijrakeman.  While  he  was  engaged  in  the  regular  course  of  his 
iluiies  aiding  and  directing  in  making  a  "drop"  or  "flying"  switch 
at  a  point  where  there  was  a  downgrade  toward  the  switch  and  a 
■^ix-degree  curve  in  the  track,  he  was  injured  by  breaking  his 
ankle,  permanently  crippling  him  to  some  extent.  *  In  order  to 
make  the  switch  the  engineer  under  plaintiff's  jJirection  pushed 
ihe  string  of  cars,  consisting  of  a  box  car  next  to  the  engine  and 
a  number  of  logging  cars,  back  upgrade  beyond  the  switch  till 
signaled  by  plaintiff  to  stop  and  then  upon  signal  he  gave  them 
nvjiion  down  the  grade  at  the  rate  of  some  four  miles  per  hour 
and  till  signaled  to  give  slack  so  plaintiff  couid  cut  off  the  log- 
ging cars.  After  the  cut-off  occurred  the  engine  tender  and  box 
car  were  caused  to  go  down  the  grade  with  sufficient  speed  to 
pass  the  point  of  the  switch  before  the  cars  reached  it  allowing 
ihcm  to  pass  in  on  the  side  track.  As  tlie  engine  rounded  onto 
ihe  curve  the  tender  left  the  track.     Plaintiff,  observing  that  the 

ployee  assumes  the  risks  from  defective  appliances,  unsafe  work 
Diace.  or  other  dangerous  conditions  of  the  existence  of  which  he  has 
hiowledKc.  see  second  foot-note  appended  to  Clippard  v,  St.  Louis 
Transit  Co.  (Mo.),  23  R.  R.  R.  107,  46  Am.  &  Eng.  R.  Cas..  N.  S.,  107. 
■here  all  those  preceding  it  are  collected;  second  iool-nole  appended 
"1  Kath  I'.  East  St.  Louis,  etc.,  Ry.  Co.  (III.),  28  R.  R.  R.  365,  51  .\m. 
i  Eng.  R.  Cas.,  N.  S.,  36S;  Lapre  v.  Woronoco  St.  Ry.  (Mass.).  28  R. 
R  R.  310:  Finley  v.  Louisville  Ry.  Co.  (Ky.),  E7  R.  R.  R.  183,  50  Am. 
4  Eng,  R.  Cas.,  N.  S.,  183. 
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car  upon  which  he  was  riding  would  inevitably  be  wrecked, 
jumped  off  with  the  resnlt  complained  of.  The  negligence  al- 
leged was  that  the  roadbed  where  the  tender  left  the  track  was 
rough,  unsettled  and  improperly  graded  and  leveled ;  that  there 
was  an  insufficient  number  of  ties  to  fasten  and  hold  the  rails; 
that  the  rails  were  light  and  negligently  fastened  to  the  ties  and 
to  each  other;  and  that  the  track  was  not  ballasted,  so  that  the 
ties  rested  lightly  upon  the  roadbed,  in  the  whole  making  an 
insecure  and  dangerous  roadbed  and  track  which  caused  the  de- 
railment and  consequences.  There  was  evidence  tending  to  es- 
tablish the  affirmative  of  the  question  submitted  to  the  jury  cov- 
ering the  subject  of  defendant's  neghgence,  whicli  was  as  follows: 

"Considering  the  state  of  the  roadbed,  the  weight  and  size  nf 
the  rails,  the  size  and  number  of  the  ties  supporting  each  rail, 
the  fastenings  of  the  rails  to  each  other,  and  to  the  ties,  the 
amount  of  ballast  between  the  ties,  the  degree  of  the  curve  in 
the  track,  and  the  elevation  of  the  outside  rail  of  the  track  on 
the  curve,  at  the  time  and  place  of  the  derailment  shown  by  the 
evidence,  was  the  condition  of  defendant's  railroad  then  and  there 
so  defective  that  it  was  not  reasonably  safe  for  the  use  then  being 
made  thereof  for  the  work  in  which  plaintiff  was  then  engaged?" 

The  jury  answered  in  the  affinnative  and  found  in  plaintiff's 
favor  on  other  questions,  in  the  whole  establishing  his  right  lo 
recover.  The  damages  were  fixed  at  $3,500.  Judgment  was  ren- 
dered accordingly,  exceptions  being  saved  to  present  the  ques- 
tions referred  to  in  the  opinion. 

/.  C.  Morgan  and  Eastman  &  Martimrau.  for  appellant. 
L.  M.  Bvcret  (P.  H.  Martin,  of  counsell,  for  respondent. 

Marshall,  J.  '  (after  stating  the  facts  as  above).  No  conten- 
tion is  made  but  that  the  jury  were  warranted  in  finding  that 
appellant's  track  and  roadbed  were  defective,  causing  the  derail- 
ment of  the  engine  tender  and  consequent  necessity,  under  the 
circumstances,  for  respondent  to  jump  from  the  moving  car,  and 
no  substantial  controversy  as  to  the  law  governing  the  case. 

That  respondent  had  a  right  to  assume  the  situation  was  rea- 
sonably safe  for  .the  performance  of  the  operation  in  which  he 
was  engaged  when  injured,  unless  he  knew  to  the  contrar\'  or 
would  have  known  thereof  had  he  exercised  ordinary  care  to 
observe  the  imperfections,  and  that  such  care  required  him  lo 
notice  and  comprehend  those  things  affecting  his  personal  safety, 
which  were  so  open  and  obvious  as  to  naturally  attract  the  at- 
tention of  a  person  so  circumstanced  in  case  of  his  paying  ordi- 
nary heed  to  his  surroundings,  and  if  under  that  rule  he  knew 
or  ought  to  have  known  of  the  defects  he  must  be  regarded,  since 
he  voluntarily  and  without  protest  pursued  his  employment,  lo 
have  assumed  the  risk  of  the  ini  per  feet  ions,  is  insisted  upon  on 
the  one  side  and  conceded,  as  the  fact  is,  upon  the  other.    Tlte 
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law  to  that  effect  is  very  familiar.  We  are  called  upon  to  apply 
it  to  a  great  variety  of  situations,  no  two  being  precisely  alike 
IT  sufficiently  so  as  to  make  one  such  application  develop  a  prin- 
ciple necessarily  governing  the  other,  at  substantially  every  meet- 
ing  here  for  the  decision  of  cases. 

Many  expressions  in  decided  cases  exist  which  are  often,  and 
are  now  referred  to,  as  applicable  to  facts  materially  different 
tVnm  those  in  mind  at  the  time  they  originated ;  a  much  broader 
mt-aning  being  ascribed  thereto  than  was  intended  or  can  fairly 
bt  done.  We  often  see  the  one  used,  seemingly  now  suppo'sed 
t'l  have  controlling  significance,  that  if  the  employee  has  as  good 
If  better  opportunity  to  know  of  the  defects  as  the  master  he 
a-^umes  the  risk.  That  is  good  law,  but  it  does  not  suggest  that 
<leiects  which  are  discoverable  by  the  exercise  of  such  care  as  is 
required  to  be  exercised  by  the  master  are  necessarily  discoverable 
bv  such  attention  to  his  surroundings  as  an  employee  is  bound  to 
exercise.  Defects  may  be  such  as  to  be  perfectly  plain  to  the 
former  and  not  attract  the  attention  of  the  latter,  since  no  duty 
of  inspection  rests  with  the  servant;  to  turn  aside  from  the  acts 
fpf  operating  in  order  to  specially  look  or  search  for  defects,  in 
the  absence  of  some  circumstance  reasonably  efficient  to  suggest 
existence  thereof.  The  employee  is  only  required  to  see  and 
cr>mprehend  those  imperfections  which  are  so  significant  as  to 
ordinarily  attract  the  attention  of  a  person  under  the  same  or 
similar  circumstances,  in  the  exercise  of  ordinary  care,  and 
whether  the  servant  in  any  particular  instance  is  chargeable  with 
knowledge  of  conditions  imperiling  his  personal  safety  is,  gener- 
ally, though,  of  course,  not  always,  a  jury  question. 

The  foregoing  need  not  be  emphasized  by  the  citation  of  au- 
thorities. Moreover,  it  renders  unnecessary  any  detailed  con- 
sirJeration  of  the  cases  pressed  upon  our  attention.  It  is  sufficient 
to  say  in  regard  thereto  that  the  facts  now  presented  are  so  dif- 
ferent from  those  in  any  one  of  such  cases  as  to  preclude  the 
^me  from  being  regarded  as  controlling. 

It  is  the  opinion  of  the  court  that  the  evidence  does  not  con- 
clusively show  that  all  of  the  imperfections  which  in  the  whole 
constituted  the  dangerous  condition  found  by  the  jury,  were  of 
Ihat  open  obvious  nature,  which  respondent,  while  engaged  in  his 
work,  would  necessarily  have  seen  had  he  exercised  ordinary 
rare,  and  the  evidence  on  his  part  is  to  the  effect  that  he  in  fact 
M  not  observe  them.  It  must  be  said,  and  is,  substantially  at 
leaft.  conceded  that  there  was  evidence  tending  to  show  the  ex- 
istence of  each  of  the  found  elements  of  the  dangerous  condi- 
li'm.  One  thereof  is  the  insufficient  elevation  of  the  outer  rail 
It  Ihe  airve.  It  may  well  be,  we  are  safe  in  saying,  that  such 
dement  would  not.  or  might  not,  attract  the  attention  of  a  train- 
man of  ext>erience  in  the  exercise  of  ordinary  care  while  engaged 
35  respondent  was     before  the  accident,  whatever  might  be  his 
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grade  of  service.  That  of  itself  was  sufficient  to  warrant  sub- 
mitting the  question  of  assumption  of  risk  to  the  jury,  even  if 
some  other  of  the  detail  imperfections  was,  or  should  have  been, 
known  to  respondent.  This  conclusion  necessarily  disposes  of 
the  claim  that  such  assumption  appears  from  the  evidence  as  a 
matter  of  law,  which  claim  is  the  principal  one  relied  upon  for  a 
reversal,  and  we  will,  therefore,  not  further  pursue  the  subject. 

The  only  other  contention  made  is  that  the  evidence  establishes 
contributory  negligence  as  matter  of  law.  That  is  largely,  if  not 
efficiently,  met  by  the  conclusion  that  the  question  of  assumption 
of  risk  was  properly  submitted  to  the  jury,  and  the  refusal  to 
disturb  the  finding  was  not  error.  There  is  ample  evidence  tend- 
ing to  show  that,  if  respondent  be  not  chargeable  with  knowledge 
of  the  dangerous  condition  of  the  track  and  roadbed,  he  was  not 
guilty  of  want  of  ordinary  care  in  causing  the  engine  and  cars 
to  move  as  they  did.  The  first  conclusion  leaves  no  escape  which 
we  can  see  from  the  second. 

While  it  is  true  the  evidence  shows  that  respondent  might,  by 
the  use  of  the  brakes,  have  held  the  string  of  cars  to  be  switched 
after  they  were  pushed  up  the  grade  to  the  proper  point,  till  the 
engine  had  backed  clear  of  the  point  of  the  switch,  and  then  let 
them  run  down  the  grade  by  their  own  momentum,  rendering  it 
unnecessary  for  the  engine  to  move  toward  and  onto  the  curve 
at  the  great  speed  which  probably  rendered  operative  the  dan- 
gerous condition  of  the  track  and  roadbed  and  cause  the  derail- 
ment.    But  there  is  other  evidence  tending  to  show  that  if  the 
cars  had  been  so  held  they  would  not  thereafter  have  attained  a 
sufficient  speed  by  the  mere  force  of  gravity  to  pass  fully  in  on 
the  switch  track  and,  therefore,  in  order  to  render  the  operation 
of  making  the  drop  switch  successful,  it  was  reasonably  necessary, 
after  the  cars  were  pushed  up  the  grade  to  give  them  return  mo- 
tion at  the  rate  of  some  four  miles  per  hour,  more  or  less,  as  was 
done,  which  motion  combined  with  the  grade  gave  them  such 
speed  as  to  render  it  necessary  for  the  engine  to  pass  over  the 
curve  at  a  high  rate  of  speed,  in  order  to  clear  the  point  of  the 
switch  before  they  reached  the  same.     So  there  was  evidence 
tending  to  show  that  the  whole  operation  which  was  directed 
by  respondent  was  not  inconsistent  with  ordinary  care  in  the 
absence  of  knowledge  on  his  part,  actual  or  constructive,  that  the 
track  and  roadbed  were  unsuitable  therefor. 

The  result  of  the  foregoing  is  that  the  judgment  appealed  from 
must  be  affirmed. 

So  ordered. 
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Latsha  v.  Shamokin  &  E.  Electric  Ry.  Co. 

(Supreme  Court  of  Pennsylvania,  June  23,  1908.) 

[70  Atl.  Rep.  1003.] 

Huter  and  Servant — Injuiy  to  Servant-~-Contributonr  Negligence. 
—In  an  action  by  a  motorman  to  recover  damages  in  a  head-on  eollu 
;ioo  between  his  car  and  another  car,  the  question  of  plaintiffs  con- 
inbutory  negligence  held  for  the  jury. 

Matter  and  Serrant — Injury  to  Servant — "Fellow  Servant" — Where 
ihc  super) Dtendent  of  an  electric  railway  company  takes  out  a  car  to 
lest  it,  acting  as  a  motorman,  he  is  not  a  fellow  servant  of  a  motor- 
man  injured  by  the  negligence  of  the  superintendent  while  so  oper- 
inng  the  car, 

.\ppeal  from  Court  of  Common  Pleas,  Northumberland 
County. 

Action  by  Lewis  A.  Latsha  against  the  Shamokin  &  Edgewood 
Electric  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Defendant  presented  the  following  points: 

"fl)  Under  all  the  evidence  in  the  case  your  verdict  must  be 
for  the  defendant.    Answer:    Refused," 

"(3)  The  act  of  June  10,  1907  (P.  L.  523),  relating  to  em- 
ployer's liability,  is  not  retroactive,  and  does  not  apply  to  this 
case  because  the  suit  was  brought  before  the  passage  of  the  act, 
and.  further,  because  the  accident  occurred  prior  to  the  passage 
of  the  said  act  of  assembly.    Answer :    Refused." 

"(5)  Under  the  undisputed  evidence  in  the  case,  the  plaintiff 
ii'  guilty  of  contributory  negligence,  and  cannot  therefore  recover. 
Answer:     Refused. 

"f6)  If  the  court  decline  to  affirm  the  defendant's  fifth  point, 
then  the  court  is  respectfully  requested  to  charge  the  jury  that 
if  Ihe  jury  find  that  the  plaintiff's  car  was  entering  the  curve  at 
ihe  Weigh  Scales  when  Reed's  car  was  entering  the  curve  at  the 
olher  end,  that  the  length  of  the  curve  was  261  feet,  that  Latsha's 
car  could  have  been  stopped  35  or  40  feet,  going  at  eight  miles 
an  hour,  that  the  front  door  of  his  car  was  open  at  the  time  of 
the  collision,  and  that  one  or  two  steps  backward  would  have  pro- 
lerled  him  from  the  injury,  that  the  brakes  and  electrical  equip- 
ments of  his  car  were  in  good  condition,  that  the  plaintiff  did  not 
reverse  the  current,  was  going  up  a  slight  grade  at  the  time  of 
the  collision — then  the  plaintiff  would  be  guilty  of  contributory 
neglieence,  and  cannot  recover. 

"f?)  The  proximate  cause  of  the  accident  was  the  negligence 
of  Reed,  if  any,  in  operating  the  car  at  or  near  the  point  of  the 
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collision.  The  sending  out  of  the  car  without  notice  to  the  plain- 
tiff was  at  most  the  remote  cause  of  the  injury,  or  was  the  mere 
occasion  of  the  injury  for  which  the  defendant  cannot  be  held 
liable.    Answer :     Refused." 

Argued  before  Fell,  Brown,  Mkstrezat,  Potter  and  Stew- 
art, JJ. 

Grant  Herring,  J.  W.  Gillespie,  S.  F.  Wolverton,  S.  P.  IVolver- 
ton  Jr.,  and  /.  Mai  Gillespie,  for  appellant. 

Fred  B.  Moser  and  Geo.  B.  Reimemsnyder,  for  appellee. 

Stewart,  J.    The  defendant  company  operates  a  single-track 
line  of  electric  railway  extending   from  Shamokin   borough  to 
Weigh  Scales,  a  distance  of  about  2^  miles.    The  plaintiff,  era- 
ployed  by  the  company  as  motorman,  and  so  acting  at  the  time, 
left  Shamokin  with  car  No.  2  at  4 :30  in  the  afternoon  to  make  a 
run  to  Weigh  Scales  and  return.    Within  a  few  minutes  after  he 
had  started,  and  without  notice  to  him  that  another  car  was  to 
follow,  the  superintendent  of  the  company,  Jerome  Reed,  started 
with  a  new  car  for  the  purpose  of  testing  it,  upon  the  same  course, 
himself  acting  as  motorman.     The  plaintiff,  on  the  return  from 
Weigh  Scales,  had  proceeded  with  his  car  only  about  a  fourth  of 
a  mile,  and  so  far  as  appeared,  on  schedule  time,  when  the  two 
cars  came  together  in  what  is  known  as  a  "head-on  collision," 
with  the  result  that  plaintiff  was  seriously  injured.     The  action 
was  brought  to  recover  damages  for  the  injury  sustained,  and 
resulted  in  a  verdict  for  the  plaintiff,  which  the  court  refused  to 
disturb,  overruling  a  motion  for  judgment  non  obstante. 

The  .collision  was  the  result  of  extreme  carelessness  on  the  part 
of  one  or  other  of  the  motormen,  perhaps  of  both.  Reed,  the 
superintendent,  acting  at  the  time  as  motorman  on  car  No.  15, 
the  new  car  which  he  was  testing,  when  called  as  a  witness  for 
defendant,  admitted  that  he  saw  the  other  car  approach  his  when 
the  two  were  1,200  feet  apart,  and  that  he  could  have  stopped  his 
car  at  any  time  in  a  distance  of  30  feet.  Since  the  distance  be- 
tween the  cars  when  plaintiff  first  saw  the  car  operated  by  the 
superintendent  approach,  and  the  opportunity  afterwards  al- 
lowed him  to  avoid  collision,  are  matters  in  dispute,  and  inasmuch 
as  they  must  be  for  consideration  hereafter  in  connection  with 
the  question  of  plaintiff's  contributory  negligence,  we  will  assume 
nothing  in  regard  to  them.  The  question  immediately  before  us 
does  not  require  that  we  assume  or  undertake  to  determine  any- 
thing with  respect  to  the  plaintiff*s  conduct.  It  is  enough  to  know, 
in  order  to  ascertain  what  was  the  immediate,  proximate  cause  of 
the  collision,  that  it  occurred  in  broad  daylight,  between  two  cars 
with  brakes  and  general  equipment,  mechanical  and  electrical,  in 
good  working  condition,  and  that  the  peril  was  observed  by  at 
least  one  of  the  motormen,  if  not  both,  in  ample  time,  in  the  exer- 
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die  of  even  ordinary  care,  to  avoid  it.  With  sucli  facts  as  these 
not  only  established  but  admitted,  why  look  further  for  a  proxi- 
maie  cause?  Further  search  for  a  cause  would  not  only  be  useless, 
but  would  be  a  diversion  well  calculated  to  raise  a  false  issue, 
as  it  certainly  did  in  this  case.  How  far  the  issue  thus  raised  de- 
temiined  the  verdict  we  cannot  of  course  know ;  but  the  jury  were 
directed  to  consider  it,  and  were  instructed  to  allow  it  determining 
effect,  upon  an  affirmative  finding  of  certain  facts  alleged  in 
connection  therewith.  The  submission  of  the  court  was  ■  in 
these  words :  "1  leave  it  to  you  to  determine  whether  the  send- 
ing out  or  the  permitting  of  this  car  [No.  15]  to  go  out  over 
this  line,  following  No.  2,  without  notice  to  those  operating 
car  No.  3,  was  or  was  not  negligence.''  If  the  ca.se  was 
determined  against  the  defendant  on  the  issue  thus  presented, 
it  was  manifestly  wrong;  and  how  are  we  to  know  that  it 
was  not  so  determined  ?  The  law  adopts  the  practical  rule  of  re- 
garding the  proximate  rather,  than  the  remote,  cause  of  the  oc- 
currence. It  follows  back  along  the  chain  of  causation  until  it 
finds  an  adequate,  efficient  cause,  and  there  it  stops,  adopting  that 
as  the  causa  causans  in  all  questions  affecting  individual  liability 
for  the  occurrence.  Never  was  a  proximate  cause  more  clearly 
revealed  than  in  this  case.  It  was  negligence  of  motorman  or 
moiormen  in  not  arresting  the  car  or  cars  before  collision.  ~  The 
question  whether  the  company  was  chargeable  with  negligence 
in  sending  out  car  No.  IS  without  notice  to  those  in  charge  of 
car  Xo.  2  was  wholly  outside  the  case.  Of  course,  the  collision 
could  not  have  occurred  had  not  car  No.  2  been  sent  out ;  but  it 
<loes  not  follow  that  a  collision  should  have  been  anticipated  as 
i  matter  of  definite  inference  in  the  natural  and  ordinary  course 
of  events ;  and  even  though  it  were  negligence  to  send  it  out  with- 
out notice— a  proposition  to  which  we  must  not  be  understood  as 
assenting — -here  was  intervening  negligence,  operating  directly  and 
immediately  to  produce  the  collision,  wholly  independent  of  the 
eariier  negligence  in  sending  out  the  car.  When  such  intervention 
occurs,  the  law  applies  the  maxim,  "Causa  proxima,  non  remota, 
spectatur." 

The  same  error  that  appears  in  the  charge  with  respect  to  the 
cause  of  accident  is  repeated  in  the  answers  to  points  submitted; 
and  the  assignments  cover  both  charge  and  answers.  So  far  as 
they  relate  to  this  particular  error,  without  more,  they  are  sus- 

The  answer  of  the  court  to  the  fourth  point  submitted  by  the 
defendant  is  the  subject  of  the  fifth  assignment  of  error.  This 
point,  after  asserting  that  it  was  not  negligence  in  the  comnany  to 
wnd  out  the  second  car  without  notice,  asked  instructions  to  the 
effect  that,  if  the  jury  found  the  plaintiff's  injuries  had  been 
caused  by  Reed's  negligence  in  failing  to  stop  his  car,  there  could 
l>e  no  recovery  against  the  company,  inasmuch  as  Reed  and  the 
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plaintiff  were  fellow  servants.    The  point  was  negatived  only  be- 
cause of  what  it  asserted  with  respect  to  the  sending  of  the  second 
car.    Herein  rt  was  direcdy  contrary,  as  we  have  seen,  to  the  ex- 
pressed view  of  the  court.    The  learned  judge  did  not  intend  by 
this  ruling  to  hold  that  Reed  and  the  plaintiff  were  not  fellow  serv- 
ants, or  that  the  company  could  be  liable  in  any  event,  except  as 
negligence  could  be  imputed  to  it  in  connection  with  the  sending 
out  of  the  second  car.     On  the  contrary,  he  expressly  instructed 
the  jury  that  they  were  to  regard  Reed  and  the  plaintiff  as  fellow 
servants,  and  that,  if  plaintiff's  injuries  were  occasioned  by  the 
negligence  of  Reed,  there  could  be  no  recovery,  as  fully  appears 
by  the  following  extract  from  the  charge :    "I  charge  you  further, 
and  to  this  I  draw  your  special  attention,  that  if  you  find  that  the 
railway  company  was  not  negligent  in  permitting  or  sending  out 
this  car  No.  15  that  then  your  verdict  must  be  for  the  defendant, 
because  in  that  event  the  accident  was  the  result  of  the  negligence 
of  a  co-employee,  or  the  result  of  the  negligence  of  the  plaintiff, 
or  the  result  of  the  concurrent  negligence  of  the  plaintiff  and 
Reed  who  then  acted  in  the  capacity  of  cp-employee,  and,  if  con- 
current, then,  of  course,  the  plaintiff  contributed  to  it."    But  for 
the  fact  that  the  case  must  go  back  for  another  trial  we  might  welf 
be  content  to  dismiss  this  assignment  without  comment,  since  the 
ruling  of  the  court  upon    it  was  manifestly  correct;  but  the  rea- 
sons which  prevailed  to  reach  this  result  were  so  manifestly  wTong, 
and  as  it  is  evident  that  the  same  questions  will  again  arise  on 
a  retrial  of  the  case,  we  feel  it  our  duty  to  give  some  expression 
of  view  with  respect  to  them. 

Under  the  ruling  of  the  court,  plaintiff's  right  to  recover,  as  we 
have  seen,  was  made  to  depend  entirely  and  exclusively  upon  the 
finding  of  the  jury  in  the  matter  of  the  alleged  negligence  of  the 
company  in  sending  out  the  second  car.  This  feature  of  the  case 
must  be  entirely  eliminated.  The  question  of  defendant's  liability 
is  to  be  determined  alone  from  a  consideration  of  the  immediate, 
proximate  cause  of  the  accident.  Where  was  the  negligence  that 
produced  the  collision  ?  If  it  was  wholly  Reed's,  was  the  company 
liable  therefor?  There  can  be  no  doubt  as  to  the  proper  answer 
to  this  question.  Reed  was  not  in  any  sense  a  fellow  servant 
with  the  plaintiff.  While  operating  the  motor  or  controller  on  car 
No.  15  for  the  purpose  of  testing  the  car,  he  was  strictly  in  the 
line  of  his  duty  as  superintendent  of  the  company.  It  is  not  for  the 
ordinary  motorman  in  his  duty  as  an  employee  to  test  the  suffi- 
ciency and  completeness  of  cars  before  they  are  adopted  as  part 
of  the  equipment  of  the  road.  His  duty  is  to  accept  the  car  given 
him  to  operate,  and  with  it  goes  the  company's  implied  assurance 
that  it  is  sufficient  for  the  purpose  intended.  When  Reed  was 
testing  this  car  on  the  day  of  the  accident,  it  was  not  being  em- 
ployed in  the  work  of  the  company,  or  serving  the  public,  but  was 
out  for  the  one  purpose  of  having  it  determined  whether  it  would 
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meet  rcquiremenls ;  and  Reed  in  operating  the  controller  was  do- 
ing just  what  was  necessary  to  inform  himself  on  this  point.  In 
this  connection,  and  for  the  time  being,  he  was  a  principal,  and  his 
act  was  the  act  of  the  company.  If  the  negHgence  was  his,  and 
hia  alone,  plaintiff's  right  to  recover  follows  necessarily.  Did  or 
did  not  the  plaintiff  through  any  negligence  of  his  contribute  to 
the  result?  This  it  seems  to  us  is  the  only  question  in  the  case. 
It  was  not  submitted  to  the  jury,  because,  in  the  view  taken  of  the 
Uw  by  the  trial  judge  with  respect  to  the  matters  we  have  con- 
aidered,  it  was  unnecessary.  On  another  trial  its  full  importance 
must  be  allowed.'  All  we  deem  it  necessary  or  prudent  to  say  on 
the  subject  is  to  express  the  conclusion  we  have  reached,  after 
a  careful  review  of  the  evidence,  as  to  its  effect.  The  plaintiff's 
eiidence  presented  a  state  of  facts,  which,  however  contradicted, 
made  the  case  one  in  which  the  proper  inferences  with  respect  to 
plaintiff's  contributory  negligence  could  onlv  be  derived  by  the 
jury. 
judgment  reversed,  and  venire  facias  de  novo  awarded. 


Foley  v.  Boston  &  N.  St.  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,   Suffolk,  May  SO,  ISOS.) 

[S4  N.  E.  Rep.  846.] 

Camera — Street  Railroada — Protection  of  Paaaengera — Care  Re- 
quired.*— A  street  ra.ilway  company  is,  as  to  its  passengers,  bound  to 
exercise  through  its  employees  the  highest  degree  of  care  reasonably 
consistent  with  the  transaction  of  its  business;  and  that  a  motorman 
did  not  have  time  to  read  the  rules  of  the  company,  where  he  had 
bMn  in  its  service  nearly  Z  weeks  after  having  been  instructed  for 
12  days,  is  no  excuse. 

Huter  and  Servant — Contract  of  Employment — Conditions. — The 
contract  of  employment  of  a  street  railway  motorman  is  subject  to 
the  implied  condition  that  he  will  study  and  apply  rules  prescribed  by 
iht  company  and  furnished  to  him. 

Same — Ignorance  of  Rules  of  Employment — Excuse. — The  experi- 
ence of  one  as  a  motorman  consisted  of  12  days  while  receiving  in- 
5iructions  from  employees  and  nearly  2  weeks  of  employment  during 
"hich  time  he  was  employed  as  spare  motorman.  The  company  gave 
him  two  rule  books  of  66  pages.    The  notice  on  the  first  page  of  the 

'For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  street  railway  company  as  a  carrier  of  passengers, 
5M  first  foot-note  appended  to  Chaffe  v.  Consolidated  Ry,  Co. 
(Mass.),  27  R.  R.  R.  706,  50  Am.  St.  Eng.  R.  Cas..  N.  S.,  708;  first  toot- 
note  appended  to  O'Gara  v.  St.  Louis  Transit  Co.  (Mo.),  27  R.  R.  R. 
333,  Ml  .\m.  &  Eng.  R.  Cas.,  N.  S.,  333. 
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books  expressly  enjoined  on  him  the  duty  of  reading  the  rules.  All 
the  rules  in  the  books  pertaining  to  motormen  could  be  read  in  less 
than  half  an  hour.  Held  that,  in  the  absence  of  any  excuse  for  his 
ignorance  of  the  rules  pertaining  to  motormen,  he  was  subjected  to 
the  same  responsibility  as  if  he  actually  knew  them. 

Same.f — The  disobedience  by  a  motorman  of  rules  established  by 
the  company  is  want  of  due  care  as  to  the  company. 

Same — Injury  to  Servant — Contributory  Negligence. — Where  a  mo- 
torman was  injured  in  a  rear-end  collision,  evidence  held  not  to  show 
that  he  exercised  due  care,  essential  to  a  recovery. 

Same. — A  motorman  discovered  that  the  brake  on  his  car  did  not 
work  well.  An  inspector  was  notified  of  the  defect,  and  he  took  the 
brake  handle,  but  was  not  able  at  the  first  attempt  to  stop  the  car 
any  better  than  the  motorman,  but  on  a  second  attempt  he  stoppe<i 
it,  and  then  gave  the  motorman  directions  about  operating  the  brake 
and  told  him  that  it  would  work  all  right.  After  the  inspector  left 
the  car,  the  brake  continued  to  work  in  the  same  bad  way.  Held,  that 
the  motorman  Was  not  justified  in  running  his  car  as  if  nothing  was 
the  trouble  with  the  brake. 

Exceptions  from  Superior  Court,  Suffolk  County;  George  A. 
Sanderson,  Judge. 

Action  by  Mitchael  Foley  against  the  Boston  &  Northern  Street 
Railway  Company.  There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  exceptions.    Sustained. 

Coakley,  Coaklcy  &  Sherman,  Michael  A.  Sullwan,  and  Wm- 
Flaherty,  for  plaintiff. 

Henry  F.  Hurlburt  and  Damon  £.  Hall,  for  defendant. 

RuGG,  J.  This  is  an  action  of  tort  brought  to  recover  for  per- 
sonal injury  sustained  by  the  plaintiff  while  motorman  in  the 
employ  of  the  defendant.  The  car,  which  the  plaintiff  was  driv- 
ing, ran  into  another  car  ahead  of  it  going  in  the  same  direction. 
The  case  was  submitted  to  the  jury  upon  the  first  and  third  counts 
of  the  plaintiff's  declaration ;  the  former  being  under  Rev.  Laws, 
c.  106,  §  71,  cl.  1,  for  a  defect  in  the  ways,  works  and  machiner>\ 

tFor  the  authorities  in  this  series  on  the  subject  of  contributory 
negligence  and  assumption  of  risk  where  employees  fail  to  comply 
with  rules  or  orders,  see  McMillan  v.  Grand  Trunk  Ry.  Co.  (C.  X^.  A.), 
12  R.  R.  R.  712,  35  Am.  &  Eng.  R.  Cas.,  N.  S..  712;  foot-note  appended 
to  Schlemmer  v.  Buffalo,  R.  &  P.  Ry.  Co.  (Pa.),  10  R.  R.  R.  240,  33 
Am.  &  Eng.  R.  Cas.,  N.  S.,  240,  where  all  those  preceding  it  are  col- 
lected; first  foot-note  appended  to  Bussey  v.  Charleston  &  W.  S.  Ry- 
Co.  (S.  Car.),  28  R.  R.  R.  244,  51  Am.  &  Eng.  R.  Cas..  N.  S.,  244; 
foot-note  appended  to  New  York,  etc.,  R.  Co.  v.  Ropp  (Ohio),  27  R- 
R.  R.  171.  50  Am.  &  Enj?.  R.  Cas.,  N.  S.,  171;  third  foot-note  appended 
to  Nashville,  etc.,  Ry.  Co.  v.  Hayes  (Tenn.),  26  R.  R.  R.  387,  49  Atn- . 
&  Eng.  R.  Cas.,  N.  S.,  387;  last  foot-note  appended  to  Snellen  v. 
Kansas  City  So.  Ry.  Co.  (Ark.),  25  R.  R.  R.  110,  48  Am.  &  Eng.  R. 
Cas.,  N.  S.,  110. 
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and  the  latter  at  common  law,  for  failure  to  furnish  a  safe  car. 
The  experience  of  the  plaintiff  as  motorman  was  during  12  days 
while  receiving  instructions  from  employees  of  the  defendant  anil 
(after  an  interval  of  two  weeks),  not  quite  two  weeks  during 
which  he  was  spare  motorman  for  the  defendant.  The  accident 
happened  on  ^salem  street,  in  Maiden,  near  the  corner  of  Auburn 
sireet.  Salem  street  runs  from  Maiden  Square,  to  the  place  of  the 
accident,  a  distance  of  about  a  quarter  of  a  mile,  and'  beyond.  The 
plaintiff  claimed  that  the  accident  was  due  to  a  defective  condition 
of  the  brakes  on  his  car.  It  happened  on  the  evening  of  a  pleasant 
-ummer  day,  after  he  had  been  operating  the  car  about  two  hours. 
The  plaintiff  testified  in  substance  that  immediately  upon  getting 
nn  the  car  he  noticed  that  there  was  trouble  with  the  brakes ; 
ihal  on  his  route  an  inspector  of  the  defendant  had  boarded  his 
car.  and  the  plaintiff  told  him  that  the  brake  was  not  working 
right. 

The  inspector  took  the  brake  handle  and  attempted  to  operate 
it.  but  was  not  able  at  the  first  attempt  to  stop  the  car  any  better 
than  the  plaintiff  himself  had  been  able  to  do  but,  on  a  second  at- 
lempi,  stopped  it  all  right,  and  said  that  the  brakes  were  not  work- 
ing right,  and  that  there  must  be  a  flat  wheel,  but  gave  the  plain- 
tiff some  directions  about  operating  the  brake,  and  told  him  it 
would  work  all  right;  and  that,  after  the  inspector  left  the  car 
ihe  brake  continued  to  work,  in  the  same  bad  way  that  it  had  pre- 
viously throughout  the  trip,  and  that  he  knew  that,  whether  it  was 
^ate  to  run  the  car  or  not,  depended  upon  the  distance  he  kept, 
in  which  to  stop  the  car;  that  he  passed  the  car  barn  a  consider- 
able lime  after  seeing  the  inspector,  but  did  not  stop  there  to 
ther  get  another  car  or  report  the  condition  of  the  one  he  was 
n  although  he  knew,  as  a  matter  of  common  sense,  that  if  his 
ar  \a  not  working  properly,  it  was  safe  and  prudent,  when  he 
came  lo  the  car  barn,  to  speak  to  the  foreman  about  it,  and  ask 
fnr  another  car,  and  that  he  knew  that,  if  his  car  was  working 
■^  ihat  It  was  dangerous  either  to  himself  or  nassengers,  it  was  his 
dun  to  hitch  to  another  car  and  be  drawn  to  the  car  barn ;  that 
hi;  saw  ihe  Elevated  car  all  the  way  from  Maiden  Square,  and 
'hai  the  street  was  straight  and  level  to  the  point  of  accident;  and 
that  the  Elevated  car  was  most  of  the  time  y^  to  100  feet  ahead 
01  his  car,  and  that  he  was  going  at  the  rate  of  about  8  miles  an 
hour:  that  the  car  ahead  stopped  near  a  white  post  at  the  comer 
01  Auburn  street,  and  he  tried  to  stop  his  car  by  means  of  the  brake, 
"Iiich  did  not  work,  and  the  collision  occurred;  that  he  did  not 
^'^pt  to  reverse  his  car,  although  he  had  been  instructed  that 
te  was  one  of  the  means  of  stopping  a  car;  and  he  described 
*ith  accuracy  the  method  and  effect  of  Tcversiiig  a  car,  and  that 
"« l(new  in  that  way  he  could  stop  a  car  very  quickly — somewhat 
luicker  at  least  than  by  means  of  the  brake;  that  he  understnol 
'liai  it  was  his  duty,  when  a  car  was  ahead  on  the  same  track,  to 
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keep  his  own  car  under  control ;  and  that  he  followed  behind  the 
Elevated  car  at  the  same  rate  of  speed  and  with  the  same  distance 
between  as  he  would  if  his  car  had  been  in  perfect  condition,  and 
that,  if  he  had  wanted  to,  he  could  have  kept  farther  behind  the 
Elevated  car,  as  that  was  solely  in  his  discretion. 

Certain  rules  of  the  defendant,  from  rule  books  like  those  given 
the  plaintiff  w,hen  he  became  motorman,  were  put  in  evidence. 
The  rules  were  made  by  the  defendant  for  the  guidance  of  its 
employees  in  the  performance  of  its  duty  to  safely  transport  the 
portion  of  the  public,  who  entrusted  themselves  to  it  as  passengers, 
and  under  a  sense  of  heavy  responsibility.    The  plaintiff  testified 
that  he  read  some  of  the  rules,  but  "did  not  have  time  to  read  all," 
and  sought  to  excuse  himself  from  knowing  them  on  this  ground. 
He  had  been  working  as  spare  motorman  about  two  weeks  after 
they  were  put  in  his  possession.    The  rule  books  were  two  in  num- 
ber, measuring  about  3J^  by  5^4  inches,  one  containing  41  pages 
and  the  other  15.     All  there  is  in  both  pertaining  to  motormen 
can  be  deliberately  read  in  less  than  half  an  hour.    The  defendant 
in  all  its  relations  with  its  passengers  is  held  to  the  exercise,  through 
its  motormen  as  well  as  its  other  servants,  of  the  highest  degree 
of  care  reasonably  consistent  with  the  transaction  of  its  business. 
So  far  as  its  patrons  were  concerned,  the  defendant  could  not 
excuse  itself  from  the  performance  of  this  duty  by  testimony  of  a 
motorman  that  under  these  cii;cumstances  he  "did  not  have  time 
to  read"  the  rules.    No  reason  is  shown  for  the  ignorance  of  the 
plaintiff  respecting  the  rules  under  these  circumstances.     They 
were  put  into  his  hands  for  the  purpose  of  enlightening  him  as 
to  the  highly  important  and  responsible  duties,  which,  as  motor- 
man,  he  was  required  to  perform,  with  regard  to  pass'engers  upon 
his  own  and  other  cars  and  to  all  the  persons,  who  might  be  in 
the  street,  as  well  as  to  the  property  of  the  defendant  in  his  charge. 
It  was  an  implied  condition  of  his  contract  of  employment  that 
he  should  study  and  apply  in  action  these  rules,  and  it  was  made 
an  express  injunction,  by  the  notice  contained  upon  the  first  page 
of  the  rule  book,  that  he  should  not  be  ignorant  of  them.    In  view 
of  the  obligations  assumed  by  his  contract  of  service  and  his  plain 
duty  to  know  and  act  according  to  the  rules,  and  the  period  he 
had  been  working,  there  was  abundant  time  for  him  to  have  be- 
come familiar  with  the  rules.     Failing  to  show  any  excuse  for 
his  ignorance,  he  is  subjected  to  the  same  obligation  and  respon- 
sibility as  if  he  actually  knew  them.    The  defendant  had  done  all 
it  could  reasonably  do  to  charge  the  plaintiff  with  knowledge  of 
the  rules,  and  the  same  duty  of  obedience  arose,  as  between  the 
parties,  as  if  the  plaintiff  in  fact  knew  them.    A  disobedience  of 
them  by  the  employee  is  want  of  due  care  as  to  the  employer. 
Stevens  v,  Boston  Elevated  Ry.  Co.,  184  Mass.  476,  69  N.  E.  338. 
It  cannot  be  regarded  as  due  care  to  trifle  with  opportunity  for 
knowledge  as  to  a  subject  so  vitally  affecting  his  duty  and  the  life 


Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 

Foley  V.  BoatOD  &  N,  St.  Ry.  Co 

and  limb  of  human  beings.  A  consklerablc  portion  of  one  5ugges- 
bM  in  the  books,  under  llie  heading  "Inexcusable  Accidents," 
15  dciTJied  lo  rear-end  collisions,  sucii  as  that  complained  of  by 
the  pJainiiff,  and  among  other  plain  and  forcible  statements  it  is 
said:  "Take,  for  instance,  a  rear-end  collision.  How  often  can 
be  found  an  excuse  for  such  an  accident  ?  Indeed,  it  is  rank  care- 
lesiuess  nine  times  out  of  ten.  Day  or  night  the  car  ahead  of  you 
niay  be  seen.  If  you  are  the  motorman  following,  you  know  it  is 
xitcK.  and  it  is  your  duty  to  keep  as  far  from  it  as  is  necessary 
for  absolute  safety."  If  the  plaintiff  had  paid  any  adequate  heed 
lo  these  and  other  explicit  directions  contained  in  the  books,  put 
into  his  hands  by  the  defendant  for  his  guidance,  the  accident 
vtmki  not  have  happened. 

Bnt,  apart  from  this  ground,  the  plaintiff  failed  to  show  that 
be  exercised  due  care  for  his  protection.  He  knew  better  than 
any  one  else  just  how  his  car  was  working,  and  how  difficult  it 
was  to  slop  it.  For  about  two  hours  he  had  been  running  it  and 
had  gone  over  his  entire  route  and  more.  He  was  just  behind  the 
tar  with  which  he  colhded  for  more  than  a  quarter  of  a  mile,  and 
Idiew  that  his  was  a  swifter  car  than  the  one  ahead,  and,  as  he  fol- 
kwed,  was  throwing  his  power  off  and  on,  and  kept  his  car  as 
near  as  he  would,  if  his  brake  had  been  in  perfect  order.  The  car 
in  front  slowed  down  in  the  ordinary  way  at  a  regular  stopping 
fJace.  Then,  when  he  discovered  that  his  brake  was  not  stopping  . 
nii  car.  he  did  not  attempt  to  use  the  reverse,  although  he  knew 
that  this  was  tlie  most  efficient  and  quickest  way  of  bringing  it 
to  a  slop.  The  danger  of  collision  was  as  obvious  to  one  with 
the  knowledge,  which  the  plaintiff  possessed,  as  it  could  have  been 
to  any  one  else.  It  was  of  such  a  nature  as  to  be  immeiliately 
urKlPTstixHl  and  appreciated  by  one  of  ordinary,  intelligence. 

The  talk  with  the  inspector  should  probably  be  regarded  as 
BWhing  more  than  a  suggestion  that  if  he  proceeded  with  sufficient 
raution  no  harm  would  ensue.  Lodi  t.  Maloney,  184  Mass.  240, 
^  X.  E.  229.  Rut  if  given  its  fullest  weight,  it  did  not  justify 
^  plaintiff  in  running  his  car  as  if  nothing  was  the  trouble  with 
"Lwhen  he  saw  that  even  the  inspector  was  not  able  to  make  the 
Wikc  work  welt  and  observed  after  leaving  the  inspector  that  it 
""inmifd  to  work  as  badly  as  before.  He  was  not  justified  in 
ifTciulcring  his  own  intelligence,  bnt  was  bound  to  be  constantlv 
»l(n  lo  avnid  danger.  Wescolt  r.  N.  Y..  N.  H.  &  H.  R.  R.  Co!, 
li]  Mass.  460.  27  N.  E.  10;  Kenney  v.  Hingham  Cordage  Co., 
I^Mass.  278.  47  N.  E.  117;  McDonnell  :■.  N.  Y..  \.  H-  &  H. 
R.  R.  Co..  192  Mass.  53?,.  78  N.  E.  .S48.  Giving  to  the  plaintiff 
"»  benefit  of  every  reasonable  inference  from  the  facts  and  cir- 
^mstanccs,  there  is  not  enough  to  warrant  a  finding  that  he  was 

lite  exercise  of  due  care,  or  that  his  injuries  did  not  result 

■  aly  from  his  own  negligence.    Jones  r.  \.  J.,  N.  II.  &  H.  R. 


k 
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R.  Co..  184  Mass.  89,  68  N.  E.  14 :  O'Brien  v.  N.  Y..  N.  H.  &  H. 
R.  R.  Co.,  180  Mass.  403,  62  X.  E.  727.    The  case  is  plainly  dis- 
tinguishable from  Ford  z:  Fitchburg  Railroad  Co.,  1 10  Mass,  240, 
14  Am.  Rep.  598. 
Exceptions  sustained. 


Jenkins  v,  St.  Paul  City  Ry.  Co. 

(Supreme   Court  of   Minnesota,  Oct.  fl,   1908.) 

[117  N.  W.  Rep.  928.] 

Master  and  Servant — Injury  to  Servant — Res  Ipsa  Loquitur.* — The 
application  of  the  maxim  "res  ipsa  loquitur"  does  not  ordinarily  de- 
pend upon  the  relation  between  the  parties,  except  indirectly,  so 
far  as  that  relation  defines  the  measure  of  duty  imposed  on  the  de- 
fendant. Under  certain  circumstances  it  may  apply  in  an  action 
brought  by  a  servant  against  a  master  for  injury  caused  by  an  agency 
of  the  master. 

Same. — Qujcre — whether  it  would  so  apply  where  the  dangerous 
agency  was  in  the  actual  physical  control  of  the  experienced  servant 
and  in  operation  by  him? 

Same — Negligence — Presumption. — The  maxim  at  most  raises  a 
prima  facie  case  of  negligence,  which  is  rebuttable.  No  presumption 
of  negligence  necessarily  follows  the  plaintiff  through  the  case,  so  as 
to  compel  the  submission  of  the  question  of  fact  to  the  jury. 

Same — Htchincry — Inspection.t — An  electric  passenger  carrier  ful- 
fills its  duty,  so  far  as  the  controller  of  an  electric  car  is  concerned,  if 

•For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  on  the  part  of  the  master  arises  from  the  fact 
that  an  employee  is  injured,  see  foot-note  appended  to  Newhouse  i: 
Kanawha  &  W.  V.  R.  Co.  (W.  Va.).  28  R.  R.  R.  352.  51  .A.m.  &  Eng. 
R.  Cas..  N.  S.,  .^53;  second  foot-note  appended  to  Bussey  v.  Charleston 
&  W.  C.  Ry.  Co.  (S.  Car.).  28  R.  R.  R.  244,  Si  Am,  &  Eng.  R.  Cas.. 
N.  S..  244;  Pearsall  v.  New  York  Cent,  &  H.  R.  R.  Co.  (N.  Y.l.  27  R- 
R,  R.  452,  50  Am,  &  Eng.  R.  Cas.,  N.  S.,  453;  last  foot-note  appended 
to  Cryder  v-  Chicago,  etc..  Ry,  Co.  (C.  C.  A.),  27  R.  R.  R.  443.  50  Am. 
&  Eng.  R.  Cas..  N.  S.,  448;  Moit  v.  Illinois  Cent.  R.  Co.  {C.  C.  A.).  Z"! 
R.  R.  R.  176.  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  176;  foot-note  appended 
to  Horton  v.  Seaboard  Air  Line  Ry.  (N.  Car.),  27  R.  R.  R.  646,  50  Am. 
&  Eng.  R.  Cas.,  N.  S..  646;  last  foot-note  appended  to  Riley  v.  Rutland 
R.  Co.  (Vt.),  27  R.  R.  R.  415,  50  Am.  &  Eng.  R.  Cas..  N.  S..  415;  fifth 
foot-note  appended  to  Creola  Lumber  Co.  v.  Mills  (Ala.).  36  R.  R-  R- 
395.  49  Am.  &  Eng.  R.  Cas,,  N.  S..  395;  foot-note  appended  to  Curtin 
V.  Boston  Elec.  Ry.  Co.  (Mass.),  26  R,  R.  R.  171,  49  Am,  &  Eng.  R. 
Cas.,  N.  S.,  171. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  an  employer  to  furnish  safe  appliances,  see  first  foot- 
note appended  lo  Coony  i'.  Commonwealth  Ave.  St.  Ry.  Co.  (Mass.), 
27  R.  R.  R.  627,  50  Am.  &  Eng.  R.  Cas.,  N.  S..  637;  first  fool-note  ap- 
pended to  Kentucky,  etc,  R.  Co.  v.  Morgan  (Ind.).  26  R.  R.  R.  437. 
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Or  controller  is  shown  lo  have  been  of  stantlard  character,  made 
bj  a  Teputable  manufacturer,  in  good  condition,  and  to  have  been 
tabt«ct«d  to  such  inspection  as  is  reasonable  and  practicable.  The 
ler  is  required  lo  inspect  with  adequate  care,  but  not  to  (lismantlc 
complicaird  machinery  for  purposes  of  inspection. 

me — Evidence. — Here  plaintiff,  a  man  of  at  least  ordinary  in- 
iriGftncc.  an  instructed  and  experienced  motorman,  was  injured  while 
Optraling  an  electric  car  for  the  defendant  at  a  terminal  where  the 
i  turned  round  a  loop.  The  car  ran  upon  the  curve  of  the  loop  at 
{nil  fpeed  and  was  derailed  and  capsized.  Thereby  plaintiff  received 
tbc  injuries  here  complained  of.  The  issue  was  whether  a  shock  of 
elwiricit}-.  passing  through  him  from  his  left  hand,  on  the  handle  of 
tht  controller,  and  through  his  foot,  resting  upon  a  metallic  part  of 
the  car.  produced  temporary  paralysis,  by  reason  of  which  he  was 
Jtprived  of  control  of  his  car.     It  is  held: 

That  the  presumption  of  negligence  conceded  was  rebutted  by  af- 
lirmalivc  testimony,  inter  alia,  as  to  the  safe  use  of  the  car  for  20  days 
Wnre  and  months  after  the  occurrence  of  the  accident,  during  which 
tht  car  was  shown  to  have  been  in  the  same  condition  as  at  the  time 
oi  the  accident,  and  by  the  facts  shown  as  to  its  purchase  and  in- 
•pmion. 
tSjIIabuR  by  the  Court.) 

Appeal  from  District  Coiirl,  Ramsey  County:  William  Louis 
Kelly.  Judge. 

Action  by  Francis  E.  Jcnkin.s  against  the  St.  Paul  City  Railway 
Ccmpany.  From  an  order  directing  verdict  for  defendant,  plain- 
tiff appeals.    Affirmed. 

P.  D.  Scamu'l!  and  Morton  Barrmi's,  for  appellant. 
-V.  .W.  Thygeson  and  IV.  H.  Bennett,' for  respondent. 

Jacgakd,  J.    Plaintiff  and  appellant,  a  motoiman,  was  operating, 

l»Aiu-  &  Eng.  R.  Cas.,  N.  S..  4S7;  first  foot-note  appended  lo  Mc- 
Donnell I'.  New  York.  etc..  R-  R-  (Mass.).  as  R,  R.  R.  525,  *8  Am.  & 
&i(-R.  Cas.,  N.  S.,  5S5;  third  foot-note  appended  to  Southern  Ry.  Co. 
t  MfGowan  (Ala.),  25  R.  R.  R.  3S3.  48  Am.  &  Eng.  R.  Cas.,  N.  S.. 
«1;  third  foot-note  appended  to  Clifford  v,  St.  Louis  Transit  Co. 
(Mo.).a3  R.  R.  R.  1(17.  46  Am.  &  Eng.  R,  Cas-.  N.  S.,  107. 

for  the  authorities  in  this  scries  on  the  subject  of  the  degree  of  care 
t^nired  of  an  employer  in  inspecting  appliances,  see   first   foot-note 

rded  to  Kilcy  t:  Rutland  R.  Co.  (Vt.l,  27  R.  R-  R-  415.  SO  Am.  & 
_  R.  Cas,.  N.  S..  415;  tirst  foot-note  appended  to  Cryder  t.  Chi- 
«80.ete,.  Ry.  Co.  (C.  C.  A.l.  37  R.  R.  R.  448.  50  Am.  &  Eng.  R.  Cas., 
>■  S,,  M8;  foot-note  appended  to  Alvcs  ;•,  New  York,  etc..  R.  Co. 
m  I.),  S7  R.  R.  R.  193,  SO  Am-  &  Eng.  R.  Cas..  N,  S.,  193;  foot-notes 
*ppni<lcd  to  Kentucky,  etc.  R.  Co.  v.  Morgan  (Ind.).  26  R.  R.  R.  437, 
tt  Am.  &  Eng.  R.  Cas.,  N.  S-,  437;  foot-notes  appended  lo  Clifford  jj. 
M- Louis  Transit  Co.  (Mo.),  23  R.  R.  R.  107.  4«  Am.  &  Eng.  R.  Cas., 
?:  8,  107;  foot-note  appended  lo  Si.  Louis,  elc,  R.  Co.  v.  Wells 
WM.  S3  R.  R,  R.  104.  te  Am.  &  Eng,  R.  Caa.,  N.  S.,  104. 
3IRHR-17 
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for  the  defendanl  and  respondent,  an  electric  car  at  a  termii 
where  the  car  was  turned  around  by  means  of  a  loop.     A  man 
at  least  ordinary  intelligence,  he  received  the  instruction  usud 
given  by  defendant  lo  its  trainmen  and  had  been  in  its  servi 
for  more  than  a  year.    The  car  ran  upon  the  curve  of  the  loop 
full  speed  and  was  derailed  and  capsized.    Thereby  plaintiff  i 
ceived  the  injuries  here  complained  of.    Plaintiff's  contention 
as  follows :    He  was  seated  upon  his  stool,  and  was  graspitig  vr 
his  left  hand  the  handle  of  the  controller;  his  hand  being  in 
tact  partially  with  the  brass  and  partially  with  the  wood, 
right  hand  was  grasping  the  metal  handle  of  the  brake, 
right  foot  was  resting  upon  the  dog  of  the  handbrake,  w 
may  or  may  not  have  been  in  contact  with  the  ratchet.     He 
upon  his  hands  a  pair  of  cotton  gloves,  being  very  much  soil 
and  the  palms  being  impregnated  with  dirt,  oil,  and  sweat, 
wore  cotton  stockings  and  leather  shoes.    His  current  was  nea 
at  the  maximum,  if  not  quite.    He  received  a  shock  of  electri< 
which  froze  his  hands  to  the  handles.    By  reason  of  the  temport 
paralysis  of  his  arms  he  was  deprived  of  control  of  his  car 
prevented  from  shutting  off  the  current  and  applying  the  bra! 
so  as  to  reduce  the  speed.    Defendant  was  charged  with  negligef 
in  failing  to  properly  furnish  and  maintain  reasonably  safe  apf 
aiices  and  instrumentalities  wiin  which  to  perform  his  work,  a 
in  failing  to  caution  and  warn  the  plaintiff  of  the  hazards  to  wW 
the  performance  of  his  duties  exposed  him  and  which  were  i 
known  to  him.    The  defendant  contends  that  it  was  not  negligi 
in  these  respects,  and  that  plaintiff  did  not  in  fact  receive  the  sh( 
of  electricity  at  or  immediately  prior  to  the  accident,  but  « 
asleep  at  his  post,  and  negligently  ran  his  car  at  full  speed  up 
the  curve. 

The  controller  was  the  apparatus  which  governed  the  curi 
from  the  trolley  wire  overhead  used  in  operating  the  car.  It  c 
sisted  of  a  central,  movable  part,  known  as  a  "barrel,"  upon  whi 
were  little  copper  blades,  called  "conductors,"  which,  as  the  bari 
revolved,  made  contact  with  stationary  "fingers"  and  sent  1 
current  through  the  parts  in  various  combinations.  It  was  si 
rounded  by  a  casing  or  frame  made  of  sheet  iron.  This  was  Hn 
with  a  nonconducting  material — asbestos — three-eights  of  an 
thick.  For  purposes  of  this  appeal  it  will  be  assumed  that 
metal  controller  casing  or  frame  was  liable  to  become  char) 
with  electricity;  that  svich  charge  of  the  controller  casing  cndl 
gered  the  nxitonnan,  unless  it  was  kept  sufficiently  grounded! 
that  if  the  grounding  of  the  controller  casing  was  sufficiently  ' 
terruptcd  the  motorman  could  receive  a  shock  in  the  mam 
testified  to  by  plaintiff  at  the  trial.  The  function  of  the  gro' 
wire  was  (1  1  to  act  as  a  means  of  escape— as  a  waste  pipe,  as 
were — for  discharging  into  ilie  earth  the  surplus  or  waste  curr* 
from  the  interior  of  the  controller,  and  also  (2)  to  discharge  inW 
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the  earth  any  current  which  might  have  leaked  into  the  frame  of 
the  controller.  A  further  device  for  grounding,  put  in  by  the 
ilffendant  company,  was  a  metalhc  brace  attached  to  the  hack  of 
the  controller  and  passed  to  the  metalHc  air  brake  controller  frame, 
to  which  it  was  attached.  It  was  fastened  by  a  steel  screw  to  the 
casing.  If  for  any  reason  the  contact  with  the  frame  by  the  strap 
became  inadequate  to  ground  the  surplus  electric  current,  danger 
would  not  be  avoided  by  the  fact  that  it  was  subsequently  at- 
lached  to  the  brake.  The  case  was  twice  tried  in  the  district  court. 
\X  the  first  trial  the  jury  disagreed.  On  the  second  trial,  at  the 
close  of  all  the  testimony,  the  court  directed  a  verdict  for  the 
defendant.  The  propriety  of  that  order  is  the  question  on  this 
appeal. 

1.  The  plaintiff  himself  testified  to  the  fact  that  his  hands  were 
frozen  to  the  handles  and  as  to  the  places  on  his  hands  and  feet 
«here  he  had  been  burned  by  the  current.  The  gloves  he  wore 
were  produced  in  court.  His  testimony  and  that  of  other  wit- 
nesses further  tended  to  show  tnat  he  had  obeyed  signals  to  stop 
for  passengers  at  points  so  near  the  place  of  injury  as  to  tend  to 
native  the  defendant's  contentiOTi  that  he  was  asleep.  It  is  true 
that  plaintiff's  testimony  as  to  the  stopping  was  controverted  by 
witnesses  for  the  defendant.  If  this  were  all  there  were  to  the 
case,  the  issue  should  clearly  have  been  submitted  to  the  jury. 

2.  Plaintiff  also  introduced  expert  evidence  which,  he  argues, 
showed  the  insufficiency  of  the  grounding  of  the  casing.  Two 
experiments  were  made  on  the  car,  which  had  been  brought  in 
front  of  the  trial  courthouse  for  the  purpose.  Of  these,  the  first 
was  the  "bell  test."  The  expert  placed  one  wire  from  a  dry  bat- 
ter)- with  a  voltage  of  1  or  1J4  on  the  controller;  placed  another 
wire  at  different  times  on  the  brass  part  of  the  air  brake,  not  the 
handle,  on  the  handle  of  the  air  brake,  on  the  hand  brake  staff, 
on  its  support,  and  on  the  dog  used  to  set  the  hand  brake.  The 
njrrent  was  communicated,  but  the  bell  connected  by  a  wire  to 
the  frame  did  not  ring.  The  second  experiment  was  a  "magneto" 
test  It  was  made  by  means  of  a  small  dynamo  discharging  a  cur- 
rent of  "anywheres  between  300  and  500"  volts.  When  the  con- 
nection was  made  between  the  points  stated,  and  the  current 
turned  on,  "the  bell  barely  tinkled."  These  experiments  were 
idduced  to  show  that  there  was  not  sufficient  "contact"  between 
the  casing  and  the  brake  frame  through  the  metallic  strap  or  brace 
previously  described.  Plaintiff's  own  experts  so  testified.  They 
testified,  also,  that  it  was  thus  proved  that  the  ground  wire  de- 
signed to  ground  the  controller  casing  was  "either  absent  or  a  very 
poor  one."  For  many  reasons,  some  of  which  only  will  be  pres- 
ently set  forth,  we  are  at  a  loss  to  comprehend  what  strength  this 
testimony  adds  to  plaintiff's  case.  It  is  true  the  controller  was  in 
the  same  condition  at  the  time  of  the  beginning  of  plaintiffs  ex- 
periments as  it  was  at  the  first  trial  and  as  at  the  time  of  the  ac- 
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cidenl.    Upon  critical  examination  of  the  record,  it  appears 
the  admission  of  counsel  for  plaintitT  that  this  was  the  case 
not  clear,  although  the  trial  court  evidently  regarded  it  as  suffici' 
If  it  be  disregarded,  we  are  of  the  opinion  that  nninipeached  U 
mony  affirmatively , showed  such  to  be  the  fact.     None  the 
the  experiments  were  not  performed  upon  the  car  in  the  condi 
it  was  at  the  time  of  the  accident.    For  plaintiff's  expert,  tindi 
the  strap  screwed  up  "fairly  tight,"  or  so  that  he  "couid  loosen 
with  a  small  wrench."  te.stified  that  before  the  first  electrical 
was  made  "I  loosened  the  boit  probably  a  turn  and  a  half  or 
turns,  and  as  the  strap  didn't  come  off  the  casing,  and  the  wad 
stuck  out,  I  left  it  that  way,  and  screwed  the  boh  back,  and  til 
subjected  that  first  test.    *    *    *    Q-   You  made  no  test  of 
car  980  as  it  came  there  to  Wabasha  street  until  you  had 
bolted — A.  Until  1  had  loosened  the  bolt."    Therefore  the  expc 
ments  were  inconclusive  as  to  the  strap  or  brace. 

Moreover,  the  general  conclusions  of  the  experts  were  we 
and  uncertain.    One  of  them  was  asked:     "Now,  will  you  sH 
once  more,  in  your  own  way.  what  the  result  of  your  experimci 
or  tests  showed  with  reference^o  the  jn'oimding  of  that  casing 
that  time?    A.    Well,  as  far  as  I  could  see.  the  only  indicatii 
was  thai  the  strap  partially  grounded  the  casing."     One  exp< 
testified  the  bell  test  "did  show  a  slight  connection,     Q.   Enoi 
to  be  of  a  practical  use  or  benefit  in  the  protection  of  the  n 
toneer?    A.    I  could'nt  say.     Q.   You  could  not  tell  about  thi 
A.    \ot  at  that  time;  no."     So,  afterwards,  when  asked  if  I 
condition  he  found  by  his  test  was  of  such  a  character  or  cond 
tion  as  to  render  the  happening  of  an  injury  as  plaintiff  describew 
"reasonably  possible,"  an  expert  answered:     "I  shoidd  say  th^ 
possibility  existed."    Finally,  it  is  to  be  noted  that  at  the  time  o|j 
the  experiments  the  car,  which,  we  repeat,  had  been  brought  dowBi 
by  its  own  power  to  the  tracks  in  front  of  the  courthouse  for  the  " 
experiments,  was  in  the  condition  of  ordinarj'  operation.     Tl 
fundamental  weakness  in  plaintiff's  test  is  that  the  ground 
screwed  into  the  casing  had  not  been  disconnected.    One  part 
its  admitted  function  was  to  p^oimd  the  electricity  which  mi(, 
have  leaked  into  the  casing.    That  it  was  insufficient  to  accomi^ism 
this  was  the  basis  of  the  negligence  charged.     If  it  availed 
ground  the  current  in  the  casing,  the  motoncer  in  plaintiffs  pfisi- 
tion  was  admittedly  safe.    The  natural  inference  from  plainliffa 
experiments  is  that,  when  the  current  from  either  the  dry  bat- 
tery or  the  magneto  apparatus  was  connected    with  the  casing 
the  current  tended  to  pass  instantly  to    the   earth    through  the 
ground  wire.    If  the  metallic  strap  was  loosened,  the  fact  that  the 
bell  did  not  ring  tended  to  show  that  this  wire  had  performed  its' 
function    and    grounded    the    current,      When    the    strap   wu 
tightened,  apparently,  the  current  divided,  and  a  small  part  passeft 
through  the  brace  to  the  earth,  and  the  balance  through  the  ground 
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arc  unable  to  avoid  the  conclusion  that  plaintiff's  own 
lent  tended  to  show  that  the  means  for  grounding  in  fact 

ere  not  negligent, 
analog}'  to  the  Morse  telegraph  system  suggested  by  plain- 
Is  to  diminish  the  force  of  this  reasoning. "  If  the  sending 
lit  start  a  message  over  a  wire  supported  by  insulated 
it  would  operate  the  receiving  instrument  and  pass  thence 
the  g:round  wire  to  the  earth.  If  the  poles  should  not  be 
and  be  good  conductors,  the  current  would  tend  to  pass 
them  to  the  ground,  and  either  no,  or  a  diminished,  cur- 
ttnt  would  go  to  the  receiver.  If  it  should  receive  ro  message, 
Iht  indication  would  be  that  the  current  had  been  grounded.  Here 
rfif  controller,  itself  exclusive  of  grounding  devices,  corresponds 
■:ne  telegraph  pole  not  insulated,  the  brake  frame  (speaking 
.  irally),  itself  exclusive  of  grounding  devices,  to  the  other, 
not  insulated,  the  battery  or  magneto  apparatus  to  the  sending 
:  -trumcnt.  the  brace  or  strap  to  part  of  the  wire,  the  wire  from 
ihc  frame  to  the  bell  to  the  rest  of  the  wire,  and  the  bell  to  the 
rtcm-ing  instrument.  The  current  sent  into  the  controller  would 
troA  lo  go  into  the  earth  through  its  ground  wire.  If  the  brace 
AodM  be  disconnected  from  the  casing,  it  would  he  like  a  parted 
lire,  and  in  the  absence  of  an  arc  through  the  air  (not  here  in- 
Tolved)  naturally  would  not  cause  the  bell  to  ring.  If  connected, 
from  the  casing,  and  the  current  communicated,  it  did  not  ring 
tin:  bell,  the  inference  would  be  that  the  ground  wire  had  fully 
functionated.  If  the  bel!  should  ring  but  faintly,  it  would  in- 
<licatc  a  divided  current,  part  passing  through  the  ground  wire 
itiH  part  through  the  brace. 

On  the  other  hand,  defendant's  experts  performed  four  differ- 
«i  txperiments.  which  were  in  tlieir  nature  calculated  to  elicit 
Ae  truth,  and  are  subject  lo  no  reasonable  criticism,  except  that 
ftfv  were  performed  on  the  day  after  the  plaintiff's,  and  after 
the  plaiiilifTs  expert  had  altered  the  connection  between  the  brace 
and  the  casing.  Defendant's  tests  were  made  between  the  top  of 
Ac  casing  and  the  track  and  wheels  of  the  car.  It  is  to  be  noted 
ll>at,nnlike  defendant's  experiments,  the  plaintiff's  tests  were  not 
Mween  Ihe  controller  itself  and  the  ground.  Moreover,  defendant 
•Bed  a  current  from  the  trolley  wire  with  a  current  of  about  600 
i^ls.  while  the  plaintiff's  current  was  of  less  voltage.  Defendant's 
wpert  testimony  was  positively  to  the  effect  that  the  occurrence 
i»i  a  shock  to  the  plaintiff  in  the  way  in  which  he  contended  to 
We  received  it  was  impossible,  and  that  his  position  was  "abso- 
'uiely  safe."  The  two  classes  of  experiments,  however,  appear  to 
have  been  largely  consistent  with  each  other,  and  to  have  in- 
•iifated  a  proper  grounding  of  the  casing  by  means  of  a  ground 
wire.  The  alteration  by  plaintiff  in  (he  strap  in  connection  with 
Ibf  casing  tends  to  deprive  both  of  signilicance  as  to  the  ability 
01  4e  strap  and  brace  to  ground  the  current.    Taking  all  the  ex- 
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perimeiits  logetlicr,  ihey  uiclinc  to  weaken,  and  not  lo  strength 
plaintM's  case. 

3.  I'laintiff's  case  may  properly  have  been  regarded  by  tlie 
court  as    resting  substantially  on  plaintiff's   own  testimony 
on  the  doctrine  of  "res  ipsa  loquitur."    Defendant  insists,  howi 
that  this  maxim  does  not  apply  as  between  master  and  servj 
As  a  universal  principle,  this  is  not  the  law  in  this  and  a  nuni 
of  other  states.    Ordinarily  the  aDplication  of  the  principle  d 
not  depend  upon  the  relation  between  the  parties,  except  indirec 
so  far  as  that  relation  defines  the  measure  of  duty  imposed  on 
defendant.     Griffen  v.  Manice,  166  N.  Y.  188.  59  N.  E.  925. 
L.  R.  A.  922,  82  Am.  St.  Rep.  630.     There  have  been  cases 
which  the  servant  has  successfully  invoiced  it  against  his  maj 
There  is  more  force  to  defendant's  further  contention  thai 
doctrine  should   not  be  applied  where,  as  here,  the  dangen 
agency  is  under  the  immediate  physical  control  of,  and  in  ai 
use  by,  an  experienced  servant,  who  complains  of  the  injury, 
the  case  at  bar,  however,  it  is  not  necessary  to  determine  this 
troversy.  nor  to  inquire  into  the  exact  nature  of  the  so-called  p 
sumption,  for  the  prima  facie  case  of  negligence  arising  from  ' 
application  of  the  maxim  is  rebuttable.     From  its  application  1 
court  or  jury  may  infer  negligence,  but  neither  is  hound  to  do 
Carmody  v.  Light  Co.,  162  Mass,  539,  at  page  542,  39  N.  E.  11 
The  presumption  of  negligence  in  current  phrase,  whose  precisi 
is  not  here  material,  is  purely  one  of  fact,  and  may  not  survi 
sufficient  proof  of  due  care  by  the  person  sought  to  be  chargi 
It  does  not  necessarily  follow  the  plaintiff  through  the  case, 
as  to  compel  the  submission  of  the  question  of  fact  to  the  ja 
as,  for  example,  does  the  presumption  of  innocence  accused  in 
criminal  trial. 

4.  The  trial  court,  giving  to  the  plaintiff  the  benefit  of  the  pi 
sumption,  held  that  it  was  rebutted  by  the  testimony  as  a  wlw 
and  that,  taking  the  testimony  as  a  whole,  plaintiff  had  not  bor 
the  burden  of  proof  resting  upon  him  of  showing  negligence 
the  part  of  the  defendant.  In  this  view,  we  think,  he  must 
affirmed.  In  addition  to  the  inference  of  the  proper  condition 
the  controller,  and  especially  of  its  grounding,  from  the  expfl 
ments  which  have  been  described,  and  from  the  absence  of  perfor 
tion  the  asbestos  lining,  and  from  other  significant  circumstani 
not  necessary  to  be  detailed  here,  the  case  is  controlled  primaii 
by  two  facts — the  use  of  the  car,  and  the  facts  attending  its  pu 
chase  and  inspection.  The  car  had  been  operated  daily  from  Ni 
vember  8th  to  the  time  of  the  accident  by  various  motormf 
including  the  plaintiff,  and  reported  "O.  K."  each  time  retumi 
to  the  station.  On  the  day  of  the  accident  three  motormen  C( 
erated  it  without  trouble  before  it  was  turned  over  to  plaintiff 
5:35  p.  m.  He  then  made  several  uneventful  trips  between  tb 
time  and  the  time  of  the  accident,  about  midnight.     It  has  tei 
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operated  since  the  accident  without  trouble  of  any  kind.  It  was- 
brought  to  the  scene  of  the  experiments  by  the  safe  operation 
of  this  identical  controller.  The  continual  use  of  the  car  in  the 
condition  it  was  from  the  lime  of  the  accident  to  the  time  of 
the  trial  without  accident  is  a  demonstration  of  the  practical 
sufficiency  of  the  grounding  ,of  the  controller. 

.\o  testimony  was  adduced  to  show  that  the  car  was  old  or 
outworn.  It  appears,  however,  to  have  been  used  for  some  time. 
Its  controller  and  the  grounding  of  the  controller  were  naturally 
subject  to  deterioration.  The  controller  was  of  standard  type 
ind  made  by  a  reputable  manufacturer.  It  was  shown  to  have 
been  inspected  frequently,  searchingly,  and  in  a  reasonable,  prac- 
ticable, and  usual  manner.  To  have  visually  examined  the 
ground  wire  inclosed  in  insulating  material  would  have  involved 
the  dismantling  of  the  machine.  The  case  is  within  the  principle 
that  "the  law  does  not  contemplate  that  railroad  companies  will 
in  general  make  their  own  cars  or  engines,  and  they  purchase 
them  in  the  market  of  persons  supposed  to  be  competent  dealers, 
just  as  they  buy  their  other  articles.  All  that  they  can  be  rea- 
sonably expected  to  do  is  to  purchase  such  cars  and  other  neces- 
saries as  they  have  reason  to  believe  will  be  safe  and  proper, 
giving  ihem  such  inspection  as  is  usual  and  practicable  as  they 
buy  them.  When  they  make  such  an  examination  and  discover 
i»  defects,  they  do  all  that  is  practicable,  and  it  is  no  neglect  to 
omit  attempting  what  is  impracticable.  They  have  a  right  to 
assume  that  a  dealer  of  good  repute  has  also  used  such  care  as 
was  incumbent  upon  him,  and  that  the  articles  purchased  of  him, 
which  seem  right,  are  right  in  fact.  Any  other  rule  would  make 
them  liable  for  what  is  not  negligence,  and  put  them  practically 
on  the  footing  of  insurers,"  Campbell,  C.  J.,  in  Grand  Rapids, 
etc..  Ry.  V.  Huntley,  38  Mich.  537,  547.  31  Am.  Rep.  321.  And 
see  Carlson  v.  Bridge  Co..  132  N.  Y.  273.  30  N.  E.  750;  Flood  v. 
Telt^raph  Co.,  131  N.  Y.  603,  30  N.  E.  196;  Reynolds  v.  Mer- 
chatit  Millii^  Co.,  168  Mass,  501,  47  N.  E.  406;  Westinghouse 
Mfg.  Co.  V.  Hiemlich,  127  Fed.  92,  62  C.  C.  A.  92.  "That  a  com- 
pany is  not  responsible  when  an  accident  occurs,  because  of  a  defect 
which  might  have  been  discovered  by  minute  examination,  but 
which  was  not  discovered  in  fact  by  such  an  examination  as 
*as  customary  and  reasonably  practicable,"  see  Richardson  v 
Great  Eastern  Ry.  Co..  L.  R.  1.  C.  P.  Div.  342  (Court  of  Ap- 
pals). The  company  was  required  to  inspect  with  adequate 
rare,  but  not  to  dismantle  complicated  machinery  for  purposes 
of  inspection.  Clyde  v.  Richmond,  etc.,  Ry.  (C.  C.)  65  Fed.  482. 
In  the  language  of  the  trial  court,  the  conclusion  is  inevitable 
'hat.  if  this  accident  to  the  plaintiff  was  really  by  a  shock  of 
electricity  from  this  controller,  it  came  suddenly  and  from  a  hid- 
Kn  cause,  whkh  no  care  or  foresight  could  guard  against,  and 
for  which  the  defendant  is  not  liable. 
This  reasoning  determines  other  questions  raised  on  appeal. 
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If  the  condition  of  the  controller  was  consistent  with  the 
cise  of  due  care,  it  is  immaterial  tliat  to  have  used  solder, 
stead  of  screws,  might  have  secured  a  more  permanent  and 
safer  grounding,  or  lliat  paint,  a  nonconductor,  was  used  on  th 
inside  of  the  brace  where  it  was  attached  to  ihe  casing  of  t' 
controller,  or  that  the  court  excluded  testimony  as  to  the  Habili 
of  the  brass  screw  connecting  the  controller  with  the  ground  wi 
to  become  corroded,  or  that  here  the  motoneer  would  be  subjc 
to  additional  danger  if  described  insulating  devices  were  otnitte^i 
or  if  other  motormen  using  similar  co""-""—-'  ■■-^-i"-''  d.™-!™ 
or  the  like. 

Affirmed. 

Elliott,  J.,  took  no  part. 


In-dianatolis  Traction*  &  Tkrminal  Co.  v.  Kimney.  i 

(Supreme  Court  of  Indiana,  Oct.  27,  1908.) 
[8S   N.   E.   Rep.   95<.] 

Constitutional  Law — E^iual  Protection  of  Laws — ImpoHitioii  of  Li^ 
bili^  for  Personal  Injuries.* — Employer's  Liability  Act  (Burns'  Ann. 
St.  1901,  §  7083;  Bums'  Ann.  St,  1908.  §  801T),  making  a  railroad  OE 
other  corporation  liable  for  personal  injury  to  an  employee,  does  not 
deny  a  railroad  corporation  the  equal  protectioa  of  the  laws,  guaran- 
teed by  Const.,  Bill  of  Rights,  §  33,  as  the  peculiar  hazards  inherent 
in  the  use  and  operation  of  railroads  are  a  proper  basis  of  classifica- 

Constitutional  Law^ — Equal  Protection  of  Laws— Imposition  of  Lia- 
bility for  Personal  Injuries.*— To  support  the  conslilutionality  of  the 
classification    made    by    Employer's    Liability    Act    (Burns'    Ann.   St. 
1901,  §  7083;  Burns'  Ann.  St.  1908,  §  8017),  making  a  railroad  or  other     - 
corporation  liable  for  personal  injury  to  an  employee,  the  statute  must    I 
be  construed,  as  lo  a  railroad  corporation,  as  designated  exclusive!;     i 
for  the  protection  of  those  exposed  to  the  particular  dangers  incident 
lo   the   use   and   operation   of   trains,   and   whose   injuries   are   caused 
thereby. 

Master  and  Servant — Employer's  Liability  Act — Employeea  Within 
Protection  of. — A  common  laborer,  employed  with  a  repair  and  con-    ^ 
struction  gang  of  a  street  railway  company,  who  was  injured  while 
unloading  rails  from  a  tiat  car  standing  on  a  siding,  by  a  rail  fallins 
upon  him.  because  a  skid,  which  had  been  placed  in  position,  on  the 

•For  the  authorities  in  this  series  on  the  subject  of  the  constitulior- 
ality  of  employers'  liability  acts,  see  first  foot-note  appended  to 
Louisville  &  N.  R.  Co.  v.  Milton  fKy.t,  26  R,  R.  R.  595.  49  Am.  ft 
Eng.  R.  Cas.,  N.  S.,  585;  second  foot-note  appended  to  Kane  r.  Erie 
R.  Co.  (C.  C.  A.),  20  R.  R.  R.  233,  43  Am.  &  Eng.  R.  Cas..  N.  S..  S3S, 
where  all  those  preceding  it  are  collected. 
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iDdisnapoUa  Traction  &  Terminal  Co.  v.  Kinner 
F  the  car  by  the  foreman,  slipped,  and  whose  duties  had  no 
a  with  the  car,  nor  with  the  use  and  operation  of  the  railway, 
cictpt  10  discharge  the  car  of  its  load,  was  not  within  the  protection 
01  Employer's  Liability  Act  (Burns'  Ann.  St.  1901,  §  7083;  Burns'  Ann. 
Si.  i90S,  f  8017),  making  a  railroad  corporation  liable  for  personal  in- 
jury to  an  employee,  as  it  only  applies  to  those  exposed  to  the  par- 
licalar  dangers  incident  to  the  use  and  operation  of  trains. 

Master  and  Servant — Injuries  to  Servant — FDmisbing  Sufficient  Em- 
^orccs, — It  is  a  sufficient  answer  to  the  charge  that  a  gang  foreman 
did  not  furnish  sufficient  men  to  handle  and  carry  rails,  whereby  an 
employee  was  injured,  that  there  was  no  charge  that  any  particular 
number  of  men  were  promised  or  necessary  therefor. 

Master  and  Servant — Fellow  Servants — Selection.f — A  master  must 
observe  reasonable  care,  in  the  selection  of  fellow  servants,  to  choose 
none  but  efficient  and  careful  workmen. 

Muter  and  Servant — Duty  to  Furnish  Safe  Appliance84— It  was  the 
duty  of  a  street  railway  company  to  furnish  its  employees  proper  and 
safe  skids  for  unloading  rails  from  a  car. 

Master  and  Servant— Duty  of  Fellow  Servants  to  Use  Due  Care. — 
It  was  the  duty  of  employees  engaged  in  unloading  rails  from  a  flat 
car  to  so  carefully  use  and  place  the  skids  furnished  as  to  avoid  in- 
juring one  another. 

Muter  and  Servant — Negligence  of  Fellow  Servant — Liability  of 
Master.! — An  employer  is  not  liable  tor  injury  to  an  employee  through 
the  n^Iigence  of  a  co-employee  engaged  in  the  same  common  service. 
Master  and  Servant— "Fellow  Servants"— Who  Are.||_The  boss  of 
*  gang  of  four  or  five  sectionraen  or  track  repairers  is,  when  not 
charged  with  duties  of  the  master,  a  "fellow  servant"  of  those  under 
him.  notwithstanding  he  has  been  authorized  to  give  orders  to  those 
nndei  him,  with  respect  to  the  performance  of  their  duties. 

Words  and  Phrases — ^"General  Laws"- "Uniform  t.aw8." — Laws  are 
general  and  uniform,  not  because  they  operate  on  all  alike,  for  they  do 
not.  bat  because  every  one  who  is  brought  within  the  i 
Md  conditions  provided  by  the  law  is  afTected  thereby. 

^5te  foot-note  appended  to  Jackson  v.  Southern  Ry.  (S.  Car),  86  R. 
R-  H-  7S9,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  769. 

tS«  second  foot-note  appended  to  preceding  ease. 

5See  third  foot-nole  appended  to  Louisville  &  N.  R.  Co.  v.  Brown 
(Sy).  27  R-  R.  R.  436.  SO  Am.  &  Eng.  R.  Cas.,  N.  S.,  428. 

llFor  the  authorities  in  this  scries  on  the  question  whether  a 
foreman  is  a  fellow  servant  of  a  hand  working  under  him.  see  last 
faol-note  appended  to  Germanus  v.  Lehigh  Valley  R.  Co.  (N.  J.),  27 
It  R.  R,  623,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  622;  third  foot-note  ap- 
pended to  Southern  Ry.  Co.  v.  Smith  (Va.>,  26  R.  R.  R.  579,  49  Am. 
*  Eur,  R.  Cas..  N.  S.,  S79;  foot-note  appended  to  Owens  v.  San  Pedro, 
etc,  S.  Co.  fUtah),  25  R.  R.  R.  373,  48  Am.  &  Eng.  R.  Cas.,  N.  S., 
"^;  Vito  V.  West  Chester,  etc.,  Ry.  Co.  (Pa.),  25  R.  R.  R.  370.  48  Am. 
SEnit.  R.  Cas.,  N.  S.,  370;  foot-note  appended  to  Fogarty  v.  St.  Louis 
Transfer  Co.  (Mo.).  11  R.  R.  R.  578,  34  Am.  &  Eng.  R.  Cas.,  N.  S., 
i'5,  where  all  those  preceding  it  are  collected  or  referred  to. 
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Appeal  from  Circuit  Court,  Marion  County;  H.  C.  Allen,! 
Judge. 

Action  by  Thomas  J.  Kinney,  by  next  friend,  William  Kirnifj.  | 
for  personal  injuries,  against  the  Indianapolis  Traction  &  Termi-  ! 
nal  Company.  Judgment  for  plaintiff  for  $3,500,  and  defendant  I 
appeals.     Reversed,  with  instructions  to  grant  a  new  trial. 

F.  Wittier  and  W.  H.  Lalla,  for  appellant. 
Elliott  &  Elliott  and  Geo.  W.  GaJz-in,  for  appellee. 

HadlEy,  J,     Appellee  was  an  employee  of  appellant.     He  and   ' 
five  others  were  employed  to  do  service  as  common  laborers,  as 
a  gang,  in  repairing  and  constructing  tracks  for  the  defendant, 
a  street  car  corporation.     He  claims  that  his  injury  was  caused   ' 
by  the  negligent  act  of  John  Wilson,  another  employee  of  appel- 
lant, and  who  was  at  the  time  foreman  of  said  gang.    The  gang 
was  taken  by  Wilson  to  a  flat  car  standing  on  a  siding,  to  un- 
load some  steel  rails.     The  plaintiff  was  ordered  by  Wilson  to 
bring  an  implement  from  the  tool  car.     In  the  plaintiff's  absence 
Wilson  superintended  the  placing  of  some  skids  on  the  side  of 
the  flat  car,  down  which  to  slide  the  rails,  and  upon  plaintiff's 
approach  to  the  car  Wilson  ordered  him  to  step  up  and,  wiih 
the  implement  he  had,  turn  the  rails  off  the  car  onto  the  skids. 
In  obedience  to  the  order  plaintiff  turned  a  rail  off,  which  when 
it  dropped  onto  the  skids,  one  of  the  latter  slipped  off  the  car, 
and  caused  the  rail  to  drop  upon  and    injure  the  plaintiff.    The 
complaint  is  in  a  single  paragraph,  and  rests  on  the  second  clause 
of  section  7083,  Bums'  Ann.  St.  1901  (section  817,  Burns'  Ann. 
St.  1908),  known  as  the  "Employer's  Liability  Act."    It  is  al- 
leged:    "That  while  so  employed,  on  the  1 5th  day  of  June,  as 
aforesaid,  this  plaintiff  was  directed  and  instructed  by  one  John 
Wilson,  a  foreman  of  the  worK  gang,  who  had  power  and  con- 
trol over  said  plaintiff,  and  to  whose  orders  and  directions  he 
was  bound  to  conform,  and  did  conform.     *     *     *     That  said 
Wilson  directed  the  construction-  of,  and  saw  to  the  placing  of, 
certain  skids  for  the  movement  of  said  rails  from  said  car,  but 
in  such  a  careless  and  negligent  manner  as  to  make  them  unsafe 
and  dangerous  to  use.     *     ♦     *     The  falling  of  said  skids  was 
caused  wholly  and  entirely  by  the  negligence  and  carelessness  of 
said  defendant,  and  of  said  John  Wilson  in  the  erection  of  said 
skids,  and  by  the  negligence  and  carelessness  of  said  defendant 
and  John  Wilson  in  not  furnishing  sufficient  men  to  handle,  con- 
trol, and  carry  the  irons  at  the  time  bein^  moved,  etc,    *    *    * 
That  at  the  time  of  said  accident  said  plaintiff  was  obeying  or- 
ders of  said  Wilson,  to  whose  orders  by  reason  of  his  employ- 
ment he  was  bound  to  conform,  and  did  conform.     *     ♦    *" 
Knowledge  of  the  unsafe  and  dangerous  condition  of  the  skids 
on  the  part  of  the  defendant  and  Wilson,  it  is  averred,  and  on 
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the  part  of  the  plaintiff,  denied.  There  was  no  demurrer  to  the 
complaint.  The  answer,  so  far  as  material  in  this  appeal,  was 
the  general  denial.  There  was  a  verdict  and  judgment  for  ap- 
pellee, and.  appellant's  motion  for  a  new  trial  having  been  over- 
ruled, it  appeals. 

The  errors  assigned  call  in  question  the  sufficiency  of  the  com- 
plaint and  the  overruling  of  the  motion  for  a  new  trial.  The 
court  instructed  the  jury,  over  appellant's  ohjection,  in  substance, 
if  ihey  found  from  the  evidence  that  the  plaintiff  was  in  the 
employ  of  the  defendant,  and  under  the  direction  of  another  em- 
jdoyee  of  the  defendant  in  charge  of  the  work,  and  if  suCh  other 
employee  or  superintendent  negligently  constructed  or  placed  the 
skids,  if  plaintiff  had  no  knowledge,  or  means  of  knowledge,  of 
such  condition,  and  while  performing  the  work  he  was  directed 
10  perform  by  said  boss  or  superintendent  said  skids  fell  by  rea- 
son of  said  negligence,  and  injured  the  plaintiff,  then  they  should 
find  for  the  plaintiff,  unless  the  plaintiff  himself  was  negligent. 
The  complaint  and  instruction  each  presents  the  same  question, 
and  assumes  that  the  employers'  liability  act  applies  to  the  facts 
stated.  Is  appellee  correct  in  this  assumption?  Appellant,  in 
maintaining  the  negative,  contends:  First,  that  the  statute  re- 
ferred to  contravenes  the  fourteenth  amendment  to  the  federal 
Constitution,  in  that  it  denies  to  the  appellant  the  equal  protection 
of  the  law  in  its  capacity  as  an  employer.  This  question  re- 
ceived the  consideration  of  the  court  in  Railway  Company  v. 
Montgomery,  152  Ind.  I,  49  N.  E.  582,  69  L.  R.  A.  875,  71  Am. 
St.  Rep.  301,  and  has  been  before  the  court  in  a  number  of 
cases  since.  Railroad  Co.  v.  Hosea,  152  Ind.  412,  416,  53  N.  E. 
419:  Railroad  Co.  v.  Lightheiser,  168  Ind.  438.  78  N.  E.  1033; 
Bedford  Quarries  Co.  v.  Bough,  168  Ind.  672,  80  N.  E.  529,  14 
L.  R.  A.  (N.  S.)  418.  But  m  no  subsequent  case  has  any  rea- 
son been  su^ested  to  impair  our  confidence  in  the  rule  as  laid 
dosvTi  in  the  Montgomery  Case,  on  this  point ;  and,  being  satis- 
fied therewith,  we  deem  it  unprofitable  to  repeat  the  reasons  for 
such  holding. 

It  has  always  been  held  in  this  state  that  section  23  of  the  Bill 
of  Rights,  in  spirit  and  meaning,  did  not  forbid  the  making  of 
such  classification  of  subjects,  for  legislative  purposes,  as  are 
demanded  by  reasons  of  economy,  convenience,  and  the  best  in- 
Icrests  of  the  public,  and  it  is  found  that  any  such  classification 
"^xn  be  made  as  will  treat  all  alike  and  bring  within  its  influence 
all  who  are  under  the  same  conditions.  To  illustrate :  It  would 
t*  found  burdensome,  wasteful,  and  even  impracticable  for  our 
cities  of  the  smaller  class  to  be  compelled  to  maintain  the  ex- 
P^iSLve  municipal  machinery  found  necessary  to  the  successful 
government  of  our  larger  cities.  The  constitutionality  of  the 
employers'  liability  statutes  is  upheld  on  the  ground  that  the  in- 
clusion of  railroads  only  is  a  proper  classification,  because  it  re- 
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lates  to  the  peculiar  hazards  inherent  in  the  use  and  operation 
of  railroads,  and  refers  to  the  character  of  the  employment,  anil 
not   to   the  employer.     Railroad   Co.   z*.   Lightheiser,   168     Indj 
(1906)  438,  78  N,  E.  1033;  Quarries  Co.  v.  Bough,   168  Ind. 
(1906)  671,  80  \.  E.  529,  14  L.  R.  A.  (N.  S.)  418:  Johnson  v,. 
Railway  Co..  43  Minn.  222,  45  N.  \V.  156.  8  L.  R.  A.  419;  Rail- 
way Co.  V.  Haley,  2^  Kan.  35;  Potter  z:  RatlroaJ  Co..  46  IohW 
(1877)    399,     The   peculiar   and   superlative   dangers  to   whidf 
employees  are  necessarily  exposed  in  ihe  running  of  trains  from 
tile  l)asis  of  such  classification,  and  it  is  not  therefore  materiaT 
whether  the  employer  in  railroad  service  is  a  corporation,  partner- 
ship, or  an  individual.     The  liability  is  the  same  in  one  case  as 
in  the  other.    Railroad  Co.  v.  Lightheiser.    168  Inil.  438.  4M,  79 
N.  E.  1033.    To  separate  railroading  from   all   other   kinds    of 
business   is  not   an   unconstitutional   discrimination,  because  no 
other  business  is  best  with  so  many  and  severe  dangers  as  those 
encountered   by   employees,   in   preparing   for,   and    during,  the 
movement   and   operation   of   railroad   trains.     Railroad  Co.  r. 
Houlihan,  157  Ind.  494.  60  N.  E.  943,  54  L.  R.  A.  787.    Such 
classification  cannot  be  arbitrarily  made.    There  must  exist  some 
good  and  natural  reason  for  it.     We  said  in  Bedford  Quarries 
Co.  V.  Bough.  168  Ind.  671.  674,  80  N.  E.  529,  14  L.  R.  A.  (N. 
S.)  418.  touching  this  subject;    "Such  legislation  must  not  only 
operate  equally  upon  all  within  its  class,  but  the  classification 
must  furnish  a  reason  for.  and  justify  the  making  of,  the  class; 
that  is.  the  reason  for  the  classification  must  inhere  in  the  sub- 
ject-matter, and  rest  upon  some  reason  which  is  natural  and  sub- 
stantial,"   See  a  large  line  of  aurtiorities  collated  on  pages  674  and 
675  of  168  Ind.,  and  page  530  of  80  N.  E.  ( 14  L.  R.  A.  [N.  S.] 
418).     Laws  are  general  and  uniform,  not  because  they  operate 
on   all   alike,   for  they  do  not,   but  because   every  one  who  is 
brought   within   the  circumstances   and   conditions   provided  by 
the  law  is  affected  thereby.     Notwithstanding  the  language  of 
the  statute  is  "that  every  railroad,  or  other  corporation  except 
municipal,  operating  in  this  state,  shall  be  liable  for  damages  for 
personal  injury  suffered  by  any  employee,  while  in  its  services," 
etc.,  it  must  not  be  for  a  moment  understood  that  the  benefits 
of  the  statute  are  extended  to  all  employees  of  a  railroad  corpo- 
ration or  to  any  other  class  of  employees  than  those  whose  duties 
expose  them  to  the  peculiar  hazards  incident  to  the  use  and  op- 
eration of  railroads.     There  is  no  reason,  in  fact  or  fancy,  why 
the  benefits  of  the  statute  should  be  extended  to  the  office  and 
shop  employees  of  railroad  corporations,  or  to  others  removed 
from  the  dangers  of  train  service,  and  denied  to  the  mullitude 
of  other  workmen  engaged  in  businesses  of  like  and  equal  hazard. 
So  far  as  our  researches  have  gone,  no  court  has  attempted 
to  set  up  an  arbitrary  line  of  demarcation  by  which  the  applica- 
tion of  the  statute  may  be  determined,     It  is  apparent  tliat  no 
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(diable  test  can  be  esiablislied  by  any  general  rule.     Each  case 
be  decided  upon  its  own  facts,  the  court  bearing  in  mind 
to  keep  within  constitutional  limitations  the  statute  must  be 
construed  as  designed  exclusively  for  the  beneiit  of  those  who 
ire,  in  the  course  of  their  employment,  exposed  to  the  particular 
H^ncers  incident  to  the  use  and  operation  of  railroad  engines  and 
■■■■ivi.  and  whose  injuries  are  caused  thereby.    Bedford  Quarries 
:.  Rough.  168  Ind.  671.  678,  80  N.  E.  529,  14  L,  R.  A.  (N. 
418.     By   this,  we  do  not  mean  that  it  is  essential  to  the 
;;ing  of  an   employee  within  the  statute  that  he   should  be 
leaetl  in  some  way  with  the  movement  of  trains,  but  it  seems 
iicicnt  if  the  performance  of  his  duties  bring  him  into  a  sit- 
.<\'-n  where  he  is,  without  fault,  exposed  to  the  dangers  and 
pCTils  flowing  from  such  operation  and  movement,  and  he  is  by 
iMson  thereof,  injured  hy  the  negligence  of  a  fellow  servant  de- 
'cribed  in  the  act.     Frandsen  z:  Railroad   Co..  36  Iowa,  372; 
^Vi'.Iiams  V.  Railway  Co.,  121  Iowa    (1903^  270,  %  N.  W.  774, 
:'l  cases  cited.     To  illustrate  more  fully  hy  the  Frandsen  Case, 
-"'i:    The  plaintiff  was  a  section  hand,  and  belonged  to  a  gang 
'  five.    He  with  the  boss  and  three  others  started  east  on  the 
ham!  car  with  their  tools.     The  passenger  train  going  west  was 
ilien  due.  but  the  boss  directed  the  men  to  proceed  east.     The 
train  coming  in  sight  around  a  curve  250  feet  distant,  the  boss 
directed  an   immediate  stop  and  removal  of  the  car  from  the 
track.    .\n  effort  was  made  to  do  so,  but  on  seeing  that  they  were 
about  to  get  caught  by  the  onnishing  train,  and  when  the  hand 
Or  was  but  partly  off  the  track,  the  boss  commanded  the  gang 
to  flee,  but  the  engine,  striking  the  hand  car  with  great  force, 
llwtw  it  in  the  direction  the  plaintiflf  was  fleeing,  and  it  struck 
Md  injured  him.     Held  that  the  plaintiflF's  employment  related 
to  the  perilous  business  of  railroading,  and  entitled  him  to  the 
l>^wfils  of  the  statute.     Do  the  facts  pleaded  show  the  plaintiff 
within  the  protection  of  the  statute?     He  was  employed  as  a 
fwnmon  laborer  to  do  service  with  a  repair  and  construction  gang 
ff  a  street  car  company.     VMien  injured,  he  was  engaged  in  un- 
loading rails  from  a  flat  car  standing  on  a  siding  of  the  street 
•^Sf  tracks.     His  gang  was  not  engaged  in  hauling  iron  on  the 
^-    He  was  not  working  with  a  train,  not  even  with  the  par- 
["^lar  car.  beyond  helping  to  discharge  its  load.     He  was  in  no 
»nse  a  trainman.     He  was  not  injured  by  a  moving  car,  nor 
"wansc  the  car  was  designed  to  move  in  short  trains  and  on  fixed 
tsils.    His  duties  had  no  connection  with  the  car,  nor  with  the 
UMirnil  operation  of  the  railroad,  except  to  relieve  the  car  of  its 
'oaH.   The  injuring  skid  did  not  slip  off  and  fall  upon  the  plain- 
tiff l)ecause   it   had  restetl  on  a  car.     If  negligently  placed,  it 
"light  have  slipped  from  a  standing  wagon   with  precisely  the 
«nie  result.     We  are  unable  to  see  how  the  duties  of  the  plain- 
tiff txposed  him  lo  any  of  the  peculiar  hazards  of  using  or  op- 
frating  a  railroad  within  the  protection  of  the  statute. 
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Iowa  in  1862  enacted  a  statute,  in  substance,  the  same  as  oui 
and  to  meet  constitutional  demands  it  was  construed  by  the  low 
Supreme  Court,  in  a  number  of  cases,  to  relate  only  to  such  e 
ployees  of  a  railroad  as  were  exposed,  in  a  perfonnance  of  tha 
duties,  to  the  dangers  and  hazards  arising  from  the  use  and  o 
eration  of  railroads.    Deppe  z'.  Railway  Co.,  36  Iowa  (1872)  \ 
In  1873  the  statute  was  amended  by  inserting  in  it  the  follow" 
words:    "When  such  injuries  are,  in  any  manner,  connected  wN 
the  use  and  operation  of  any  railroad,  on  or  about  which  ihq 
shall    be    employed" — thus   wriling    into   the   statute    what 
courts  had  previously  read  into  it  by  construction.     Schroeder  vA 
Railway  Co..  41    Iowa   (1873)   344.     Kansas   copied   the   lowij 
statute  of  1862,  and  Minnesota  and  Indiana  have  adopted  it  ioj 
substance.     With  respect  to  the  adjudications  in  Iowa,  it  is  saidll 
in  Foley  v.  Railway  Co.,  64  Iowa,  644,  649,  21  N.  W.  124,  127:j 
"With  the  exception  of  Deppe's  Case,  all  the  actions  in  whicfa 
this  court  has  determined  that  railroad  companies  are  liable  iB> 
this  class  of  cases  are  those  where  the  injury  was  received  bf 
the  movement  of  cars  or  engines  upon  the  track" — citing  seven 
other  Iowa  cases  to  establish  the  statement.     Among  the  maw 
instances    in    which   the   benefits  of   the   statute   have  been  dfr 
nied    are  the    following:     The    plaintiff's   duties  were  to   wip( 
engines,  open  and  close  doors  of  the  engine  house,  remove  sooW 
from  the  turntable  and  connecting  tracks.    He  was  not,  by  rea; 
son  of  such  duties,  employed  in  the  operation  of  the  railroaif 
Malone  V.  Railroad  Co.,  65  Iowa.  417.  21   N.  W.  756.  54  ArW 
Rep.  11.     The  plaintiff  was  employed  in  a  coalhouse  of  the  raiJr 
road,  and  was  injured   by  the  negligence  of  a   fellow  servant 
while  loading  coal  upon  a  car.    He  was  denied  the  benefit  of  the  ] 
statute  because  his  injuries  were  connected  in  no  way  with  the  I 
operation  of  the  railroad.    Luce  r.  Railroad  Co..  67  Iowa.  7^.  24 
N.  W.  600.    One  Matson  was  a  member  of  a  construction  gang- 
and  his  duties  required  him  at  times  to  ride  upon  the  train,  and 
to  work  on  and  about  the  cars  and  track.     He  was  injured  by 
the  negligence  of  a  co-employee  striking  his  hand  with  a  heavy 
stone  while  engaged  in  placing  stones  under  the  ends  of  the  ties. 
It  was  held  that  the  injury  was  not  connected  with  the  operation 
of  the  railroad.    Matson  v.  Railroad  Co..  68  Iowa,  22,  25  N.  W. 
911.    Many  other  valuable  ilhistrations  may  be  found  in  Railroad 
Co.  V.  Artery,  137  U.  S.  507.  11   Sup.  Ct.  129.  34  L.  Ed.  74/. 
In  Minnesota  the  plaintiff  was  a  bridge  carpenter,  engaged  in  re- 
pairing a  bridge  on  the  defendant  railroad,  and  in  doing  the  woric 
it  was  necessary  to  leave  the  draw  partly  open.     Through  the 
negligence   of   a    co-employee    the    draw    was    left   unfastened,  j 
was  blown  shut  by  the  wind,  and   injured   the  plaintiff.    Held 
the  company   was   not   liable,   because  the   employment   did  not 
embrace    the  peculiar  hazard    incident    to    the    operation   of  s 
railroad,    within    the    meaning    of    the    statute.      Johnson   i'- 
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Riiiroad  Co.,  43  Minn.  (1890)  222,  45  N.  W.  156,  8  L. 
IL  .K.  419.  The  plaintiff  was  a  sectionman,  and  while  his 
an-  was  engaged  in  loading  rails  from  the  ground  on  a 
flu  car,  one  of  the  crew  negligently  let  a  rail  fall  upon  the 
pliintilT;  arm  and  injured  it.  Held  that  the  injury  was  not  the 
reull  of  any  danger  peculiar  to  or  directly  connected  with,  the 
me  ind  operation  of  the  railroad,  and  not  within  the  statute. 
Pearson  v.  Railway  Co.,  47  Minn.  (1891).  9,  49  N.  W.  302. 
From  these  considerations  we  are  led  to  conclude  tttat  the  em- 
ployment  in  which  the  plaintiff  was  engaged  at  the  time  of  his 
injaty  docs  not  belong  to  that  distinctive  and  peculiarly  hazard- 
oui  class  of  service,  necessary  to  the  moving  and  operation  of 
lailroad  trains,  for  which  special  statutory  protection  finds  con- 
ttitutional  sanction. 

The  conclusion  just  announced  renders  it  unnecessary  to  con- 
ader  whether  the  statute  under  consideration  applies  to  street 
nilroads.  But  see  majority  opinion  of  Justices  Gillett,  Monks, 
kA  Hadley  in  Kinsey  v.  Union  Traction  Co..  169  Ind.  601,  81 
X.E.922;  Funk  v.  Railway  Co.,  6!  Minn.  435.  63  N.  W.  1099, 
SL.  8.  .\.  208,  52  Am.  St.  Rep.  608;  Riley  z:  City  Ry.  Co., 
UTex.  Civ.  App.  247,  35  S.  W.  826;  Sams  v.  Railway  Co., 
174  Mo.  53,  73  S.  W.  686,  61  L.  R.  A.  475 ;  Street  Railway  Co. 
t.  McQeUan,  54  Neb.  672,  74  N.  W.  1074,  69  Am.  St.  Rep. 
736:  Board,  etc..  v.  Market  St.  Ry.  Co.,  132  Cal.  677,  64  Pac. 
106j;  Railwav  Co.  v.  Johnson.  2  Wash.  St.  (1891)  112,  25  Pac. 
m.  I!  L.  R.  A.  693;  Trust  Co.  v.  Douglas,  Iowa.  532.  73  N. 
W.  1039. 

Bui  it  is  urged  that  the  complaint  states  facts  sufficient  to  con- 
ttituK  a  cause  of  action  at  common  law.  We  do  not  think  so. 
It  is  alleged  that  the  incident  occurred  "wholly  and  entirely" 
from  the  negligence  of  John  Wilson,  the  foreman  in  charge  of 
4e  work  gang  to  which  the  plaintiff  belonged,  in  the  placing  of 
ilw  skids,  and  in  not  furnishing  siifficient  men  to  handle  and 
tiny  the  rails.  Widi  respect  to  the  failure  to  furnish  an  ad- 
"loate  number  of  men  to  handle  the  rails  it  is  enough  to  say  that 
there  was  no  charge  in  the  complaint  that  any  particular  number 
of  men  were  promised  or  necessary  in  handling  the  rails.  It  is  a 
fmiliar  rule,  pertaining  to  the  relation  of  master  and  servant. 
^t  the  master  shall  observe  reasonable  care,  in  the  selection  of 
nii  ser\-anls,  to  choose  none  but  efficient  and  careful  workmen, 
md  this  done,  all  tliose  engaged  in  the  same  general  employment 
»re  fellow  servants,  and  must  look  out  for  each  other's  care- 
Itisness,  and  can  have  no  recourse  to  the  master  for  an  injury 
™i  mav  happen  from  the  negligent  act  of  a  fellow  workman. 
Il  is  a  further  duly  of  the  master  to  furnish  his  employees,  not 
""^  a  safe  working  place,  but  proper  and  safe  tools  and  instni- 
raentaVnies  to  work  with,  and  their  correlative  duty  is  to  use 
uWK  lools  and  instrumentalities  in  a  proper  and  safe  manner. 
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Quarries  Co.  v.  Bough,  168  Ind.  671.  680,  80  N.  E.  529, 14  L. 
R.  A.  (N.  S.)  418:   Railroad  Co.. v.  Barker,  169  Ind670,B>i, 
E.  369;    Railroad  Co.  v.  Harrell,  161  Ind.  689,  699,  68  K  E, 'i 
262.  63  L.  R.  A.  460;   Railroad  Co.  v.  Martin,  160  Ind.  280,66  i 
N.  E.  886;    Central  Ry.  Co.  v.  Keegan,  160  U.  S.  259,  16  Sup. 
Ct.  269,  40  L.  Ed.  418;   Kraus  v.  Lehman  (Ind.)  84  N.  E  769.  \ 
\n  this  instance  it  was  the  duty  of  the  company  to  furnish  proper  } 
and   safe  skids  for  unloading  the  rails,  and  the  con^espondini;  !■ 
duty  of  those  employed  to  unload  them  to  so  carefully  use  and  V 
place  the  skids  as  to  avoid  injuring  one  another.     Railroad  Co.  I 
V.  Barker,  169  Ind.  670,  678.  83  N.  E.  369;   Hodges  v.  Sundarft  \ 
Wheel  Co.,  132  Ind.  680.  52  N.  E.  391,  54  N.  E.  383.    Il  may  \ 
be  said  that  the  following  principles  are  as  old  as  the  common  Ij 
law  itself:    First,  the  master  is  not  liable  for  injuries  received   [ 
by  an  employee  through  the  negligence  of  a  co-emplojee  engaged   \ 
in  the  same  common  service ;   second,  the  boss  of  a  gang  of  four    | 
or  five  sectionmen  or  track  repairers  is.  when  not  charged  «ith  1 
duties  of  the  master,  the  fellow  servant  of  those  working  under   i 
him.  and  this  is  true  even  though  it  be  shown  that  the  Imss  had    " 
been  expressly  authorized  by  the  master  to  give  orders  and  di- 
rections to  those  working  with  him.  with  respect  to  the  perfomi- 
ancc   of  all   their   duties,   not   involving  duties'  of  the  master. 
Street  R.  R.  Co.  v.  Kane.  169  Ind.  25.  30.  80  N.  E.  721 :  Dill  v.     \ 
Marmon.  164  Ind.  507,  515,  73  N.  E.  67.  69  L.  R.  A.  163:  Rail- 
road Co.  V.  Martin,  160  Ind.  280.  288.  66  N.  E.  886;   Hodges  v. 
Standard  Wheel  Co.,  152  Ind.  680,  52  N.  E.  391,  54  N.  E.  383; 
Pac.  R.  R.  Co.  V.  Peterson.  162  U.  S,  346.  16  Sup.  Ct.  84J.  4Q 
L-  Ed.  994.     It  is  charged  in  the  complaint  that  the  accident  was 
caused  "wholly  and  entirely"  by  the  negligence  of  the  gang  boss, 
John  Wilson.    This  alone  was  sufficient  to  carry  the  case  beyond 
the  limils  of  the  common  law.     There  are  other  questions  pre- 
sented, arising  under  the  motion  for  a  new  trial,  which  will  prob- 
ably not  arise  again,  and  we  do  not  consider. 

Judgment  reversed,  with  instructions  to  grant  appellant  a  new 
trial. 
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State  v.  Minne; 


(Snprer 


:  Court  of  Mitine; 


Nov.   27,   1908.) 


[118  N.  W.  Rpp,  679.] 
Tmttoa — Railroads^"Gros8    Earnings" — What    Constitute. —  The 
.-  ^^  earnings  which  form  the  basis  of  the  3  per  cent,  tax,  under  the 
i-mns  of  chapter  111.  p,  303,  Sp.  Laws,  1373  (section  1687.  Gen. 
•91),  is  not  limited  to  earnings  derived  from  the  operation  of 
■:-,  but  includes  alt  earnings  received  by  snch  railway  companies 
performing  work  incidental  to,  or  connccied  with,  the  business 
:-j"sponation,  and  which  may  reasonably  be  considered  within  the 
v<  fi(  iheir  corporate  powers.     Rule  applied,  and  held; 
Tht  following  items  constitute  gross   earnings: 

'0  The  amount  received  from  lumber  companies  and  other  par- 
lit*  in  moving,  transferring  and  switching  cars  at  loading  works. 

Tuatioit—RailroadB — "Gross  Earnings" — What  Constitute. —  (S) 
The  amount  received  for  the  use  of  the  railway  company's  equipment, 
well  11  steam  shovels,  hoisting  machinery,  work  trains,  cars  and  en- 
|me«,  including  crews. 

Tiution_  Railroads — "Gross  Earnings"— What  Constitute. — (3) 
Munty  rtccivcd  from  other  railway  companies  for  the  use  of  work 
itimi  tmployc'i  in  llic  service  of  conslruclion  work. 

Taution— Railroads — "Gross  Earnings"— What  Constitute,— (4) 
Tilt  »(nounl  received  by  the  company  for  its  cars  employed  in  trans- 
pwtition  in  excess  of  the  amount  paid  out  by  it  for  the  use  of  cars  of 
iithrt  companies. 
The  following  do  not  come  within  the  gross  earnings  tax  l.iw: 
Tuaiion— Railroads — "Gross  Earnings" — What  Constitute. — (S) 
Mont)'  received  for  the  sale  of  old  material,  supplies  and  equipment, 
"«  of  iht  surplus  of  supplies  and  material  not  necessary  for  the  coni- 
wy's  own  use. 

Illation— Railroads — "Gross  Earnings"— What  Constitute. — (6) 
Money  received  from  other  railway  companies  for  the  repair  of  cars, 
\auA  iip.>o  aclual  cost,  according  to  a  reciprocal  arrangement  be- 
l««n  liulroad  companies. 

Tmtion— Railroads — "Gross      Earnings" — What      Constitute. — (7> 
"he  income  derived  from  interest  or  exchange  from  money  deposited 
m  Iwnis.  interest  on  securities,  rentals  upon  the  right  of  way,  gar- 
"ubtc  IMS,  commissions  from  insurance  eomp'anies,  rental  from  tele- 
phone companies  over  right  of  way.  billboard  privileges,  sale  of  hay, 
"ninpige,  etc, 
Ttaition— Railroads— "Gross      Earnings" — What      Constitute. — (8) 
Thr   imounl    which    might    have    been    received,    had    the    company 
tliirgeil  itself  at   the   usual   rates   for   shipping  its  own   supplies   and 
Mttrial  over  its  own  lines, 
iSjllibng  by  the  Court ) 
Jl  B  R  R— 18 
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State  V.  Minnesota  &  1 


,  Ry.  Co 

County;   Olin  B.  Lew- 


Appeal  from  District  Court,  Raiiist 
Judge. 

Two  actions  by  the  state  against  tlie  Minnesota  &  International 
Railway  Company.  From  the  judgment,  both  parties  appeal 
Remanded  for  further  proceedings. 

E.  T.  Young,.  C.  S.  JcUey.  and  Goc.  W.  Peterson,  for  the  Stale. 
Charles  JC  Bunn,  for  International  Ry.  Co. 

Lewjs,  J.  The  state,  claiming  that  the  Minnesota  &  Inter- 
national Railway  Company  failei.i  lo  report  the  sum  of 
5349,792.85,  which  should  have  been  reported  as  a  part  of  its 
^ross  earnings  for  the  years  of  189"'  to  I'XM, --inclusive,  brought 
this  action  to  recover  the  gross  earnings  tax.  The  amount  in 
controversy  consist  of  17  items.  Tlic  irial  court  found  that  items 
11  and  12  constituted  a  part  of  the  -ri^^;  earnings  and  were  taxT 
able,  but  that  the  other  15  items  wcr^-  ii'i.    Tloih  parties  appealed. 

The  railway  company  was  operaiini;  niider  the  provisions  of 
chapter  111.  p.  302.  Sp.'Laws  1873  I  -nJon  1667.  Gen.  St.  18SM). 
which  in  part  reads:  "*  *  •  ai 
expiration  of  ten  years  from  the  sa- 
on  or  before  the  first  day  of  Marcl! 
into  -the  treasury  of  this  state  thr^'c 
ings  of  said  railroad;  and  the  payn 
iiually  as  aforesaid  shall  be  and  is  i] 
sessment  whatever.  And  for  the  i 
gross  earnings  aforesaid,  an  accur;n 
shall  be  kept  by  said  company,  an  alj-tract  whereof  shall  be  fnr- 
iiished  by  said  company  to  the  treasurer  of  this  state  on  or  before 
the  first  day  of  February  in  each  \ear."  The  company  relies 
upon  the  case  of  State  v.  St.  P..  M.'&  M.  Ry..  30  Minn.  311.  15 
X.  W.  307.  as  decisive  of  the  questions  involved  in  this  appeal. 
In  that  case  the  charter  of  the  Miinicsota  &  Pacific  Railroad 
Company  was  under  consideration,  ;iinl  the  act  authorizing  the 
organization  of  that  company  provitkil  that  the  company  should 
on  or  before  the  first  day  of  Marrli  i>f  tach  year  pay  into  the 
treasury  of  the  territory  or  future  ^v.Wi-  three  per  centum  of  the 
gross  earnings  of  the  railroad,  anil  omitained  ihe  following  pro- 
vision; "For  the  purpose  of  asccr;riiiiing  the  said  earnings,  an 
accurate  account  shalj  be  kept  by,-;ii(l  company  of  alt  receipt* 
and  expenditures  on  account  of  thi;  njHTation  of  said  railroads, 
and  abstracts  thereof  sliall  be  furri-licd  by  said  company  lo  the 
treasurer  of  the  territory  or  state."  'I'hc  court  decided  that  tlie 
annual  rental  of  $40,000.  paid  by  tlno  Northern  Pacific  Railroad 
Compan^y  for  the  right  to  run  its  trains  over  defendant's  line? 
between  certain  stations,  did  not  constitute  a  part  of  the  gros? 
earnings  of  the  Manitoba  Company,  and  the  conclusion  was  based 
upon  the  ground  that  the  express  language  of  the  act  restricted 


from  and  after  the 
lirst  day  of  January  1873. 
each  and  every  year,  pay 
r  cent,  of  Ihe  gross  eam- 
it.of  such  per  centum  an- 
[ill  of  all  taxation  and  as- 
rpose  of  ascertaining  the 
iccount  of  such  earnings 
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■  I  gross  earnings  to  those  receipts  and  expentHtures  on  account 
■-  liic  operation  of  the  railroad;    and  upon  the  further  ground 

:iiat.  if  the  Northern  I'acific  Railroad  Company  was  compelled 
111  pay  .1  per  cent,  upon  its  gross  earnings  received  in  operating 
that  portion  of  the  track  leased,  the  result  would  be  double  taxa- 
tion if  the  state  were  permitted  to  recover  3  per  cent,  upon  the 
annual  rental  received  by  the  Manitoba  Company. 

The  statute  under  which  respondent  railway  company  was 
doing  business  from  1899  to  1904  did  not  contain  any  restrictive 
language  with  reference  to  operating  the  railroad.  If  we  were 
dispose*!  lo  make  a  distinction  on  this  account  in  the  meaning  of 
die  two  acts,  there  is  good  authority  for  holding  that  under  the 
=tatt«e  involved  in  the  present  appeal  all  income,  or  earnings  of 
'wiaicvcT  nature,  received  hy  the  railway  company  shoidd  be  in- 
:iirJed   vi-ithin  the  term  "gross  earnings."     Such  was  tb*  view 

■  riiaretitly  taken  by  the  Supreme  Court  of  Wisconsin  in  Stale 
.  '  -■.■/.  .Abbot  V.  McFetridge,  64  Wis.  130.  24  N.  W.  140.  The 
Wisconsin  statute  provided  that  railroads  should  pay,  in  lieu  of 
ill  other  taxes,  a  certain  per  centum  of  their  gross  earnings,  and 
it  was  held  that  rental  paid  for  a  leased  railroad  was  included 
within  the  meaning  of  that  term.  The  Appellate  Division  of  die 
Supreme  Court  of  New  York  (People  cx  re}.  N.  Y.  C.  &  H.  R. 
R.  Co.  i:  Roberts,  32  App.  Div.  113,  52  N.  Y.  Supp.  859)  de- 
cided (hat  "gross  earnings  from  its  transportation  or  transmission 
Iwsiticss,"  as  used  in  the  statute,  was  intended  to  mean  that  all 
corporations  embraced  within  the  provisions  of  the  act  should 
P»]r  to  ihe  state  a  tax  upon  all  receipts  arising  from  or  growinij 
"Ut  of  the  employment  its  capital,  whether  that  capital  was  em- 
plnvcd  in  the  transportation  or  transmission  business,  or  otherwise. 
In  Detroit.  G.  R.  &  W.  R.  Co.  v.  Commissioners,  119  Mich.  132, 
J"?  N".  W.  631.  the  Supreme  Court  was  of  opinion  that  sums  re- 
ni^-ed  by  a  railroad  company  for  switching,  rental  of  tracks  and 
tfrminals.  and  interest  on  loans  and  deposits,  were  a  part  of  its 
"gross  income."  and  taxable  as  such. 

However,  the  decision  in  State  v.  St.  P.,  M.  &  M.  Ry.  Co., 
rupro.  was  filed  March  19,  1883.  It  has  never  been  overruled  or 
qncstioncd.  so  far  as  our  information  goes,  and  in  1903  the  Leg- 
islatnrc  submitted  lo  the  people  a  constitutional  amendment, 
which  wa,s  adopted  and  became  effective  in  1905.  Chapter  2,^3. 
|).  37.i,  Laws  1903.  is  the  enabling  act  under  that  amendment,  and 
'■i  the  present  law  upon  the  subject  of  gross  earnings  taxation. 
That  amendment  and  act  provides,  in  section  I.  that  railroad  com- 
panies shall  pay  a  sum  of  money  equal  to  4  per  cent,  of  the  gross 
ramiiigs  derived  from  the  operation  of  such  line  of  railway  within 
this  state.  In  view  of  that  decision  it  would  seem  that  the  words 
of  hmilalioii  would  not  have  been  inserted  if  it  had  been  the  pur- 
posr  of  the  Legislature  and  the  people,  in  adopting  Ihe  amend- 
meiil,  to  include  all  receipts  from  whatever  source.     But  it  should 
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not  be  inferred  that,  by  introducing  the  words  "derived  from  the 
operation  of  such  line  of  railway."  it  was  intended  to  apply  the 
-trict  consinicticn  now  contended  for  respondent  company.  In 
ifiat  case  the  court  was  considering  the  effect  of  operating  trains 
by  one  railway  company  mer  the  tracks  of  another.  The  North- 
ern Pacific  Company  had  leased  the  right  to  operate  its  trains 
upon  the  Manitoba  tracks.  With  .reference  to  that  particular 
■-tate  of  facts,  the  court  concluded  it  was  not  the  intention  of  the 
act  to  require  the  lessee  to  pay  the  per  centum  upon  the  amount 
earned  in  operating  trains,  and  at  the  same  time  require  the  lessor 
U>  pay  upon  the  amount  of  the  rental.  That  case  is  decisive  upon 
that  point,  and  we  have  no  disposition  to  question  its  correctness 
at  this  time.  But  we  do  not  regard  the  case  as  conclusive  upon 
the  broader  questions  not  then  involved  in  the  decision.  The 
operation  of  a  railroad  is  not  necessarily  restricted  to  operating 
trains  upon  railway  tracks.  \\"e  believe  it  to  have  been  the  pur- 
pose of  the  Legislature  to  require  railroad  companies  to  pay  into 
the  state  treasury'  the  stated  percentage  of  the  amount  of  earn- 
ings received  in  connection  with  all  operations  reasonably  within 
the  powers  conferred  upon  them  by  the  corporate  acts.  Such 
companies  are  organized  and  conducted  primarily  for  transpor- 
tation purposes,  but  they  receive  a  considerable  income  from 
other  sources  incidental  to  the  transportation  business,  though 
not  directly  from  the  operation  of  trains.  We  believe  the  proper 
meaning  of  the  act  under  consideration  to  be  that,  when  a  rail- 
road company  is  engaged  in  work  reasonably  within  its  charier 
powers,  the  receipts  from  such  sources  constitute  gross  earnings 
in  the  operation  of  the  railroad.  So  considered,  the  additional 
reference  lo  the  operation  of  the  road  in  the  Minnesota  &  Pacific 
Railway  Company's  charter,  and  in  the  constitutional  amendment, 
and  in  the  act  of  1903,  are  not  significant. 

We  now  proceed  to  a  consideration  of  the  items  involved  in 
this  controversy,  which  may  be  classified  a»   fiilln\v>;: 

1,  The  amount  charged  to  lumber  companir~.  :un]  various  par- 
ties, for  "spotting  train  service,"  so  called.  riilii-:tced  in  item  1. 
The  railway  company  furnished  locomotiM  •  and  crews' and 
charged  a  stipulated  amount  per  day  for  tiic  :!-<■  of  the  same  in 
moving,  transferring,  and  switching  cars  at  tlic  lot;  loading  works 
of  the  various  lumber  companies.  Cars,  engines,  hoists,  and  gen- 
eral implements  necessary  to  construct  and  keep  railroads  in  re- 
pair cannot  very  well  be  kept  constantly  employed  in  the  com- 
pany's own  work,  and,  when  not  so  in  use.  the  company  should 
have  the  privilege  of  leasing  them,  and  to  furnish  the  necessary 
servants  to  handle  the  same,  in  order  to  earn  an  income  therefrom, 
and  unless  such  leasing,  or  hiring,  would  result  in  double  taxa- 
tion, the  earnings  from  such  sources  may  reasonably  be  consid- 
ered a  part  of  the  earnings  gained  in  the  operation  of  the  rail- 
road. No  such  claim  is  nwde  here,  and  the  amount  should  he 
included. 
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2.  The  amount  received  from  the  rental  or  hire  to  other  rail- 
roads, or  private  parties,  of  the  company's  equipment,  such  as 
jteam  shovels,  hoisting  machinery,  work  trains,  cars  and  engines, 
including  crews.'etc.  (Items  6,  7,  8,  10,  11,  and  12.)  Although 
part  of  the  services  were  performed  for  laying  and  taking  up- 
spur  tracks  for  other  parties,  we  perceive  no  difference  in  the 
character  of  the  earnings  from  that  source  and  money  received 
for  the  rental  of  equipment  and  cars.  Money  received  for  serv- 
ices in  loading  cars  for  lumbermen  cannot  be  distinguished  upon 
ihe  ground  that  the  services  were  performed  for  the  mere  ac- 
commodation of  shippers.  It  may  be  that  the  company  might 
have  required  the  shippers  to  do  their  own  loading,  but,  under 
its  charter,  the  company  was  authotized  to  load  property  re- 
ceived for  transportation,  and  such  work  comes  legitimately  within 
ihe  meaning  of  "railroad  business." 

3.  Twenty-six  thousand  dollars  was  received  from  the  Brainerd 
&  Xorthern  Company  and  from  the  Northern  Pacific  Company 
for  work  train  service  in  construction  work  for  those  companies. 
ihems  4  and  5.)  If  payment  of  the  3  per  centum  upon  the 
amount  so  received  would  result  in  double  taxation,  then  these 
items  should  not  be  included;  but  it  appears  from  the  exhibits 
ihat  the  amount  so  received  was  not  included  in  the  gross  earn- 
ings of  those  companies,  and  we  know  of  no  reason  why  it  should 
not  be  included  in  the  gross  receipts  of  appellant  company. 

■t.  The  sum  of  $29,016.08  was  received  from  car  mileage,  that 
i^:  receipts  from  other  railway  companies  for  the  use  of  freight 
equipment.  (Item  13.)  Upon  this  question  we  accept  the  views 
of  the  Supreme  Court  of  Wisconsin  in  the  case  of  Stale  ex  rcl. 
Abbot  z'.  McFetridge,  supra.  Where  accounts  are  kept  between 
ililferent  companies  and  charges  are  adjusted  for  such  service, 
up  lo  the  point  where  the  accounts  balance,  the  operation  is  a 
mere  exchange  of  the  use  of  the  cars,  hut  the  amount  received 
bvany  company  for  the  use  of  its  cars  in  excess  of  the  amount 
paid  out  by  it  for  the  use  of  the  cars  of  other  companies  is  one 
M  its  sources  of  revenue  earned  by  its  rolling  stock,  and  should' 
be  included  in  the  gross  earnings. 

^  -\  considerable  amount  of  money  'was  received  from  the 
sale  of  material,  supplies,  and  equipment  sold  to  Other  railway 
rompanies  and  other  .parties.  (Items  2  and  3.)  These  items  do 
not  constitute  income,  or  earnings,  in  the  operation  of  the  rail- 
foad.  The  buying  and  selling  of  railroad  supplies  was  not  a  part 
|>t  the  company's  legitimate  business,  and  it  will  not  be  presumed 
ihai  Ihe  company  was  engaged  in  that  business.  It  fairly  appears 
frcm  the  exliibits  that  the  material  referred  to  in  these  items 
cnr-isied  of  old  or  worn-out  cars  and  appliances,  or  of  a  surplus 
oi  fiiuipmeiit  which  the  company  had  no  further  use  for.  and  they 
jhniilil  r^oi  he  charged  with  the  amount  of  money  received  in  dis- 
po'-iiig  of  that  class  of  material  when  the  necessities  of  the  busi- 
ness required  them  to  constantly  provide  new  equipment. 
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6.  The  company  received  $2,115.06  from  labor  and  material 
ill  repairing  cars  for  other  railway  companies.  (Item  'J.)  Ac- 
cortling  to  the  record  it  is  the  practice  among  railroad  companies 
to  make  a  charge  for  making  necessary  repairs  of  the  carsof 
other  companies  on  the  basis  of  the  actual  cost,  as  per  schedule 
in  the  Ma.ster  Car  Builders'  Association  niles.  The  arraiigeinenl 
is  reciprocal  with  all  railroads  operated  in  Minnesota.  This  serv- 
ice is  evidently  nut  performed  for  the  purpose  of  gaining  revenue, 
but  for  the  mutual  benefit  and  protection  of  all  railway  com- 
panies and  the  public,  to  keep  the  rolling  stock  and  equipment 
in  good  order,  Xo  profit  is  made  in  this  class  of  work,  and  the 
item  shotdd  not  be  included  in  the  gross  earnings. 

7.  Under  the  head  of  irtcome  other  than  from  operation,  the 
amount  of  $18,115.84  was  received  from  interest  or  exchange 
from  moneys  deposited  in  banks  located  in  the  state  of  Minnesota. 
and  also  interest  on  securities  owned  by  the  company,  and  tlie 
sum  of  $12,070.49  was  received  from  the  leasing  of  property  on 
the  company's  right  of  way,  garnishee  fees,  commissions  from 
insurance  companies,  receipts  received  from  rental  of  telephone 
companies  over  the  right  of  way,  billboards,  sale  of  hay,  stump- 
age,  etc.  (Items  14  and  15.)  We  are  not  disposed  to  consiiler 
receipts  of  this  character  as  a  part  of  the  gross  earnings. 

8.  Items  16  and  17,  amounting  to  about  $3, .^00,  are  claimed  by 
the  state  as  gross  earnings  upon  the  theory  that  the  company 
occupied  the  po.iition  of  a  shipper  when  it  transported  its  own 
supplies  and  material  over  its  own  lines  in  the  state  of  Minnesota. 
The  company  could  not  be  required  to  pay  itself  for  carriiug 
its  own  material,  and  it  should  not  be  charged  with  the  anicmnt 
which  it  would  have  received  had  the  material  been  shippe'l  by 
other  companies.  The  law  does  not  refer  to  benefits  or  privileges 
of  this  character. 

Cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 
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BofCHER  V.  0«ECON  R.  &  Xavigation  Cn,  et  al. 

(Supreme   Court   of  Washington,   Oct.   16,   1008.) 

197  Pac.  Rep.  6S1.| 

Trial— Verdict — Special  Finding — Review. — The  Supreme  Court  on 
i(»peal  will  not  beJ>ounil  by  a  verdict  on  questions  of  fatl,  where  the 
indicl  is  inconsistent  with  the  special  findings,  and  the  special  find- 
ings arc  inconsistent  with  themselves. 

Uuter  and  Servant— Injuries  to  Servant— Railroads—ColIiBion^ 
Contributory  NeEligence.* — Where  defendant  railroad  company  had 
pr(iinulg3icd  rules  for  the  operation  of  trains,  which,  if  followed, 
»fiuld  prevent  a  rear  end  collision,  a  conductor  of  a  freight  train  in- 
inrrd  to  such  a  collision  by  his  failure  to  take  steps  to  protect  the  rear 
of  hii  irain.  as  refjiiired  by  such  rules,  when  he  knew  his  train  wa.s 
bring  dehyed  and  might  be  overtaken,  was  negligent  as  a  matter  of 
lj»  precluding  a  recovery  for  his  injuries  against  the  railroad  com- 
lany. 

Vjtpeal  from  Superior  Court,  Spokane  County;  Henry  L.  Ken- 
nan.  Judge. 

.^clion  by  Joseph  Boucher  against  the  Oregon  Railroad  &  Nav- 
igation Company  and  others.  Judgment  for  plaintiff  against  the 
railroad  company  alone,  and  it  appeals.  Reversed,  with  instruc- 
tions to  dismiss. 


A.  C.  Spencer,    and    Ralf'h  E. 


W.  W.  Cotton.    S.  R. 
Moody,  for.  appetlanL 
Gforge  C.  Laiimcr  and  Alex.  U'iiisloii,  for  respondent. 

Di'\ti.\R,  J,  On  the  lllh  day  of  December,  1406,  while  the 
plaintiff  was  in  the  employ  of  the  defendant  railroad  company  as 
frfighl  conductor,  he  left  Wallula  with  a  loaded  freight  train, 
*est  bound,  for  L'matilla,  in  the  state  of  Oregon.  Proceeding 
WKl  bound,  he  encountered  a  stiff  upgrade  a  few  miles  east  of 
the  station  known  as  Riverview.  His  train  was  known  as  No.  21, 
«id  was  due  in  Umatilla  at  i:05  p.  m.  Extra  tonnage  on  this 
route  was  handled  by  an  extra  train,  which  was  operated  in  con- 

'For  ibe  authorities  in  this  series  on  the  subject  of  contributory 
neirtigcnec  and  assumption  of  risk  where  employees  fail  to  comply 
•iin  their  master's  rules  or  orders,  see  first  foot-note  appended  to 
BtBMy  r.  Charleston  &  W.  S.  Ry.  Co.  (S.  Car),  SS  R.  R.  R.  244,  51 
Am.  4  Eng.  R.  Cas..  N,  S.,  244;  fool-note  appended  to  New  York,  etc, 
ILCo.  c.  Ropp  (Ohio).  27  R,  R.  R,  171.  50  Am,  8c  Eng.  R.  Cas.,  N.  S., 
171;  third  fool -note  appended  lo  Nashville,  etc..  Ry.  v.  Hayes  (Tenn.). 
WR.  R.  R.  387.  40  Am,  &  Eng.  R.  Cas.,  N.  S,.  387;  Snellen  r,  Kansas 

PiyS.  Ry.  Co-  (Ark.).  25  R.  R.  R.  110,  48  Am.  &  Eng.  R.  Cas.,  N.  S„ 

110:  fom-noie  appended  lo  Sehlemmer  v.  Buffalo,  R.  &  P.  Ry.  Co. 

W,ig  R.  R.  R.  240.  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  240.  where  all 

""w  preceding  it  are  eollectcil. 


1 
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nection  with  No.  21,  and  known  as  "No.  131."  Defendant  in  this 
action  William  Davidson  was  conductor  on  said  extra  train  No. 
131,  and  defendant  M.  C.  Wade  was  the  engineer  on  said  train. 
As  No.  21  was  approaching  the  whistling  post  east  of  liie  station 
Riverview,  its  rear  end  was  run  into  by  No.  131,  and  as  a  result 
of  said  collision  the  plaintiff  sustained  tiie  injuries  for  which  he 
has  sued.  Defendant  Wade  did  not  appear  in  the  court  below, 
and  was  dismissed  out  of  the  action  by  plaintiiiF's  attorneys,  and. 
at  the  conclusion  of  plaintiff's  case,  a  nonsuit  was  granted  as  to 
the  defendant  Davidson ;  the  action  having  been  originally  brought 
against  the  Oregon  Railroad  &  Navigation  Company  and  W'ade 
and  Davidson,  The  complaint,  in  substance,  alleged  negligence 
on  the  part  of  the  defendant  railroad  company  in  not  furnishing 
a  safe  place  and  keeping  a  safe  place  for  the  plaintiff  to  operate 
his  train  in.  The  answer  denied  negligence  on  the  part  of  ihe 
railroad  company,  alleged  the  promulgation  of  rules  to  govern 
conductors  in  the  operation  of  their  trains  under  such  circum- 
stances as  it  alleged  to  exist  in  this  case,  and  alleged  contributory 
negligence  on  the  part  of  the  plaintiff  in  not  obsen-ing  such  rules, 
and  that  the  failure  to  observe  such  rules  was  the  cause  of  the 
accident.  Verdict  was  rendered  for  the  plaintilT  in  the  sura  of 
$5,000,  and  judgment  entered,  from  which  judgment  thi*  appeal 
is  taken. 

The  respondent  objects  to  the  hearing  of  the  case  upon  n- 
merits  for  several  technical  reasons,  but  we  think,  under  the  law 
and  decisions  of  this  court,  the  cause  is  iiere  for  its  decision  upon 
the  merits.  Many  assignments  of  error  arc  made  by  the  appellant 
but,  as  we  view  the  true  merits  of  this  case,  their  discu--sion  is 
unnecessary,  for  it  appears  without  any  reasonable  doubt  iliat 
the  accident  occurred  by  reason  of  the  failure  of  the  conductor 
to  observe  the  rules  which  had  been  furnished  him  for  his  guid 
ance.  Rule  99  is  to  the  effect  that:  "When  a  train  stops  or  i< 
delayed  under  circumstances  in  which.it  may  be  overtaken  h\ 
another  train,  the  flagman  must  go  back  immediate!)  with  slop 
signals;  at  a  point  one- fourth  of  a  mile  (nine  telegraph  poles) 
from  the  rear  of  his  train  he  must  place  one  torpedo  on  the  rail, 
then  continue  to  go  back  at  least  one-half  mile  from  the  rear  of 
his  train  and  place  two  torpedoes  on  the  rail,  two  rail  lengths 
apart,  when  he  may  return  to  a  point  one-fourth  of  a  mile  from 
the  rear  of  his  train  and  must  remain  there  imtil  relieved  or 
recalled  by  the  whistle  of  his  engine.  When  he  returns  to  hh 
train,  he  will  remove  the  single  torpedo.  Should  the  speed  of 
the  train  be  reduced  and  its  rear  thereby  endangered,  making  it 
necessary  to  check  the  following  train  befrire  a  flagman  can  ge! 
off,  a  lighted  red  fuse  shall  be  thrown  on  the  track  at  intervals 
to  secure  the  absolute  safely  of  the  leading  train.  By  night  or 
when  the  view  is  obstructed  by  fog  or  otherwise,  flagmen  niu?r 
place  a  l^hted  red  fuse  on  the  track  to  assist   in   protecting  his 
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I  miD.  while  returning."     Rule  106:     "In  all  cases  of  doubt  or 

I  imrertaimy.  the  safe  course  must  be  taken,  aTid  no  risks  run." 

D"if  901:     "The  general  direction  and  government  of  a  train 

.-led  in  ihe  conductor.     He  is  responsible  for  its  safe  and 

■  1  conduct,  and  all  men  employed  on  the  train  will  obey  his 

I'uotions.    •    *    •    Be  vigilant  and  cautious,  not  trusting  alone 

||>  signals  for  rules  for  safely.     Will  obey  the  instructions  of 

(jiriimasier  within  yard  limits,  and  be  governed  by  the  directions 
of  a^nls  in  doing  work  al  station.s,    *   ■*    *"    Rule  905:   "Con- 
liunors  must  not  allow  other  duties  to  interfere  with  the  proper 
■  'i-ition  of  llieir  train,  and  invariably  require  their  flagmen  to 
i\!th  tlic  utmost  promptness  and  in  strict  accordance  with  the 
•     *    •     •"     Rule  909:     "When  compelied  for  any  reason 
■luve  at  an  unusually  slow  speed,  or  to  stop  on  the  main  track, 
^iirtors  must  take  immediate  action  to  secure  the  safety  of 
■'  inin  train  and  trains  approaching.    Constantly  keep  in  mind 
i-  noihing  will  justify  a  collision  between  trains,  and  that  the 
icimpi  use  of   signals  according  to   the  rules  will  prevent   it. 
•   •    *'•    There  are  other  rules  which  were  introduced  in  evi- 
ilence,  used  for  the  protection  of  trains,  but  sufficient  has  already 
Wn  MI  forth. 

The  evidence  shows  and  the  jury  found  that  the  caboose,  which 
visailached  to  the  rear  end  of  the  train,  was  not  within  the  yard 
limits  at  the  lime  of  the  collision.  The  evidence  also  shows  con- 
duiively  tliat  the  train  was  delayed.  In  fact,  this  is  shown  by  the 
lime  of  the  accident  and  the  time  when  the  train  was  due  at 
"■j^'crview.  While  it  is  true  the  conductor  in  an  evasive  way  tes- 
tififtl  that  he  had  complied  with  a  portion  of  the  rules,  it  con- 
clusively appears  from  his  own  tesiimony  that  he  did  not  comply 
»ilb  the  rules  cither  in  spirit  or  in  letter;  and  it  as  conclusively 
Wears  ihat.  if  he  had  complied  with  the  rules,  the  accident  would 
iw  atiit  could  not  have  occurred.  While  as  a  rule  this  court  will 
Ik  bound  by  the  verdict  of  a  jury  on  questions  of  fact,  yet  where 
")C  verdict  is  not  consistent  with  the  special  findings  and  the  spe- 
™i  findings  are  not  consistent  with  themselves,  this  rule  will  not 
pr<^iL  The  jury  in  answer  to  special  interrogatory  No.  1, 
fhidi  was  as  follows:  "Was  train  No.  21  delayed  in  her  run 
^  VVallula  to  Riverview  under  circumstances  which  should 
we  caused  Gimluctor  Boucher  to  apprehend  that  it  might  have 
("w  overtaken  by  another  train?"  answered,  "Yes."  Special 
"iWri^aton-  Xo,  2  was :  "Was  the  speed  of  train  21  so  reduced 
ranfiing  upgrade  from  Sand  Spur  lo  Riverview  as  to  endanger 
'fsin  2!,  anil  were  the  circumstances  such  during  any  part  of  this 
"""  between  such  points  as  should  have  caused  Boucher  in  the 
exercise  of  due  care  to  have  thrown  lighted  fusees  at  intervals 
onthe  track,  or  thrown  torpedoes  to  protect  the  rear  of  his  train ?" 
The  answer  was:  "No."  This  is  in  reality  not  a  finding  of  fact, 
|W  it  is  a  conclusion  which  the -jury  had  no  right  to  draw  from 
**  preceding  finding  that  the  train  was  delayed  under  circum- 
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Stances  which  sliould  have  caused  the  conductor  to  apprehend   \ 
that  it  might  have  been  overtaken  by  another  train.     These  are 
the  circumstances  under  which  the  rule  prescribes  that  the  con-   | 
ductor  should  throw  out  lighted  fusees  at  intervals  on  the  track   . 
and  throw  out  torpedoes  to  protect  the  rear  of  his  train;   and. 
when  the  jury  answered  that  these  conditions  existed,  they  could   ! 
not  consistently  say  that  the  circumstances  were  such  as  to  re-   i 
lieve  the  conductor  of  the  duty  prescribed  by  the  rules.     As  the   ' 
general  verdict  must  have  been  based  upon  the  answer  to  inter-    I 
rogatory  No.  2,  the  general  verdict  is  inconsistent  with  the  answer    | 
to  interogatory  No.  1,  and  the  jury  having  found  that  the  rear 
end  of  the  train  or  the  caboose  was  not  within  the  whistling  post    | 
and  therefore  was  in  a  position  which  should  have  been  protected    i 
under  the  rules,  not  having  been  within  the  yard  limits,  their  gen- 
eral verdict  was  doubly  inconsistent,  and  the  testimony,  not  only    , 
for  the  defense,  but  for  the  plaintiff,  shows  that  the  jurv  was  war- 
ranted in  answering  interrogatory  No.  1  as  it  did  answer  it.  and    ; 
(hat  the  train  was  delaj-ed  under  such  circumstances  as  should 
have  caused  the  conductor  to  apprehend  that  it  might  have  been 
overtaken  by  another  train. 

Courts  are  jealous  of  the  rights  of  passengers  and  of  the  sen*-    > 
ants  of  railroad  companies,  who  are  subject  to  the  orders  and    , 
under  the  absolute  control  of  the  railroad  company  or  its  vice    i 
principals.    But  a  different  rule  prevails  when  damages  are  soogln    1 
from  the  company  by  a  servant  who  is  in  control  for  the  company,     i 
A  conductor  is  an  important  factor  in  the  operation  of  a  train: 
and.  if  the  accident  happens  through  mismanagement  so  far  as 
the  operation  is  concerned,  or  through  neglect  of  orders,  it  would 
be  unjust  to  hold  the  principal  responsible  and  allow  tl  e  ser  an 
to  recover  damages  which  were  the  result  of  his  own  negl  gen 
acts.     When  the  master  has  promulgated  a  rule  wh  ch     f  fol 
lowed,  would  protect  the  conductor  in  the  exercise  of  h     d    e 
and  which  would  have  prevented  the  accident,  it  would  be  rank 
injustice  to  allow  the  conductor  to  escape  the  consequences  of  1 
own  negligence,  and  shift  the  responsibility  upon  the  master.   The 
undisputed  evidence  in  this  case  so  plainly  and  undeniably  shows 
the  negligence  of  the  conductor  in  failing  in  letter  and  in  spirit  to 
obey  the  rules  which  were  made  for  his  guidance  that  he  cannot     ^ 
recover  under  any  authority. 

The  judgment  will  therefore  be  reversed,  with  instructions  to     i 
dismiss  the  action. 

H.\DLEY,  C.   J.,   and   Root,   Mount,   and   Crow,   JJ.,  concur. 
Rudkin  and  FuLLEHTON,  JJ.,  not  sitting. 


-^ 
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St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Hambright. 

(Supreme  Court  of  Arkansas,  Nov.  2,  1908.) 

[113  S.  W.  Rep.  803.] 

Appeal  and  Eirror — Review — Evidence. — The  sufficiency  of  the  evi- 
dence to  sustain  a  finding  on  appeal  must  be  tested  solely  on  the  ac- 
credited testimony. 

Release — ^Validity — Fraud — Misrepresentation — Evidence. — In  an  ac- 
iiun  fur  injuries  to  a  servant,  evidence  held  to  sustain  a  finding  that  a 
:eka>e  of  plaintiflTs  injuries  pleaded  as  a  defense  was  obtained  from 
hrni  by  fraud. 

Release — ^Validity — Mistake. — Where  a  settlement  for  an  employee's 
injuries  was  based  on  a  mutual  mistake  of  fact  predicated  on  a  physi- 
cian's medical  opinion  as  to  the  employee's  condition  at  the  time  the 
>c:tlement  was  made,  which  opinion  induced  the  settlement,  a  release 
c('n>ummating  such  settlement  constituted  no  defense  to  an  action 
i"r  the  servant's  injuries. 

Master  and  Servant — Injuries  to  Servant — Physician's  Statement. — 
Where  a  railroad  company  employed  the  surgeon  in  charge  of  a 
liospital,  it  was  estopped  to  assert  that  an  employee  treated  at  the 
ho^piial  was  not  entitled  to  rely  on  such  surgeon's  statements  as  to 
Hh  physical  condition,  which  were  made  the  basis  of  a  settlement  for 
tile  injuries. 

Release— Defenses — Consideration — Return. — Where,  in  an  action 
t'T  injuries  to  a  servant,  there  was  a  controversy  as  to  whether  a  re- 
lease was  intended  to  cover  defendant's  liability  for  the  injuries,  or 
whether  it  was  merely  the  reimbursement  of  the  employee  for  his  loss 
of  time  and  expenses  incident  to  the  injury,  he  was  not  required  to 
'tnder  a  return  of  the  amount  received  as  a  consideration  for  the  re- 
lease as  a  condition  of  his  right  to  sue  for  his  injuries. 

Evidence— Parol  Evidence— Right  to  Written  Contract— Fraud.— 
The  rule  forbidding  the  addition,  alteration,  or  contradiction  of  a 
^vritten  instrument  by  parol  testimony  does  not  apply  where  there  is 
sn  issue  of  fraud  in  the  procurement  of  the  writing. 

Appeal  and  Error — Exceptions — Sufficiency — Instructions. — Where 
2  general  exception' is  taken  to*  the  refusal  of  several  instructions  and 
''^t  of  the  instructions  is  bad,  the  exception  does  not  preserve  the 
'  ther  instructions  for  review. 

Appeal  from  Circuit  Court,  Miller  County;    Jacob  M.  Carter, 

Judge. 

Action  by  W.  O.  Hambright  agaidst  the  St.  Louis  Iron  Moun- 
to  &  Southern  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

Hambright  was  a  brakeman  on  a  freight  train  in  the  employ 
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of  the  appellant  railroad  company,  and  on  August  10,  1906,  wa^ 
knocked  from  his  train  by  a  defective  waterspout  at  Austin,  and 
seriously  injured.  He  was  taken  to  his  home  in  Memphis,  Tenn,. 
where  he  was  under  the  care  of  competent  physicians  of  his  o«ti 
selection.  Later  he  went  to  the  hospital  of  the  railroad  company 
in  St.  Louis,  Mo.,  where  he  arrived  on  the  27th  of  September. 
He  remained  there  under  treatment  for  about  two  weeks,  when  he 
returned  to  Memphis.  At  that  time  he  promised  the  chief  sur- 
geon. Dr.  Outten,  that  he  would  return  to  the  hospital.  It  was  a 
rule  of  the  hospital  that  employees  under  treatment  there  should 
remain  until  they  were  discharged  by  the  chief  surgeon,  who  gave 
them  what  was  called  a  "clearance,"  which  they  took  to  the  gen- 
eral agent  of  the  railroad  company.  This  clearance  was  a  stalt- 
ment  of  the  exact  physical  condition  of  the  employee,  who  wa- 
expected  to  take  it  to  the  claim  agent  as  a  basis  for  seltiement 
before  returning  home.  On  the  21st  of  November  Dr.  Outten 
wrote  Hambright,  upbraiding  him  for  not  fulfilling  his  promise  m 
return,  stating  that  he,  Dr.  Outten,  had  been  placed  in  an  embar- 
rassing position  by  permitting  him  to  leave,  evidently  referring 
to  bis  failure  to  obtain  his  clearance,  and  see  the  claim  agent  be- 
fore his  discharge.  Hambright  returned  to  the  hospital  shortly 
after  receiving  this  letter,  and  was  examined  by  Dr.  Outten.  Ihe 
chief  surgeon,  on  December  3d.  Dr.  Outten  then  wrote  a  letter 
to  the  general  claim  agent,  making  a  report  upon  Hambriglit's 
case.  He  says  :  "I  find  a  marked  deformity  of  the  spinal  column, 
commencing  with  the  twelfth  dorsal  and  involving  the  first  and 
second  lumbar  vertebra.  There  is  undoubtedly  a  diseased  condi- 
tion here,  as  not  only  the  spinal  processes  are  enlarged,  but  seem- 
ingly the  laminae  of  Ihe  vertebra  as  well."  He  goes  fully  into  tlie 
case,  and  concludes  as  follows:  "I  cannot  tell  at  this  examination 
whether  it  will  be  permanent  or  not,  but,  as  I  have  said  before,  a 
young  man  29  years  of  age,  under  intelligent  treatment,  and  wiien 
you  take  into  consideration  the  region  of  the  column  involved. 
there  is  a  bare  possibility  that  it  will  get  well.  In  any  event,  ii 
is  a  serious  injury,  and  one  that  decidedly  menaces  his  future  nw- 
fulness.  This  letter  will  take  place  of  the  clearance,  as  Ham- 
bright will  report  to  you  tomorrow  morning."  Hambright  said 
this  letter  was  given  to  him  sealed,  and  be  carried  it  to  the  office 
of  Mt.  Jones,  the  general  claim  agent,  but  failed  to  see  Mr.  Jone.s, 
and  left  the  letter  for  him.  Dr.  Outten  said  that  it  was  his  cus- 
tom to  acquaint  employees  with  statements  he  made  to  the  claim 
agent,  and  he  is  satisfied  he  did  so  in  this  case.  He  denied  the 
statements  attributed  to  him  by  Hambright  and  Phillips  hereafter 
set  out.  He  said  that  all  of  his  examinations  were  made  in  the 
interest  of  the  employees  as  well  as  the  company :  that  he  is  em- 
ployed by  the  company,  but  that  his  salary  comes  out  of  alios- 
pital  fund,  which  is  raised  by  assessments  on  all  the  employees  of 
the  company.     Hambright  says:    That,   when   Dr.   Outten  ex- 
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amined  him,  he  told  him  that  his  injuries  were  not  serious,  and 
that  he  would  be  able  to  go  to  work  by  the  1st  of  March,  and  he 
replied  to  him :     ''Doctor,  it  is  up  to  you.     I  don't  know,  and  I 
want  to  kno-w  just  what  you  think."    That  the  doctor  said :   "It 
if  nothing  bad,  and  you  will  be  all  right  by  the  1st  of  March."    A 
friend  of  Hambright's,  one  Phelps,  said  he  was  with  Hambright 
at  this  time,  and  that  Dr.  Outten  told  Hambright  that  he  was  not 
fjermanently  injured,  that  his  injuries  were  not  going  to  be  serious, 
and  that  he  vrould  be  able  to  take  his  place  back  by  March,  1907. 
Hambright   returned  to  Memphis  without  making  a  settlement, 
but  subsequently  wrote  to  Dr.  Outten  that  he  would  like  to  arrange 
with  Mr.  Jones  or  some  of  his  agents  to  see  him,  as  he  would  like 
to  settle  with  the  railroad  company.    A  pass  was  furnished  him 
to  St.  Louis,  an(f  he  went  there  and  saw  the  claim  agent  on  the 
28th  of  E)ecember.     There  is  irreconcilable  conflict  between  the 
testimony  of  the  claim  agent  and  his  stenographer  and  that  of 
Hambright  as  to  the  transaction  at  that  time.     The  claim  agent 
puts  in  evidence  certain  writings:   First,  a  proposition  signed  by 
Hambright  to  him,  reciting  his  injury  and  his  condition,  and  pro- 
posing to  settle  with  the  railroad  company  for  $1,250.    A  written 
acceptance  follows,  signed  by  Jones  as  general  claim  agent  for  the 
railroad  company.     Then  follows  a  formal  release  setting  forth 
in  full  the  accident  occasioning  the  injury  and  the  extent  of  his 
injur\%  and  that  in  his  judgment  the  injuries  received  are  of  per- 
manent  character,  and  reciting  an  agreement  to  settle  for  $1,250 
and  acknowledging  receipt  of  the  same  in  full  settlement  of  all 
actions,  suits,  or  claims  of  every  class  or  character  arising  to  him 
r.r  accruing  to  him  by  reason  of  the  injuries  referred  to.     Written 
upon  this  by  Hambright  in  his  own  handwriting  is  this  clause :  "I 
understand  this  release."    Mr.  Jones  and  his  stenographer  testified 
that  these  papers  were  dictated  to  the  stenographer  in  the  pres- 
ence of  Hambright,  and  were  signed  by  him,  and  that  they  truly 
reflect  the  transaction,  and  they  further  testify  that  Mr.  Jones  had 
no  communication  with  Dr.  Outten  at  that  time,  that  Dr.  Outten 's 
letter,  which  served  as  a  clearance,  was  the  sole  information  he 
had  before  him  of  Hambright's  condition.     On  the  other  hand, 
Hambright  testifies  that  Mr.  Jones  called  up  Dr.  Outten  over  the 
telephone,  and,  after  inquiring  as  to  Hambright's  condition,  lis- 
tened for  a  few  moments,  and  then  turned  to  him  and  said :    "Dr. 
Outten  says  that  you  are  not  badly  hurt,  and  that  you  will  be  able 
to  go  to  work  by  the  1st  of  March."     He  says  that  he  placed 
every  reliance  upon  the  statement  of  Dr.  Outten,  and  thought  that 
he  knew  exactly  what  he  was  talking  about,  and  that  he  consulted 
no  other  doctors  at  that  time  in  regard  to  his  condition,  and  that 
after  receiving  this  information  from  Mr.  Jones  that  he  asked  him 
in  regard  to  his  work,  and  that  Jones  told  him  that  he  would  see 
that  his  job  would  be  ready  for  him  as  soon  as  he  was  able  to 
work.    He  said  he  told  Jones  he  was  hurt  bad,  and  wanted  pay  for 
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his  time  off;   and  he  says  that  the  settlement  was  based  on  the 
actual  wages  from  the  time  of  his  injury  to  the  1st  of  March,  and 
doctor's  bills,  expenses,  and  medicines,  and  that  he  put  in  no  claim 
for  a  settlement  for  his  injuries,  and    did    not    know    that  that 
element  was    stated    in    the    writing    which  he  signed,    that   the 
papers  he  signed  were  not  dictated  in  his  presence  or  hearing,  and 
that  he  did  not  read  them  over  because  he  did  not  consider  it  nec- 
essary, as  he  thought  it  was  a  receipt  for  his  wages  and  expenses 
as  agreed  upon.    The  $1,250  was  paid  to  Hambright  and  he  re- 
turned to  his  home  in  Memphis.    His  physical  condition  did  not 
improve,  and  in  the  latter  part  of  February  he  consulted  physi- 
cians there  to  see  if  he  would  be  able  to  return  to  work  the  1st  of 
March,  and  was  advised  that  he  was  permanently  disabled  from 
pursuing  w^ork  in  the  railroad  service  requiring  physical  exertion. 
The  evidence  is  undisputed  that  his  injuries  are  of  such  a  nature 
that  he  will  be  unable  to  do  any  work  which  would  require  physical 
exertion,  and  that  the  only  service  in  the  railroad  employ  for 
which  he  would  be  fitted  would  be  such  a  f>osition  as  flagman  at  a 
crossing  at  a  salary  of  $40  or  $45  a  month.     He  says  he  is  nc»t 
sufficiently  educated  to  do  any  clerical  work,  and  his  earnings  are 
dependent  upon  comparatively  unremunerative  positions.    He  was 
earning  at  the  time  of  the  injury  about  $150  per  month,  and  he 
had  just  been  promoted  to  a  freight  conductor,  but  had  not  as- 
sumed that  position  at  that  time. 

This  suit  was  brought  by  Hambright  against  the  railroad  com- 
pany to  recover  damages  for  his  injuries,  alleging  negligence. 
The  answer  denied  negligence,  and  pleaded  contributory  negli- 
gence, and  further  pleaded  a  settlement  for  $1,250  in  full  satis- 
faction of  the  damages  on  account  of  the  injury.  The  plaintiff 
filed  an  amended  complaint,  admitting  the  settlement  and  the  re- 
ceipt of  $1,250,  and  charged  fraud  and  deceit  on  the  part  of  de- 
fendant's chief  surgeon  and  general  claim  agent  in  procuring  the 
settlement.  The  defendant  filed  an  amended  answer  denying  any 
false  or  fraudulent  statements  in  procuring  the  settlement. 

The  facts  above  outlined  were  developed  in  the  evidence  and 
also  the  facts  as  cause  of  the  injury.  As  there  is  no  controversy 
in  this  court  over  the  original  cause  of  action,  the  sole  controversy 
being  in  regard  to  the  validity  of  the  release,  the  testimony  and 
instructions  pertaining  to  the  liability  are  not  necessary  to  be  set 
out  in  order  to  understand  the  issues  here.  The  court  gave  the 
following  instructions : 

"(3)  The  execution  of  the  release  by  the  plaintiff,  which  bears 
date  December  28,  1906,  and  put  in  evidence,  is  an  admitted 
fact.  But,  if  the  jury  find  from  a  preponderance  of  the  evidence 
that  before  or  at  the  time  the  consideration  w^as  paid  for  said 
release  and  the  same  was  executed  that  the  physician  and  surgeon 
of  the  defendant  railway  company  made  an  examination  of  the 
plaintiff's  injuries,  and  thereupon  assured  the  plaintiff  that  his 


Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 

St.  Lonis,  etc.,  Ry.  Co.  v,  Hambrig-ht 


287 


injuries  were  not  permanent,  but  that  plaintiff  would  be  able  to 
resume  his  position  and  duties  with  defendant  by  the  1st  of  March 
following,  and  relying  upon  said  statement  to  be  true,  he  ex- 
ecuted said  release,  but  soon  afterwards  it  was  developed  that 
plaintiff  was  permanently  injured,  and  that  he  never  would  be 
able  \o  perform  labor  in .  his  line  of  employment,  but  that  at  the 
lime  of  making  said  statements  defendant's  physician  and  surgeon 
either  knew  that  plaintiff  was  permanently  injured  and  misrepre- 
sented that  fact,  or  was  honestly  mistaken  as  to  the  extent  of 
plaintiff's  injuries  and  misled  him  into  signing  said  release,  then 
plaintiff  is  not  bound  by  same,  and  the  jury  should  so  find. 

"(4).  If  the  jury  find  for  the  plaintiff,  they  will  assess  his  dam- 
ages at  a  sum  that  will  compensate  him  for  the  bodily  injury 
sustained  and  the  mental  and  physical  pain  and  suffering  en- 
'iured  and  to  be  endured  by  reason  of  such  injuries.  The  effect 
of  the  injuries  on  his  health  according  to  the  degree  and  probable 
<iuration,  his  pecuniary  loss  from  his  diminished  capacity  for 
earning  money  through  life,  if  any  such  has  been  proven;  and, 
after  you  have  fixed  the  sum,  you  will  deduct  the  amount  which 

lefendant  has  paid  plaintiff,  and  the  difference  should  be  the 
amount  of  your  verdict." 

The  defendant  asked  10  instructions,  all  of  which  the  court 
refused.  The  jury  returned  the  following  verdict:  **We,  the 
juF).  find  for  the  plaintiff  and  assess  his  damages  at  $5,000,  after 
allowing  credit  for  the  amount  paid."  Defendant  railroad  com- 
pany has  appealed. 

T.  M.  Mehaffy  and  /.  £.  Williams,  for  appellant. 
L  A.  Bynie,  for  appellee. 

Hill,  C.  J.     (after  stating  the  facts  as  above).    1.    Appellant 
^ys  that  the  evidence  is  not  sufficient  to  show  that  the  plaintiff 
\\^  either  deceived  or  misled,  or  that  any  fraud  was  practiced 
on  him  in  obtaining  the  settlement.    In  discussing  this  it  must  be 
taken  that  the  jury  has  accepted  the  testimony  of  Hambright  and 
^'helps  and  rejected  that  of  Outten  and  Jones ;  and  the  sufficiency 
'^'f  the  evidence  must  be  tested  solely  upon  the  accredited  testi- 
mony.   In  H.  &  T.  C.  Ry.  Co.  v.  Brown  (Tex.  Civ.  App.)  69  S. 
^\.  M,  an  employee  of  the  railroad  company  was  injured  and 
^as  taken  to  a  hospital,  where  he  was  treated  by  Dr.  Stewart,  the 
surgeon  of  the  railroad  company.    The  doctor  represented  to  him 
^^at  the  bones  of  his  arm  had  knitted  and  united  together,  that  his 
arm  was  well,  and  that  as  soon  as  the  swelling  had  passed  away 
Ws  arm  would  be  as  good  as  ever.     Brown,  the  employee,  had 
stated  that  he   was   ready   to   settle  with   the  railroad  company 
whenever  the  bones  of  his  arm  had  knit  together  and  his  arm  was 
^re^l.   The  court  said :    **The  facts  in  evidence  warrant  the  con- 
clusion that  Stewart  made  the  representations  and  statements  to 
^ne  appellee  for  the  purpose  of  inducing  him  to  execute  the  re- 
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lease  to  appellant,  and  that  the  appellee  believed  the  statements 
were  true,  and  relied  upon  the  same,  and  was  thereby  induced  to 
make  the  settlement  and  sign  the  release ;  that  the  representations 
and  statements  so  made  by  Stewart  were  false,  in  that  the  bones 
at  the  time  of  the  trial  were  not  united,  and  that  his  arm  was 
practically  destroyed  in  its  usefulness.     The  court  correctly  sub- 
mitted this  issue  to  the  jury.     We  cannot  agree  with  the  conten- 
tion of  appellant  that  it  may  escape  liability  on  the  ground  that 
the  representations  and  statements  made  by  Stewart  w^as  a  mere 
expression  of  opinion.    It  was  more  than  an  opinion.    It  was  the 
statement  of  a  fact.     The  effect  of  his  statement  was  that  the 
appellee  was  a  sound  man,  and  that  the  bones  of  his  arm  had 
knitted  together,  and  that  it  would  be  all  right.     It  is  true  this 
statement  may  have  been  predicated  upon  his  opinion  as  a  med- 
ical  expert,  but  the  opinion  is  based  upon   facts  of  which  he 
possessed    knowledge.     The    fact    that    the    statement  made   bv 
Stewart  was  not  intentionally  false  does  not  affect  the  right  of 
the  appellee  to  have  the  release  set  aside  if  he  was  misled  by  the 
statement,  and  executed  the  release  believing  the  statement  was 
true.     In  such  a  case  innocent  misrepresentations  may  as  well  be 
the    basis   of   relief   as   where  such    statements  are  intentionally 
false."     This  case  was  quoted  from  and  approved  by  the  federal 
Court  of  Appeals  of  the  Ninth  Circuit  in  Great  Northern  Ry. 
Co.  V.  Fowler,  136  Fed.  118,  69  C.  C.  A.  106.     In  that  case  a 
brakeman  on  a  railroad  was  injured  and  was  examined  by  the 
company's  physician,  who  advised  him,  after  a  cursory  examina- 
tion, that  his  injuries  were  slight,  and  that  he  would  be  ready  for 
work  in  two  weeks.     He  consulted  no  other  physician  as  to  th^ 
extent  of  his  probable  injuries.     The  decisions  touching  this  ex- 
act point  are  carefully  considered  and  discriminated,  and  these 
conclusions  reached :   "He  accepted  the  statement  and  opinion  of 
the  appellant's  surgeon,  and  on  the  basis  of  it  received  $195  and 
signed  the  discharge.    We  entertain  no  doubt  that  such  a  release 
executed  under  a  mutual  mistake  of  fact  so  induced  by  the  ap- 
pellant should  be  set  aside.     It  is  true  that,  where  there  is  no 
misrepresentation  or  fraud  on  the  part  of  the  releasee,  a  releasor 
cannot   subsequently   avoid  his   release  on  the  ground  that  his 
injuries   were   more   serious   than   he  thought   them  to   be,  even 
though  his  opinion  at  the  time  of  making  the  settlement  may  have 
been  based  upon  that  of  a  physician  employed  by  the  releasee  to 
examine  and  report  on  the  extent  of  his  injuries;     *     *    *    but 
it  is  equally  true  that  a  mutual  mistake  of  fact  or  an  innocent 
misrepresentation  of  the  facts  of  the  releasor's  injury,  made  by 
the  releasee's  physician,  may  be  effective  to  avoid  a  release  in- 
duced thereby." 

The  case  of  T.  &  P.  Ry.  Co.  v.  Jowers  (Tex.  Civ. 
App.)  110  S.  W.  946,  is  essentially  similar  to  the  case  at 
bar.     An    employee    of  the    railroad  company   was    injured  and 
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sent  to  the  same  hospital  to  which  Hambright  went,  and  was 
under  the  care  of  Dr.  Vasterling,  who  was  also  one  of  the  phy- 
sicians who  attended  Hambright  while  he  was  at  the  hospital. 
The  course  of  dealing  between  the  hospital  and  the  patient  was 
shown  to  be  the  same  in  that  case  as  it  was  in  this.    The  plain- 
tiffs evidence  was  that  he  had  settled  upon  the  statement  of  Dr. 
Vasterling  that  his  injuries  were  slight,  and  it  was  proved  that 
such  was  not  the  case.  The  court  said:   "The  fifth  and  sixth  as- 
signments are  submitted  together  in  the  appellant's  brief,  and  as- 
sail the  court's  charge  in  submitting  the  issue  of  bad  faith  or 
fraud  upon  the  part  of  Dr.  Vasterling,  appellant's  physician  in 
charge  of  the  hospital,  and  Hoeppner,  appellant's  claim  agent 
stationed  at  that  place,  in  advising  the  appellee  concerning  the 
extent  of  his  injuries  at  the  time  the  release  was  executed.    The 
propositions  (two  in  number)  submitted  under  those  assignments 
indicate  that  the  particular  objection  was  to  the  action  of  the 
court  in  submitting  any  such  issue  at  all  under  the  circumstances. 
The  first  proposition  asserts  that  fraud  cannot  be  predicated  upon 
a  representation  which  is  a  mere  statement  of  opinion,  and  not 
the  statement  of  the  fact.    The  appellants  lose  sight  evidently 
of  the  fact  that  fraud  may  be  based  upon  the  giving  of  an  opin- 
ion as  well  as  the  statement  of  any  other  fact.    In  this  particular 
suit  the  contention  is  relied  upon  that  the  physician  fraudulently 
gave  an  incorrect  opinion,  and  thereby  misled  the  appellee  into 
agreeing  to  a  settlement   [citing  authorities].    The  second  prop- 
osition assumes  as  a  matter  of  fact  that  the  physician  acted  in 
good  faith.    That,  we  think,  was  an  issue  for  the   jury/'    See.  also, 
on  the  general  principle  involved,  Railway  Co.  v.  Kosischke,  104 
Fed.  440,  43  C.  C.  A.  626,  the  Circuit  Court  of  Appeals  of  the 
Eighth  Circuit.    The  appellee's  evidence  fully  meets  the  require- 
ments of  the  authorities  to  avoid  a  release  induced  by  fraud. 

2.  A  special  exception  was  taken  to  submitting  the  question  of 
Dr.  Outten  being  mistaken  as  to  the  extent  of  plaintiff's  injuries 
to  the  jury  in  the  third  instruction.  As  shown  by  the  above  au- 
thorities, if  the  settlement  was  based  upon  a  mutual  mistake  of 
fact,  predicated  upon  the  doctor's  medical  opinion  as  to  the  pres- 
ent condition  of  the  employee,  which  opinion  induced  flie  settle- 
ment, the  instruction  was  correct.  If  there  was  room  to  find  that 
there  was  such  mistake  of  fact  as  above  indicated,  it  would  be 
equally  effective  to  set  aside  the  release,  and  the  appellant  can- 
not be  injured  by  having  the  most  charitable  construction  given 
to  the  statements  of  Dr.  Outten. 

3.  It  is  said  that  Hambright  came  direct  from  his  own  phy- 
sicians and  ought  to  have  known,  and  must  have  known,  some- 
thing of  his  condition  outside  of  anything  Dr.  Outten  said  to 
him,  and  that  he  could  not  have  been  misled  in  this  regard.  Ham- 
bright testified  that  he  had  been  under  Dr.  Outten's  care  from 
September,  and  that  he  did  not  know  his  own  condition,  but  re- 
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lied  upon  Dr.  Oiitten,  and  asked  him  to  tell  him  his  true  condi- 
tion. In  the  third  instruction  the  court  predicated  plaintiff's  case 
on  a  reliance  upon  Dr.  Outten's  statements,  and  the  verdict 
means  that  the  jury  believed  he  did  rely  upon  them.  Dr.  Out- 
ten  says  that  his  examinations  were  made  in  behalf  of  the  em- 
ployees as  well  as  the  railroad;  that  his  employment  came  from 
the  railroad  company  and  his  compensation  came  from  a  hos- 
pital fund  derived  from  assessments  of  the  employees.  Cer- 
tainly Hambright  had  a  right  to  rely  upon  his  good  faith,  and 
it  does  not  lie  in  the  mouth  of  the  railway  company  to  say  that 
an  employee  cannot  safely  rely  upon  statements  of  its  chief  sur- 
geon who  occupies  this  delicate  position  between  it  and  its  em- 
ployees. 

4.  It  is  next  argued  that  the  court  erred  in  entertaining  this 
suit  witl)out  requiring  a  tender  of  the  amount  received  in  the 
settlement  of  December  28th.  This  point  was  reserved  by  ex- 
ception to  the  fourth  instruction.  This  contention,  however,  was 
settled  against  the  appellant  in  5t.  L.,  I.  M.  &  S.  Ry.  Co.  z'. 
Smith,  82  Ark.  105,  100  S.  W.  884.  In  that  case,  as  in  this, 
there  was  a  controversy  over  a  release;  one  side  claiming  that 
it  was  for  a  single  purpose  and  the  other  side  claiming  that  it 
was  a  full  release.  The  court  said:  "So,  if  the  jury  found  that 
she  was  paid  the  sum  of  money  as  compensation  only  for  the 
inconvenience  and  delay  caused  by  the  collision,  or  that  she  was 
induced  to  sign  the  receipt  by  false  representations,  which  she 
relied  on,  as  to  its  contents,  she  would  not  be  bound  to  return 
the  sum  paid  before  suing  to  recover  the  damages  sustained." 
If  plaintiff's  evidence  was  true,  then  the  tender  was  not  neces- 
sary; and  the  defendant  did  not  ask  for  the  converse  of  the 
proposition  to  be  submitted. 

5.  Objection  is  made  to  the  third  instruction;    but,  as  seen  in 
the  previous  discussion,  it  is  in  accord  with  the  authorities. 

6.  Error  is  assigned  for  the  refusal  to  give  each  of  the  10 
instructions  asked  on  the  part  of  the  defendant.  The  first  and 
second  of  these  charged  the  jury  that,  if  the  writings  introduced 
in  evidence  were  signed  by  the  plaintiff,  he  would  be  bound  by 
the  terms  and  conditions  thereof  and  not  permitted  by  oral  tes- 
timony to  change,  vary,  add  to,  or  contradict  them.  The  rule  of 
evidence  forbidding  the  addition,  alteration,  or  contradiction  of 
a  written  instrument  by  parol  testimony  of  antecedent  and  con- 
temporaneous negotiations  does  not  apply  where  there  is  an  is- 
sue of  fraud  in  the  procurement  of  the  writing.  Jordan  v.  Fenno. 
13  Ark.  593;  Gauss  Sons  v.  Doyle  &  Co.,  46  Ark.  122;  Colonial 
&  U.  S.  Mortg:.  Co.  V.  Jeter,  71  Ark.  185,  71  S.  W.  945.  The 
exception  to  the  refusal  of  the  court  to  give  the  10  instructions 
was  a  general  one,  and  where  such  is  the  case,  if  any  of  the  in- 
structions are  bad,  such  exception  does  not  preserve  for  re- 
view the  other  instructions.    Young  7'.  Stevenson,  75  Ark.  181, 
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86  S.  W.  1000.   There  was  no  error  in  refusing  to  give  any  of 
these  instructions.     As  they  are  not  in   reviewable   shape,   the 
questions  presented  by  them  cannot  properly  be  discussed. 
Judgment  affirmed. 

McCuLLOCH,  J.,  concurs  in  judgment,  but  not  in  all  of  opin- 
ion. 


Tills  v.  Great  Northern  Ry.  Co. 

(Supreme  Court  of  Washington,  Oct.  14,  1908.) 

[97  Pac.   Rep.   737.] 

Master  and  Servant — Injuries  to  Servant — Fellow  Servants — Vice 
Principal — Section  Foreman.* — Where  a  section  foreman  of  a  crew 
on  a  hand  car  directed  its  operation  at  a  high  rate  of  speed  on  a  de- 
scending grade  in  order  to  reach  a  certain  point  before  the  arrival  of 
a  freight  train,  and,  seeing  the  train  approaching,  suddenly  and  with- 
out warning  placed  his  foot  on  the  brake,  instantly  checking  the  car, 
so  that  plaintiff,  a  member  of  the  crew,  was  thrown  in  front  of  the 
car  and  injured,  the  foreman  in  so  stopping  the  car  was  a  vice  prin- 
cipal, and  not  a  fellow  servant. 

Damages — Personal  Injuries — Excessiveness. — Plaintiff,  a  railroad 
section  man,  43  years  old,  in  good  health  and  earning  $2.25  per  day, 
^as  run  over  by  a  hand  car  by  the  negligence  of  his  vice  principal. 
One  of  his  vertebrae  was  dislocated,  and  he  was  paralyzed  from  his 
hips  downward,  so  that  he  had  completely  lost  control  of  his  bowels, 
urinary  and  other  organs,  and  had  been  confined  to  the  bed  since  the 
accident,  and  always  would  be.  He  needed  the  constant  attendance 
C'l  a  nurse  and  frequent  services  of  a  physician,  in  which  condition 
he  might  live  out  his  expectancy.  Held,  that  a  verdict  for  plaintiff 
for  $26,985,  reduced  by  the  trial  court  to  $20,000,  was  not  so  excessive 
as  to  require  the  granting  of  a  new  trial  on  appeal. 

Appeal  from  the  Superior  Court,  King  County;  Arthur  E. 
Griffin,  Judge. 

Action  by  Albert  E.  Tills  against  the  Great  Northern  Railway 
Company.  Judgment  for  plaintiflF,  and  defendant  appeals.  Af- 
firmed. 

*For  the  authorities  in  this  series  on  the  question  whether  a  fore- 
man is  a  fellow  servant  of  a  hand  working  under  him,  see  last  foot- 
note appended  to  Germanus  v.  Lehigh  Valley  R.  Co.  (N.  J.),  27  R. 
R.  R.  622,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  622;  last  foot-note  appended 
to  Southern  Ry.  Co.  v.  Smith  (Va.),  26  R.  R.  R.  579,  49  Am.  &  Eng. 
R-  Cas..  N.  S.,  579;  foot-note  appended  to  Owens  v.  San  Pedro,  etc., 
R  Co.  (Utah).  25  R.  R.  R.  373,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  373; 
Vito  V.  West  Chester,  etc.,  Elec.  Ry.  Co.  (Pa.),  25  R.  R.  R.  370,  48 
Am.  &  Eng.  R.  Cas.,  N.  S.,  370;  foot-note  appended  to  Fogarty  v.  St. 
Louis  Transfer  Co.  (Mo.),  11  R.  R.  R.  578,  34  Am.  &  Eng.  R.  Cas.,  N. 
S..  578,  where  all  those  preceding  it  are  collected  or  referred  to. 
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L.  C.  Gilman,  James  B.  Howe,  and  R,  C.  Saunders  for  appel- 
lant. 

Arthur  C,  Dresbach,  for  respondent. 

Crow,  J.  This  action  was  commenced  by  Albert  E.  Tills 
against  the  defendant  Great  Northern  Railway  Company  to  re- 
cover damages  for  personal  injuries.  From  a  judgment  in  his 
favor,  the  defendant  has  appealed. 

The  cause  was  submitted  upon  evidence  offered  by  the  respon- 
dent, the  arguments  of  his  counsel,  and  the  instructions  of  the 
court.  The  undisputed  evidence  shows  that,  a  short  time  prior  to 
the  date  on  which  the  accident  occurred,  the  respondent  was  em- 
ployed by  one  Ward,  a  section  foreman,  to  work  for  appellant  as 
a  section  hand ;  that  from  Index,  Wash.,  west  to  the  place  where 
the  accident  occurred,  appellant's  railway  track,  with  a  descending 
grade,  followed  the  right  bank  of  the  Skykomish  river,  a  moun- 
tain stream;  that  curves,  bluffs,  and  timber  concealed  approach- 
ing trains ;  that  respondent  and  other  section  hands  under  Ward's 
direction  loaded  a  hand  car  with  crowbars,  jackscrews,  shovels, 
and  other  tools,  and,  with  Ward  in  charge,  started  westward 
thereon  downgrade;  that  respondent,  standing  between  two  sec- 
tion men,  was  riding  backwards,  while  Ward,  with  two  other 
section  hands,  stood  facing  him ;  that  respondent  stood  with  one 
foot  on  the  car  platfonn  and  the  other  upon  a  jackscrew;  that 
all  the  men,  including  Ward,  were  propelling  the  car  by  using 
a  handle  bar  provided  for  that  purpose;  that  Ward,  expecting  to 
meet  a  freight  train  coming  from  the  west,  was  anxious  to  reach 
his  destination  before  its  arrival;  that  he  therefore  caused  the 
men  to  propel  the  car  at  a  speed  of  17  miles  per  hour,  repeatedly 
giving  the  order,  **Up  and  down,''  thereby  directing  its  move- 
ments ;  that,  on  rounding  a  sharp  curve,  Ward  saw  the  approach- 
ing freight  train,  and  placed  his  foot  upon  the  brake  so  suddenly 
as  to  instantly  check  the  car,  without  any  warning  to  respondent 
or  the  other  men;  that  at  the  same  instant  he  called  out,  "The 
freight!"  and  that  by  reason  of  the  sudden  stop  the  respondent, 
taken  unawares,  was  thrown  to  the  ground  in  front  of  the  car, 
which  ran  over  and  severely  injured  him. 

The  appellant  has  based  numerous  assignments  of  error  upon 
instructions  given  and  refused.  It  is  unnecessary  to  state  these 
instructions,  as  appellant's  controlling  contention  is  that  the  act 
of  Ward  which  resulted  in  the  injury  to  respondent  was  not  the 
act  of  a  vice  principal,  but  the  act  of  respondent's  fellow  servant, 
for  which  appellant  is  in  no  manner  liable.  It  insists  that  Ward's 
relation  to  appellant  and  the  other  men  was  only  that  of  a  "su- 
pervising employee" ;  that  in  a  portion  of  his  duties  he  repre- 
sented the  master;  that  in  others  he  acted  as  a  co-laborer  with 
the  sectionmen ;  that,  while  in  the  performance  of  the  former  he 
was  a  vice  principal,  he  was  in  the  performance  of  the  latter  a 
fellow  servant ;  and  that  the  relation  of  Ward  to  the  other  em- 
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ployees  of  appellant  in  this  case  must  be  determined  by  the  na- 
ture of  the  acts  he  and  they  performed.    In  substance,  the  ap- 
pellant contends  that  while  aiding  the  sectionmen  in  propelling 
the  car,  and  when  he  himself  applied  the  brake,  Ward  was  their 
fellow  servant,  and  not  a  vice  principal,  representing  the  master. 
In  support  of  this  contention,  the  appellant  has  cited  with  others 
the  following   cases    from'  courts   of   other   states   upon   which 
it  specially  relies:    Gann  r.    Railroad  Company,  101  Tenn.  380, 
47  S.  \V.  493,  70  Am.   St.  Rep.  687;  Justice  z\  Pennsylvania 
Company,  130  Ind.  321,  30  N.  E.  303;  Daves  v.  Southern  Pacific 
Co..  98  Cal.  19,  32  Pac.  708,  35  Am.  St.  Rep.  133 ;  Hammond  v. 
RaOway  Company,  83  Mich.  334,  47  N.  W.  965;  Olson  ^^  Rail- 
way Company,  38  Minn.  117,  35  N.  W.  866.   A  sharp  conflict  of 
authority   exists   on    this   question;  a   contrary   position   having 
been  taken  by  other  courts.    In  Haworth  v,  Kansas  City  South- 
ern Ry.  Co.,  94  Mo.  App.  215,  224,  68  S.  W.  111.  114,  on  a 
state  of  facts  strikingly  similar  to  those  before  us,  the  court  said : 
"A  superior  or  vice  principal  in  charge  of  workmen  does  not  be- 
come a  co-workman  whenever  he  actively  assists  in  the  manual 
performance    of   a    task,    instead    of    superintending   it.     If   he 
chooses  to  take  on  himself  the  role  of  laborer,  he  may  do  so, 
but  he  does  not  thereby  divest  himself  of  his  responsibility  as 
foreman  or  superintendent  and  his  duty  to  see  that  work  is  done 
in  a  careful  way.    The  judgment  and  care  which  he  must  use 
as  superintendent  to   see    that  precautions   are  taken   to  avoid 
hami  to  his  gang  continue  to  be  exacted  of  him  by  the  law,  al- 
though he  may  have  stepped  down  from  his  pedestal  for  an  in- 
terval.  Russ  z\  Railroad  Co.,  112  Mo.  45,  20  S.  W.  472,  18  L. 
R.  A.  823;  Dayharsh  v.  Railroad  Co.,  103  Mo.  570,  15  S.  W. 
554,  23  Am.  St.  Rep.  900 ;  Steube  %k  Iron  Co.,  85  Mo.  App.  646. 
Dyson  was  Haw©rth's  superior,  and  the  superior  of  all  the  men 
in  his  crew.     He  was  selected  by  the  defendant  company  to  di- 
rect the  operation  and  movement  of  the  car  as  well  as  to  con- 
trol the  other  work  of  the  hands  under  him.   He  was  in  fact  di- 
recting them,'  and  the  company  is  liable  for  his  negligent  act  or 
omission  while    so  doing."     In   Berea   Stone   Co.   v.   Kraft,  31 
Ohio  St.  287,  292,  27  Am.  Rep.   510,  the   Supreme  Court  of 
Ohio  said :   "The  claim  that  Stone  was  a  fellow  servant  engaged 
in  the  same  service  with  Kraft  is  not  supported  by  the  proof.   It 
is  true  that  he  was  in  the  service  of  the  same  master,  and  en- 
gaged in  the  same  general  employment,  but  he  was  intrusted  with 
duties  and   responsibilities  of   entirely   a  different   nature,   and 
wholly  independent  of  those  of  Kraft.     Occupying  to  the  latter 
the  relation    substantially   of  principal,   he   was   in   no  just  or 
proper  sense  a  fellow  servant,  nor  engaged  in  what  may  properly 
be  denominated   a  common  service.    The  relation   existing  be- 
tween them  was  such  as  brings  the  case  clearly  within  the  rule 
established  by  repeated   adjudications   of   this   court,   and   now 
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firmly  settled  in  the  jurisprudence  of  the  state,  that  where  one 
servant  is  placed  by  his  employer  in  a  position  of  subordination 
to,  and  subject  to  the  orders  and  control  of  another,  and  such  in- 
ferior servant,  without  fault,  and  while  in  the  discharge  of  his 
duties,  is  injured  by  the  negligence  of  the  superior  servant,  the 
master  is  liable  for  such  injury/'    In  Bien  v.  St.  Louis  Transit 
Company,  108  Mo.  App.  399,  412,  83  S.  W.  986,  989,  the  court 
said:    **The  act  of  Dring  which  resulted  in  Bien*s  injury  was 
not    an    act    which    it     was    Dring's    duty    manually   to     per- 
form, but  one  which  it  was  his  duty  to  order;  that  is  to  say,  it 
fell  within  the  scope  of  his  superintendency.   The  exact  question 
then  is:    Did  performance  of  it  by  his  own  hand  make  him  a 
fellow  servant?    If  it  is  to  have  a  logical  nature,  the  *dual  ca- 
pacity' doctrine  would  seem  to  require  that  an  employee  who  is 
regarded  as  both  a  fellow  servant  and  a  vice  principal  should 
have  duties  assigned  to  him  in  each  role.    The  doctrine  ought 
not  to  take  effect  on  the  bare  incident  of  a  superintendent,  sua 
sponte  and  momentarily,  putting  his  hand  to  some  chore.    *    *    * 
If  Dring,  instead  of  running  the  car  out  of  the  way  himself,  con- 
trary to  his  duty  and  habit,  had  ordered  another  man  to  do  it, 
the  company's  liability  would  be  certain.    Is  it  any  less  certain 
because  Dring  ran  it;  it  being,  as  stated,  a  duty  which  properly 
he  should  have  ordered  instead  of  performing?   Unquestionably 
not  according  to  decisions  in  Missouri  on  identical  facts."    See. 
also,  Russ  v.  Wabash  Western  Ry.  Co.,  112  Mo.  45,  20  S.  W. 
472,  18  L.  R.  A.  823 ;  C.  &  E.  I.  R.  R.  Co.  v.  Kimmel,  221  111. 
547,  77  N.  E.  936.    It  cannot  be  contended  that  Ward  was  not 
in  charge  of  the  men ;  that  he  did  not  control  the  car,  its  move- 
ments, and  speed;  that  he  did  not  determine  when  it  should  be 
used,  when  it  should  start,  what  speed  it  should  attain,  or  when 
and  where  it  should  stop.    In  the  performance  of  these  neces- 
sary duties  he  was  a  vice  principal.    It  was  under  his  direction 
that  the  car  attained  a  reckless  and  dangerous  rate  of  speed 
downgrade  and  in  the  face  of  an  approaching  train,  of  w^hich 
he  had  knowledge.   Had  he  ordered  one  of  the  men  to  suddenly 
stop  the  car,  without  any  warning  to  or  knowledge  of  the  others, 
his  act  would  certainly  have  been  that  of  a  vice  principal,  and 
not  that  of  a  fellow  servant.    We  fail  to  see  that  he  changed  his 
relation  to  the  appellant  or  respondent  by  personally  applying 
the  brake,  instead  of  directing  one  of  the  men  to  do  so.    If  he 
was  not  a  vice  principal  in  charge  of  the  men  and  car,  then  tliey 
were  without  any  vice  principal  in  control  as  the  representative 
of  the  master,  a  condition  which  could  not  be  assumed  to  have 
existed  and   certainly  ought   not   to  have  been   tolerated.    The 
former  holdings  of  this  court,  made  in  kindred  cases,  are  directly 
contrary  to  the  position  of  appellant  and   the  cases  which  it 
has  cited.   See  McDonough  v.  Great  Northern  Ry.  Co.,  15  Wash. 
244,  46  Pac.  334 ;    Nelson  v.  Willey  Steamship  &  Nav.  Co.,  26 
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Wash.  548,  67  Pac.  237 ;  O'Brien  v.  Page  Lumber  Company,  39 
Wash.  537,  82  Pac.  114;  Woods  v.  Globe  Navigation  Co.,  40 
Wash.  376,  82  Pac.  401 ;  Dossett  v,  St.  Paul  &  Tacoma  Lumber 
Co.,  40  Wash.  276,  82  Pac.  273 ;  Comrade  v.  Atlas  Lumber  & 
Shingle  Co.,  44  Wash.  470,  87  Pac.  517.    In  the  case  last  men- 
tioned an  engineer,  without  giving  the  usual  warning,  started  the 
machinery  in  a  sawmill,  while  the  plaintiff,  a  saw  filer  who  was 
performing  his  duties,  was  in  a  dangerous  position.    It  was  con- 
tended that  the  negligence  of  the  engineer  was  that  of  a  fellow 
ser\-ant,  but  this  court  said:    It  was  customary  for  the  appel- 
lant, by  its  engineer,  to  give  a  signal  by  two  blasts  of  a  steam 
whistle  shortly  before  starting  the  mill,  and  in  fact,  it  was  its 
duty  to  give  some  such  warning  so  that  its  employees  might  re- 
move themselves  from  positions  of  danger  in  which  they  might 
happen  to  be  placed.    In  giving  this  warning  the  engineer  was 
performing  a  nondelegable  duty  of  the  master,  thus  discharging 
the  duties  of  its  vice  principal.    This  being  true,  his  negligence 
was  that  of  the  master."   Appellant  also  cites  Grim  v,  Olympia 
Light  &  Power  Co.,  42  Wash.  119,  84  Pac.  635,  in  support  of 
its  contention  that  Ward  and  the  respondent  were  fellow  serv- 
ants. The  facts  in  that  case  are  not  at  all  similar  to  those  now 
under  consideration.    There  two  motormen  were  co-employees 
without  authority  the  one  over  the  other,  although  they  were  ex- 
pected to  consult  together,  while  here  Ward  had  undoubted  au- 
thority, superintendence,  and  control  over  the  respondent  Tills. 
It  could  not  be  reasonably  contended  that  Tills  had  any  connec- 
tive or  controlling  influence  over  Ward  arising  out  of  consocia- 
tion of  duties.    He  was  completely  under  Ward's  commands, 
and  it  is  not  at  all  doubtful  that  any  attempt  on  his  part  to  as- 
sume control  over  Ward  or  give  him  directions  would  have  re- 
sulted in  loss  of  employment,  a  result  not  possible  in  the  Grim 
Case.   After  a   careful   examination   of   all    instructions,   both 
those  requested  and  those  refused,  upon  which  the  appellant  has 
predicated  its  assignments  of  error,  we  hold  that  those  given  cor- 
rectly stated  the  law  applicable  to  the  pleadings  and  evidence, 
and  that  no  error  was  committed  in  the  refusal  of  those  re- 
quested. 

The  jury  returned  a  verdict  for  $26,985  damages.  Upon  the 
hearing  of  appellant's  motion  for  a  new  trial,  the  trial  court  re- 
quired the  respondent  to  remit  $6,985,  thereof,  or  submit  to  a 
new  trial.  This  remission  being  made,  final  judgment  was  en- 
tered for  $20,000.  The  appellant  now  contends  that  the  judg- 
ment is  still  excessive,  that  it  should  not  be  permitted  to  stand, 
3nd  that  this  court  should  now  grant  a  new  trial  by  reason  of  ex- 
^sive  damages  awarded  under  the  influence  of  passion  and 
prejudice.  The  undisputed  evidence  shows  that  the  respondent 
was  43  years  of  age,  in  good  health,  earning  $2.25  per  day  ; 
tl»t  he  was  most  seriously  injured ;  that  the  loaded  car  ran  over 
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him,  dislocating  a  vertebra;  that  he  is  paralyzed  from  his  hips 
downward;  that  he  has  completely  lost  control  of  his  bowels, 
urinary  and  other  organs;  that  he  has  been  confined  to  his  bed 
since  the  accident,  and  will  be  during  the  remainder  of  his  life; 
that  he  has  sustained  other  injuries;  that  he  has  suffered  and 
will  continue  to  suffer  intensely;  that  his  condition  is  such  as 
to  require  the  constant  attendance  of  a  nurse  and  the  frequent 
services  of  a  physician;  and  that,  although  he  is  in  this  unfor- 
tunate condition,  he  may  live  the  expected  period  for  a  man  of 
his  age.  He  is  absolutely  helpless,  and  it  is  difficult  to  under- 
stand how  he  could  be  more  seriously  injured  and  continue  to 
live.  There  is  no  dispute  of  the  evidence  of  respondent  and  his 
physician  as  to  the  nature  or  extent  of  his  injuries.  Bearing  in 
mind  the  fact  that  the  trial  court  has  already  made  a  reduction 
of  $6,985,  we  do  not  feel  justified  in  disturbing  the  judgment  or 
holding  it  excessive. 

The  appellant  has  also  based  an  assignment  of  error  upon 
the  refusal  of  the  trial  court  to  grant  it  a  continuance  upon  its 
motion  made  at  the  opening  of  the  trial,  and  supported  by  affi- 
davits. We  have  carefully  examined  the  motion  and  affidavits, 
but  fail  to  find  that  the  court  abused  its  discretion  or  committed 
any  error  in  this  regard. 

The  judgment  is  affirmed. 

HadlEy,  C.  J.,  and  Dunbar,  Rudkin,  and  FullErton,  JJ., 
concur.    Mount  and  Root,  JJ.,  took  no  part. 
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(Supreme  Court  of  Pennsylvania,  Nov.  2,  1908.) 

[71  Atl.  Rep.  183.] 

Master  and  Servant — Injury  to  Employee — Assumption  of  Risk.* — 
Where  a  brakeraan  had  worked  for  several  weeks  on  an  engine  in- 
tended for  line  service  in  the  yard  not  equipped  with  a  footboard  and 
grab-iron,  he  assumes  the  risk  in  the  absence  of  these  appliances,  and 
cannot  recover  for  injuries  received. 

Appeal  from  Court  of  Common  Pleas,  Cambria  County. 

Action  by  Robert  J.  Wilson  against  the  New  York  Central  & 
Hudson  River  Railroad  Company.  From  an  order  refusing  to 
take  off  a  nonsuit,  plaintiff  appeals.    Affirmed. 

The  following  is  the  charge  of  O'Connor,  P.  J.,  in  the  court 
below : 

"The  plaintiff  in  this  case  seeks  to  recover  from  the  defend- 
ant, the  New  York  Central  &  Hudson  River  Railroad  Company, 
for  an  injury  sustained  by  him,  resulting  in  the  loss  of  his  right 
leg,  some  time  during  the  month  of  November,  1905.  The  evi- 
dence develops  the  fact  that  he  was  in  the  employ  of  the  defend- 
ant company  in  its  railroad  yards  at  Patton,  in  this  county, 
and  that  while  endeavoring  to  uncouple  a  car  from  the  engine 
of  the  defendant  company,  under  the  direction  of  the  engineer 
in  charge  of  that  engine,  his  hand  and  foot  slipped,  causing  him 
to  fall  on  the  track,  and  the  engine  passed  over  a  portion  of  his 
body.  The  ground  upon  which  he  seeks  to  recover  from  his  em- 
ployer is  that  the  employer  failed  to  provide  suitable  instrumen- 
talities for  the  work  the  plaintiff  was  required  to  perform  in 
that  the  engine  from  which  plaintiff  was  directed  to  uncouple  or 
sever  the  cars  was  built  and  intended  for  services  upon  the 
niain  line  of  railroad  and  not  for  special  use  in  yards  for  shift- 
ing or  switching  purposes,  and  the  defect  complained  of  was  the 
iailure  on  part  of  employer  to  have  a  footboard  and  grab-iron 
upon  the  engine,  which  if  there,  as  alleged  by  plaintiff,  would 
have  enabled  him  to  avoid  the  injury  which  befell  him  and  from 

*For  the  authorities  in  this  series  on  the  question  whether  an  em- 
ployee assumes  the  risk  from  defective  appliances,  unsafe  work  place, 
w  other  dangerous  conditions  the  existence  of  which  he  has  knowl- 
^ge,  see  second  foot-note  appended  to  Clippard  v.  St.  Louis  Transit 
^0.  (Mo.),  23  R.  R.  R.  107,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  107,  where 
all  those  preceding  it  are  collected;  second  foot-note  appended  to 
Kathr.  East  St.  Louis,  etc.,  Ry.  Co.  (Ill),  28  R.  R.  R.  365,  51  Am.  & 
^ng.  R.  Cas.,  N.  S.,  365;  Lapre  v.  Woronoco  St.  Ry.  Co.  (Mass.),  28 
R-  R.  R.  210,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  210;  second  foot-note 
appended  to  Finley  v.  Louisville  Ry.  Co.  (Ky.),  27  R.  R.  R.  183,  50  Am. 
^  Eng.  R.  Cas.,  N.  S.,  183. 
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which  he  suffered.    It  is  admitted  that  the  engine  was  properly 
constructed  for  the  service  for  which  it  was  intended,  but  tliat 
switching  engines,  or  yard  engines,  are  differently  constructed, 
in  that  they  have  no  pilot,  or  what  is  commonly  known  as  a   'cow-- 
catcher,' and,  instead  thereof,  have  a  footboard  and  grab-iron, 
which  are  calculated  and  intended  to  make  them  more  nearly 
safe  for  the  employees  when  engaged  in  the  coupling  and  un- 
coupling of  cars  from  the  engine.    The  testimony  further  shows 
that  the  plaintiff  in  the  case  was  engaged  in  this  sort  of  work 
for  about  six  weeks  on  this  particular  engine,  or  on  or  about  it, 
and  that  he  was  familiar  with  the  fact  tliat  it  did  not  have  a 
footboard  nor  a  grab-iron,  that  it  was  an  engine  constructed  for 
service  on  the  railroad  proper,  atid  was  not  of  the  kind  especially 
constructed  or  in  common  use  in  railway  yards.   At  the  close  of 
plaintiff's  testimony,  counsel  for  defendant  company  moved  the 
court  to  direct  a  compulsory  nonsuit  and  assigned  six  reasons 
in  support  thereof,  among  which  it  is  alleged  that  the  plaintiff 
is  not  entitled  to  recover  because  the  danger  was  obvious  and 
that  he    did  not   complain    to    his    superiors   or    those    servants 
of  the  railroad  company  in  charge  of  the  work  of  the  danger 
to  which  he  was  subjected,  and  that  because  he  made  no  com- 
plaint,  having   knowledge   of   the   defect  upon   which   he    now 
rests  his  action,  he  is  not  entitled  to  recover  under  the  law. 

"The  rule  is  that  the  employer  is  bound  to  furnish  safe  in- 
strumentalities for  the  work  which  he  desires  accomplished,  and 
that  the  employee  takes  the  risk  of  his  employment.  To  this  rule 
there  are  a  number  of  exceptions.  Where  the  employer  knows 
of  a  latent  defect  in  any  instrumentality  employed  for  certain 
work,  it  is  his  duty  to  inform  the  employee,  and,  if  the  em- 
ployee is  of  tender  years,  or  if  the  work  is  of  such  nature  as 
would  render  him  ignorant  of  the  particular  danger,  it  is  the 
duty  of  the  employer  to  inform  him;  but  where  the  defect  is 
patent — that  is,  where  proper  instruments  are  not  employed  or 
the  instrument  is  defective,  and  the  defect  be  patent,  obvious, 
so  that  the  employee  can  observe  it  and  is  familiar  with  its 
dangerous  character — unless  he  complains  to  the  employer  and 
obtains  a  promise  that  the  defects  will  be  removed,  he  is  not  ex- 
cused from  liability  for  injury  if  he  attempts  to  recover  from 
his  ernployer.  Therefore  he  is  not  excused  from  liability  to 
perform  his  duty,  and  his  duty  is  to  quit  the  employment  if  he 
does  not  care  to  take  further  risks,  and,  if  he  sees  fit  to  continue 
in  the  employment  without  complaint,  or  without  some  promise 
to  repair,  he  takes  the  risk  of  that  employment,  and  does  not 
come  within  any  exception  to  the  general  rule.  In  this  case 
counsel  for  plaintiff  admits,  and  rightly  admits,  that  the  plain- 
tiff knew  there  was  no  footboard  upon  this  engine  and  no 
grab-iron,  and  also  knew  that  it  was  not  intended  for  yard  pur- 
poses, and  knew  that  there  was  more  or  less  danger  connected 
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with  the  act  of  uncoupling  or  separating  any  cars  from  the 
engine  when  it  was  in  motion.  This  much  the  plaintiff  himself 
has  admitted. 

"Since  the  adjournment  we  have  examined  all  the  authorities 
cited,  and  we  discover  that  those  authorities  which  seemingly 
>upport  the  contention  that  this  is  an  exception  to  the  rule  which 
prondes  that  the  employee  takes  the  risk  of  his  employment 
were  cases,  with  one  exception,  where  the  employee  had  com- 
plained  and  had  obtained  a  promise  from  his  employer  or  su- 
perior having  charge  of  the  matter  that  the  defect  would  be 
remedied  or  removed,  and  in  the  other  case  the  person  was  of 
tender  years — 14  years  of  age — and  was  not  of  ordinary  ca- 
pacity for  one  of  those  years,  and  in  that  case  it  was  held  that 
it  was  the  duty  of  the  employer  to  supply  practically  what  the 
employee  lacks;  in  other  words,  considering  his  ability  to  un- 
derstand, or  rather  his  lack  of  ability  to  understand,  the  danger, 
the  employer  was  held  to  the  highest  liability  for  having  such  a 
one  in  his  service.  So,  after  a  full  examination  of  these  author- 
ities, we  have  come  to  the  conclusion  that  the  plaintiff  in  this 
case  must  be  held  to  have  taken  the  risk  of  that  employment 
when  he  icnew  of  the  danger  and  continued  in  the  employment 
of  the  defendant  company  without  complaint.  We  believe,  if  we 
should  take  any  other  action  than  that  of  sustaining  this  motion 
at  this  time,  we  would  be  guilty  of  reversible  error.  We  sympa- 
thize with  the  plaintiff  as  much  as  hi6  counsel  or  the  members 
of  the  jury,  and  a  duty  of  this  kind  is  always  more  or  less  pain- 
ful to  the  court.  Nevertheless  it  is  a  duty  that  we  must  perform 
when  we  are  convinced  that  it  is  the  proper  course  to  pursue. 
We  have  said  this  much  to  you  for  the  reason  that  in  sustain- 
ing the  motion  you  will  be  relieved  from  further  duties  in  this 
cause,  and  we  felt  it  was  due  to  you  to  give  you  the  reason  for 
not  submitting  the  case  to  you. 

"We  sustain  the  motion  of  counsel  for  defendant  company 
for  a  compulsory  nonsuit,  direct  the  same  to  be  entered,  and 
grant  to  counsel  for  plaintiff  leave  to  move  to  strike  off  the 
same  within  30  days." 

Argued  before  Mitchell,  C.  J.,  and  Fell^  Brown^  Mes- 
TREZAT,  Potter,  Elkin,  and  Stewart,  JJ. 

Thomas  H,  Greevy,  John  J,  Rear  don,  W.  A,  McGuire,  and 
H.  G.  Brotherlin,  for  appellants. 

Thomas  H.  Murray,  M.  D.  Kittell,  Jos,  P.  O'Laughlin,  and 
Hazard  Alex,  Murray,  for  appellee. 

Per  Cl'RIAM.  The  judgment  is  affirmed  on  the  charge  of  the 
learned  judge  sustaining  motion   for  nonsuit. 
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Arkansas  Cent.  R.  Co.  v.  Workman. 

(Supreme    Court   of   Arkansas,   Oct.   5,    1908.) 
[112  S.  W.  Rep.  1082.] 

Master  and  Servant — Instructing  Servant^— Master's  Duty — Patent 
Dangers.'*' — An  employer  must  instruct  an  employee  as  to  patent, 
as  well  as  latent,  dangers,  if,  because  of  the  employee's  youth  and  in- 
experience, he  does  not  appreciate  them. 

Same — Railroads.* — A  railroad  company  is  liable  for  injury  to  a 
young  inexperienced  brakeman  by  his  alighting  from  a  moving  train 
in  an  improper  way,  where  he  was  not  instructed  as  to  the  proper 
way. 

Trial — Submission  of  Issues — Support  by  Evidence — Necessity. — Is- 
sues submitted  to  a  jury  must  be  confined  to  those  supported  by 
testimony. 

Master  and  Servant — Railroads — Duty  to  Alighting  Brakeman — Sta- 
tion Platforms. — A  railway  company  need  not  light  its  station  plat- 
forms for  the  benefit  of  alighting  brakemen,  in  the  absence  of  hidden 
dangers,  though  required  to  provide  lights  for  the  convenience  and 
safety  of  passengers. 

Same. — A  railway  company  is  not  negligent  toward  alighting  brake- 
men  in  permitting  a  space  of  14  inches  between  the  edge  of  a  station 
platform  and  passing  cars. 

Appeal  from  Circuit  Court,  Franklin  County ;  Jeptha  H.  Evans, 
Judge. 

Action  by  Will  Workman,  by  J.  B.  Branch  as  next  friend, 
against  the  Arkansas  Central  Railroad  Company.  From  a  judg- 
ment for  plaintiflF,  defendant  appeals.  Reversed  and  remanded 
for  new  trial. 

Loznck  P.  Miles,  for  appellant. 
T.  A.  Pettigrciv,  for  appellee. 

McCuLLOCH,  J.  Appellee  is  a  minor  under  the  age  of  21 
years,  and  sues  appellant  railroad  company  to  recover  damages 
for  personal  injuries  received  while  performing  service  for  the 
company  as  brakeman  on  freight  train.  He  recovered  judgment 
below,  and  the  company  appealed. 

Appellee  was,  at  the  time  he  took  service  with  the  railroad 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duty  to  warn 
and  instruct  employees,  see  foot-notes  appended  to  New  York,  etc.,  R. 
Co.  V.  Hamlin  (Ind.),  27  R.  R.  R.  370,  50  Am.  &  Eng.  R.  Cas..  N.  S.. 
370;  foot-note  appended  to  Precodnick  v.  Lehigh  Valley  R.  Co.  (N- 
J.),  26  R.  R.  R.  426,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  426;  Denver,  etc., 
Co.  V.  Sporleder  (Colo.),  26  R.  R.  R.  404.  49  Am.  &  Eng.  R.  Cas.,  N.  S-, 
404. 
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company,  18  years  of  age,  and  was  entirely  inexperienced  in  that 
kind  of  work.     He  received  the  injury  complained  of  during 
his  first  day's  service,  or  rather  during  the  night  succeeding  the 
Srst  day's  service.     He  made  a  trip  from  Paris  to  Ft.  Smith 
during  the  day,  and  was  injured  on  the  return  trip  that  night 
While  the  train  was  being    slowed  down    at  a    station  named 
Irsuia  for  the  purpose  of  discharging  freight,  and  as  the  engine 
moved  past  the  platform,  he  stepped  from  the  tender  of  the  en- 
gine, and  as  he  alighted  on  the  platform,  he  lost  his  balance  and 
fell  backward  through  the  opening  between  two  cars  and  the 
space  between  the  cars  and  edge    of    platform.     His  arm    was 
mangled  so  that  it  had  to  be  amputated.    Negligence  of  the  com- 
pany is  alleged  in  several  particulars,  viz. :    First,  that  the  head- 
light on  the  engine  was  insufficient  to  enable  the  brakeman  to 
see  the  platform  clearly ;  second,  that  the  platform  was  not  lighted 
so  that  the  brakeman  could  see  how  to  alight  thereon ;  third,  that 
the  step  on  the  tender  of  the  locomotive,  from  which  the  brake- 
man  had  to  alight,  was  "old,  out  of  repair,  very  sleek,  and  in- 
dined  downward,"  so  that  it  was  unsafe  for  use;  fourth,  that 
the  platform  at  Ursula  was  unsafe  by  reason  of  being  higher  than 
the  step  on  the  tender,  and  was  14  inches  away  from  the  passing 
cars  or  tender;  fifth,  that  the  train  from  which  appellee  alighted 
was  run  past  the  station  at  a  dangerously  high  speed ;  sixth,  that 
appellant  failed  to  instruct  appellee  concerning  the  safest  manner 
of  getting  off  moving  trains,  and  to  warn  him  of  the  dangers 
thereof.    All  of  the  acts  of  negligence  are  alleged  in  the  com- 
plaint to  have  contributed  directly  to  the  injury.    The  court,  by 
proper  instructions,  properly  took  away  from  consideration  by 
the  jury  the  first  and  fifth  alleged  acts  of  negligence,  because 
there  was  no  evidence  to  sustain  them.^    It  is  contended  that  there 
H-as  no  evidence  to  sustain  any  of  the  charges  of  negligence,  and 
that  the  court  erred  in  refusing  to  take  the  whole  case  from  the 
jur\*.    We  are  of  the  opinion,  however,  that  there  was  evidence 
sufficient  to  sustain  the  third  and  sixth  charges.    There  was  tes- 
timony tending  to  show  that  the  step  from  which  appellee  had  to 
alight  was  old  and  worn  sleek,  and  was  inclined  downward,  so 
that  appellee's  foot  slipped  when  he  stood  on  it.    It  is  true  that 
he  did  not  slip  from  this  step,  but  he  testified  that  just  before  he 
was  ready  to  alight,  his  foot  slipped,  and  he  was  compelled  to 
grasp  the  handhold  with  both  hands,  which  probably  caused  him 
to  lose  his  balance  when  he  alighted  on  the  platform  from  the 
moving  train.    There  is  testimony  to  the  effect  that  in  attempting 
to  step  from  a  moving  train  it  is  necessary  to  first  release  the 
handhold  before  stepping  off;  otherwise  the  person  will  be  jerked 
back  under  the  train.    So  the  slanting  and  sleek  surface  of  the 
step  on  the  tender  rendered  it  such  an  insecure  footrest  that  it 
may  have  caused  appellee  to  cling  too  long  to  the  handhold  in 
order  to  prevent  slipping  off  the  step,  thereby  hindering  him  in 
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successfully  alighting.  It  was,  of  course,  negligence  to  allow  the 
step  to  get  out  of  repair,  and  the  jury  could  have  concluded  that 
it  contributed  to  appellee's  injury  in  the  way  just  explained. 

It  is  uncontradicted  that  appellee  was,  at    the    time  he    tcx)k 
service  with  appellant  company,   and  when  he  was  injured,   a 
youth  wholly  inexperienced  in  railroad  work,  and  that  no  instruc- 
tion was  given  him  at  all  about  the  safest  manner  of  getting  off 
and  on  moving  trains.     He  was  given  no  warning  whatever  of 
the  danger  of  getting  off  the  wrong  way.    That  there  is  a  rea- 
sonably safe  manner  and  a  dangerous  one  of  getting  off  moving 
trains  is  fully  explained  in  the  evidence,  and  is  undisputed.     It 
is  true  that  these  differences  are  obvious  when  reasoned  out  ac- 
cording to  the  laws  of  motion,  and  in  a  sense  the  danger  of  getting 
off  a  moving  train  in  the  wrong  manner  may  be  considered  a 
patent  one.     It  is,  however,  the  duty  of  a  master  to  instruct  a 
servant  as  to  patent,  as  well  as  latent,  dangers  if,  by  reason  of 
youth  and  inexperience,  the  servant  does  not  know  of  or  appre- 
ciate such  danger.     Ford  v.  Bodcaw  Lumber  Co.,  73  Ark.  49.  83 
S.  W.  346;  L.  &  A.  Ry.  Co.  7a  Miles,  82  Ark.  534,  103  S.  W. 
158,  11  L.  R.  a.   (N.  S.)   720.     We  think  there  was  evidence 
sufficient  to  go  to  the  jury  and  warrant  a  finding  that  appellee, 
by  reason  of  his  youth  and  inexperience,  did  not  properly  alight 
from  the  moving  train,  and  that  this  caused  him  to  fall.    If  these 
facts  are  true,  appellant  is  responsible  for  the  injury. 

The  case  should  have  been  submitted  to  the  jury  only  upon 
these  two  charges  of  negligence.  The  evidence  did  not  warraiu 
a  finding  of  negligence  on  either  of  the  other  charges,  and  the 
court  erred  in  submitting  them  to  the  jury.  Issues  submitted 
to  a  trial  jury  must  be  confined  to  those  which  find  some  support 
in  the  testimony,  and  it  is  error  to  submit  abstract  ones.  A.  & 
L.  Ry.  Co.  V,  Stroude,  77  Ark.  109,  91  S.  W.  18.  113  Am.  St. 
Rep.  130;  McDonough  v.  Williams,  77  Ark.  261,  92  S.  W^  7S5. 
8  L.  R.  A.  (N.  S.)  452;  Railway  Co.  v.  Fain,  85  Ark.  532.  109 
S.  W.  514;  Railway  Co.  v.  Cain,  79  Ark.  225,  95  S.  W.  137. 

No  duty  rested  upon  appellant  to  keep  lights  on  or  about  the 
platform  to  enable  brakemen  to  see  how  to  alight  from  trains. 
There  is  a  duty  to  provide  lights  at  night  for  the  convenience  and 
safety  of  passengers  (2  Hutch,  on  Carriers,  936),  but  not  to 
light  up  platforms  and  other  places  where  it  may  become  neces- 
sary for  brakemen  on  freight  trains  to  alight  from  their  trains, 
unless  there  be  some  hidden  danger  at  a  place  where  they  arc 
liable  to  be  injured. 

Nor  is  any  negligence  shown  in  the  construction  or  maintenance 
of  the  station  platform.  A  space  of  about  14  inches  was  left 
between  the  edge  of  the  platform  and  passing  cars,  but  this  did 
not  constitute  negligence.  There  might  be  something  in  the 
charge  of  negligence  if  the  distance  from  the  step  to  the  edg^ 
of  the  platform  had  been  so  great  that  it  was  dangerous  to  aHght, 
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bttt  the  injury  in  this  case  did  not  occur  on  account  of  appellee 

h^vii^  to  step  the  distance  of  14  inches.     He  stepped  over  the 

space  without  difficulty,  but  lost  his  balance  because  he  did  not 

part  from  the  moving  train  in  the  right  way  so  as  to  retain  his 

equilibrium  when  he  alighted. 

Reversed  and  remanded  for  new  trial. 


Dortch  v,  Atlantic  Coast  Line  R.  Co. 

(Supreme   Court  of  North  Carolina,  Oct.  28,  1908.) 

[62  S.  E.  Rep.  616.] 

Trial— Issues — Submission  to  Jury — Sufficiency. — Where  the  issues 
as  framed  were  sufficient  to  present  to  the  jury  every  defense  that 
was  made  in  the  case,  the  refusal  to  submit  issues  in  the  form  pre- 
sented by  the  defendant  was  not  error. 

Trial— Issues — Submission  to  Jury. — Where  issues  are  sufficiently 
definite  to  afford  each  party  opportunity  to  introduce  all  pertinent 
evidence  and  apply  it  fairly,  the  issues  are,  as  a  rule,  unobjectionable. 

Master  and  Servant — Safe  Place  to  Work — Duty  of  Railroads.* — 
A  railroad  company  owes  it  to  its  employees  to  provide  reasonably 
safe  tracks,  and  while  it  is  not  required  to  keep  spur  tracks  up  to  the 
same  standard  as  the  main  line,  it  must  keep  them  reasonably  safe 
for  the  traffic  over  them. 

Master  and  Servant — Injury  to  Servant — Negligence.* — A  conductor 
was  killed  by  the  derailment  of  a  car  on  a  spur.  The  rails  in  the 
track  lacked  four  inches  of  meeting  where  the  car  ran  off,  and  had 
been  in  that  condition  8  or  10  months.  The  spur  track  generally  was 
in  very  bad  condition.  Held,  to  establish  negligence  of  the  railroad 
company  in  failing  to  provide  a  reasonably  safe  track. 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence — 
I'roziinate  Cause.t — A  conductor  in  charge  of  a  train  left  a  car  on  a 

*See  second  foot-note  appended  to  Southern  Ry.  Co.  v.  Newton's 
Adm'r  (Va.),  28  R.  R.  R.  528,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  528;  foot- 
note appended  to  Wabash  R.  Co.  v.  Kithcart  (C.  C.  A.),  26  R.  R.  R. 
167,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  167. 

tFor  the  authorities  in  this  series  on  the  question,  what  is,  and  is 
not,  the  proximate  cause  of  an  injury,  see  first  foot-note  appended  to 
Illinois  Cent.  R.  Co.  v.  Siler  (111.),  28  R.  R.  R.  566.  51  Am.  &  Eng.  R. 
Cas..  X.  S.,  566;  last  foot-note  appended  to  Louisville  &  N.  R.  Co.  v. 
Daugherty  (Ky.),  28  R.  R.  R.  178,  51  Am.  &  Eng.  R.  Cas.,  N.  S..  178; 
first  foot-note  appended  to  Louisville  &  N.  R.  Co.  v.  Armstrong  (Ky.), 
28  R.  R.  R.  40,  51  Am.  &  Eng.  R.  Cas..  X.  S.,  40;  last  foot-note  ap- 
pended to  Edgar  v.  Rio  Grande  W.  R.  Co.  (Utah),  28  R.  R.  R.  29,  51 
Am.  &  Eng.  R.  Cas.,  N.  S.,  29;  first  foot-note  appended  to  Smith  v. 
Connecticut  Ry.  &  L-  Co.  (Conn.),  27  R.  R.  R.  201,  50  Am.  &  Eng. 
R.  Cas..  N.  S..  201;  Pittman  v.  Chicago  &  E.  I.  R.  Co.  (111.).  27  R.  R. 
R.  435,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  435;  last  foct-note  appended  to 
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spur  without  setting  the  brakes,  and  attempted  to  make  a  coupling 
without  fastening  the  brakes.  He  failed,  and  the  car  began  to  move, 
and  he  and  a  brakeman  jumped  on  it  to  apply  the  brakes,  but  the 
car  could  not  be  stopped,  and,  because  of  the  defective  condition  of 
the  track,  it  jumped,  causing  the  death  of  the  conductor.  Held,  that 
the  negligence  of  the  conductor,  in  failing  to  set  the  brakes  before 
making  the  coupling,  and  in  jumping  on  the  moving  car  with  a  view 
to  stop  it,  were  not  the  proximate  cause  of  the  accident,  but  the 
negligence  of  the  company  in  failing  to  provide  a  reasonably  safe 
track  was  the  proximate  cause. 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence.^ 
— Ordinarily  jumping  on  or  off  a  moving  car  is  such  contributory 
negligence  as  bars  a  recovery  for  the  injuries  received. 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence 
— Instructions. — A  conductor,  in  charge  of  a  switching  train,  jumped 
on  a  moving  car  to  set  the  brakes,  to  save  it  from  destruction.  When 
he  felt  that  the  car  was  leaving  the  track,  he  learned  that  he  was  in 
great  danger,  and  jumped  and  was  killed.  There  was  nothing  to  show 
that  he  knew  of  the  defect  in  the  track  which  caused  the  derailment. 
Had  he  remained  on  the  car,  he  would  not  have  been  injured.  Held 
that  an  instruction  that,  if  the  conductor's  death  was  caused  by  his  act 
in  attempting  to  get  off  the  car,  and  hijs  conduct  in  that  respect  was 
negligent,  in  that  he  did  not  exercise  the  care  of  a  man  of  ordinary 
prudence  under  similar  circumstances,  his  conduct  was  the  proximate 
cause  of  his  death,  properly  submitted  the  issue  of  contributory  neg- 
ligence. 

Appeal  from  Superior  Court,  Wayne  County ;  Biggs,  Judge. 

Action  by  J.  T.  Dortch,  administrator  of  Gurnie  L.  Wiggins, 
deceased,  against  the  Atlantic  Coast  Line  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Civil  action  to  recover  damages  for  the  alleged  negligent  kill- 
ing of  plaintiff's  intestate,  Gurnie  L.  Wiggins,  who  was  killed 
in  defendant's  service  on  March  7,  1907,  tried  at  April  term, 
1908,  of  the  superior  court  of  Wayne  county,  his  honor  J. 
Crawford  Biggs  presiding.  These  issues  were  submitted:  **(1) 
Was  the  plaintiff's  intestate  killed  by  the  negligence  of  defend- 
ant as  alleged  in  the  complaint?  Answer.  Yes.  (2)  Did  the 
plaintiff's  intestate  by  his  own  negligence  contribute  to  his  death, 
as  alleged  in  the  answer?    Answer.  No.  (3)    What  damages,  it 

New  York,  etc.,  R.  Co.  v.  Hamlin  (Ind.),  27  R.  R.  R.  370,  50  Am.  & 
Eng.  R.  Cas.,  N.  S.,  370;  last  foot-note  appended  to  Hardt  v.  Chicago, 
etc.,  Ry.  Co.  (Wis.),  26  R.  R.  R.  468,  49  Am.  &  Eng.  R.  Cas.,  N.  S.. 
468. 

tSee  third  foot-note  appended  to  Creola  Lumber  Co.  v.  Mills  (.Ma.), 
26  R.  R.  R.  395,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  395. 

Contributory  negligence  of  railroad  employees  in  alighting  from 
moving  trains  or  cars,  see  extensive  note  appended  to  Louisiana  & 
A.  R.  Co.  V.  Miles  (Ark.),  25  R.  R.  R.  475,  48  Am.  &  Eng.  R.  Cas.,  N 
S.,  475. 
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any,  is  the  plaintiif  entitled  to  recover?    Answer.  $5,000."    From  ; 
the  judgment  rendered  defendant  appealed. 

Axcock  &  Daniels,  for  appellant. 

IV.  T.  Dortch,  Shepherd  &  Shepherd,  and  /.  D.  Langston,  for 
appellee. 

Brown,  J.  It  is  useless  to  commfent  on  the  exception  to  the 
refusal  of  the  court  to  submit  the  issues  in  the  form  presented  by 
defendant.  The  issues  as  framed  are  sufficient  to  present  to  the 
jury  every  defense  that  has  been  made  in  this  case,  or  that  is 
likely  to  be  made  in  cases  of  this  kind.  If  issues  are  sufficiently 
definite  to  afford  each  party  to  the  action  opportunity  to  intro- 
duce all  pertinent  evidence  and  apply  it  fairly,  they  are,  as  a  rule, 
unobjectionable.  Black  v.  Black,  110  N.  C.  398,  14  S.  E.  971; 
Pretzfelder  v.  Insurance  Company,  123  N.  C.  164,  31  S.  E.  470, 
44  L.  R.  A.  424.  The  evidence  in  this  case  was  all  offered  by 
plaintiff,  and  tended  to  show  that  plaintiff's  intestate  was  con- 
ductor in  charge  of  the  switching  train  of  the  defendant  at  Rocky 
Mount  on  the  7th  day  of  March,  1907.  He  had  a  car  of  stone 
to  be  placed  on  the  spur  track  for  the  use  of  the  Rocky  Mount 
Mills.  There  were  two  spur  tracks  there.  The  car  of  stone  was 
to  be  placed  on  the  spur  track  going  down  to  the  river.  The 
stone  car  was  shifted  onto  the  spur  track,  and  left  there  a  short 
time  while  the  other  cars  in  the  train  were  placed  on  the  upper 
track.  Then  the  engine  came  back  to  couple  to  the  car  of  stone. 
When  the  conductor  left  the  car  of  stone  he  failed  to  tie  the 
brakes.  His  attention  was  called  to  this  before  he  attempted  to 
couple,  and  he  was  told,  in  the  event  he  missed  coupling  the  car, 
it  would  go  into  the  river.  Nothwithstanding  this,  he  attempted 
to  make  the  coupling  without  fastening  the  brakes,  saying  that  he 
could  make  the  coupling.  He  scotched  the  car  with  wood,'  and 
signaled  the  engineer  to  move  back  cautiously.  The  engineer  did 
move  cautiously,  but  the  car,  being  on  a  curve,  failed  to  couple, 
and  the  car  jumped  the  wood  scotch  and  moved  a  few  feet.  The 
conductor  was  again  told  to  apply  the  brakes.  He  got  some  wood 
and  scotched  the  train,  but  did  not  apply  the  brakes,  saying  that 
he  would  make  the  coupling  that  time.  The  second  attempt  failed, 
and  the  car  jumped  all  the  scotches,  and  by  that  time,  to  use  the 
language  of  the  witness,  "had  such  momentum  that  no  brake 
could  have  stopped  it."  The  conductor  and  one  of  his  brakemen 
jumped  on  the  moving  car  to  apply  the  brakes.  Following  the 
language  of  plaintiff's  witness,  "he  did  apply  them,  but  the  ap- 
plication did  no  good.  I  was  watching  him  and  the  car  at  the 
time.  Shortly  after  getting  on  the  car,  I  saw  a  man,  and  he  must 
have  lost  his  head,  and  swung  out  on  each  side  next  to  the  mill. 
Instantly  the  car  jumped  the  track,  and  I  heard  Mr.  Wiggins 
groan.  I  ran  to  his  assistance  and  found  him  dead.  He  was  be- 
t^'een  the  car  and  the  mill  wall."    The  evidence  tends  to  prove 
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that  the  car  was  derailed  some  four  or  five  car  lengths  from 
where  it  started,  because  one  of  the  rails  had  meen  moved  out 
of  alignment,  and  had  been  in  that  condition  some  8  or  10 
months.  The  rails  lacked  four  inches  of  meeting  at  the  point 
where  the  car  jumped  the  track,  and  where  the  intestate  was 
killed.  The  spur  track  generally  was  in  very  bad  condition. 
There  is  also  evidence  tending  to  prove  that,  "if  the  car  had  not 
jumped  the  track,  the  plaintiff's  intestate  would  have  been  safe 
on  top  of  the  car."  At  the  conclusion  of  the  evidence  the  defend- 
ant moved  to  non-suit.  The  court  overruled  the  motion.  De- 
fendant excepted. 

That  the  defendant  is  guilty  of  inexcusable  negligence  in 
allowing  its  track,  although  a  spur  track,  to  get  into  such  dan- 
gerous condition  is  not  a  debatable  question.  If  there  is  a  duty 
which  a  railway  company  owes  to  its  employees,  as  well  as  its 
passengers,  it  is  to  provide  a  reasonably  safe  track  over  which  its 
engines  and  cars  may  be  moved  with  comparative  safety.  Of 
course  we  do  not  mean  to  hold  that  spur  tracks  shall  be  kept  up 
to  the  same  standard  of  excellence  as  the  main  line,  but  it  is 
the  duty  of  the  company  to  keep  its  sidings  and  spurs  in  a  rea- 
sonably safe  condition  for  the  traffic  done  over  them.  All  the 
evidence  shows  that  this  track  was  in  a  desperately  bad  condi- 
tion, and  that  the  derailment  of  the  car,  which  was  the  occasion 
of  the  intestate's  death,  was  due  to  its  defective  state.  At  the 
very  point  at  which  the  rails  were  four  inches  out  of  alignment 
the  car  left  the  track,  under  such  headway  that  brakes  could 
not  stop  it.  We  are  not  confined  here  to  a  prima  facie  case  of  neg- 
ligence, evidenced  by  the  fact  of  a  derailment,  but  we  have  com- 
plete proof  of  a  condition  of  track  amounting  almost  to  gross 
negligence,  which  caused  a  derailment  resulting  in  death.  \\e 
have  also  evidence  tending  to  prove  that  the  intestate  himself 
was  guilty  of  negligence,  first,  in  not  fastening  the  brakes  be- 
fore undertaking  to  couple  up  the  car;  and,  secondly,  in  jump- 
ing on  the  rapidly  moving  car  with  a  view  to  stop  its  headway. 
The  question  is,  what  negligence  was  the  proximate  cause  of 
his  death?  It  is  true  that,  had  the  intestate  not  jumped  on  the 
car  he  would  not  have  been  killed,  and  there  is  a  probability  that 
had  he  tied  the  brakes  the  car  would  not  have  gotten  from  his 
control.  The  former,  while  reckless,  was  in  the  master's  service 
and  for  its  benefit,  for  he  was  endeavoring  to  save  the  car  and 
Its  load  from  the  river.  The  latter,  while  the  part  of  wisdom, 
did  not  cause  the  derailment,  no  more  than  the  other.  The 
plaintiff's  inestate  may  have  committed  both  acts  of  negligence, 
and  yet  have  lived  uninjured,  had  the  track  been  in  reasonably 
good  condition.  There  is  no  such  intermingling  and  co-operation 
of  these  alleged  negligent  acts  of  the  intestate  with  the  negligence 
of  the  defendant  as  to  indicate  that  the  intestate's  negligence 
co::currcd  with  that  of  the  defendant  and  helped  to  produce  the 
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derailment.  7  Am.  &  Eng.  Enc.  374.  Of  course,  had  the  car  not 
been  derailed,  and  had  it  gone  overboard,  and  had  the  intestate 
been  drowned,  the  negligence  of  the  defendant  in  maintaining 
so  dangerous  a  track  would  not  have  been  the  cause  of  his  death, 
but  rather  the  intestate's  own  careless  conduct.  But  it  is  incon- 
testible  that  the  defective  track  caused  the  derailment,  and  not 
the  act  of  the  intestate.  )Ve  have  no  difficulty  in  concluding, 
therefore,  that  the  negligence  of  the  defendant  was,  in  any  view 
of  the  evidence,  the  proximate  cause  of  the  derailment. 

The  next  mooted  question  is  was  the  intestate,  at  the  time  of 
the   derailment,   guilty   of   contributory   negligence    in    jumping 
from  the  car?    Ordinarily,  of  course,  jumping  on  or  off  a  mov- 
ing car  is  such  contributory  negligence  as  bars  recovery,  and  it 
is  so  held  generally  in  the  courts  of  this  country.   Hutchinson  on 
Carriers,  §  1177,  citing  many  cases.    Brown  v,  R.  R.,  108  N.  C. 
34,  12  S.  E.  958;  Burgin  v,  R.  R.,  115  N.  C.  673,  20  S.  E.  473. 
But  the  principle  does  not  apply  here.    Although  the  intestate 
risked  life  and  limb  in  jumping  aboard  the  car,  he  did  it  in  the 
endeavor  to  save  it  from  destruction.   There  is  no  evidence  that 
he  then  knew  of  the  gap  in  iht  track  which  caused  the  derail- 
ment.   As  to  that,  he  had  a  right  to  believe  that  he  was  com- 
paratively safe.    When  he  felt  the  rapidly  moving  car  was  leaving 
the  track,  he  suddenly  learned  that  he  was  in  a  position  of  great 
danger.    As  the  sequel  proved,  it  would  have  been  safer  not  to 
jump,  but  under   such   conditions   the  law   does   not   exact   in- 
fallible judgment,  but  only  reasonable  care  and  prudence.    Hin- 
shaw  t'.  R.  R.,   118  N.  C.   1047,  24  S.  E.  426.    The  able  and 
careful  judge  who  tried  this  case  properly  left  that  to  the  jury, 
when   he   instructed   them:     "If   you    find   the   derailment   was 
caused  by  the  bad  condition  of  the  track,  but  you  also  find  that  the 
plaintiff's  death  was  caused  by  his  act  in  attempting  to  get  off 
the  car  while  it  was  passing  between  the  buildings,  and  that  his 
conduct  in  this  respect  was  negligent — that  is,  that  he  did  not 
exercise  the  care  that  a  man  of  ordinary  prudence  would  have 
exercised   under    similar   circumstances — then    such   conduct   on 
his  part  would  be  the  proximate  cause  of  his  death,  and  you 
should  answer  the  second  issue,  'Yes.'  " 

Upon  a  careful  review  of  the  entire  record,  we  are  unable  to 
find  any  error  of  which  the  defendant  has  just  cause  to  com- 
plain. 

Xo  error. 
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El  Paso  &  Southwestern  Railro-\d  Company,  TPlff.  in  Err., 

z/.  H.  D.  Vizard. 

{Argued  November  30,  December  i,  1908.    Decided  January  4,  1909.) 

[29  Sup.  Ct.  Rep.  210.] 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence 
— Question  for  Jury.* — Mounting  a  moving  open  water  car  by  placing 
one  foot  on  the  journal  box  and  catching  hold  of  an  iron  hand  rail 
running  through  standards  on  the  side  of  the  car  and  within  easy 
reach  is  not,  as  a  matter  of  law,  contributory  negligence  which  will 
defeat  a  recovery  by  a  brakeman  for  the  injury  sustained  by  the  giving 
way  of  such  rail  under  his  weight. 

Appeal  and  Error — Review  of  Facts. — A  verdict  of  the  jury  in  an 
action  for  personal  injuries,  approved  by  the  trial  court  and  by  the 
circuit  court  of  appeals,  settles  the  disputed  questions  of  fact. 

In  error  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Western  District  of  Texas  in 
favor  of  plaintiff  in  an  action  for  personal  injuries,  which 
was  removed  to  the  Circuit  Court  from  the  District  Court  of 
El  Paso  County  in  the  state  of  Texas.    Affirmed. 

i 

Statement  by  Mr.  Justice  Brew^er: 

Defendant  in  error,  plaintiff  below,  was  a  brakeman  in  the 
employ  of  the  railroad  company,  plaintiff  in  error,  and  on  Feb- 
ruary 22,  1904,  was  injured  while  in  the  performance  of  his 
duties  as  brakeman.  He  brought  suit  for  $25,000  in  the  district 
court  of  El  Paso  county,  Texas,  charging  negligence  on  the 
part  of  the  company.  Subsequently  he  amended  his  petition  by 
adding  the  allegation  that  the  car,  in  getting  onto  which  he  was 
injured,  was  used  in  interstate  shipment,  and  that  the  cause  of 
the  injury  was  a  lack  of  hand  holds  and  grab  irons  required  by 
the  safety  appliance  statute  of  the  United  States.  Thereupon 
the  railroad  company  removed  the  case  to  the  circuit  court  of 
the  United  States  for  the  western  district  of  Texas.  A  trial  was 
held  in  April,  1906,  which  resulted  in  a  judgment  for  $6,000. 
This  judgment  was  affirmed  by  the  court  of  appeals,  and  from 
that  court  brought  here  on  error. 

Messrs.  J.  F.  Woodson  and  Millard  Patterson,  for  plaintiff  in 
error. 

Messrs.  W.  H.  Robeson  and  George  E.  Wallace,  for  defendant 
in  error. 

Mr.  Justice  Brewer  delivered  the  opinion  of  the  court; 
The   circumstances   of    the   injury,   generally    speaking,    were 

♦See  third  foot-note  appended  to  preceding  case. 
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these:  The  freight  train  on  which  plaintiff  was  acting  as  brake- 
man  was  directed  to  stop  at  Osborne  and  pick  up  a  water  car. 
This  water  car  was  a  flat  car  with  a  tank  on  it, — a  temporary 
\rater  car.  It  had  an  iron  hand  rail  on  each  side  and  upright 
posts,  or  standards,  through  which,  near  the  top,  the  rail  ex- 
tended, on  each  end  of  which  was  supposed  to  be  a  nut  to  hold 
the  rail  in  position.  After  the  water  car  and  another  car  on  the 
siding  had  been  coupled  to  the  train,  tha  conductor  gave  the 
signal  to  pull  out,  and,  as  it  drew  near  the  switch,  the  water  car 
passed  the  plaintiff,  then  standing  on  the  ground.  He  put  his 
foot  on  the  journal  box,  reached  up,  and  caught  hold  of  the  rail 
near  the  rear  end  of  the  car.  It  slipped  out  of  the  standard, 
and  he  fell  and  was  injured.  It  appears  that  there  was  no  nut 
at  the  end  of  the  hand  rail,  and  the  weight  of  the  plaintiff  pulled 
the  rail  out  from  the  standard.  One  witness,  who  examined  the 
car  just  before  as  well  as  after  the  injury,  said  that  the  end  of 
the  hand  rail,  where  the  nut  ought  to  have  been,  was  rusty,  as 
though  none  had  been  there  for  some  time.  Another  witness  sup- 
ported him  as  to  the  rusty  condition  of  the  end  of  the  rail  im- 
mediately after  the  accident.  There  was  testimony  that  plain- 
tiff followed  a  common  way  of  getting  onto  such  a  water  car. 
Indeed,  on  an  open,  moving  car,  a  hand  rail  running  through 
standards  on  the  side,  and  within  easy  reach,  would  naturally 
suggest  doing  just  what  the  plaintiff  did.  It  certainly  could  not 
be  declared,  as  a  matter  of  law,  negligence.  On  the  part  of  the 
defendant  there  was  testimony  that  this  car  had  a  hand  hold  on 
the  standard  at  the  front  end  of  the  car,  such  as  is  required  by 
the  statute  of  the  United  States,  that  the  company  had  an  ex- 
perienced inspector,  who  stated  that  he  had  inspected  the  car 
the  day  before  the  injury,  found  one  nut  gone,  and  replaced  it, 
and  that  the  car  otherwise  was  in  good  condition. 

This  outline  of  the  testimony  is  all  that  is  sufficient,  although 
there  was  quite  a  volume  on  both  sides  of  the  matters  referred 
to.  The  court  charged  the  jury  as  to  the  law  governing  the  case, 
both  in  respect  to  the  duty  of  the  master  to  furnish  a  safe  place, 
machinery,  and  tools,  and  the  duty  resting  upon  the  employee  of 
taking  reasonable  care  of  himself,  following  in  the  instructions 
the  rules  so  often  stated  by  this  court.  Hough  v.  Texas  &  P.  R. 
Co.  100  U.  S.  213,  25  L.  ed.  612;  Northern  P.  R.  Co.  v.  Her- 
bert, 116  U.  S.  642,  29  L.  ed.  755,  6  Sup.  Ct.  Rep.  590;  Balti- 
more &  O.  R.  Co.  V,  Baugh,  149  U.  S.  368,  386,  37  L.  ed.  772, 
780,  13  Sup.  Ct.  Rep.  914;  Union  P.  R.  Co.  v,  Daniels  (Union 
P.  R.  Co.  V,  Snyder)  152  U.  S.  684,  38  L.  ed.  597,  14  Sup.  Ct. 
Rep.  756;  Northern  P.  R.  Co.  v,  Babcock,  154  U.  S.  190,  38  L. 
ed.  958,  14  Sup.  Ct.  Rep.  978.  Without  reviewing  the  various 
instructions  in  detail,  it  is  enough  to  say  that  they  clearly  pre- 
sented the  matters  in  dispute  and  stated  the  law  applicable 
thereto  correctly.    The  verdict  of  the  jury,  approved  as  it  was 
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by  the  trial  and  appellate  courts,  settles  the  disputed  questions 
of  fact. 

Under  these  circumstances  it  does  not  seem  necessary  to  no- 
tice in  detail  the  several  objections  pointed  out  in  the  very  elab- 
orate argument  of  counsel  for  the  railroad  company.  A  careful 
examination  discloses  no  error  in  the  proceedings.  The  plaintiff 
was  injured,  and  the  questions  of  his  care  and  the  company's 
negligence  were  fully.and  fairly  submitted  to  the  jury. 

The  judgment  of  the  Court  of  Appeals  is  affirmed. 


Barrett  v.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co.  (two  cases). 

(Supreme  Court  of  Minnesota,  Oct.   31,   1908.) 
[117  N.  W.  Rep.  1047.] 

Trial — Railroads — Trespassers  on  Train — Personal  Injuries — Action 
for  Damages. — Action  for  damages  which  the  plaintiff,  a  trespasser 
on  the  defendant's  freight  train,  claimed  to  have  sustained  by  being 
forced,  by  the  wanton  act  and  threat  of  a  brakeman,  to  jump  from 
the  train  while  it  was  moving  rapidly.  Verdict  for  $26,000.  Held, 
the  defendant  was  not  entitled  to  a  directed  verdict  on  the  alleged 
ground  that  the  plaintiff  and  the  brakeman  were  co-trespassers,  nor 
upon  the  opening  statement  of  plaintiff's  counsel  as  to  the  motive 
which  actuated  the  brakeman,  nor  because  of  a  rule  of  the  defendant 
forbidding  brakemen  to  eject  any  person  from  a  train  except  by 
direction  of  the  conductor  and  in  his  presence. 

Trial — Directed  Verdict. — A  trial  court  has  the  right  to  act  upon  the 
facts  deliberately  conceded  by  counsel  in  his  opening  statement  to  the 
jury,  and  direct  a  verdict  against  the  plaintiff  if  such  conceded  facts 
would  not  entitle  him  to  a  verdict;  but  such  power  must  be  exercised 
sparingly,  and  never  without  full  consideration  and  opportunity  for 
counsel  to  qualify  his  statement,  so  far  as  the  truth  will  permit. 

Master  and  Servant — ^Torts  of  Servant — Liability  of  Master.* — A 
master  is  responsible  for  the  torts  of  his  servant,  done  in  the  course 

♦For  the  authorities  in  this  series  on  the  question  whether  the 
master's  liability  for  the  negligence  or  torts  of  his  servants  depends 
upon  whether  they  occurred  while  the  servant  was  acting  within 
the  scope  of  his  employment,  see  fourth  foot-note  appended  to 
Daugherty  v.  Chicago,  etc.,  R.  Co.  (Iowa),  28  R.  R.  R.  558,  51  Am.  & 
Eng.  R.  Cas.,  N.  S.,  558;  first  foot-note  appended  to  St.  Louis,  etc., 
R.  Co.  V.  Wyatt  (Ark.),  26  R.  R.  R.  646,  49  Am.  &  Eng.  R.  Cas.,  N. 
S.,  646;  Blomsness  v.  Puget  Sound  Elec.  Ry.  (Wash.),  26  R.  R.  R.  640, 
49  Am.  &  Eng.  R.  Cas.,  N.  S.,  640;  last  foot-note  appended  to  South 
Covington,  etc.,  Ry.  Co.  v,  Cleveland  (Ky.),  26  R.  R.  R.  143,  49  Am. 
&  Eng.  R.  Cas.,  N.  S.,  143. 

See  foot-ntoe  appended  to  Alabama  &  N.  Ry.  Co.  v.  Harz  (Miss.), 
24  R.  R.  R.  479,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  479;  foot-note  ap- 
pended to  Savannah  Elec.  Co.  v.  Wheeler  (Ga.),  27  R.  R.  R.  708,  50 
Am.  &  Eng.  R.  Cas.,  N.  S.,  708. 
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of  his  employment  with  a  view  to  the  furtherance  of  his  master's 
business,  and  not  for  a  purpose  personal  to  himself,  whether  the  same 
be  done  willfully,  but  within  the  scope  of  his  agency,  or  in  excess  of 
his  authority,  or  contrary  to  the  express  instructions  of  the  master. 

New  Trial — ^Damages — Personal  Injuries — Excessive  Damages. — 
The  trial  court  did  not  err  in  granting  a  new  trial  on  the  ground 
that  the  damages  were  excessive. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County;  Oscar  Hallam, 
Judge. 

Action  by  Morton  S.  Barrett,  an  infant,  by  F.  N.  Dickson,  his 
guardian  ad  litem,  against  the  Minneapolis,  St.  Paul  &  Sault 
Ste.  Marie  Railway  Company.  Verdict  for  plaintiff.  From  an 
order  denying  judgment  notwithstanding  the  verdict,  but  grant- 
ing a  new  trial,  both  parties  appeal.  Order  affirmed  on  both  ap- 
peals. 

'A,  H.  Bright  and  Munn  &  Thygeson,  for  appellants. 
EdTvin  S.  Thompson,  for  respondents. 

Start,  C.  J.  Personal  injury  action,  in  which  the  plaintiff  had 
a  verdict,  in  the  district  court  of  the  county  of  Ramsey,  for 
S26,000.  The  defendant  then  made  an  alternative  motion  for 
judgment  notwithstanding  the  verdict  or  for  a  new  trial.  The 
trial  court  made  its  order  denying  the  motion  for  judgment  and 
granting  a  new  trial.     Each  party  appealed. 

The  defendant's  appeal  presents  the  question  whether,  upon 
the  record,  it  was,  as  a  matter  of  strict  legal  right,  entitled  to  a 
directed  verdict;  hence  to  judgment  absolute,  in  its  favor.  The 
record  discloses  evidence  sufficient,  if  satisfactory  to  the  jury, 
to  sustain  the  finding  by  them  of  the  facts  following: 

On  August  7,  1907,  the  plaintiff,  a  young  man  about  19  years 
old,  desiring  to  go  from  Velva  to  Harvey,  in  North  Dakota,  with- 
out clahn  of  right  and  for  the  purpose  of  stealing  a  ride  to  his 
destination,  got  into  one  of  the  defendant's  box  cars,  which  was  in 
and  near  the  center  of  a  freight  train  of  30  or  more  cars  which 
did  not  carry  passengers.  The  train  started  on  its  way,  with  the 
plaintiff  in  the  car;  but  it  stopped  some  distance  beyond  Velva, 
when  the  plaintiff  was  discovered  in  the  box  car  by  one  of  the 
crew  in  charge  of  the  train,  a  brakeman,  who  directed  the  plain- 
tiff to  "unload  and  stay  away  from  the  train,"  which  he  under- 
stood as  an  order  to  get  out  of  the  car,  and  he  at  once  complied. 
After  the  plaintiff  was  out  of  the  car  and  standing  on  the  ground 
near  the  train,  the  brakeman  asked  him  where  he  was  going.  The 
answer  was:  "To  Harvey."  The  brakeman  wanted  25  cents  to 
carry  the  plaintiff,  who  replied  that  he  had  no  money.  Nothing;- 
further  was  said,  and  the  brakeman  walked  away.  The  plaintiff, 
intending  again  to  board  the  car,  kept  out  of  sight  of  the  train- 
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men,  including  the  brakeman,  until  the  train  started.  He  then  at- 
tempted to  board  the  car,  and  while  the  train  was  moving  at  the 
rate  of  some  15  miles  an  hour,  and  he  was  standing  in  the  stir- 
rup on  the  side  of  the  car  and  hanging  on  to  the  grab  iron,  the 
brakeman,  who  was  on  the  top  of  the  cars,  saw  him,  and  started 
towards  him,  and  in  an  angry  manner,  calling  him  a  vile  name, 
ordered  him  to  jump  off  the  car  or  he  would  kick  his  head  oil. 
The  plaintiff  was  frightened  by  this  threat,  and  fearing  that  it 
would  be  executed  if  the  order  was  not  obeyed,  and  induced 
thereby,  dropped  or  jumped  from  the  moving  car  to  the  ground, 
whereby  he  was  seriously  injured. 

The  evidence  as  to  some  of  these  facts  was  radically  conflict- 
ing, especially  as  to  the  speed  of  the  train  at  the  time;  the  evi- 
dence on  the  part  of  the  defendant  tending  to  show  that  the  speed 
did  not  exceed  five  miles  an  hour.  Also,  as  to  what  the  brakeman 
said  to  the  plaintiff  when  he  was  discovered  hanging  to  the  side 
of  the  car,  the  brakeman 's  testimony  was  that  when  he  saw  the 
plaintiff  he  "hollered  for  him  to  keep  off — to  get  off" ;  and,  fur- 
ther, as  to  the  brakeman's  request  for  25  cents  for  carrying  tfie 
plaintiff,  the  brakeman  testified  that  he  never  made  any  demand 
of  the  plaintiff  for  any  money,  and  unqualifiedly  denied  the  tes- 
timony of  the  plaintiff  that  such  demand  was  made.  There  was 
also  evidence  on  the  part  of  the  defendant  tending  to  show  that 
the  plaintiff's  testimony  as  to  how  he  was  injured  was  not  true. 
The  weight  of  the  evidence  and  the  credibility  of  the  witnesses 
were  questions  for  the  jury. 

Counsel  for  the  plaintiff  in  his  opening  statement  to  the  jury 
stated  that :  "The  brakeman  comes  around  and  discovers  that  the 
boy  was  there  at  the  time  and  he  was  sore — not  because  the  boy 
was  riding,  but  because  he  was  riding  without  paying  25  cents.  I 
don't  know  what  his  intentions  were."  Plaintiff's  counsel  also,  in 
discussing  the  admissibility  of  evidence  as  to  what  the  brakeman 
said  to  plaintiff  when  he  was  first  ordered  off  the  car,  said,  in 
substance,  that  he  would  show  that  the  brakeman  was  simply  con- 
tinuously sore  from  the  time  the  plaintiff  refused  to  pay  the  25 
cents,  and  claimed  that  the  proposed  evidence  was  admissible  to 
enable  the  jury  "to  admeasure  by  proper  standards  and  to  find 
out,  as  a  matter  of  ultimate  fact,  whether  or  not  that  brakeman 
was  actuated  by  temper  and  spleen  and  malice  at  the  time  he 
ejected  that  boy;  that  he  was  continuously  sore  and  in  temper, 
and  that  was  one  of  the  inducing  causes  why  he  made  this  assault 
upon  the  boy  as  we  claim  in  the  complaint." 

The  defendant  claimed  nothing  at  the  trial  on  account  of  such 
statements,  and  took  no  action  with  reference  to  them,  except  to 
request  the  court  to  instruct  the  jury  that  if  it  were  a  fact  that  the 
brakeman  demanded  the  25  cents,  which  was  refused,  as  plain- 
tiff claimed,  and  the  brakeman,  incensed  thereby,  threatened  to 
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kick  plaintiff  off  the  car,  they  were  joint  trespassers,  and  the  ver- 
dict must  be  for  the  defendant, 

1.  The  first  contention  of  the  defendant  is  that  this  case  falls 
within  the  rule,  established  in  the  case  of  Brevig  v.  Railway  Co., 
64  Minn.  168,  66  N.  W.  401,  that  where  a  person  bribes  a  brake- 
man  of  a  railway  company  to  permit  him  to  ride  in  a  freight  car 
they  are  joint  trespassers,  and  if,  during  the  passage,  such  person 
is  improperly  ejected  from  the  car  by  the  brakeman,  it  is  simply  an 
assault  of  one  trespasser  upon  another,  for  which  the  company  is 
not  liiable,  therefore  the  defendant  in  this  case  was  entitled  to  an 
instructed  verdict.  There  was  no  evidence  in  this  case  even  tend- 
ing to  show  that  the  plaintiff  either  bribed  or  offered  to  bribe  the 
brakeman,  who  testified  that  he  never  asked  the  plaintiff  for  any 
money.  It  is  perfectly  obvious  from  the  record  that  the  rule  in- 
voked has  no  relevancy  to  the  facts  of  this  case.  The  defendant 
was  not  entitled  to  an  instructed  verdict  op  the  ground  that  the 
plaintiff  and  the  brakeman  were  co-trespassers,  nor  to  have  the 
question  submitted  to  the  jury  in  compliance  with  its  request. 

2.  It  is  further  claimed  by  defendant  that  it  is  entitled  to  a 
judgment  notwithstanding  the  verdict,  for  the  reason  that  the 
statements  of  counsel  to  which  we  have  referred,  taken  in  con- 
nection with  the  evidence,  conclusively  show  that  the  brakeman,  in 
ejecting  the  plaintiff,  was  not  acting  in  the  performance  of  any 
duty,  but  for  the  sole  reason  that  he  was  sore  at  respondent  for 
not  having  paid  him  25  cents.  A  trial  court  has  the  right  to  act 
upon  facts  deliberately  conceded  by  counsel  in  his  opening  state- 
ments and  to  direct  a  verdict  against  plaintiff  upon  such  conces- 
sion, if  siKh  facts,  if  proven,  would  -not  entitle  the  plaintiff  to  a 
verdict.  Such  power,  however,  must  be  exercised  sparingly,  and 
never  without  full  consideration  and  opportunity  for  counsel  to 
explain  and  qualify  his  statement  so  far  as  the  truth  will  permit. 
Oscanyan  v.  Arms  Co.,  103  U.  S.  261,  26  L.  Ed.  539;  Spicer  v, 
Bonker,  45  Mich.  630,  8  N.  W.  518.  It  is  clear  on  the  face  of  the 
statements  of  council  here  urged  that  they  are  not  within  the  rule 
stated,  and  that  they  afford,  ^taken  in  connection  with  the  evi- 
dence, no  support  for  the  defendant's  claim. 

3.  It  is  the  further  contention  of  the  defendant  that  the  brake- 
man  had  no  authority  to  eject  the  plaintiff  from  the  train ;  there- 
fore the  defendant  is  not  responsible  for  the  act  of  the  brakeman. 
The  defendant  urges  in  this  connection  that  the  complaint  alleges 
that  the  brakeman  had  express  authority  to  eject  trespassers  from 
the  train,  and  that  the  plaintiff  was  bound  to  show  such  authority, 
and  that  he  wholly  failed  to  do  so.  We  are  of  the  opinion  that  he 
was  not;  but,  were  it  otherwise,  it  would  not  be  a  reason  for 
ordering  judgment  notwithstanding  the  verdict,  for  the  defect,  if 
any,  can  be  cured  by  an  amendment  of  the  complaint  on  a  new 
trial. 

The  defendant  introduced  in  evidence  its  rule  as  to  the  duty  of 
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its  brakeman,  which  provides  that  brakemen  are  expected  to  be 
vigilant  and  to  perform  their  duties  without  special  instructions 
from  conductors,  and  contains  specific  and  detailed  instructions  as 
to  their  duties  on  trains  which  carry  passengers.  Then  follows  this 
prohibition:  "Brakemen  will  not  eject  any  person  from  a  train 
except  by  special  direction  of  the  conductor  and  in  his  presence." 
It  is  doubtful  whether  this  prohibition,  in  view  of  what  precedes 
it  and  its  inapplicability  to  freight  trains,  can  be  fairly  construed 
as  prohibiting  brakemen  from  keeping  trespassing  tramps  off 
freight  cars.  However  this  may  be,  the  trial  court  called  the  at- 
tention of  the  jury  to  this  rule  and  instructed  them  that:  **A 
master  is  responsible  for  the  torts  of  his  servant,  done  with  a 
view  to  the  furtherance  of  the  master's  business,  whether  the 
same  be  done  negligently  or  willfully,  but  within  the  scope  of  his 
agency.  The  fact  that  the  servant,  in  committing  the  tort,  ex- 
ceeded his  actual  authority,  or  even  disobeyed  his  express  instruc- 
tions, does  not  alter  this  rule.  Considering  these  facts,  and  these 
principles  of  law,  you  will  determine  the  question  as  to  whether 
the  defendant  company  was  liable  for  the  act  of  the  brakeman,. 
whatever  it  was.  Of  course,  if  the  act  was  beyond  the  scope  of 
his  agency  or  authority,  the  defendant  is  not  liable." 

If  this  be  a  correct  statement  of  the  law  applicable  to  this  case,, 
it  follows  that  the  defendant  was  not  entitled  to  a  directed  ver- 
dict on  the  ground  that  the  brakeman  had  no  authority  to  eject 
the  plaintiff  from  the  car ;  for  there  was  evidence  tending  to  show 
that  the  brakeman's  act  here  in  question  was  done  in  the  course 
of  his  employment,  with  a  view  to  the  furtherance  of  the  defend- 
ant's business,  and  within  the  scope  of  his  agency.  The  plaintiff 
was  a  trespasser  on  the  car,  and  the  defendant  owed  him  no  duty 
except  to  refrain  from  wantonly  injuring  him  in  ejecting  him  from 
the  car,  and  from  ejecting  him,  or  forcing  him  to  jump,  from  the 
car  when  it  was  going  so  rapidly  as  to  endanger  his  life  or  person. 
The  brakeman  in  this  case  had  implied  authority  to  eject  the  plain- 
tiff from  the  freight  car  (Brevig  v.  Railway  Co.,  64  Minn.  168,  66 
N.  W.  401)  ;  hence  the  evidence  on  the  part  of  the  plaintiff  was 
sufficient,  prima  facie,  to  sustain  a  finding  by  the  jury  that  the 
brakeman,  in  forcing  the  plaintiff  off  the  car,  was  acting  in  fur- 
therance of  the  defendant's  business  and  within  the  line  of  his 
duty. 

Was  this  prima  facie  case  overthrown,  and  the  defendant  en- 
titled to  a  directed  verdict,  by  the  introduction  in  evidence  of 
the  rule  forbidding  brakemen  from  ejecting  any  person  from  a 
train,  except  upon  the  condition  that  it  be  done  by  the  special  di- 
rection of  the  conductor  and  in  his  presence?  We  answer  the 
question  in  the  negative.  In  an  opinion  denying  a  motion  for  a 
rehearing  in  the  Brevig  Case,  it  was  stated  that :  "While  we  are 
of  opinion  that  the  general  duties  of  brakemen  are  such  that  their 
implied  authority  to  eject  trespassers  will  be  presumed,  yet  we 
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are  also  of  opinion  that  as  to  a  trespasser,  which  plaintiff  clearly 
was,  this  presumption  may  be  rebutted  by  evidence  showing  that 
>ach  authority  was  expressly  withheld,  or  its  exercise  forbidden ; 
and.  if  that  fact  was  established,  the  defendant  would  not  be 
liable  to  the  plaintiff  for  the  acts  of  its  brakeman  in  ejecting  him 
from  the  train.  How  strong  or  complete  this  evidence  should  be, 
:n  order  to  make  the  question  one  of  law  for  the  court,  instead  of 
one  of  act  for  the  jury,  it  is  unnecessary  now  to  consider,  further 
than  to  say  that,  in  view  of  the  general  nature  of  the  occupation 
nf  brakemen,  the  evidence  that  authority  to  eject  trespassers  had 
been  expressly  withheld  or  forbidden  should  be  clear  and  full, 
in  order  to  overcome  the  presumption  of  the  existence  of  such 
implied  authority." 

It  this  were  a  correct  statement  of  the  law,  we  would  be  of  the 
opinion  that  the  evidence  in  this  case  made  the  question  one  of 
fact.  We  do  not,  however,  base  our  answer  to  the  question  upon 
this  narrow  ground,  but  upon  the  now  well-settled  rule  of  this 
court,  whatever  may  be  the  rule  in  other  jurisdictions,  that  a  mas- 
ter is  responsible  for  the  torts  of  his  servant,  done  in  the  course 
of  his  employment  with  a  view  to  the  furtherance  of  his  master's 
business,  and  not  for  a  purpose  personal  to  himself,  whether  the 
same  be  done  negligently  or  willfully,  but  within  the  scope  of  his 
agenc)',  or  in  excess  of  his  jiuthority,  or  contrary  to  the  express 
instnictions  of  the  master.  Any  statement  to  the  contrary  in  the 
Brevig  Case  is  overruled.  Smith  v.  Munch,  65  Minn.  256,  68  N. 
W.  19;  Urson  v.  Fidelity  Ass'n,  71  Minn.  101,  73  N.  W.  711; 
Lesch  V.  Railway  Co.,  93  Minn.  435,  101  N.  W.  965 ;  Crandall  z/. 
Boutell,  95  Minn.  114,  103  N.  W.  890;  Merrill  v,  Coates,  101 
Minn.  43,  111  N.  W.  836;  Anderson  v.  Int.  Harvester  Co. 
iMinn.)  116  N.  W.  107. 

We  hold,  upon  a  consideration  of  the  record  in  this  case,  that 
the  defendant  was  not  entitled  to  a  directed  verdict,  and  that  the 
trial  court  did  not  err  in  denying  its  motion  for  judgment  notwith- 
standing the  verdict. 

3.  This  brings  us  to  a  consideration  of  the  plaintiff's  appeal 
from  so  much  of  the  order  as  granted  the  defendant's  motion  for 
anew  trial.  It  appears  from  the  memorandum  of  the  learned  trial 
judge  attached  to  the  order  that  a  new  trial  was  granted  on  the 
ground  that  the  evidence  was  not  sufficient  to  sustain  a  finding 
that  the  plaintiff's  injuries  were  permanent,  and  therefore  the 
'^lamages  awarded  were  excessive.  We  are  sati§fied,  from  an 
examination  of  the  evidence  relevant  to  the  question  of  damages, 
that  the  trial  court  did  not  err  in  granting  the  defendant  a  new 
trial,  and  so  hold. 

Order  affirmed  on  both  appeals. 
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DuRKEE  V,  Hudson  Valley  Ry.  Co. 

(Court  of  Appeals  of  New  York,  Dec.  15,  1908.) 

[86  N.  E.  Rep.  537.] 

Master  and  Servant — ^Appliances  and  Places  for  Work — Street  Cars 
— "Bumpers."* — The  extensions  of  the  floors  of  street  cars  at  either 
end  which  constitute  the  platforms  are  not  "bumpers"  in  the  sense  in 
which  that  term  is  applied  to  freight  and  passenger  cars  operated  in 
trains  on  steam  railroad  lines. 

Master  and  Servant — Master's  Liability  for  Injuries  to  Servant- 
Tools,  Machinery,  Appliances,  and  Places  for  Work — Street  Cars— 
BufiPers.* — A  street  surface  railroad  company  operating  its  cars  not 
in  trains,  but  singly,  does  not  owe  its  employees  the  duty  of  using 
only  cars  with  platforms  at  either  end  so  constructed  as  to  be  at  the 
same  height  above  the  track,  or  with  buffers  to  guard  motormen 
against  injury  from  collisions. 

Appeal  from  Supreme  Court,  Appellate  Division,  Third  De- 
partment. 

Action  by  Zadie  E.  Durkee,  as  administratrix,  against  the  Hud- 
son Valley  Railway  Company.  From  a  judgment  of  the  Appellate 
Division,  affirming  by  a  divided  court  a  judgment  for  plaintiff, 
defendant  appeals.   Reversed. 

For  prior  report,  see  122  App.  Div.  278,  106  N.  Y.  Supp.  735. 

Lewis  E,  Carr,  for  appellant. 
/.  A:  Kellogg,  for  respondent. 

WiLLARD  Barti^ETT,  J.  This  is  a  suit  under  the  Employers' 
Liability  Act  (Laws  1902,  p.  1748,  c.  600),  in  which  the  plaintiff 
has  recovered  damages  against  the  defendant  corporation  for  hav- 
ing negligently  caused  the  death  of  her  intestate,  a  motorman  in 
its  employ,  who  was  killed  in  a  collision  between  two  of  the  de- 
fendant's electric  trolley  cars  on  the  line  betwen  the  villages  of 
Sandy  Hill  and  Ft.  Edward  on  the  night  of  July  2,  1905.  Oscar 
Durkee,  the  plaintiff's  intestate,  was  operating  a  southbound  car. 
The  main  line  is  a  single  track.  There  is  a  switch  at  Baker's  Falls, 
at  which  point,  when  he  arrived  there,  he  should  have  met  and 

♦For  the  authorities  in  this  series  on  the  subject  of  the  application 
of  employers'  liability  acts,  see  fourth  foot-note  appended  to  Cleve- 
land, etc..  Ry.  Co.  v.  Henry  (Ind.),  29  R.  R.  R.  266,  52  Am.  &  Eng. 
R.  Cas.,  N.  S.,  266;  first  foot-note  appended  to  Creola.  Lumber  Co.  v. 
Mills  (Ala.),  26  R.  R.  R.  395,  49  Am.  &  Eng.  R.  Cas.,  N.  S..  395:  last 
foot-note  appended  to  Hardt  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  26  R 
R.  R.  468,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  468;  first  foot-note  appended 
to  Southern  R.  Co.  v.  Smith  (Va.),  26  R.  R.  R.  579,  49  Am.  &  Eng. 
R.  Cas.,  N.  S.,  579;  Hairston  v.  United  States  Leather  Co.  (N.  Car.), 
26  R.  R.  R.  595,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  595. 
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passed  a  car  from  Troy  bound  north.  Durkee  waited  at  this  switch 
10  minutes  for  the  Troy  car,  as  was  his  duty,  and  then  proceeded, 
having  under  the  rules  of  the  company  the  right  of  way  to  the 
next  switch,  known  as  the  "Fair  Grounds  switch,"  distant  1,800 
or  2,000  feet,  or  about  two  minutes  in  running  time.  Here  the 
Troy  car  ought  to  have  awaited  his  arrival  on  the  siding;  but, 
instead  of  so  doing,  it  ran  out  upon  the  main  track  north  of  the 
siding,  so  that  when  Durkee's  car  came  along  it  collided  with  the 
Troy  car,  and  caused  the  injuries  to  Durkee  which  resulted  in  his 
deadi.  The  front  platform  of  the  Troy  car  was  higher  than  the 
front  platform  of  Durkee's  car.  When  the  collision  occurred  the 
higher  platform  passed  over  the  lower  platform  on  which  Durkee 
was  standing,  and  the  main  structures  of  the  two  cars  thus  came 
together  crushing  Durkee  between  them. 

Assuming  that  the  plaintiff's  intestate  himself  was  in  no  wise  at 
fault,  it  is  manifest  that  his  death  was  wholly  attributable  to  the 
negligence  of  his  fellow  servants  who  were  operating  the  Troy 
car,  unless  it  was  also  due  to  negligence  on  the  part  of  the  defend- 
ant corporation  in  failing  to  provide  cars  so  constructed  that,  in 
the  event  of  a  collision  such  as  occurred  on  .this  occasion,  the  plat- 
fonn  of  one  of  the  colliding  cars  could  not  pass  over  the  platform 
of  the  other.    The  learned  judge  before  whom  the  case  was  tried 
recognized  this  as  the  sole  test  of  liability.  Throughout  the  trial 
witnesses,  counsel,  and  the  court  used  the  term  "bumpers"  to 
characterize  the  extension  of  the  floor  of  the  car  at  either  end 
which  constitutes  the  platform;  but  there  is  no  doubt  what  they 
were  talking  about.    Such  constructions  are  not  bumpers  in  the 
sense  in  which  that  term  is  applied  to  freight  and  passenger  cars 
operated  in  trains  on  steam  railroad  lines.   The  so-called  bumpers 
in  this  case,  as  one  of  the  principal  witnesses  for  the  plaintiff  tes- 
tified, "constitute  the  floor  and  the  end  of  the  floor  under  the  ves- 
tibule and  in  the  car."    Referring  to  the  bumpers,  as  thus  defined, 
the  trial  judge  instructed  the  jury  as  follows :   "It  is  not  claimed 
that  the  bumi>ers  were  defective,  or  that  the  cars  were  defective 
in  the  sense  that  they  were  inadequate,  or  in  the  sense  that  any- 
thing was  broken  about  them.  The  charge  is  that  in  the  construc- 
tion of  the  bumpers  one  was  built  higher  than  the  other,  and  that 
the  company  ought  not  to  have  allowed  cars  with  bumpers  so  con- 
structed to  be  used."  He  then  referred  to  an  alleged  defect  in  the 
brakes,  as  to  which  he  said  the  evidence  was  insufficient  to  war- 
rant a  finding  of  negligence,  and  continued :    "So,  I  instruct  you 
that  you  must  give  your  attention,  so  far  as  the  negligence  of  this 
defendant  is  concerned,  solely  to  the  question  of  whether  or  not,  in 
the  construction  of  these  two  cars,  one  being  built  so  that  the 
bumper  passed  the  other,  there  was  negligence  on  the  part  of  this 
defendant  in  allowing  these  cars  to  be  used."   It  is  plain  that  a  judg- 
ment based  upon  a  verdict  rendered  under  such  instructions  cannot 
^  sustained,  unles^  we  are  prepared  to  hold  that  a  street  surface 
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railroad  company,  operating  its  cars  not  in  trains,  but  singly  and 
as  separate  vehicles,  owes  the  duty  to  its  employees  of  using  only 
cars  which  have  the  platforms  at  either  end  so  constructed  as  to 
be  at  one  and  the  same  height  above  the  track  upon  which  such 
cars  are  operated.   I  can  find  no  warrant  for  the  assumption  that 
the  law  imposes  any  such  duty  upon  such  corporations.   It  is  sup- 
posed to  have  been  declared  by  the  decision  of  this  court  in  Ellis 
V,  N.  Y.,  L.  E:  &  W.  R.  R.  Co.,  95  N.  Y.  546,  but  the  supposition 
is  founded  upon  a  misapprehension  of  what  was  decided  in  that 
case.   The  "bumpers'*  there  under  consideration  were  bumpers  in 
the  true  and  accurate  sense  of  the  word.     They  constituted  "a 
buffing   apparatus/'   and  were   applied   to  cars   designed   to  be 
operated  together  in  trains,  for  the  purpose  of  protecting  persons 
called  upon  to  go  between  the  cars  to  couple  or  uncouple  them,  or 
for  other  purposes,  and  also  to  protect  the  cars  themselves  from 
injury  in  case  they  should  be  at  any  time  violently  forced  together. 
It  is  true  that  with  reference  to  cars  thus  intended  to  be  entrained 
this  court  did  hold  that  an  obligation  existed,  on  the  part  of  a 
steam  railroad  company,  to  provide  them  with  "buffers  of  some 
kind"  which  should  not  overlap  one  another,  but  that  proposition 
has  no  application  to  such  a  condition  of  things  as  is  presented  in 
the  case  at  bar.   Here  we  have  cars  which  are  not  intended  to  be 
operated  in  physical  conjunction  with  other  cars.    Each  car,  in 
the  ordinary  management  of  the  business  of  a  street  surface  rail- 
road, is  moved  singly  and  wholly  detached  from  any  other  car. 
The  obligation  asserted  in  the  Ellis  Case  to  adopt  a  method  o{ 
buffer  construction  as  a  safeguard  in  cars  designed  to  be  run  at- 
tached to  one  another  in  trains  does  not  extend  to  cars  the  use  of 
which  is  so  radically  different.   To  hold  otherwise  and  in  accord- 
ance with  the  view  adopted  by  the  trial  court  in  this  case  would 
be  to  require  every  electric  trolley  line  company  in  the  state  to 
use  only  cars  of  an  absolutely  uniform  pattern  so   far  as  the 
height  of  the  floor  is  concerned,  for  the  front  and  rear  platforms, 
the  extremities  of  which  constitute  the  so-called  "bumpers,"  are 
and  must  be  merely  extensions  of  the  floor.   Thus,  a  corporation 
would  practically  be  prohibited  from  running  large  cars  between 
separate  cities  and  villages  and  smaller  local  cars  within  the  limits 
of  the  respective  municipalities.  The  service  which  motormen  and 
conductors  are  called  upon  to  perform  in  the  management  of  elec- 
tric street  surface  railway  cars  operated  singly  involves  no  such 
elements  of  danger  as  appertain  to  the  duties  of  brakemen  on 
steam  railroad  trains;  and  hence  there  is  no  occasion  to  impose 
upon  the  employer  the  duty  to  maintain  the  same  safeguards 
against  injury.   The  employer's  obligation  in  this  respect  is  to  be 
measured  by  the  danger  reasonably  to  be  apprehended  as  indicated 
by  practical  experience.    It  is  not  going  too  far  to  say  that  there 
is  nothing  in  the  ordinary  operation  of  single  street  surface  rail- 
road cars  to  suggest  the  necessity  of  supplying  them  with  buf- 
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fcrs  of  equal  elevation  above  the  surface  of  the  tracks,  or,  indeed, 
with  any  buffers  at  all  to  guard  motormen  against  injury  in  con- 
sequence of  probable  collisions. 

I  am  of  opinion  that  the  evidence  in  this  case  wholly  failed  to 
disclose  any  negligence  on  the  part  of  the  defendant. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

CuLLEN,  C.  J.,  and  Gray,  Edward  T.  Bartlett,  Haight, 
V.WN,  and  Chase,  J  J.,  concur. 

Judgment  reversed,  etc. 


Texas  &  Pacific  Railway  Company,  Plff.  in  Err.,  v.  Jonas  S. 

Bourman. 

(Argued  January  6,  7,  1909.     Decided  February  23,  1909.) 

[29  Sup.  Ct.  Rep.  319.] 

Master  and  Servant — Who  Are  "Fellow  Servants" — Section  Hand 
and  Section  Foreman  or  Engineer.* — A  railway  engineer  and  a  section 
i^rcman  are  both  fellow  servants  of  a  section  hand,  so  that  the  latter 
cannot  recover  from  the  railway  company  for  injuries  resulting  from 
their  negligence. 

Master  and  Servant — Fellow  Servants — Instructions. — The  refusal 
ic  instruct  the  jury  as  requested,  that  a  railway  engineer  and  a  sec- 
tion foreman  are  both  fellow  servants  of  a  section  hand  injured  in  at- 
tempting to  alight  from  a  moving  train,  and  that,  if  such  injury  was 
caused  by  the  negligence  of  either,  the  railway  company  is  not  liable, 
is  reversible  error,  where  the  jury  may  well  have  based  its  verdict 
tor  plaintiff  on  the  carelessness  either  of  the  section  foreman  or 
engineer. 

In  error  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  review  a  judgment  which  affirmed  a  judgment 
of  the  Circuit  Court  for  the  Eastern  District  of  Louisiana,  in 

•As  to  whether  trainmen  are  fellow  servants  of  other  employees 
riding  on  the  train,  see  first  foot-note  appended  to  Stuber  v.  Louis- 
ville &  N.  R.  Co.  (Tenn.),  18  R.  R.  R.  405,  41  Am.  &  Eng.  R.  Cas.,  X. 
S.,  405. 

For  the  authorities  in  this  series  on  the  question  whether  a  fore- 
Jnan  is  the  fellow  servant  of  a  hand  working  under  his  orders,  see 
foot-note  appended  to  Dizonno  v.  Great  Northern  Ry.  Co.  (Minn.), 
29  R.  R.  R.  565,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  565;  second  foot-note 
appended  to  Cicalese  v.  Lehigh  Valley  R.  Co.  (N.  J.),  29  R.  R.  R. 
167,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  167;  second  foot-note  appended  to 
St.  Louis,  etc.,  Ry.  Co.  v.  Harmon  (Ark.),  29  R.  R.  R.  104,  52  Am.  & 
Eng.  R.  Cas.,  N.  S.,  104;  last  foot-note  appended  to  Germanus  v. 
Uhigh  Valley  R.  Co.  (N.  J.),  27  R.  "R.  R  622,  50  Am.  &  Eng.  R.  Cas., 
-V  S..  622;  third  foot-note  appended  to  Southern  Ry.  Co.  v.  Smith 
(Va.),  26  R.  R.   R.  579,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  579. 
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favor  of  plaintiff,  in  an  action  to  recover  damages  for  personal  in- 
juries alleged  to  be  due  to  defendant's  negligence.   Reversed. 

See  same  case  below,  160  Fed.  452. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  Payne  Fenner  and  William  Writ  Howe  for 
plaintiff  in  error. 

Messrs.  Aldis  B.  Browne,  Alexander  Britton,  Oliver  S.  Li- 
ZHJudais,  A.  B.  Livaudais,  and  Albert  Voorhies  for  defendant  in 
error. 

Mr.  Justice  Moody  delivered  the  opinion  of  the  court : 

The  defendant  in  error,  hereafter  called  the  plaintiff,  brought  an 
action  in  the  circuit  court  of  the  United  States  against  the  plaintiff 
in  error,  hereafter  called  the  defendant,  to  recover  damages  for 
injuries  alleged  to  have  been  suffered  through  the  defendant's 
negligence.  The  plaintiff  had  a  verdict,  which  was  affirmed  by 
the  circuit  court  of  appeals,  and,  under  existing  statutes  regulat- 
ing the  jurisdiction  of  this  court,  the  defendant,  because  it  is  in- 
corporated under  a  law  of  the  United  States,  has  a  further  appeal, 
and  brings  the  judgment  here  by  writ  of  error. 

The  facts  of  the  case  are  -few  and  simple.  The  plaintiff  was  a 
section  hand  employed  by  the  defendant,  and  working  under  di- 
rection of  a  foreman  named  Hadnott.  The  plaintiff,  with  others, 
had  been  employed  under  Hadnott's  direction  in  clearing  up  a 
wreck  near  a  flag  station  on  the  defendant's  road.  When  the  work 
was  finished  the  men  were  taken  aboard  an  express  passenger 
train,  known  as  the  Cannon  Ball,  to  be  conveyed  to  Wagganian, 
a  regular  station  on  the  road,  where  they  lived.  The  express  or- 
dinarily did  not  stop  at  Waggaman,  but  simply  slowed  down  to 
take  on  the  mail.  The  conductor,  however,  directed  the  engineer 
to  stop  on  this  occasion  and  let  the  section  hands  off,  and  the  train 
did  in  fa(?t  stop  at  Waggaman,  though  whether  as  the  result  of  the 
order  or  of  the  injury  to  the  plaintiff  was  in  dispute.  As  the  train 
approached  Waggaman  the  men  were  standing  dn  the  steps  of  the 
car.  ready  to  alight,  and  the  train  was  slackening  its  speed.  The 
plaintiff  was  on  the  lower  step.  What  happened  is  shown  by  the 
plaintiff's  testimony.   He  said: 

"I  stood  all  the  time  on  the  platform.  The  train  blew  for  the 
station.  When  she  blew  we  all  got  on  the  steps  with  our  tools  in 
our  hands.  She  was  slacking  up  speed.  I  was  on  the  lower  step. 
holding  on  to  the  rod  of  the  step.  That  was  the  way  to  get  off 
when  we  was  to  get  off  at  the  depot.  The  foreman  said :  'Boys, 
throw  your  tools  off,  and  let  us  get  off.'  That  was  before  she  got 
to  the  station;  and  when  she  slacked  up,  she  slacked  up  slow 
enough  for  anybody  to  get  off,  and  when  I  went  to  get  off  she 
jerked;  and  I  grabbed,  and  the  engineer  put  more  speed  to  the 
engine,  and  that  threw  me  down  and  I  could  not  let  go,  and  she 
diagged  me  along  until  I  got  weak  in  the  arms,  and  let  go.  She 
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was  running  slow  and  she  slacked  up  speed,  and  then  she  let  go 
again  and  she  made  a  jerk.  After  she  slacked  she  started  up  again. 
I  held  on  until  I  lost  my  grip  and  could  not  hold  on  any  more.  I 
fell,  going  under,  and  the  wheel  run  over  my  leg.  The  conductor 
hallowed  to  the  engineer  to  back  up  the  train.  He  said:  *He 
ought  to  be  satisfied.'  " 

On  cross-examination  he  testified  as  follows : 

Q.  Did  he  (the  foreman)  speak  to  you? 

A.  No,  sir ;  he  did  not. 

Q.  He  said  nothing  to  you  at  all  ? 

A.  When  we  were  on  the  way  coming  we  were  all  speaking, 
but  when  the  train  slacked  up— when  they  blew  the  whistle  for  the 
train  to  stop  at  the  depot,  he  told  us,  "Boys,  get  your  tools,  we  will 
get  off." 

Q.  That  was  while  she  was  slacking  up  ? 

A.  Yes,  sir. 

Q.  You  say  that  you  jumped  when  the  train  slowed  at  the  de- 
pot? 

A.  Yes,  sir. 

Q.  That  was  before  it  stopped  ? 

A.  She  was  not  going  to  stop  there  at  all. 

Q.  You  did  not  know  that,  that  is,  before  she  stopped? 

A.  Well,  she  did  not  stop  at  all. 

Q.  You  jumped  while  the  train  was  moving. 

A.  Yes,  sir. 

Q.  Then  you  say  that  the  train  started  up  suddenly  ? 

A.  Yes,  sir ;  at  the  time  I  was  getting  oflF,  she  jerked  before  I 
jumped  loose. 

Q.  Do  you  think  it  would  have  been  the  same,  that  you  would 
have  been  hurt  if  the  train  had  not  started  again? 

A.  No,  sir ;    I  do  not  think  it  would. 

The  petition,  which  was  very  inartificially  drawn,  does  not 
clearly  state  the  ground  upon  which  the  plaintiff  sought  to  hold 
the  defendant  liable.  It  states  generally  that  "said  misfortune" 
was  "due  to  the  fault  and  negligence  of  the  said  defendants;" 
that  the  plaintiff  was  "entitled  to  a  safe  transport"  to  Wagga- 
man ;  and  that  the  "train  being  about  to  pass  the  station,  your  pe- 
titioner had  no  further  alternative  than,  when  ordered  by  his  fore- 
man, to  jump  from  the  moving  train,  which  just  then  increased  its 
speed." 

The  answer  denied  the  allegations  of  the  petition,  and  averred 
that,  if  the  plaintiff  was  injured,  it  was  by  his  own  voluntary  act 
in  jumping  from  the  train,  or  through  the  negligence  of  one  or 
the  other  of  his  fellow  servants, — the  section  foreman  or  the  con- 
ductor and  engineer  of  the  train. 

But,  passing  the  question  of  pleadings,  upon  which  nothing 
seems  to  have  turned  below,  we  consider  the  case  as  it  appears 
from  the  evidence.    Since  the  plaintiff  jumped  from  the  train  in 
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obedience  to  a  suggestion,  if  not  an  order,  of  his  immediate  supe- 
rior, the  section  foreman,  the  jury  might  have  found  that  the  plain- 
tiff reasonably  thought  he  could  rely  upon  the  judgment  of  the  sec- 
tion foreman,  and  that,  under  the  circumstances,  the  plaintiff's 
act  was  not  so  obviously  reckless  and  dangerous  as  to  constitute 
contributory  negligence.  Northern  P.  R.  Co.  v,  Egeland,  163  U. 
S.  93,  41  L.  ed.  82,  16  Sup.  Ct.  Rep.  975.  It  becomes  necessary, 
then,  to  consider  the  negligence  of  the  defendant.  The  evidence 
discloses  two  possible  grounds  upon  which  a  recovery  might  be 
rested ;  first,  carelessness  of  the  section  foreman  in  directing  the 
plaintiff  to  jump  when  he  did ;  second,  carelessness  of  the  engineer 
in  suddenly  starting  up  the  train  after  it  had  slowed  down.  These 
two  possible  causes  of  the  plaintiff's  injury  were  distinctly  before 
the  jury,  and  the  defendant  had  the  right  to  appropriate  instruc- 
tions upon  the  issues  thus  raised.  The  jury  may  well  have  based 
its  verdict  on  either  the  carelessness  of  the  section  foreman  or 
the  carelessness  of  the  engineer.  Indeed,  it  is  difficult  to  see  any 
other  theory  upon  which  the  verdict  was  rendered.  It  may  be, 
as  thought  by  the  circuit  court  of  appeals,  that  the  instructions  to 
the  jury  were  academically  correct,  so  far  as  they  went,  but  they 
omitted  to  cover  vitally  important  aspects  of  the  case  and  were 
therefore  insufficient. 

The  presiding  judge  refused  to  instruct  the  jury  as  requested 
by  the  defendant,  that  the  engineer  and  the  section  foreman  were, 
respectively,  fellow  servants  of  the  plaintiff,  and  that,  if  the  in- 
jury occurred  through  the  negligence  of  either,  the  plaintiff  was 
npt  entitled  to  recover.  We  think  these  instructions  should  have 
been  given.  Both  the  engineer  and  the  section  foreman  were  fel- 
low servants  of  the  plaintiff;  and,  if  the  plaintiff's  injur>^  was 
caused  by  the  negligence  of  either,  the  law,  as  it  many  times  has 
been  declared  by  this  court,  will  not  permit  a  recovery.  Baltimore 
&  O.  R.  Co.  z/.  Baugh,  149  U.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct. 
Rep.  914;  Northern  P.  R.  Co.  v.  Hambly,  154  U.  S.  349,  38  L.  ed. 
1009,  14  Sup.  Ct.  Rep.  983;  Central  R.  Co.  z'.  Keegan,  160  U.  S. 
259,  40  L.  ed.  418,  16  Sup.  Ct.  Rep.  269;  Northern  P.  R.  Co.  v. 
Peterson,  162  U.  S.  346,  40  L.  ed.  994,  16  Sup.  Ct.  Rep.  843; 
Northern  P.  R.  Co.  v,  Charless,  162  U.  S.  359,  40  L.  ed.  999,  16 
Sup.  Ct.  Rep.  848;  Martin  v.  Atchison,  T.  &  S.  F.  R.  Co.,  166  U. 
S.  399,  41  L.  ed.  1051,  17  Sup.  Ct.  Rep.  603;  Alaska  Treadwell 
Gold  Min.  Co.  v.  WTielan,  168  U.  S.  86,  42  L.  ed.  390,  18  Sup.  Ct. 
Rep.  40;  New  England  R.  Co.  v.  Conroy.,  175  U.  S.  323,  44  L.  ed. 
181,  20  Sup.  Ct.  Rep.  85 ;  Northern  P.  R.  Co.  v,  Dixon,  194  U.  S. 
338,  48  L.  ed.  1006,  24  Sup.  Ct.  Rep.  683. 

The  case  of  Northern  P.  R.  Co.  7/.  Egeland,  supra,  which  evi- 
dently was  misunderstood  in  the  court  below,  is  not  in  any  way  in- 
consistent with  the  foregoing  cases.  The  fellow-servant  doctrine 
was  not  there  considered  by  the  court.  The  plaintiff  in  that  case 
was  a  section  hand,  who  received  injuries  by  jumping  from  a 
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moving  train  in  obedience  to  the  order  of  the  conductor.  The 
only  question  before  this  court  was  whether  the  act  of  the  plain- 
tiff was,  in  itself,  as  matter  of  law,  contributory  negligence,  and 
it  was  held  that,  under  the  circumstances  disclosed  in  the  evidence, 
it  was  proper  to  submit  the  question  of  contributory  negligence  to 
the  jury.  It  does  not  appear  in  that  case  what  was  the  negligence 
for  which  the  plaintiff  sought  to  hold  the  defendant  responsible. 
In  the  trial  court  the  defendant  made  two  requests :  First,  that 
no  n^ligence  on  the  part  of  the  defendant  was  shown ;  and,  sec- 
ond, that  the  plaintiff  was  guilty  of  such  contributory  negligence 
that  he  could  not  recover.  The  defendant  saw  fit  to  bring  to  this 
court  only  the  question  of  contributory  negligence ;  and  the  opin- 
ion of  the  court  expressly  stated  that  the  discussions  would  be 
confined  to  that  question  alone.  An  examination  of  the  case,  as 
it  was  exhibited  to  the  circuit  court  of  appeals,  discloses  that 
contributorv'  negligence  was  the  only  question  passed  upon  by 
that  court. '  5  C.  C.  A.  471,  12  U.  S.  App.  271,  56  Fed.  200. 

Judgment  reversed. 
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(Supreme   Court   of   Appeals   of   West   Virginia,   Dec.   9,    1908.) 

[63  S.  E.   Rep.  367.] 

Master  and  Servant — Independent  Contractor — Liability  of  Master.* 
^The  general  rule,  subject  to  exceptions,  is  that  where  one  has  con- 
tracted with  a  competent  and  fit  person  exercising  an  independent 
employment  to  do  a  piece  of  work,  not  in  itself  unlawful,  or  of  such 
a  nature  that  it  is  likely  to  become  a  nuisance,  or  to  subject  third 
persons  to  unusual  danger,  according  to  the  contractor's  own  meth- 
ods, and  without  being  subject  to  control,  except  as  to  results  of  his 
work,  will  not  be  answerable  for  the  wrongs  of  such  contractor,  his 
subcontractors,  or  his  servants  committed  in  the  prosecution  of  such 
work. 

lihster  and  Servsmt — Railroad  Companies — Injuries  to  Servant — 
Reasonably  Safe  Place  to  Work.* — But  with  respect  to  railroads,  the 
nonassignable  duty  of  the  master  to  provide  its  servant  a  reasonably 
safe  place  to  work  extends  to  the  entire  track  over  which  the  servant 
is  required  to  pass  in  the  discharge  of  his  duties,  and  this  is  a  positive 

•See  foot-note  appended  to  Missouri,  etc.,  R.  Co.  v.  Ferguson 
(Okl.).  30  R.  R.  R.  27,  63  Am.  &  Eng.  R.  Cas.,  N.  S.,  27;  first  foot- 
note appended  to  Philadelphia,  etc.,  R.  Co.  v.  Mitchell  (Md.),  29  R. 
R-  R.  783,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  783;  Southern  Ry.  Co.  v.  New- 
ton's Adm'r  (Va.),  28  R.  R.  R.  528,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  528; 
Bcckman  v,  Meadville,  etc.,  Ry.  Co.  (Pa.),  28  R.  R.  R.  224,  51  Am.  & 
Eng.  R.  Cas.,  N.  S.,  224. 
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duty,  which,  although  intrusted  to  an  independent  contractor,  will  not 
absolve  it  from  liability  for  the  nonperformance  thereof. 

Master  and  Servant — Injuries  to  Railroad  Employee — Negligence 
— Independent  Contractor.* — Where  one  is  employed  by  a  railroad 
company  as  an  independent  contractor,  to  do  certain  work  in  the 
construction  of  its  roadbed,  in  all  matters  incident  to  the  use  of  its 
tracks  permitted  by  such  company  the  contractor  and  his  workmen 
represent  the  will  of  the  company,  and  its  responsibility  remains. 

Master  and  Servant — Negligence  of  Independent  Contractor— Lia- 
bility of  Railroad.* — Although  a  railroad  company  employ  a  compe- 
tent independent  contractor  to  do  certain  work,  and  in  the  execution 
of  his  contract  permits  him  to  suspend  over  its  tracks  guy  ropes, 
the  effect  of  such  contract,  with  respect  to  such  ropes,  is  simply  to 
delegate  to  such  independent  contractor  performance  of  the  nonas- 
signable duty  of  such  company  to  maintain  a  reasonably  safe  place 
for  its  servants  to  work,  rendering  it  liable  for  his  negligent  per- 
formance thereof. 

Master  and  Servant — Injuries  to  Employees — Negligence  of  Inde- 
pendent Contractor.* — Where  a  railroad  company  has  permitted  the 
erection  of  guy  ropes  over  its  tracks,  by  an  independent  contractor 
employed  to  perform  a  part  of  the  work  of  constructing  its  roadbed, 
it  will  nevertheless  be  rendered  liable  for  any  negligence  on  the  part 
of  such  independent  contractor  in  relation  to  such  guy  ropes,  whether 
competent  or  not,  although  it  may  not  have  had  actual  notice  of  such 
negligence  in  time  to  have  avoided  injury  to  its  servant  resulting 
therefrom.  In  such  cases  the  law  requires  inspection  and  tests  ade- 
quate to  avoid  the  dangers. 

Master  and  Servant — Vice  Principal — ^Negligence — Notice.*— Where 
a  railroad  company  intrusts  performance  of  any  of  its  positive  duties 
to  its  servants  to  an  independent  contractor,  his  relationship  to  the 
defendant  becomes  that  of  vice  principal,  and  his  negligent  perform- 
ance of  those  duties  becomes  notice  to  his  principal,  rendering  it 
liable  for  injuries  to  its  servants  resulting  therefrom. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  Charles  Vickers,  by  his  next  friend,  against  the  Ka- 
nawha &  West  Virginia  Railroad  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Reversed  and  new  trial 
awarded. 

Wcrtz  &  Van  Fleet,  for  plaintiff  in  error. 

Chilton,  MacCorkle  &  Chilton,  for  defendant  in  error. 

Miller,  J.  This  case  is  a  companion  of  Newhouse  v.  Kanawha 
&  W.  Va.  R.  Co.,  62  W.  Va.  562,  59  S.  E.  1071.  In  that  case,  as 
in  this,  the  court  below  sustained  the  motion  of  the  defendant  to 
strike  out  the  plaintiff's  evidence  and  direct  a  verdict  for  the  de- 

*See  foot-note  on  preceding  page. 
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fendant.  We  reversed  the  judgment  below  in  the  Newhouse 
Case,  being  of  opinion  that  the  evidence  made  such  a  prima  facie 
case  of  negligence  as  entitled  the  plaintiff  to  have  the  same  sub- 
mitted to  the  jury.  Since  that  decision,  but  pending  a  petition 
here  for  a  rehearing,  this  case  was  tried  and  determined  in  favor 
of  the  defendant,  as  stated. 

The  plaintiff,  an  infant,  was  employed  by  defendant,  along  with 
Xewhouse  and  others  as  a  day  laborer  in  building  a  railroad  from 
Charleston  by  the  way  of  Elk  river  and  Blue  creek  to  a  point  on 
said  creek.    The  road  was  not  completed,  but  some  trains  were 
being  run  while  the  work  of  construction  was  still  going  on.    The 
plaintiff  by  arrangement  with  the  company  was  with  the  other 
laborers,  carried  to  and  from  his  places  of  employment  along  the 
road,  and  to  and  from  his  boarding  place,  on  the  work  train  of  the 
defendant,  consisting  of  an  engine  and  a  flat  car.    At  a  point  near 
the  defendant's  track  on  Blue  creek  was  a  stone  quarry,  and 
where,  by  permission  of  the  company,  a  derrick  used  in  loading 
stone  had  been  erected  by  one  Tully,  an  independent  contractor. 
The  derrick  was  supported  by  four  guy  ropes,  two  of  which  were 
stretched  across  and  made  fast  on  the  opposite  side  of  defendant's 
track.    May  23,  1906,  the  day  of  the  accident,  about  3  o'clock 
p.  m.,  the  work  train,  on  which  plaintiff  was  a  passenger,  on  its 
outward  trip  passed  safely  under  these  guy  ropes,  as  it  had  been 
doing  daily  for  two  or  three  months,  being  delayed  at  that  point, 
not,  as  shown  in  the  Newhouse  Case,  by  the  sagging  of  the  guy 
ropes  over  the  track,  but  by  the  act  of  some  workmen  employed 
there  in  dragging  a  rope  across  the  track.     On  the  return  trip 
that  day,  however,  between  5  and  6  o'clock  in  the  evening,  in  at- 
tempting to  pass  under  the  ropes  the  cab  of  the  engine  caught  the 
first  of  the  ropes,  dragging  the  other  down  and  causing  it  to 
sweep  across  the  flat  car  being  pushed  by  the  engine,  and  to  drag 
the  plaintiff  off  between  the  car  and  the  engine,  the  engine  passing 
over  both  his  legs,  mashing  them,  and  resulting  in  their  amputa- 
tion, one  at  the  knee  joint,  the  other  between  the  knee  and  ankle. 
It  was  proven  at  the  trial  that  on  the  day  of  the  injury  the  derrick 
was  being  dismantled;   that  a  car  for  removing  it  had  been  set 
there  for  that  purpose,  and  that  some  30  minutes  before  the  work 
train  reached  that  point  on  its  return  trip  these  guy  ropes  across 
the  track  had  been  loosened  by  some  men  employed  by  Tully,  the 
contractor,  causing  them  to  sag,  resulting  in  the  injury  to  plain- 
tiff, and  for  which  this  action  is  brought. 

It  did  not  appear  in  the  Newhouse  Case  that  the  derrick  in 
question  belonged  to  Tully,  and  had  been  employed  by  him  as  an 
independent  contractor,  and,  as  now  appears  in  this  case,  that  the 
acddent  resulting  in  the  injuries  to  plaintiff  was  directly  traceable 
to  the  negligence  of  Tully,  or  his  employees,  in  loosening  the  guy 
ropes  and  allowing  them  to  sa^  and  to  remain  in  that  condition, 
as  stated,   when  encountered  by  the  work  train.     The  general 
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rule  relating  to  master  and  servant,  requiring  evidence  of  some  af- 
firmative acts  of  negligence  of  the  master,  either  of  omission  or 
commission,  pertaining  to  his  duties  to  his  servant  in  order  to 
render  him  liable  to  the  servant  for  injuries  sustained,  was 
thought,  in  the  Newhouse  Case,  to  be  satisfied  by  the  evidence 
tending  to  show  the  sagging  of  the  guy  ropes,  and  notice  thereof 
to  the  defendant  on  the  outward  trip,  which,  until  explained  by 
defendant  consistent  with  the  exercise  of  due  care,  entitled  the 
plaintiff  to  a  submission  of  his  case  to  the  jury.  In  the  Newhouse 
Case  the  defendant  relied  on  the  want  of  evidence  to  show  neg- 
ligence of  the  defendant.  In  the  present  case  negligence  is  not 
only  shown,  but  admitted.  But  the  defendant  relies  on  the  prop- 
osition that,  the  negligence  being  primarily  that  of  Tully,  an  in- 
dependent contractor,  or  his  employees,  its  whole  duty  to  the 
plaintiff  to  provide  him  with  a  reasonably  safe  place  to  work  was 
discharged  when  it  employed  Tully,  a  competent  person,  and  per- 
mitted him  to  suspend  the  guy  ropes  in  question  over  its  track, 
and,  as  counsel  for  defendant  say  in  their  brief,  we  are  brought 
face  to  face  with  the  question,  What  is  the  duty  of  a  railroad 
company  under  the  circumstances  of  this  case  ? 

The  general  rule  with  respect  to  the  liability  of  the  owner  for 
the  acts  of  an  independent  contractor,  as  stated  in  1  Thorap.  on 
Neg.  §  621,  is  "that  one  who  has  contracted  with  a  competent  and 
fit  person  exercising  an  independent  employment  to  do  a  piece  of 
work  not  in  itself  unlawful,  or  of  such  a  nature  that  it  is  likely 
to  become  a  nuisance,  or  to  subject  third  persons  to  unusual  dan- 
ger, according  to  the  contractor's  own  methods,  and  without  being 
subject  to  control  except  as  to  results  of  his  work,  and  subject  to 
other  qualifications  hereafter  stated,  will  not  be  answerable  for 
the  wrongs  of  ^uch  contractor,  his  subcontractors,  or  his  servants, 
committed  in  the  prosecution  of  such  work.     The  general  rule, 
stated  in  the  Newhouse  Case,  is  that  one  of  the  nonassignable 
duties  of  a  master  is  to  provide  his  servants  a  reasonably  safe 
place  to  work,  this  rule,  with  respect  to  railroads,  extending  to 
the  entire  track  over  which  the  servant  is  required  to  pass  in  the 
discharge  of  his  duties.     And  with  respect  to  railroads  this  is  a 
positive  duty,  which,  although  intrusted  to  an  independent  con- 
tractor, will  not  absolve  it  from  liability  for  nonperformance.    1 
Thomp.  on  Neg.  §§  646-665 ;  McCaffey  v.  Spuyten  Duyvile,  etc., 
R.  Co.,  61  N.  Y.  178,  19  Am.  Rep.  267;   Ryder  v,  Thomas,  13 
Hun    (N.  Y.)  296.    But  let  us  inquire  whether  Tully,  the  con- 
tractor, stood  in  the  relation  of  independent  contractor  with  re- 
spect to  the  operation  of  the  railroad  and  furnishing  the  plaintiff 
a  reasonably  safe  place  to  work.     Assume  that  he  had  an  in- 
dependent employment  to  build  abutments,  etc.,  and  permission 
of  the  railroad  company  to  stretch  his  guy  ropes  across  the  track 
of  the  company,  can  it  be  said  he  thereby  extended  his  position 
to  that  of  independent  contractor  with  reference  to  the  operation 
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of  the  railroad  of  the  defendants?  We  think  not.  He  was  em- 
ployed for  no  such  purpose.  The  permission  to  stretch  his  guy- 
ropes  across  the  track  undoubtedly  implied  a  contract  on  his  part 
to  securely  fasten  them,  and  to  protect  the  defendant  and  its  serv- 
ants from  all  dangers  resulting  from  the  breach  of  such  implied 
contract;  but  this  implied  agreement  would  certainly  not  absolve 
the  defendant  from  liability  for  injuries  to  its  servants.  In  Ort- 
lip  V.  Philadelphia,  etc.,  Traction  Co.,  198  Pa.  586,  48  Atl.  497, 
it  was  held  that,  "since  the  contract  there  involved  was  independ- 
ent only  as  to  the  work  of  constructing  the  roadbed,  in  all  matters 
incident  to  the  use  of  the  track  th«  contractors  and  their  work- 
men represented  the  will  of  the  company,  and  its  responsibility 
remained."  4  Thomp.  on  Neg.  §  4513.  But  if  we  concede  the 
independence  of  the  Tully  contract,  and  that  by  its  terms,  or  by 
implication,  it  covered  the  discharge  by  the  defendant  of  its  duty 
to  plaintiff  to  maintain  a  reasonably  safe  place  to  work,  the  effect 
of  such  contract  was  simply  to  delegate  to  Tully  performance  of 
the  nonassignable  duty  of  the  defendant,  rendering  it  liable  for 
the  negligent  performance  thereof  by  him.  4  Thomp.  on  Neg.  § 
4931,  citing,  among  other  cases.  North  Chicago  St.  R.  Co.  v. 
Dudgeon,  83  111.  App.  528,  affirmed  184  111.  477,  56  1^.  E.  796; 
Woodman  v.  Metropolitan  R:  Co.,  149  Mass.  335,  21  N.  E.  482, 
4  L  R.  A.  213,  14  Am.  St.  Rep.  427,  Moran  v,  Corliss  Steam- 
Engine  Co.,  21  R.  I.  386,  43  Atl.  874,  45  L.  R.  A.  267,  and  To- 
ledo Brewing  Co.  v.  Bosch,  101  Fed.  530,  41  C.  C.  A.  482.  See, 
also,  2  Bailey  on  Per.  Inj.  §§  2561,  2572,  citing  Burnes  v.  Kansas 
City,  Ft.  S.  &  M.  R.  Co.,  129  Mo.  41,  31  S.  W.  347,  Trainor  v, 
Phil.  &  R.  R.  Co.,  137  Pa.  148,  20  Atl.  632,  Titus  v,  Bradford,  B. 
&  K.  R.  Co.,  136  Pa.  618,  626,  20  Atl. '517,  20  Am.  St.  Rep.  944, 
Carrico  r.  W.  Va.  Cent.  &  P.  Ry.  Co.,  39  W.  Va.  86,  93,  19  S. 
E.  571, 24  L.  R.  A.  50,  Jackson  v,  N.  &  W.  R.  R.  Co.,  43  W.  Va. 
382,383,  27  S.  E.  278,  31  S.  E.  258,  46  L.  R.  A.  337,  and  Mc- 
Crecry's  Adm'x  v.  Railway  Co.,  43  W.  Va.  112,  27  S.  E.  327. 

In  the  North  Chicago  St.  R.  Co.  Case  this  rule  was  applied  in 
an  action  for  damages  by  a  railway  conductor  for  injuries  sus- 
tained from  granite  blocks  piled  up  along  the  tracks  by  an  inde- 
pendent contractor  engaged  in  repairing  the  tracks.  The  decision 
in  this  case  is  based  in  part,  at  least,  on  the  exception  to  the  gen- 
eral rule  respecting  the  liability  of  the  employer  for  the  negligence 
of  an  independent  contractor  that,  when  a  corporation  is  exercis- 
ing some  chartered  privilege  or  power  which  could  not  be  exer- 
cised independently  of  its  charter,  it  cannot  delegate  such  char- 
tered privilege  to  any  one.  But  the  case  did  not  turn  solely  on 
this  exception  to  the  general  rule ;  for,  besides  this  the  court  says : 
"It  should  not  be  forgotten  in  addition  to  the  foregoing  rule  that 
the  law  requires  that  the  master  shall  provide  a  reasonably  safe 
place  for  the  servant  to  work,  and,  failing  so  to  do,  is  answerable 
for  resulting  injuries,  unless  the  dangers  are  such  as  are  reason- 
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ably  incident  to  his  employment,  or  of  which  the  serv^ant  has  equal 
knowledge,  or  means  of  knowledge,  with  the  master,  or  where  the 
danger  is  imminent."  In  Brewing  Co.  v.  Bosch  the  brewing 
company  was  held  liable  for  injuries  sustained  by  its  ser\^ant 
from  the  negligence  of  an  independent  contractor,  employed  to 
repair  a  roof,  in  displacing  and  removing  weights  from  an  over- 
head beam  resting  on  the  roof,  while  engaged  in  repairing  the 
roof.  The  decision  is  predicated  upon  the  principle  that  **a  pos- 
itive personal  duty  cannot  be  delegated  to  an  agent  or  contractor, 
and  that  the  obligation  in  such  cases  is  to  do  the  thing  required, 
and  not  merely  employ  another  to  do  it;  and,  to  bring  a  case 
within  the  rule,  it  is  sufficient  if  the  duty  is  one  to  the  public  or 
a  third  person,  and  imposed  by  law  or  by  statute."  This  is  a  well- 
considered  case,  and  reviews  many  cases — some  of  the  same  cases 
cited  by  us,  and  among  them,  Burnes  z'.  Railroad  Co.,  129  Mo.  41, 
56,  31  S.  W.  347,  350.  In  that  case  the  court  says:  *The  duty 
of  keeping  its  road,  track,  and  yard  in  a  reasonably  safe  condi- 
tion is  a  personal  duty,  which  the  master  owes  the  servant;  and 
it  cannot  delegate  this  duty  to  any  servant,  high  or  low,  nor  can 
it  avoid  liability  by  letting  out  a  part  of  its  duties  as  a  common 
carrier  to  independent  contractors.  While,  for  many  purposes, 
this  relation  of  independent  contractors  will  be  recognized,  it  can- 
not be  sustained  to  shield  a  master  from  those  positive  personal 
obligations  cast  upon  him  by  his  relations  to  his  servant."  This 
is  the  same  doctrine  applied  in  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  De- 
laney,  22  Tex.  Civ.  App.  427,  55  S.  W.  538,  Jacobson  v.  John- 
son, 87  Minn.  185,  91  N.  W.  465,  Scandell  v.  Col.  Const.  Co..  50 
App.  Div.  512,  64  N.  Y.  Supp.  232,  and  Hustis  v,  Jas.  A.  Banister 
Co.,  63  N.  J.  Law,  465,  43  Atl.  651 — all  derrick  cases. 

Two  other  propositions  are  argued  by  way  of  defense:  First, 
that  having  employed  a  competent  independent  contractor  to  per- 
form a  part  of  the  work  of  constructing  its  roadbed,  and  per- 
mitted the  erection  of  the  derrick  ropes  over  its  track,  the  defend- 
ant is  not  liable  for  his  negligence  without  actual  notice  in  time 
to  avoid  the  injuries ;  and,  second,  that  it  is  not  shown  that  de- 
fendant had  notice  of  the  condition  in  which  the  guy  ropes  were 
left  by  the  contractor  shortly  before  the  accident,  and  in  time  to 
have  averted  the  danger,  and  consequently  that  the  risk  must  be 
regarded  as  one  assumed  by  the  plaintiff,  and  for  which  defend- 
ant cannot  be  rendered  liable.  To  support  the  first  proposition 
defendant's  counsel  rely  mainly  on  the  case  of  Norfolk  &  West- 
ern R.  Co.  V.  Stevens,  97  Va.  632,  34  S.  E.  525,  46  L.  R.  A.  367, 
where  it  is  held,  agreeably  to  the  general  rule,  but  without  any 
reference  to  the  exceptions  thereto,  that  "the  negligence  of  a 
bridge  company,  as  an  independent  contractor,  in  removing  too 
soon  the  false  work  on  a  new  railroad  bridge  which  it  had  con- 
tracted to  substitute  for  the  old  one  without  the  interruption  of 
traffic^  in  consequence  of  which  the  new  bridge  falls  with  a  train, 
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causing  the  death  of  the  fireman,  does  not  render  the  railroad 
company  liable,  if  it  had  made  a  proper  contract  with  the  bridge 
company,  and  that  was  an  established  and  reputable  concern, 
largely  engaged  in  such  work,  and  having  the  confidence  of  the 
business  public."  In  the  opinion  the  court  says :  "Absolute  safety 
is  unattainable,  and  employers  are  not  insurers.  They  are  liable 
tor  the  consequences,  not  of  the  danger,  but  of  negligence,  and 
the  unbending  test  of  negligence  in  methods,  machinery,  and  ap- 
pliances is  the  ordinary  usage  of  business.  Xo  man  is  held  by  law 
to  a  higher  degree  of  skill  than  the  fair  average  of  his  profession 
or  trade,  and  the  standard  of  due  care  is  the  conduct  of  the  aver- 
age prudent  man." 

We  do  not  think  this  case  takes  into  consideration  the  well- 
recognized  exceptions  to  the  general  rule  we  have  referred  to. 
The  positive  duties  of  a  railroad  company  to  its  employees,  al- 
ready noted,  in  connection  with  citations  of  other  cases,  cannot 
be  discharged  by  the  delegation  of  those  duties  to  others,  whether 
competent  or  not.    The  Virginia  case  is  reported  in  46  L.  R.  A. 
367,  with  an  editorial  note  referring  to  a  note  to  Hawver  zf.  Wha- 
len  (Ohio)  14  L.  R.  A.  832,  citing  the  cases  with  which  it  is  in 
conflict.     It  is  certainly  in  conflict  also  with  our  own  cases,  and 
the  cases  cited  from  other  courts.    Mr.  Labatt  says  (1  Labatt,  § 
153,  pp.  327-328)  :  "There  are  at  least  two  very  weighty  reasons 
why  the  theory  that  a  m*aster  is  entitled,  as  a  matter  of  law,  to 
rely  on  the  quality  of  appliances  obtained  from  a  reputable  man- 
ufacturer should  be  rejected.    On  of  these  is  that  such  a  theory 
is  essentially  inconsistent  with  the  doctrine  of  nondelegable  du- 
ties*'; and  the  other  reason  giyen  is  that,  "according  to  the  rule 
adopted  by  most  of  the  authorities,  the  servant  has  ordinarily 
no  right  of  action  against  the  manufacturer,  and,  if  he  cannot 
recover  of  his  master,  he  cannot  recover  at  all.     Assuming  the 
fiefect  which  caused  the  injury  to  have  been  discoverable  by  the 
exercise  of  proper  care,  some  one  ought,  in  fairness,  to  be  held 
responsible  for  its  existence,  and  it  is  a  mere  mockery  of  justice 
to  absolve  the  master  simply  on  the  ground  that  he  was  justified 
in  trusting  the  skill  and  diligence  of  a  person  who,  if  that  skill 
and  diligence  were,  as  a  matter  of  fact,  not  exercised  is  not  liable  to 
the  ser\'ant  because  there  is  no  privity  of  contract  between  them." 
^,  also,  the  discussion  of  the  subject  of  delegation  of  personal 
duties  to  an  independent  contractor.     2  Labatt,  §  558,  p.  1634. 
This  writer,  criticising  the  doctrine  of  Trainor  v.  Philadelphia, 
etc.,  R.  R.  Co.,  137  Pa.  148,  20  Atl.  632,  as  being  in  conflict  with 
the  later  case  of  Ortlip  v.  Phil.  &  W.  C.  Traction  Co.,  198  Pa. 
-^86, 48  Atl.  497,  already  referred  to,  says :    "It  is  worth  observing 
that,  as  the  doctrine  of  nondelegable  duties  had  not  been  formu- 
lated with  much  distinctness  at  the  time  the  earlier  case  was  de- 
<^ded,  it  is  extremely  probable  that  the  effect  of  such  a  conception 
^s  qualifying  the  rule  with  regard  to  independent  contractors  was 
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not  considered  at  all  by  the  court.  Indeed  the  opinion  delivered 
gives  no  indication  that  this  aspect  of  the  relations  of  the  parties 
was  taken  into  account."  And  at  page  1635  Mr.  Labatt  also 
states,  in  the  text,  the  doctrine  in  Virginia,  announced  in  the  case 
referred  to,  but  in  a  note  says,  in  reference  to  it:  **The  court 
does  not  refer  to  any  of  the  authorities  opposed  to  its  own  con- 
clusion, and  contents  itself  with  applying  the  general  rule  as  to 
independent  contractors,  without  noticing  the  possibility  of  an 
exception  to  that  rule  in  the  case  of  absolute  duties."  In  the  \\r- 
ginia  case  the  accident  was  due  to  the  act  of  the  bridge  company 
in  removing  the  false  work  under  the  incompleted  span,  the  other 
having  been  completed,  on  the  supposition  that  it  was  safe  to  do 
so,  the  train  on  which  plaintiff  was  at  work  passing  safely  over 
the  completed  span,  but  crashing  through  the  other.  We  think 
the  great  weight  of  the  modern  authorities  require  inspection  and 
tests  adequate  to  avoid  such  imminent  dangers.  We  must  there- 
fore negative  the  first  proposition. 

Did  the  defendant  have  notice  sufficient  to  charge  it  with  the 
negligence  of  the  contractor?  This  is  the  difficult  question  in  the 
case.  It  is  true,  as  argued  by  defendant's  counsel,  that  the  master 
is  not  an  insurer  of  his  servants'  safety,  and  is  "not  answerable 
at  law  for  a  failure  to  avert  or  avoid  peril  that  could  not  have 
been  foreseen  by  one  in  like  circumstapces,  and  in  the  exercise 
of  such  care  as  would  be  characteristic  of  a  prudent  person  so 
situated."  1  Labatt,  §  142.  Knowledge,  actual  or  obtainable  by 
reasonable  tests  and  inspections,  is  required  to  charge  the  master. 
1  Labatt,  chapters  10  and  11.  In  notes  2  and  3  to  section  156, 
c.  9,  Mr.  Labatt  has  collated  a  large  number  of  cases  where  the 
servant,  under  varying  facts  and  circumstances,  was  not  allowed 
a  recovery,  and  in  note  5  to  the  same  section  a  great  many  other 
cases,  more  or  less  difficult  of  reconciliation  with  the  former, 
where  the  servant  was  allowed  to  recover,  and  it  would  serve  no 
good  purpose  here  to  attempt  to  harmonize-  these  confficting  de- 
cisions. Many  of  them  relate  to  defects  in  machines  or  instru- 
mentalities actually  in  use  by  the  servant,  and  not  to  the  safety 
of  the  place  of  work,  many  to  hidden  defects.  Assuming  that 
the  guy  ropes  over  the  track  were  and  had  been  securely  fastened 
during  the  operation  of  the  derrick,  and  up  to  witljin  a  half  hour 
before  the  accident,  and  did  not  when  thus  used  render  the  track 
at  that  point  unsafe,  as  to  which  there  is  no  evidence  to  the  con- 
trary, was  the  defendant  chargeable  with  notice  of  the  dangerous 
condition  in  which  they  had  been  left  by  the  servants  of  Tally, 
the  contractor,  a  half  hour  before  the  accident  occurred,  so  as  to 
render  it  liable  to  plaintiff?  No  amount  of  inspection  prior  to 
the  time  when  the  ropes  were  loosened  would  have  discovered  the 
dangerous  condition  of  the  guy  ropes  a  half  hour  later.  Had 
sufficient  time  elapsed  after  the  ropes  were  loosened  to  impute 
notice?    Notice  to  a  mere  co-servant,  "not  chargeable  with  the 
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performance  of  the  duties  which  supervened  as  a  result  of  the 
acquisition  of  that  knowledge,"  will  not  do  (1  Labatt,  §  149), 
but  notice  to  a  vice  principal  is  notice  to  the  master.  1  Labatt, 
§150.  If  Tully  be  treated  as  vice  principal,  under  an  express 
or  an  implied  contract  with  defendant  to  keep  the  railroad  track 
at  that  point,  as  regards  the  derrick  and  guy  ropes,  in  safe  con- 
tlition.  then  notice  to  him,  or  his  servants  in  charge,  would  be 
imputable  to  the  defendant.  4  Thomp.  on  Neg.  §  4961 ;  2  Labatt, 
§  358.  Another  duty  of  the  master,  respecting  proper  inspection 
imposed  by  some  cases,  is  **to  keep  a  reasonably  careful  watch 
upon  the  various  parts  of  his  plant,  to  the  end  thai  they  might 
nut  unduly  imperil  the  safety  of  his  servants  by  way  of  temporary 
conditions  which  the  progress  of  the  work  might  create  in  thdr 
l.cal  relations  to  each  other  or  to  the  servants."  1  Labatt,  §  164, 
and  cases  cited  in  note  2.  Now  the  evidence  of  Jarrett,  the  brake- 
man,  and  of  Morris,  an  employee  of  Tully,  on  cross-examination, 
thougii  not  quite  so  clearly  as  might  be  desired,  tends  to  show 
that  Tully  was  personally  present,  himself  directing  the  dis- 
mantling and  removal  of  the  derrick.  Jarrett  says  Tully  was 
working  his  men  there  at  the  derrick ;  Morris  that  Tully  and  his 
men  were  dragging  this  block  and  tackle  across  the  track  at  the 
5ame  time  the  train  went  up  in  the  afternoon.  Morris  also  says 
he  did  not  know  the  guy  ropes  were  sagging  until  about  two 
minutes  before  the  train  ran  into  them. 

We  are  disposed  to  hold,  on  these  authorities  and  this  evi- 
dence in  this  case,  that  as  to  the  maintenance  of  the  track  in  a  rea- 
sonably safe  condition,  at  the  point  opposite  this  derrick,  Tully's 
relation  to  defendant  was  that  of  vice  principal,  and  that  notice 
to  him  of  the  condition  in  which  he  had  left  the  guy  ropes  must 
be  imputed  to  the  defendant.  Besides  the  defendant  evidently  had 
notice,  from  the  progress  of  the  work  of  the  contractor  to  com- 
pletion, and  by  setting  the  car  there  to  remove  the  derrick,  that 
it  was  about  to  be  taken  down,  and  of  the  dangers  incident 
thereto,  calling  for  greater  care  and  superintendence  on  its  part. 
This  rule  was  applied  in  Rhode  Island,  in  Moran  v.  Corliss 
Steam  Engine  Co.  The  plaintiff  sustained  his  injuries  by  coming 
w  contact  with  an  electric  wire  supplying  a  motor  crane,  in- 
stalled on  defendant's  premises  by  an  independent  contractor, 
but  not  yet  turned  over  to  defendant,  the  result  either  of  defect- 
ive connection  between  the  hauling  chain  and  motor,  insufficient 
insulation,  or  by  the  wire  on  defendant's  premises,  by  the  action 
of  a  high  wind,  coming  in  contact  with  wires  outside  its  premises 
more  heavily  charged.  The  court  says :  "The  accidental  crossing 
^>y  contact  of  wires  caused  by  their  sagging  or  breaking,  or  by 
^igh  winds  and  other  causes,  and  the  consequent  charging 
oj  the  wire  carrying  a  lighted  current  with  a  dangerous  charging 
^rom  a  more  heavily  charged  wire,  is,  in  our  opinion,  of 
sufficiently   frequent  occurrence  to  have  suggested  to   defend- 
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ant  the  liability  to  accident  from  that  cause,  and  to  have 
required  it  to  take  precautions  against  injury  to  its  employ- 
ees thereby."  The  application  of  the  same  principle  is  fur- 
ther illustrated  in  Gulf,  C.  &  S.  F.  Ry.  Co.  v,  Delane^',  Wood- 
man ZK  Metropolitan  R.  Co.,  supra,  and  other  cases  cited.  In 
our  opinion,  therefore,  the  defendant  having  permitted  the  erec- 
tion of  this  derrick  so  near  to  its  tracks,  supported  as  it  was  by 
these  overhanging  guy  ropes,  was  bound,  in  the  discharge  of  its 
nondelegable  duty  to  its  servants,  to  keep  a  watchful  supervision 
over  it,  and  that  by  the  progress  of  the  work,  and  by  setting  the 
car  there  for  the  removal  of  the  derrick,  it  was  thereby  charge- 
able with  sufficient  notice  to  require  vigilant  supervision  and 
inspection  necessary  to  avert  the  dangers  incident  to  the  work. 
Otherwise  it  could  not  have  discharged  its  duty  to  its  serv^ants. 
These  views  require  a  reversal  of  the  judgment  and  awarding 
the  plaintiff  a  new  trial. 

Note.  In  his  petition  for  a  rehearing  defendant's  counsel 
challenge  the  correctness^  of  the  opinion  filed.  They  say  it  is  in 
conflict  with  Sanderson  v.  Panther  Lumber  Co.,  50  W.  \'a.  42, 
40  S.  E.  368,  55  L.  R.  A.  908,  88  Am.  St.  Rep.  841,  and  tliat.  if 
it  is  intended  to  overrule  that  case,  we  should  sav  so.  That  was 
a  fellow-servant  case.  In  reference  to  the  facts  recited,  and  the 
basis  of  the  decision,  it  is  said,  at  page  45  of  50  \V.  Va.,  at  page 
370  of  40  S.  E.  (55  L.  R.  A.  908,  88  Am.  St.  Rep.  841) :  "So 
the  condition  of  the  track  cannot  and  should  not  have  anything 
to  do  with  the  determination  of  this  case,  especially  as  the  plain- 
tiff admits  that  it  was  the  negligence  of  the  engineer  in  reckless 
management  of  the  train  and  engine,  owing  to  bad  temper,  that 
caused  the  accident.  Knowledge  of  the  defect  in  the  engineers 
power  to  properly  control  his  temper  was  not  brought  home  to 
the  defendant,  nor  the  defect  in  the  sand  pipe  or  want  of  sand. 
Hence  the  defendant  could  not  be  held  liable  by  reason  of  these 
things,  for  it  was  not  shown  that  it  was  guilty  of  negligence 
with  regard  thereto."  It  is  apparent,  therefore,  that  the  act  of 
negligence  relied  on  in  that  case,  and  on  which  the  decision  turned, 
was  purely  an  act  of  negligence  of  a  fellow  servant  in  the  op- 
eration of  the  road,  having  no  reference  to  the  question  of  a 
safe  place  to  work.  In  Jackson  v,  N.  &  W.  R.  R.  Co.,  43  \V.  ^'a. 
380,  27  S.  E.  278,  31  S.  E.  258,  46  L.  R.  A.  337,  cited  in  the 
opinion,  Judge  Brannon,  referring  to  the  non-assignable  duties 
of  the  master,  at  page  383  of  43  W.  Va.,  at  page  280  of  27  S. 
E.  (31  S.  E.  258,  46  L.  R.  A.  337),  says:  "These  duties  are 
sometimes  spoken  of  as  duties  in  construction,  preparation,  and 
preservation,  as  contrasted  with  mere  work  of  operation;  for 
instance,  the  construction  of  the  railroad  or  other  work,  the  prep- 
aration of  machinery  and  implements  to  be  used  in  the  business, 
the  preservation  of  the  track  or  working  place,  or  machinery  and 
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appliances,  in  proper,  safe  condition,  and  the  selection  of  proper 
ser\'ants  to  work."  And  at  page  384  of  43  W.  Va.,  at  page  280  of 
27  S.  E.  (31  S.  E.  258,  46  L.  R.  A.  337),  he  says:  "You  cannot 
make  the  master  liable  for  an  act  of  mere  operation,  no  matter 
by  what  servant  done.  You  cannot  exempt  him  from  an  act 
not  one  of  mere  operation,  but  of  his  personal  duty,  though  done 
by  any  servant/'  The  first  point  of  the  syllabus  in  that  case  is : 
"The  test  whether  a  master  is  liable  to  one  servant  for  the  neg- 
ligence of  another  servant  is  the  character  of  a  negligent  act.  If 
it  be  in  the  doing  of  an  act  incumbent  on  the  master  as  a  duty  of 
rht  master  to  the  servant,  the  master  is  liable ;  otherwise  not." 

On  the  question  of  what  is  sufficient  notice  to  the  master  in 
the  case  of  defective  machinery,  applicable  also  to  a  safe  place  to 
work,  this  court  said,  in  Riley  v.  Railway  Co.,  27  W.  Va.  160:  "It 
may  also  be  observed  that,  according  to  the  rules  and  principles  here- 
inbefore stated  and  discussed,  the  knowledge  of  the  unsafe  or  defec- 
tive condition  of  the  machinery,  etc.,  mentioned  in  said  third  prop- 
osition, if  brought  home  to  the  servant  or  middleman,  to  whom 
tlie  duty  of  remedying  or  repairing  such  machinery,  etc.,  has 
been  delegated,  or  if  he  by  the  use  of  due  care  and  diligence 
ought  to  have  discovered  it,  will  be  considered  notice  to  or  knowl- 
edge by  the  company.  What  is  notice  to  such  servant  will  be 
treated  as  notice  to  the  company,  and  what  he  ought  to  know,  and 
might  know  by  due  care  and  diligence,  will  be  regarded  as  known 
by  the  company,  and  it  will  be  held  accountable  in  such  case  to 
the  same  extent  that  it  would  if  it  had  the  knowledge,  or  means 
of  knowledge,  possessed  by  such  servant." 

The  doctrine  of  the  case  of  Norfolk,  etc.,  Ry.  Co.  v.  Stevens, 
97  Va.  632,  34  S.  E.  525,  46  L.  R.  A.  367,  is  again  urged  for  con- 
sideration, and  as  propounding  the  correct  rule  of  law  applicable 
to  this  case.  As  we  pointed  out  in  the  opinion,  that  case  failed 
to  recognize  the  exceptions  to  the  general  rule  stated  governing 
this  case,  and  which  in  our  opinion  should  have  controlled  that 
case  also,  and  for  which  it  has  been  criticised.  No  court,  so  far 
as  we  have  found,  has  approved  it,  and  it  is  opposed,  not  only  by 
om;own  cases,  but  by  many  other  decisions. 

Out  of  respect  for  the  able  counsel  for  defendant  and  on  ac- 
count of  the  vigor  with  which  he  has  pressed  the  subject  upon 
^s,  as  well  as  our  great  desire  to  reach  proper  conclusions,  we 
have  carefully  reconsidered  the  opinion,  and  re-examined  the 
niany  text-books  and  court  decisions  on  the  subject;  and,  after 
having  done  so,  we  have  come  again  to  the  deliberate  judgment 
that  we  have  announced  no  new  principle,  nor  departed  from  the 
well-beaten  path  marked  out  by  the  authorities  cit^d  and  many 
others  that  might  be  cited  in  support  thereof. 
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New   York  Central  &  Hudson    River   Railroad  Company, 

Plff.  in  Err-,  v.  United  States. 

(Argued  December  14,  15,  16,  1908.     Decided  February  23,  1909.; 

[29  Sup.  Ct.  Rep.  3Q9.] 

Statutes — ^Prospective  or  Retrospective  Operation — Elkins  Act. — 
The  payment  of  a  rebate  after  the  passage  of  the  Elkins  act  of 
February  19,  1903  (32  Stat,  at  L.  847,  chap.  708,  U.  S.  Comp.  Stat. 
Supp.  1907,  p.  880),  but  upon  shipments  of  property  transported  prior 
to  that  enactment,  is  comprehended  by  its  provisions  that  it  shall  be 
unlawful  to  offer,  grant,  or  give,  or  to  solicit,  accept,  or  receive,  any 
rebate  in  respect  to  property  in  interstate  commerce  transportaticn, 
whereby  any  such  property  shall  be  transported  at  less  than  the  pub- 
lished rates. 

Criminal  Law — ^Appeal — ^Prejudicial  Error — Defective  Indictment- 
Only  substantial  defects  in  an  indictment  are  available  to  reverse  a 
judgment  of  conviction  on  a  writ  of  error. 

Criminal  Law — Appeal — Prejudicial  Error — Instructions. — A  further 
charge  to  the  jury  upon  their  return  into  court,  which,  standing 
alone,  might  permit  a  conviction  for  violating  the  interstate  com- 
merce act  under  an  indictment  framed  under  the  Elkins  act  of  Feb- 
ruary 19,  1903,  is  not  ground  for  reversal  if  the  whole  charge,  taken 
together,  submits  to  the  jury  as  a  basis  of  conviction  only  the  acts 
which  occurred  after  the  passage  of  the  Elkins  act. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York  to  review  a  conviction  of  a  car- 
rier for  giving  rebates  in  violation  of  the  Elkins  act.   Affirmed. 

See  same  case  below  on  demurrer,  146  Fed.  298. 
The  facts  are  stated  in  the  opinion. 

Messrs,  Austen  G.  Fox,  John  D,  Lindsay,  and  Albert  H.  Har- 
ris for  plaintiff  in  error. 

Mr.  Henry  L.  Stintson,  Attorney  General  Bonaparte,  and  As- 
sistant General  Ellis  for  defendants  in  error. 

Mr.   Justice  Day  delivered  the  opinion  of  the  court : 

This  case  was  argued  and  submitted  with  No.  57,  just  decided. 
[212  U.  S.  — ,  ante,  304,  29  Sup.  Ct.  Rep.  3(M].  In  the  circuit 
court  of  the  United  States  for  the  southern  district  of  New  York 
the  plaintiff  in  error  was  convicted  by  the  verdict  of  a  jury,  and 
sentenced  under  the  Elkins  act  (32  Stat,  at  L.  847,  chap.  708, 1'. 
S.  Comp.  Stat.  Supp.  1907,  p.  880)  to  pay  a  fine  of  $18,000.  The 
indictment  consisted  of  two  counts.  The  first  charges  the  es- 
tablishment and  publication  of  the  tariff  rate  upon  sugar  over  the 
line  of  the  plaintiff  in  error  and  other  railroads,  from  the  cit}*  of 
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New  York  to  the  city  of  Cleveland,  Ohio,  at  the  rate  of  21  cents 
per  hundred  pounds;  that  on  November  20,  1902,  the  railroad 
company  entered  into  an  unlawful  agreement  with  the  shipper, 
the  American  Sugar  Refining  Company,  whereby  its  sugar  should 
be  shipped  over  said  lines,  and,  the  lawful  tariff  being  paid 
thereon,  the  railroad  company  would  give  a  rebate  to  the  shipper 
of  6  cents  for  each  hundred  pounds  of  sugar  transported  to  Cleve- 
land, Ohio,  for  reconsignment  to  points  beyond,  and  a  rebate  of 
4  cents  for  each  one  hundred  pounds  transported  to  Cleveland 
fur  local  delivery.  The  agreement  further  stipulated  that  the 
shipper  should  present  its  claim  for  rebate  under  the  agreement 
aforesaid,  and  the  same  should  be  paid  by  the  railroad  company, 
thereby  reducing  the  published  tariff  by  .6  cents,  or  4  cents  for 
each  hundred  pounds  of  sugar,  according  to  the  destination 
thereof.  The  carriage  of  sugar  under  the  arrangement  was 
charged,  payment  of  the  published  tariff  rates,  and  the  presenta- 
tion of  claims  for  rebates  is  also  alleged,  and  it  it  charged  that 
on  April  3,  1903,  the  ;-ailroad  company  paid  to  the  American 
Sugar  Refining  Company  $26,141.81  by  way  of  rebate  in  re- 
spect of  the  transportation  of  sugar-  under  the  agreement. 

The  second  count  is  substantially  the  same  as  the  first,  except 
the  allegation  of  the  preliminary  arrangement  to  pay  the  rebates 
is  omitted.  The  record  discloses  that  the  plaintiff  in  error  and 
other  railroad  companies,  during  the  time  covered  in  the  in- 
dictment, had  established  and  were  operating  a  fast  freight  line 
from  the  city  of  New  York  to  the  city  of  Cleveland;  that  the 
pubHshed  rate  for  the  transportation  of  sugar  over  said  route 
from  Xew  York  to  Cleveland  was  21  cents  per  hundred  pounds; 
that  Xathan  Guilford  and  Fred  L.  Pomeroy,  the  general  freight 
traffic  manager  and  the  assistant  freight  traffic  manager,  respec- 
tively, of  the  defendant,  were  authorized  to  establish  ra^^cs  at 
which  freight  was  to  be  carried,  and  to  unite  with  other  cnm- 
panics  in  establishing,  filing,  and  publishing  a  list  of  through 
rates.  The  record  also  discloses  that  the  American  Sugar  Refin- 
ing Company  was  a  New  Jersey  corporation  engaged  in  refining 
sugar  in  Brcx>klyn  and  Jersey  City;  that  it  made  large  shipments 
to  Cleveland  as  well  as  to  other  parts  of  the  country ;  that  the 
sales  department  of  the  company,  which  routed  the  sugar  sold  '.o 
different  parts  of  the  country  and  transported  over  different  rail- 
roads, acted  according  to  instructions  received  from  one  Lowell 
M.  Palmer,  who  was  in  charge  of  the  handling  of  the  railn.'ad 
^siness  of  the  company,  and  furnished  the  sales  department  with 
*'reight  rates  and  arrangement  of  routes  for  the  shipments.  Ft 
also  appears  that  on  the  24th  day  of  July,  1902,  with  an  assistant 
named  Riley,  Palmer  met  Pomeroy  at  his  office,  and  a  memo- 
randum was  thereupon  made,  evidencing  an  agreement  between 
^he  parties  as  follows : 
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Memorandum  made  July  24,   1902. 

Present — 

Mr.  L.  M.  Palmer,  Mr.  T.  P.  Riley,  Mr.  F.  L.  Pomeroy. 

Sugar  shipments  to  Cleveland  and  beyond: 

1st.  Shipments  to  be  billed  from  New  York,  regular  tariff  rate, 
21  cents  per  100  poinds. 

2d.  Mr.  L.  M.  Palmer  to  be  allowed  as  lighterage  in  regular 
monthly  settlements,  4  1-5  cents  per  100  pounds. 

3d.  Mr.  L.  M.  Palmer  to  present  no  claims  for  cartage  or  trans- 
fer on  sugar  consigned  under  the  arrangement  to  the  American 
Sugar  Refining  Company,  Merwin  street,  Cleveland. 

4th.  The  New  York  Central  to  make  reclamation  against  Mr. 
L.  M.  Palmer  for  a  refund  of  1  1-5  cents  per  100  pounds,  account 
lighterage  allowed  him  in  regular  billing.  This  amount  to  be 
handed  to  the  New  York  Central  by  Mr.  L.  M.  Palmer  in  cash. 

5th.  Mr.  L.  M.  Palmer  to  make  a  special  claim  under  personal 
cover  to  F.  L.  Pomeroy  against  the  New  York  Central  for  over- 
charge on  such  shipments  of  sugar  to  Cieveland  as  are  covered 
by  the  first  clause  of  this  memorandum  on  the  basis  of  6  cents 
per  100  pounds. 

6th.  This  arrangement  to  apply  to  all  sugar  billed  to  ^lerwin 
street  warehouse,  whether  delivered  locally  in  Cleveland  or 
reconsigned  beyond  Cleveland.  The  question  of  exactly  what  the 
net  basis  is  to  be  on  shipments  under  this  arrangement  deliverec! 
locally  in  Cleveland  to  remain  in  abeyance  until  Mr.  Guilford's 
return,  for  submission  to  him  as  to  his  understanding  of  the  ar- 
rangement. In  any  event,  the  difference  in  the  rate  between  sugar 
delivered  locally  and  reconsigned  not  to  exceed  2  cents  per  100 
pounds. 

Afterwards,  by  an  exchange  of  letters  between  Palmer  and 
Guilford,  4  cents  a  hundred  pounds  was  fixed  as  the  rebate  to 
be  allowed  on  sugars  delivered  in  the  city  of  Cleveland,  and  6 
cents  upon  shipments  reconsigned  beyond  the  city  of  Cleveland. 
Between  July  24,  1902,  and  December  6,  1902,  the  American 
Sugar  Refining  Company  shipped  a  large  amount  of  sugar  from 
New  York  to  Cleveland,  paying  thereon  the  full  tariff  of  21  cents 
per  one  hundred  pounds.  Thereafter  claims  were  made  up  under 
the  direction  of  Palmer  against  the  New  York  Central  &  Hudson 
River  Railroad  Company,  purporting  to  be  for  overcharges,  and 
which  were  made  upon  the^  basis  agreed  upon  in  the  memoran- 
dum aforesaid,  and  no  evidence  was  introduced  in  the  case  show- 
ing that  these  rebates  had  any  legitimate  ground  to  rest  upon. 
These  claims  were  allowed  and  paid  as  hereinafter  stated. 

Objections  as  to  the  constitutionality  of  the  Elkins  act  were 
made  in  this  case,  and,  as  they  are  disposed  of  in  the  opinion 
announced  in  No.  57,  just  decided  [212  U.  S.  — ,  ante,  304,  29 
Sup.  Ct.  Rep.  304],  the  conclusions  therein  stated  need  not  be 
repeated.  The  point  principally  urged  for  a  reversal  of  the  judg- 
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ment  in  this  case  turns  upon  the  construction  of  the  Elkins  act, 
having  reference  to  the  fact  that  the  property  concerning  which 
the  agreement  for  a  rebate  was  made  was  transported  prior  to  the 
taking  effect  of  the  Elkins  act,  February  19,  1903.  In  this  case 
the  agreement  was  inade  July  24,  1902,  and  the  goods  were  actu- 
ally transported  before  the  act  went  into  effect.  The  payment  of 
the  rebate  was  made  on  April  2,  1903,  after  the  act  went  into  ef- 
fect. As  we  have  already  had  occasion  to  hold  in  No.  57,  supra, 
where  the  legal  tariff  rate  was,  in  fact,  paid  by  the  shipper  to  the 
carrier,  the  rebating  was  not  complete  until  the  money  was  actu- 
ally refunded.  The  legal  and  published  rate  was  the  one  which 
the  shipper  was  obliged  to  pay,  and  no  arrangement  for  any  dif- 
ferent rate  could  have  been  enforced  at  any  time  against  the 
carrier.  Texas  &  P.  R.  Co.  v,  Mugg,  202  U.  S.  242,  50  L.  ed. 
1011.  26  Sup.  Ct.  Rep.  628;  Gulf,  C.  &  S:  F.  R.  Co.  v.  Heffley, 
158  U.  S.  98,  39  L.  ed.  910,  15  Sup.  Ct.  Rep.  802. 

Before  considering  the  terms  of  the  Elkins  act  it  is  to  be 
noted  that  the  arrangement  for  the  rebate  was  an  illegal  act,  for 
which  the  agents  of  the  carrier  might  have  been  criminally  pun- 
ished in  accordance  with  the  terms  of  the  interstate  commerce 
act  then  in  force.  25  Stat,  at  L.  855,  chap.  382,  §§  6,  10,  U.  S. 
Comp.  Stat.  1901,  p.  3158.  The  Elkins  act  amended  the  former 
law  by  providing  punishment  in  criminal  proceedings  against  the 
corporation  as  well  as  its  agents  for  the  offense  of  making  il- 
1^1  rebates  from  the  published  tariff  rates.  There  was  then  no 
vested  right  in  the  shipper  or  the  carrier  to  have  the  illegal  agree- 
ment consummated  by  the  payment  of  the  rebate  arranged  for. 
In  this  attitude,  and  with  the  purpose  of  making  the  law  more 
eflFectual,  it  was  amended  by  the  Elkins  act  so  as  to  bring  cor- 
porations within  the  provisions  of  the  law,  and  to  make  offenses 
under  it  punishable  by  criminal  proceedings  against  corporations. 

The  Elkins  act  provides : 

"And  it  shall  be  unlawful  for  any  person,  persons,  or  corpora- 
tion to  offer,  grant,  or  give,  or  to  solicit,  accept,  or  receive  any  re- 
bate, concession,  or  discrimination  in  respect  of  the  transporta- 
tion of  any  property  in  interstate  or  foreign  commerce  by  any 
common  carrier  subject  to  said  act  to  regulate  commerce  and  the 
acts  amendatory  thereto,  whereby  any  such  property  shall,  by  any 
device  whatever,  be  transported  at  a  less  rate  than  that  named  in 
the  tariffs  published  and  filed  by  such  carrier  as  is  required  by 
said  act  to  regulate  commerce  and  the  acts  amendatory  thereto, 
or  whereby  any  other  advantage  is  given  or  discrimination  is 
practiced."  32  Stat,  at  L.  847,  chap.  708,  U.  S.  Comp.  Stat.  Supp. 
1907,  p.  880. 

It  is  the  contention  of  the  plaintiff  in  error  that  the  language 
of  this  statute  addresses  itself  to  the  future,  and  it  asks  the  ap- 
plication of  the  well-known  rule  that  statutes  are  presumed  to  be 
prospective  in  their  oper^ation,  and  contends  that  this  act  has  no 
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reference  to  property  transported  in  interstate  commerce  at  less 
than  the  published  rates  at  any  time  before  the  act  went  into  ef- 
fect. Reading  the  latter  part  of  the  sentence,  "whereby  any  such 
property  shall,  by  any  device  whatever,  be  transported  at  a  less 
rate,"  etc.,  the  act  would  seem  to  have  reference  to  future  trans- 
portations only.  But,  in  an  earlier  part  of  the  same  sentence,  it 
has  been  provided  that  it  shall  be  unlawful  to  offer,  grant,  or 
give,  to  solicit,  accept,  or  receive  any  rebate  in  respect  to  property 
in  interstate  commerce  transportation  "whereby  any  such  prop- 
erty shall  be  transported  at  a  less  rate  than  that  named  in  the 
tariffs,"  etc.  Taking  the  sentence  altogether,  it  is  apparent  that 
its  purpose  is  to  punish  the  giving  of  a  rebate,  in  respect  of 
transportation  of  property  in  interstate  commerce,  which  shall 
have  the  effect  to  give  or  receive  such  transportation  at  less  than 
the  published  rates. 

Manifestly  the  act  does  not  refer  alone  to  the  transportation  of 
the  property,  although  that  is  an  essential  element  of  the  of- 
fense, but  the  thing  aimed  at  is  the  giving  or  receiving  of  a  re- 
bate whereby  the  property  shall  be  transported  at  less  than  the 
rates  named  in  the  published  tariffs.  It  is  the  transaction  of  giv- 
ing or  receiving  the  rebate,  etc.,  with  the  effect  that  the  goods  of 
the  shipper  thus  preferred  shall  be  transported  at  a  reduction  from 
the  published  rates,  which  is  penalized. 

As  we  have  had  occasion  to  say  in  No.  57,  212  U.  S.  — ,  ante, 
304,  29  Sup.  Ct.  Rep.  304,  the  giving  of  the  rebate  is  complete 
and  the  offense  committed  when  a  part  of  the  legal  rate  already 
paid  has  been  refunded.  The  word  shall  refers  to  the  happening 
of  the  event, — the  giving  of  the  illegal  rebate, — and  was  not  in- 
troduced into  the  statute  for  the  purpose  of  making  future  trans- 
poration  illegal.  No  new  legislation  was  required  to  make  trans- 
portation under  such  an  agreement  illegal.  The  object  of  the 
statute  was  to  punish  rebates  given  or  received  after  the  passage 
of  the  act  in  respect  to  property,  the  subject  of  interstate  transpor- 
tation, and  to  make  the  carrier  corporation  criminally  liable 
therefor. 

We  think  that  the  circuit  court  was  right  in  holding  that  this 
section  of  the  law  applied  to  the  rebate  paid  in  April,  1903,  after 
the  taking  effect  of  the  Elkins  act. 

Objections  were  taken  to  the  indictment,  but  we  think  that  it 
sets  forth  with  sufficient  definiteness  the  elements  of  the  offense 
of  which  it  was  intended  to  charge  the  plaintiff  in  error.  At  this 
stage  of  the  proceedings  only  substantial  defects  in  the  indictment 
are  available  to  reverse  the  judgment  of  conviction.  Connors  r. 
United  States,  158  U.  S.  408,  411,  39  L.  ed.  1033,  1034,  15  Snp. 
Ct.  Rep.  951. 

Error  is  alleged  to  have  been  committed  in  what  the  court  saici 
to  the  jury  upon  their  return  into  court  after  the  charge.  The 
record  upon  this  subject  is  as  follows: 
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The  court  thereupon  charged  the  jury  further  as  follows : 

Gentlemen,  I  have  received  this  paper  from  the  foreman  of 
the  jury:  "Does  the  payment  of  rebate  after  the  passage  of  the 
Elkins  act  on  shipments  made  before  the  passage  of  the  act  con- 
stitute a  crime  under  the  law?" 

To  that  I  reply  that  it  does,  provided  the  payment  was  made 
with  a  criminal  intent.  The  criminal  intent  does  not  mean  with 
any  wicked  intent-  The  payment  of  rebates  is  not  morally  a 
crime.  It  was  made  a  misdemeanor  by  statutes,  and  if  a  cor- 
poration or  officer  of  a  corporation  pays  a  rebate  with  an  intent 
thereby  to  make  the  pa3mient  in  violation  of  the  provisions  of 
the  statute  prohibiting  it,  he  does  it  with  a  criminal  intent. 

There  are  three  provisions  in  this  act  under  either  one  of  which, 
it  you  find  that  the  evidence  supports  the  charge,  you  may  con- 
^^ct.  If  you  find,  upon  the  evidence  in  this  case,  that  Mr.  Guil- 
f<"'rd  cr  Mr.  Pomeroy  was  guilty  of  charging,  demanding,  collect- 
ing:, or  receiving  from  the  American  Sugar  Company  a  less  com- 
pensation for  the  transportation  of  the  sugar  mentioned  in  the 
indictment  than  the  rate  specified  in  the  schedule  filed  with  the 
commission,  you  may  find  the  defendant  guilty. 

Under  another  provision  of  this  act,  if  you  find  that  this  de- 
fendant has  been  guilty  of  a  wilful  failure  to  strictly  observe  the 
tariff  filed,  specifying,  the  rates  for  the  transportation  of  sugar, 
you  may  find  them  guilty.  Or,  if  you  find  that  this  corporation 
ha>  offered,  granted,  or  given  any  rebate,  concession,  or  discrimi- 
nation upon  the  property  transported  in  this  case,  "whereby  any 
*^uch  property  shall,  by  any  device  whatever,  be  transported  at  a 
less  rate  than  is  fixed  in  the  schedule,"  you  may  find  the  defend- 
ant guilty,  provided  in  each  of  these  cases  you  find  the  criminal 
intent  when  the  act  was  done,  by  which  is  meant  an  intention  to 
^  >  an  act  which  violates  this  law.    You  may  retire,  gentlemen. 

Mr.  Lindsay :  I  would  like  to  call  your  Honor's  attention  to  the 
^act  that  you  instructed  the  jury  they  might  find  the  defendant 
^iiilty  if  they  "offered."  There  is  no  charge  in  this  indictment  of 
offering. 

The  Court :   I  did  not  say  offer,  I  think. 

Mr.  Lindsay:   Your  Honor  used  the  word  offer. 

The  Court :  I  withdraw  that  expression  if  I  used  it.  I  did  not 
intend  to  use  it. 

Mr.  Lindsay:  I  also  ask  your  Honor  in  this  connection  to 
charge  as  this  indictment  is  framed  under  the  Elkins  law  they 
cannot  convict  the  defendant  upon  this  indictment  for  anything 
which  transpired  before  the  going  into  effect  of  the  Elkins  act. 

The  Court :  Undoubtedly  the  payment  of  the  rebate  must  have 
taken  place  after  the  passage  of  the  act.  The  fact  that  the  prop- 
ert}'  was  transported  before  the  passage  of  the  act  does  not  bar 
a  conviction  in  this  case. 

It  is  contended  that  the  effect  of  this  charge  was  to  permit  the 
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defendant  to  be  convicted  of  violating  the  act  of  1887  [24  Stat. 
at  L.  380,  chap.  104]  as  amended  in  1889  (25  Stat,  at  L.  855, 
chap.  382,  U.  S.  Comp.  Stat.  1901,  p.  3158),  while  the  charge  in 
the  indictment,  framed  under  the  Elkins  act,  was  intended  to 
reach  an  offense  committed  after  it  went  into  effect,  and  to  cover 
the  unlawful  rebate  alleged  to  have  been  paid  in  April,  1903, 
after  taking  effect  of  that  act.  But  we  think  this  part  of  tlie 
record  should  be  read  in  connection  with  the  charge  of  the  court 
to  the  jury,  in  which  the  court  gave  a  history  of  the  previous  act 
to  regulate  commerce,  under  §  6  of  which  it  is  provided,  that  it 
shall  be  unlawful  for  such  common  carrier  to  charge,  demand, 
collect,  or  receive  from  any  person  or  persons  a  greater  or  less 
compensation  for  the  transportation  of  persons  or  property,  or 
for  any  service  in  connection  therewith,  between  any  points  as 
to  which  a  joint  rate,  fare,  or  charge  is  named  thereon  than  is 
specified  in  the  schedule  filed  with  the  Commission  in  force  at  the 
time,  and  referred  in  that  connection  to  the  amendatory  character 
of  the  Elkins  act  and  the  provisions  thereof  making  the  act,  omis- 
sion, or  failure  of  the  officer,  agent,  etc.,  within  the  scope  of  his 
employment,  the  act,  omission,  or  failure  of  the  carrier  as  well 
as  such  person.  This  part  of  the  charge  was  apparently  by  way 
of  introduction  to  the  charge  covering  the  specific  requirements 
of  the  Elkins  act^  The  judge  in  his  charge  summarized  and  com- 
mented upon  the  facts  proved  or  admitted  in  the  case,  and,  in 
concluding,  said  : 

"Now,  gentlemen,  no  evidence  has  been  offered  on  behalf  of. 
the  defendant  in  the  case,  and  I  understand  from  the  argument 
of  counsel  that  the  defendant's  defense  in  the  case  is  the  denial 
of  any  criminal  intent.  Gentlemen,  intent  is  essential  to  the 
establishment  of  any  charge  or  crime.  Of  course,  there  may  be 
legitimate  overcharges ;  there  may  be  repayments  for  money  paid 
to  a  railroad  company  that  are  perfectly  innocent  and  proper. 
Very  frequently  it  occurs  that  some  error  or  mistake  or  claim  of 
injury  arises  when  goods  are  being  shipped,  and  that  sort  of  thing 
gives  rise  to  reclamation  and  claims  of  that  $ort,  and  the  ques- 
tion for  you  to  decide  in  this  case  is  what  was  the  intent  with 
which  that  check  for  $26,000  and  odd  was  paid  ?  Was  it  paid  as 
a  pure  rebate  as  described  in  this  Elkins  act  and  in  the  interstate 
commerce  act,  or  was  it  paid  for  some  legitimate  and  proper  over- 
charge or  cause  ?  That  is  the  simple  question  in  this  case  for  you 
to  determine,  and  that  question  I  leave  for  you  to  pass  upon  on  the 
consideration  of  all  the  evidence  in  the  case." 

This  charge,  taken  in  connection  with  what  occurred  when  the 
jury  returned,  and  the  colloquy  which  followed  between  court  and 
counsel,  does  not,  we  think,  leave  in  doubt  that  the  court  submitted 
to  the  jury  as  a  basis  of  conviction  only  the  acts  which  occurred 
after  the  passage  of  the  Elkins  act.  The  acts  amounting  to  a  vio- 
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lation  of  that  law  were  specifically  charged  in  the  indictment  and 
admitted  or  proved  at  the  trial. 

The  charge,  taken  together,  submitted  the  question  of  the  in- 
tent of  the  defendant  to  do,  through  the  acts  of  its  agents,  au- 
thorized by  it,  the  things  denounced  in  the  statute.  The  charge 
was  as  favorable  as  the  plaintiff  in  error  was  entitled  to,  and  we 
find  no  substantial  error  in  the  proceedings. 

Judgment  affirmed. 

Mr.  Justice  Moody  took  no  part  in  the  decision  of  this  case. 


Edward  H.  Harriman,  Appt.,  v.  Interstate  Commerce  Com- 
mission. 

Otto  H.  Kahn,  Appt,  v.  Interstate  Commerce  Commission. 

Interstate  Commerce  Commission,  Appt.,  v,  Edward  H.  Har- 
riman. 

(Argued  November  3,  4,  1908.     Decided  December  14,  1908.) 

[29  Sup.  Ct.  Rep.  115.] 

Commerce — ^Interstate  Commerce  Commission — ^Investigations. — 
Witnesses  cannot  be  required  to  testify  before  the  Interstate  Com- 
merce Commission  except  in  connection  with  complaints  for  viola- 
tion of  the  interstate  commerce  act  or  with  the  investigation  by  the 
Commission  of  subjects  that  might  have  been  made  the  object  of 
complaint,  these  being  the  only  matters  contemplated  by  the  provi- 
sion of  §  12  of  that  act,  giving  the  Commission  power  to  require  tes- 
timony "for  the  purposes  of  this  act,"  which  power  cannot  be  exercised 
l>y  the  Commission  in  performing  its  duty  under  that  section  to  keep 
itself  informed  as  to  the  manner  and  method  in  which  the  business  of 
common  carriers  is  conducted,  nor  in  connection  with  the  enforcement 
of  the  requirement  of  §  20  respecting  reports  by  carriers,  nor  to  aid 
the  Commission  in  recommending,  pursuant  to  §  21,  additional  legis- 
lation to  Congress. 

Two  appeals  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York  to  review  orders  directing 
appellants  to  answer  certain  questions  put  during  an  investiga- 
tion by  the  Interstate  Commerce  Commission.  Reversed.  Also 
an  appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York  to  review  an  order  denying  a 
petition  to  compel  an  answer  to  certain  questions  put  during  an 
investigation  by  the  Commission.    Affirmed. 

See  same  case  below,  157  Fed.  432. 
The  facts  are  stated  in  the  opinion. 
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Messrs.  John  G,  Milburn,  John  C.  Spooner,  and  Robert  S. 
Lovctt,  for  Harriman. 

Messrs.  Walker  D.  Mines  and  Paul  D.  Cravath,  for  Kahn. 

Messrs.  Cordenio  A.  Severance,  Frank  B.  Kcllagg,  and  Henry 
L.  Stinuson,  for  the  Interstate  Commerce  Commission. 

Mr.   Justici;  Holmes  delivered  the  opinion  of  the  court: 

These  are  appeals;  on  the  one  side,  from  an  order  of  the  cir- 
cuit court  directing  the  appellants,  Harriman  and  Kahn,  to  an- 
swer certain  questions  put  during  an  investigation  by  the  Inter- 
state Commerce  Commission,  and,  on  the  other,  from  a  denial  of 
a  like  order  as  to  two  other  questions,  answers  to  which  the 
Commission  had  required. 

In  November,  1906,  the  Interstate  Commerce  Commission, 
of  its  own  motion,  and  not  upon  complaint,  made  an  order  re- 
citing the  authority  and  requirements  of  the  act  to  regulate 
commerce  (Feb.  4,  1887,  chap.  104,  24  Stat,  at  L.  379,  U.  S. 
Comp.  Stat.  1901,  p.  3154),  and  proceeding  as  follows:  "And 
whereas  it  appears  to  the  Commission  that  consolidations  and 
combinations  of  carriers  subject  to  the  act,  and  relations  now 
and  heretofore  existing  between  such  carriers,  including  com- 
munity of  interests  therein,  and  the  practices  and  methods  of 
such  carriers  affecting  the  movement  of  interstate  commerce, 
the  rates  received  and  facilities  furnished  therefor,  should  be 
made  the  subject  of  investigation  by  the  Commission  to  the  end 
that  it  may  be  fully  informed  in  respect  thereof,  and  to  the  fur- 
ther end  that  it  may  be  ascertained  whether  such  consolidations, 
combinations,  relations,  community  of  interests,  practices,  or 
methods  result  in  violations  of  said  act  or  tend  to  defeat  its 
purposes, — it  is  ordered  that  a  proceeding  of  investigation  and 
inquiry  into  and  concerning  the  niatters  above  stated  be,  and  the 
same  is  hereby,  instituted."  A  time  and  place  was  set  for  the 
first  hearing,  and  the  inquiry  thus  begun  was  continued  for 
about  two  months,  resulting  in  the  report  of  July,  1907,  entitled 
"Consolidations  and  Combinations  of  Carriers,"  etc.  12  Inters. 
Com.  Rep.  277. 

In  the  course  of  the  inquiry  the  appellant  Harriman  was  called 
by  the  Commission  and  testified  as  a  witness.  At  the  time  of 
the  transactions  referred  to  he  was  a  director  and  also  the  pres- 
ident and  the  chairman  of  the  executive  committee  of  the  Union 
Pacific  Railroad  Company.  The  relations  between  the  Union 
Pacific  and  other  connecting  roads,  parallel  or  not,  were  under 
investigation  and  are  set  forth  in  the  Commission's  report.  It 
is  enough  to  say  that  the  Union  Pacific  Railroad  Company  is 
incorporated  under  the  laws  of  Utah,  and,  as  has  been  asserted 
and  assumed,  has  power  under  the  state  laws  to  purchase  the 
stock  of  other  railroads, — a  power  that  it  has  exercised  on  a 
large  scale.  Among  other  things,  it  bought  103,401  shares  of  the 
preferred  stock  of  the  Chicago  &  Alton  Railroad  Company.  These 
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shares  had  been  deposited  with  bankers,  Kuhn,  Loeb,  &  Com- 
pany, by  their  owners,  under  an  agreement  authorizing  the  bank- 
ers to  sell  them  to  any  purchaser  at  such  price  and  upon  such 
terms  as  should  be  approved  by  Messrs.  Stewart,  Mitchell,  and 
the  witness,  Harriman.  He  was  asked  whether  he  owned  any  of 
the  stock  so  deposited,  and  how  much,  if  any.  These  questions, 
under  the  advice  of  counsel,  he  declined  to  answer. 

Next  he  was  asked  with  regard  to  stock  of  the  Atchison,  To- 
peka,  &.  Santa  Fe  Railroad  Company,  bought  by  the  Oregon 
Short  Line  Railroad  Company,  another  Utah  corporation,  the 
stock  of  which  was  owned  by  the  Union  Pacific,  whether  it 
was  a  part  of  the  stock  that  had  been  acquired  previously  by 
him  and  two  others,  and  whether  it  or  any  part  of  it  was  owned 
by  any  of  the  three.  After  answering  the  first  question,  "I  think 
not,"  he  was  stopped  by  his  counsel  and  refused  to  answer 
further.  Again,  it  appearing  that  the  Union  Pacific,  in  July, 
1906,  purchased  90,000  shares  of  Illinois  Central  Railroad  stock 
from  Messrs.  Rogers,  Stillman,  and  the  witness,  he  was  asked 
whether  the  stock  was  acquired  by  a  pool  of  the  three,  whether 
it  was  acquired  with  a  view  of  selling  it  to  the  Union  Pacific, 
and  whether  it  or  any  part  of  it  was  bought  at  a  much  lower, 
price  than  $175  a  share  with  the  intent  just  mentioned.  These 
questions  the  witnesses  declined  to  answer.  It  appearing  further 
that  Kuhn,  Loeb,  &  Company,  who  were  the  fiscal  agents  of  the 
Union  Pacific,  had  sold  to  it  105,000  shares  of  the  Illinois  Cen- 
tral stock  on  the  same  date,  he  was  asked  if  he  had  any  interest 
in  these  shares,  and  whether  they  were  acquired  by  a  pool  for 
the  purpose  of  selling  them  to  the  Union  Pacific.  These  ques- 
tions the  witness  declined  to  answer.  Again,  it  appearing  that  the 
Inion  Pacific  had  purchased  stock  of  the  St.  Joseph  &  Grand 
Island  Railroad  Company  from  the  witness  since  the  last-men- 
tioned date,  he  was  asked  when  he  acquired  the  stock  and  what 
he  paid  for  it,  and  again  declined  to  answer.  Finally,  after  it 
had  been  shown  that  since  July,  1906,  the  Union  Pacific  had 
bought  a  large  amount  of  New  York  Central  Railroad  stock,  the 
witness  was  asked  whether  any  of  the  directors  of  the  Union 
Pacific  were  interested,  directly  or  indirectly,  in  this  stock  at 
the  time  when  it  was  sold.  An  answer  to  this  question  also  was 
declined.  All  these  refusals  to  answer  were  persisted  in  after 
a  direction  to  answer  from  the  Commission.  The  circuit  court 
ordered  them  to  be  answered  and  Harriman  appealed. 

The  petition  of  the  Interstate  Commerce  Commission  set  forth 
two  other  questions  which  the  witness  refused  to  answer,  and 
on  which  it  asked  the  order  of  the  circuit  court.  One  was  a 
general  one.  whether  he  was  interested  in  any  stocks  bought  be- 
tween the  19th  of  July  and  the  17th  of  August  that  appreciated, 
and  another,  more  specific,  was  whether  he  or  any  director 
bought  any  Union  and  [or]  Southern  Pacific  in  anticipation  of  a 
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certain  dividend,  the  suggestion  being  that  announcement  of  the 
dividend  was  delayed  for  the  directors  to  profit  by  their  secret 
knowledge  and  that  they  did  so.  With  regard  to  these  the  pe- 
tition was  denied,  and  the  Interstate  Commerce. Commission  ap- 
pealed. 

The  appellant  Kahn  was  a  member  of  the  firm  of  Kuhn,  Loeb, 
&  Company.  He  also  was  asked  whether  any  of  the  directors  of 
the  Union  Pacific  were  the  real  owners  of  any  of  the  shares  of  the 
Chicago  &  Alton  Railroad  deposited,  as  has  been  stated,  with 
Kuhn,  Loeb,  &  Company,  and  sold  to  the  Union  Pacific.  He  was 
asked  further  in  various  forms  whether  the  before-mentioned 
105,000  shares  of  Illinois  Central  stock,  or  any  part  of  them, 
really  belonged  to  or  were  held  for  any  of  the  directors  of  the 
Union  Pacific.  And  again,  whether,  at  the  same  time  that  he 
bought  these  shares,  he  bought  for  Messrs.  Harriman,  Rogers, 
and  Stillman  the  stocks  they  sold  at  the  same  time  that  he  sold 
his.  Finally  he  was  asked  whether  the  105,000  shares,  and  the 
90,000  shares  turned  in  by  Stillman,  Rogers,  and  Harriman, 
were  all  bought  through  his  instrumentality  for  a  pool  of  which 
they  and  he  were  members,  that  was  operating  in  Illinois  Central 
stocks  for  some  months  before  July,  1906.  All  these  questions 
he  was  directed  by  the  Commission  to  answer,  but  refused.  The 
circuit  court  ordered  him  to  answer,  and  he  appealed. 

Many  broad  questions  were  discussed  in  the  argument  be- 
fore us,  but  we  shall  confine  ourselves  to  comparatively  narrow 
ground.  The  contention  of  the  Commission  is  that  it  may  make 
any  investigation  that  it  deems  proper,  not  merely  to  discover 
any  facts  tending  to  defeat  the  purposes  of  the  act  of  Februarj- 
4,  1887,  but  to  aid  it  *in  recommending  any  additional  legisla- 
tion relating  to  the  regulation  of  commerce  that  it  may  conceive 
to  be  within  the  power  of  Congress  to  enact ;  and  tha,t  in  such  an 
investigation  it  has  power,  with  the  aid  of  the  courts,  to  require 
any  witness  to  answer  any  question  that  may  have  a  bearing 
upon  any  part  of  what  it  has  in  mind.  The  contention  necessarily 
takes  this  extreme  form,  because  this  was  a  general  inquiry 
started  by  the  Commission  of  its  own  motion,  not  an  investiga- 
tion upon  complaint,  or  of  some  specific  matter  that  might  be 
made  the  object  of  a  complaint.  To  answer  this  claim  it  will  be 
sufficient  to  construe  the  act  creating  the  Commission,  upon 
which  its  powers  depend. 

Before  taking  up  the  words  of  the  statute  the  enormous  scope 
of  the  power  asserted  for  the  Commission  should  be  emphasized 
and  dwelt  upon.  The  legislation  that  the  Commission  may  recom- 
mend embraces,  according  to  the  arguments  before  us,  anything 
and  everything  that  may  be  conceived  to  be  within  the  power  of 
Congress  to  regulate,  if  it  relates  to  commerce  with  foreign 
nations  or  among  the  several  states.  And  the  result  of  the  aipi- 
ments  is  that  whatever  might  influence  the  mind  of  the  Com- 
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mission  in  its  recommendations  is  a  subject  upon  which  it  may 
summon  witnesses  before  it  and  require  them  to  disclose  any 
facts,  no  matter  how  private,  no  matter  what  their  tendency  to 
disgrace  the  person  whose  attendance  has  been  compelled.  If 
we  qualify  the  statement  and  say  only  legitimately  influence  the 
mind  of  the  Commission  in  the  opinion  of  the  court  called  in  aid, 
still  it  will  be  seen  that  the  power,. if  it  exists,  is  unparalled  in 
its  vague  extent.  Its  territorial  sweep  also  should  be  noticed. 
By  §  12  of  the  act  of  1887,  the  Commission  has  authority  to  re- 
quire the  attendance  of  witnesses  "from  any  place  in  the  United 
States,  at  any  designated  place  of  hearing."  No  such  unlimited 
command  over  the  liberty  of  all  citizens  ever  was  given,  so  far 
as  we  know,  in  constitutional  times,  to  any  commission  or  court. 
How  far  Congress  could  legislate  on  the  subject-matter  of  the 
questions  put  to  the  witnesses  was  one  of  the  subjects  of  discus- 
sion, but  we  pass  it  by.  Whether  Congress  itself  has  the  unlim- 
ited power  claimed  by  the  Commission,  we  also  leave  on  one  side. 
It  was  intimated  that  there  was  a  limit  in  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447,  478,  479,  38  L.  ed.  1047, 
1057.  1058,  4  Inters.  Com.  Rep.  545,  14  Sup.  Ct.  Rep.  1125. 
^\'hethe^  it  could  delegate  the  power,  if  it  possesses  it,  we  also 
leave  untouched,  beyond  remarking  that  so  unqualified  a  delega- 
tion would  present  the  constitutional  difficulty  in  most  acute 
form.  It  is  enough  for  us  to  say  that  we  find  no  attempt  to  make 
such  a  delegation  anywhere  in  the  act. 

WTiatever  may  be  the  power  of  Congress,  it  did  not  attempt, 
in  the  act  of  February  4,  1887,  chap.  104,  24  Stat,  at  L.  379,  U. 
S.  Comp.  Stat.  1901,  p.  3154,  to-  do  more  than  to  regulate  the 
interstate  business  of  common  carriers,  and  the  primary  purpose 
ior  which  the  Commission  was  established  was  to  enforce  the 
regulations  which  Congress  had  imposed.  The  earlier  sections  of 
the  statute  require  that  charges  shall  be  reasonable,  prohibit  dis- 
crimination and  pooling  of  freights,  require  the  publication  of 
rates,  and  so  forth,  in  well-known  provisions.  Then,  by  §  11,  the 
Interstate  Commerce  Commission  is  created;  and  by  §  12,  as 
amended  by  the  later  acts,  the  Commission  has  "authority  to  en- 
quire into  the  management  of  the  business  of  all  common  ear- 
ners subject  to  the  provisions  of  this  act,  and  shall  keep  itself 
informed  as  to  the  manner  and  method  in  which  the  same  is 
conducted,  and  shall  have  the  right  to  obtain  from  such  common 
carriers  full  and  complete  information  necessary  to  enable  the 
Commission  to  perform  the  duties  and  carry  out  the  objects  for 
which  it  was  created;  and  the  Commission  is  hereby  authorized 
^d  required  to  execute  and  enforce  the  provisions  of  this  act." 
District  attorneys  to  whom  the  Commission  may  apply  are  to  in- 
stitute and  prosecute  all  necessary  proceedings  for  the  enforce- 
ment* of  the  act  and  for  the  punishment  of  violations  of  it; 
^nd  "for  the  purposes  of  this  act  the  Commission  shall  have 
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power  to  require,  by  subpoena,  the  attendance  and  testimony  of 
witnesses  and  the  production  of  all  books,  papers,  tariffs,  con- 
tracts, agreements,  and  documents  relating  to  any  matter  under 
investigation/'  [26  Stat,  at  L.  743,  chap.  128,  U.  S.  Comp. 
Stat.  1901,  p.  3162.]  Then  comes  the  provision  to  which  we  al- 
ready have  called  attention,  by  which  a  witness  could  be  sum- 
moned from  Maine  to  Texas,  and  then  follow  clauses  for  enforc- 
ing obedience  to  the  subpoena  by  order  of  court  and  for  taking 
depositions,  which  do  not  need  statement. 

The  Commission,  it  will  be  seen,  is  given  power  to  require  the 
testimony  of  witnesses  *'for  the  purposes  of  this  act."  The  argu- 
ment for  the  Commission  is  that  the  purposes  of  the  act  embrace 
all  the  duties  that  the  act  imposes  and  the  powers  that  it  gives 
the  Commission ;  that  one  of  the  purposes  is  that  the  Commission 
shall  keep  itself  informed  as  to  the  manner  and  method  in  which 
the  business  of  the  carriers  is  conducted,  as  required  by  §  12: 
that  another  is  that  it  shall  recommend  additional  legislation 
under  §  21,  to  which  we  shall  refer  again,  and  that  for  either  of 
these  general  objects  it  may  call  on  the  courts  to  require  any- 
one whom  it  may  point  out  to  attend  and  testify  if  he  would 
avoid  the  penalties  for  contempt. 

We  are  of  opinion,  on  the  contrary,  that  the  purposes  of  the 
act  for  which  the  Commission  tnay  exact  evidence  embrace  only 
complaints  for  violation  of  the  act,  and  investigations  by  the 
Commission  upon  matters  that  might  have  been  made  the  ob- 
ject of  the  complaint.  As  we  already  have  implied,  the  main  pur- 
pose of  the  act  was  to  regulate  the  interstate  business  of  carriers, 
and  the  secondary  purpose,  that  for  which  the  Commission  was 
established,  was  to  enforce  the  regulations  enacted.  These,  in 
our  opinion,  are  the  purposes  referred  to;  in  other  words,  the 
power  to  require  testimony  is  limited,  as  it  usually  is  in  English- 
speaking  countries,  at  least,  to  the  only  cases  where  the  sacrifice 
of  privacy  is  necessary, — those  where  the  investigations  concern 
a  specific  breach  of  the  law. 

That  this  is  the  true  view  appears,  we  think,  sufficiently  from 
the  original  form  of  §  14.  That  section  made  it  the  duty  of  the 
Commission,  "whenever  an  investigation  shall  be  made,"  to 
make  a  report  in  writing,  which  was  to  "include  the  findings  of 
fact  upon  which  the  conclusions  of  the  Commission  are  based, 
together  with  its  recommendation  as  to  what  reparation,  if  any, 
should  be  made  by  the  common  carrier  to  any  party  or  parties 
who  may  be  found  to  have  been  injured;  and  such  findings  so 
made  shall  thereafter,  in  all  judicial  proceedings,  be  deemed 
prima  facie  evidence  as  to  each  and  every  fact  found."  As  this 
applied,  in  terms,  to  all  investigations,  it  is  plain  that  at  that 
time  there  was  no  thought  of  allowing  witnesses  to  be  summoned 
except  in  connection  with  a  complaint  for  contraventions  of  the 
act,  such  as  the  Commission  was  directed  to  "investigate"  by  §• 
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13,  or  in  connection  with  an  inquiry  instituted  by  the  Commis- 
>ion,  authorized  by  the  same  section,  "in  the  same  manner  and 
to  the  same  effect  as  though  complaint  had  been  made."  Ob- 
viously such  an  inquiry  is  limited  to  matters  that  might  have 
been  the  object  of  a  complaint. 

The  plain  limit  to  the  authority  to  institute  an  inquiry  given 
by  §  13,  and  the  duty  to  make  a  report  with  findings  of  facts, 
eic,  in  the  section  next  following,  with  hardly  a  word  between, 
hang  together,  and  show  the  purposes  for  which  it  was  intended 
that  witnesses  should  be  summoned.  They  quite  exclude  the 
inference  of  broader  power  from  the  general  words  in  §  12, 
a>  to  inquiring  into  the  management  of  the  business  of  common 
carriers  subject  to  the  provisions  of  the  act,  the  Commission 
keeping  itself  informed,  etc.  They  equally  exclude  such  an  in- 
ference from  §  21,  the  other  section  on  which  most  reliance  is 
placed.  That,  as  it  now  stands,  requires  an  annual  report,  con- 
taining "such  information  and  data  collected  by  the  Commis- 
sion as  may  be  considered  of  value  in  the  determination  of  ques- 
tions connected  with  the  regulation  of  commerce,  together  with 
-^uch  recommendations  as  to  additional  legislation  relating  thereto 
as  the  Commission  may  deem  necessary."  Act  of  March  2,  1889, 
chap.  382,  §  8.  25  Stat,  at  L.  855,  862,  U.  S.  Comp.  Stat.  1901, 
pp.3158,  3170. 

It  is  true  that,  in  the  latest  amendment  of  §  14,  findings  of 
fact  are  required  only  in  case  damages  are  awarded.  Act  of 
June  29,  1906,  chap.  3591,  §  3,  34  Stat,  at  L.  584,  589,  U.  S. 
Comp.  Stat.  Supp.  1907,  pp.  892,  899.  But  there  is  no  change 
sufficient  to  affect  the  meaning  of  the  words  in  §  12,  as  already 
txed.  If,  by  virtue  of  §  21,  the  power  exists  to  summon  wit- 
nesses for  the  purpose  of  recommending  legislation,  we  hardly 
see  why,  under  the  same  section,  it  should  not  extend  to  sum- 
moning them  for  the  still  vaguer  reason  that  their  testimony 
might  furnish  data  considered  by  the  Commission  of  value  in 
the  determination  of  questions  connected  with  the  regulation  of 
commerce.  If  we  did  not  think,  as  we  do,  that  the  act  clearly 
showed  that  the  power  to  compel  the  attendance  of  witnesses  was 
to  be  exercised  only  in  connection  with  the  quasi  judicial  duties 
of  the  Commission,  we  still  should  be  unable  to  suppose  that  such 
an  unprecedented  grant  was  to  be  drawn  from  the  .counsels  of 
perfection  that  have  been  quoted  from  §§  12  and  21.  We  could 
not  believe,  on  the  strength  of  other  than  explicit  and  unmis- 
takable words,  that  such  autocratic  power  was  given  for  any  less 
^^pecific  object  of  inquiry  than  a  breach  of  existing  law,  in  which, 
and  in  which  alone,  as  we  have  said,  there  is  any  need  that  per- 
sonal matters  should  be  revealed. 

In  §§  15  and  16  are  further  provisions  for  the  enforcement  of 
the  act,  not  otherwise  material  than  as  showing  the  main  pur- 
pose that  Congress  had  in  mind.    The  only  other  section  that  is 
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thought  to  sustain  the  argument  for  the  Commission  is  §  20, 
amended  by  act  of  June  29,  1906,  chap.  3591,  §  7,  34  Stat,  at 
L.  584,  593,  U.  S.  Comp.  Stat.  Supp.  1907,  pp.  892,  906.  This 
authorizes  the  Commission  to  require  annual  reports  from  all 
the  carriers  concerned,  with  details  of  what  is  to  be  shown,  to 
which  the  Commission  may  add  in  certain  particulars,  and  fur- 
ther, "to  require  from  such  carriers  specific  answers  to  all  ques- 
tions upon  which  the  Commission  may  need  information."  The 
Commission  may  require  certain  other  reports,  and  is  to  have 
access  to  all  accounts,  records,  and  memoranda.  The  section  now 
deals  at  length  with  this  matter  and  how  accounts  shall  be  kept 
and  the  like.  It  seems  to  us  plain  that  it  is  directed  solely  to 
accounts  and  returns,  and  is  imposing  a  duty  on  the  common 
carrier  only  from  whom  the  returns  come. 

All  that  we  are  considering  is  the  power,  under  the  act  to  reg- 
ulate commerce  and  its  amendments,  to  extort  evidence  from  a 
witness  by  compulsion.  What  reports  or  investigations  the  Com- 
mission may  maike  without  that  aid,  but  with  the  help  of  such  re- 
turns or  special  reports  as  it  may  require  from  the  carrier,  we 
need  not  decide.  Upon  the  point  before  us  we  should  infer  from 
the  later  action  of  Congress  with  regard  to  its  resolution  of 
March  7,  1906  (34  Stat  at  L.  823),  directing  the  Commission  to 
investigate  and  report  as  to  railroad  discrimination  and  monopo- 
lies in  coal  and  oil,  that  it  took  the  same  view  that  we  do.  For  it 
thought  it  advisable  to  amend  that  resolution  on  March  21  by 
adding  a  section  giving  the  Commission  the  same  power  it  then 
had  to  compel  the  attendance  of  witnesses  in  the  investigation 
ordered.  34  Stat,  at  L.  824.  The  mention  of  the  power  then 
possessed  obviously  is  intended  simply  to  define  the  nature  and 
extent  of  the  power  by  reference  to  §  12  of  the  original  act.  The 
passage  of  the  amendment  indicates  that  without  it  the  power 
would  be  wanting.  The  case  is  not  affected  by  the  provision  of 
§  9  of  the  act  of  June  29,  1906,  chap.  3591,  34  Stat,  at  L.  595. 
U.  S.  Comp.  Stat.  Supp.  1907,  p.  910,  extending  the  former  acts 
relating  to  the  attendance  of  witnesses  and  the  compelling  of 
testimony  to  "all  proceedings  and  hearings  under  this  act.*'  If 
we  felt  more  hesitation  than  we  do.  we  still  should  feel  bound 
to  construe  the  statute  not  merely  so  as  to  sustain  its  constitu- 
tionality, but  so  as  to  avoid  a  succession  of  constitutional  doubts, 
so  far  as  candor  permits.  Knights  Templars*  &  M.  Life  Indem- 
nity Co.  V.  Jarman,  187  U.  S.  197,  205,  47  L.  ed.  139,  145.  23 
Sup.  Ct.  Rep.  108. 

Order  in  315  and  316  reversed. 

Order  in  317  affirmed. 

Petition  denied. 

Mr.  Justice  Moody .^  not  having  been  present  at  the  argument, 
took  no  part  in  the  decision. 
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State  ex  reL  Cascade  R.  Co.  ei  al.  v,  Superior  Court  ct  aL 

(Supreme  Court  of  Washington,  Jan.  5,  1909.) 

[98  Pac.   Rep.   739.] 

Monopolies — ^Combinations  Prohibited — Transportation.'*' — Notwith- 
standing Const,  art.  12,  §§  14,  16,  22,  prohibiting  a  railroad  corporation 
from  consolidating  its  stock,  property,  or  franchises  with  another 
railroad  corporation  owning  a  competing  line,  etc.,  and  notwithstand- 
ing the  federal  anti-trust  act  (July  2,  1890,  c.  647,  26  Stat.  209  [U.  S. 
Comp.  St.  1901,  p.  3200]),  declaring  illegal  every  combination  in  re- 
straint of  interstate  commerce,  etc.,  two  parallel  and  competing  rail- 
road companies,  each  continuing  its  individual  identity,  organization, 
and  control,  may  subscribe  for  the  capital  stock  of  a  newly  created 
railroad  company  to  build  a  line  which  opens  and  serves  additional 
territory,  and  may  contribute  the  necessary  funds  for  the  construc- 
tion of  the  new  line. 

Certiorari  by  the  state,  on  the  relation  of  the  Cascade  Railroad 
Company  and  others,  against  the  Superior  Court  for  Skamania 
county  and  others,  to  review  a  preliminary  judgment  entered  in 
a  proceeding  to  condemn  land  for  a  railroad  right  of  way. 
Judgment  affirmed. 

IV.  W.  Cotton,  Arthur  C.  Spencer,  and  Ralph  £.  Moody,  for 
relators. 
Carey  &  Kerr,  for  respondents. 

Crow,  J.  In  June,  1907,  the  Portland  &  Seattle  Railway  Com- 
pany, a  corporation,  filed  its  petition  in  the  superior  court  of 
Skamania  county,  against  the  Cascade  Railroad  Company,  a 
corporation,  New  York  Trust  Company,  a  corporation,  and  the 
Oregon  Railroad  &  Navigation  Company,  a  corporation,  and  others, 
as  defendants,  to  condemn  and  appropriate  a  right  of  way  over 
certain  real  estate.  After  Jthe  entry  of  the  preliminary  decree  ad- 
jud^ng  a  public  use,  the  above-named  defendants,  as  relators, 
applied  to  this  court  for  a  writ  of  certiorari ;  and,  the  writ  having 
been  issued,  the  decree  is  now  before  us  for  review. 

On  the  preliminary  hearing  the  superior  court  found  that  the 
Portland  &  Seattle  Railway  Company  was  a  duly  organized  cor- 
poration; that  its  capital  stock  had  been  regularly  subscribed; 
that  it  possessed  the  power  of  eminent  domain ;    and    that    the 

*For  the  authorities  in  this  series  on  the  subject  of  the  legality  of 
combinations  between  carriers  to  prevent  competition,  etc.,  see  foot- 
note appended  to  Ft.  Worth,  etc..  Ry.  Co.  v.  State  (Tex.),  18  R.  R.  R. 
352,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  352;  extensive  foot-note  appended 
to  State  V.  Missouri,  etc.,  Ry.  Co.  (Tex.),  18  R.  R.  R.  800,  41  Am.  & 
Eng.  R.  Cas.,  N.  S..  800;- Delaware,  etc.,  R.  Co.  v.  Kutter  (C.  C.  A.), 
24  R.  R.  R.  385,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  385. 
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attempted  use  for  which  it  sought  to  appropriate  the  land  was 
public.    From  the  evidence  it  appears  that  49,995  of  the  50,000 
shares  of  capital  stock  of  the  Portland  &  Seattle  Railway  Com- 
pany were  subscribed  by  C.  M.  Levey,  trustee ;  that  he  was  pres- 
ident of  the  company;  that  he  had  been  instructed  to  have  the 
company  incorporated  and  to  subscribe  for  the  stock  as  an  enter- 
prise in  which  the  Northern  Pacific  Railway  Company  and  the 
Great  Northern  Railway  Company  were  to  become  jointly  in- 
terested as  stockholders;  that  he  received  such  instructions  from 
the   president   of   the   Northern    Pacific   Railway   Company,   of 
which  Levey  himself  was  third  vice  president ;  that  the  Northern 
Pacific  Railway  Company  is  a  Wisconsin  corporation,  while  the 
Great  Northern  Railway  Company  is  a  Minnesota  corporation: 
that    the    Northern    Pacific    Railway    Company    and   the    Great 
Northern  Railway  Company  w^ere  the  beneficial  owners  of  the 
49,995  shares  of  stock  so  subscribed  by  C.   M.  Levey,  trustee, 
each   owning  one-half   thereof:  and   that  the   Northern    Pacific 
Railway  Company  and  the  Great   Northern   Railway  Company 
contributed  the  necessary  funds  for  the  construction  of  the  Port- 
land &  Seattle  Railway  Company,  under  a  construction  contract 
into  which  it  had  entered  with  contractors  Seims  &  Sheikls.   The 
relators,  citing  sections  14,  16,  and  22,  art.  12,  of  our  state  Con- 
stitution, and  the  act  of  Congress  of  July  2,  1890.  c.  647.  entitJeri 
"An  act  to  promote  trade  and  commerce  against  unlawful  re- 
straints and  monopolies"    (26  Stat.  209  [U.  S.  Comp.  St.  1901. 
p.  3200]),  commonly  known  as  the  *' Anti-Trust  Act,"  contend 
that,  by   the  organization  and   construction  of   the  Portland  & 
Seattle  Railway  Company  in  the  manner  above  mentioned,  tliat 
company    (the    Northern    Pacific    Railway    Company)    and    the 
Great  Northern  Railway  Company  have  violated  the  above-men- 
tioned sections  of  the  Constitution  of  the  state,  and  also  the  anti- 
trust law,  and  that   the  Portland  &  Seattle  Railway  Company 
should  not  be  permitted  to  proceed  with  the  condemnation  pro- 
ceedings ;  the  subscription  to  its  capital  stock  being  unlawful. 

It  is  admitted  by  the  respondents  that  the  Northern  Pacific 
Railway  Company  owns  and  operates  a  line  of  railway  from  Spo- 
kane to  Seattle,  that  the  Great  Northern  Railway  Company  own? 
and  operates  a  line  of  railway  between  the  same  points,  and  that 
those  two  companies  were  instrumental  in  causing  the  respondent 
road  to  be  incorporated,  and  that  each  of  them  owns  one- 
half  of  its  capital  stock;  but  the  respondents  contend  thai 
these  facts  do  not  amount  to  a  consolidation  of  the  Northern 
Pacific  Railway  Company  and  the  Great  Northern  Railway 
Company,  and  we  think  this  contention  should  be  sustained.  It 
is  not  disputed  but  thdt  the  respective  oflScers  of  the  Northern 
Pacific  Railroad  Company  and  the  Great  Northern  Railway 
Company  remain  the  same  as  before  the  organization  of  the 
Portland  &  Seattle  Railway  Company.    Each  corporation  is  un- 
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hampered  by  the  other  in  the  matter  of  the  transaction  of  its 
business,  the  making  of  rates,  and  the  transporting  of  freight 
and  passengers  over  its  own  line  as  heretofore.  The  two  original 
companies  remain  intact,  and  are  conducted  as  separate  and  dis- 
tinct corporations  entirely  independent,  the  one  from  the  other. 
The  mere  fact  that  they  each  have  subscribed  for  and  own  stock 
in  the  respondent  road,  which  is  a  new  and  distinct  entity,  does 
not  merge  or  consolidate  them  in  violation  of  the  state  Constitu- 
tion or  the  anti-trust  law.  The  constitutional  and  statutory  pro- 
hibitions against  the  consolidation  of  parallel'  and  competing 
transportation  lines  are  founded  upon  principles  of  public  policy ; 
the  intention  being  to  preserve  to  the  public  existing  facilities, 
offered  by  competing  companies,  so  that  their  efficiency  shall  not 
\k  impaired  by  bringing  them  under  a  common  ownership  and 
control.  It  is  difficult  to  understand  how  transportation  facilities 
can  be  impaired  when  two  existing  separate  and  independent 
corporations,  each  of  which  continues  its  individual  identity,  or- 
ganization, and  control,  subscribe  for  the  capital  stock  of  a  newly 
atated  corporation  and  thereby  aid  in  building  a  railroad  which 
ofKns  and  serves  additional  territory.  It  would  appear  that  the 
creation  of  the  new  corporation,  instead  of  curtailing  the  trans- 
pfjTtation  facilities  already  enjoyed  by  the  public,  would  increase 
the  same.  The  relators,  in  support  of  their  contention  that  an 
ill^l  combination  has  been  formed,  cite  Northern  Securities 
Cjmpany^i'.  United  States,  193  U.  S.  197,  24  Sup.  Ct.  436,  48 
L.  Ed.  679.  In  that  case,  however,  the  court  held  that  it  was  il- 
legal for  the  Northern  Securities  Company,  a  new  corporation, 
to  ac(jiiire  and  control  the  stock  of  both  the  Northern  Pacific  and 
Great  Xorthern  railway  companies,  which  at  the  time  were  op- 
erating separate  lines  held  to  be  parallel  and  competing.  The 
ground  upon  which  the  decision  rested  was  that  the  effect  of  the 
>iock  ownership  by  the  Securities  Company  would  be  to  stifle 
the  competition  which  had  theretofore  existed  between  the  two 
railroad  companies. 

The  question  before  the  trial  court  was  whether  the  capital 
!=tcx:k  of  the  respondent  company  had  been  subscribed  in  com- 
pliance with  section  4250,  Ballinger's  Ann.  Codes  &  St.  (Pierce's 
Code,  §  7053),  so  that  it  might  be  entitled  to  exercise  the  right 
of  eminent  domain.  The  trial  court  found  that  such  subscription 
liad  been  legally  made,  and  in  so  doing  it  committed  no  error. 

The  judgment  is  affirmed. 

Hadlev,  C.  J.,  and  FulliSrton  and  Mount,  J  J.,  concur. 
RiDKiN  and  Chadwick,  JJ.,  not  sitting. 
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(Supreme  Court  of  North  Carolina,  Dec.  16,  1908.) 

[63  S.   E.  Rep.  112.] 

Commerce — Freight — Refusal  to  Receive — Penalty — Statutes— In- 
terstate Shipments.'^ — Revisal  1905,  §  2631,  providing  a  penalty  for 
refusal  to  accept  freight  for  shipment,  is  not  invalid  as  applying  to  in- 
terstate traffic,  the  gist  of  the  offense  being  the  carrier's  refusal  to 
receive  the  goods  for  shipment,  which  is  an  act  done  wholly  within 
the  state,  and  no  part  of  the  act  of  transportation. 

Carriers — Refusal  to  Ship— Penalty — ^Plaintiffs. — In  an  action  for 
penalty  for  a  carrier's  refusal  to  accept  freight  for  shipment,  in  viola- 
tion of  Revisal  1905,  §  2631,  the  owner  of  the  freight  is  the  proper 
party  plaintiff,  there  being  no  consignee  until  after  the  delivery  o\ 
the  bill  of  lading. 

Carriers — Freight — Delivery.t — Where  a  car  load  of  freight  is  con- 
signed to  a  place  where  there  is  a  side  track,  but  no  depot  platform  or 
agent  of  the  carrier,  which  is  known  to  the  parties,  leaving  the  car 
on  the  side  track  is  a  good  delivery,  and  relieves  the  carrier  of  further 
responsibility. 

Carriers— Freight— Refusal  to  Receive— Excuse-J— That  the  point 
to  which  freight  was  to  be  consigned  was  not  a  regular  station,  at 
which  an  agent  of  the  carrier  was  kept,  was  no  valid  excuse  for  the 
carrier's  refusal  to  receive  the  freight  for  transportation. 


♦For  the  authorities  in  this  series  on  the  subject  of  the  state  inter- 
ference with  interstate  commerce,  see  first  foot-note  appended  to  • 
Southern  Ry.  Co.  v.  Grizzle  (Ga.),  30  R.  R.  R.  715,  53  Am.  &  Eng.  R. 
Cas..  N.  S.,  715;  foot-note  appended  to  State  v.  Chicago,  etc.,  Ry.  Co. 
(Wis.),  30  R.  R.  R.  16,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  16;  Morns- 
Scarboro-Moffitt  Co.  v.  Southern  Express  Co.  (N.  Car.),  28  R.  R.  R- 
122,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  122;  foot-note  appended  to  State  t. 
Northern  Pac.  Ry.  Co.  (Mont.),  28  R.  R.  R.  108,  51  Am.  &  Eng.  R. 
Cas.,  N.  S.,  108;  foot-note  appended  to  Galveston,  etc.,  Ry.  Co.  v. 
Texas  (U.  S.),  28  R.  R.  R.  54,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  54;  tirst 
foot-note  appended  to  Seibels  v.  Northern  Cent.  Ry.  Co.  (S.  Car.), 
29  R.  R.  R.  247.  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  247. 

fSce  last  foot-note  appended  to  Wall-Huske  Co.  v.  Southern  Ry. 
Co.  (N.  Car.),  30  R.  R.  R.  318,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  31S; 
foot-note  appended  to  North  Yakima,  etc..  Co.  v.  Northern  Pac.  Ry 
Co.  (Wash.),  29  R.  R.  R.  689,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  689:  last 
foot-note  appended  to  Central  of  Georgia  Ry.  Co.  v.  Merrill  &  Co. 
(Ala.),  28  R.  R.  R.  786,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  786;  Fisher  r. 
Northern  Pac.  Ry.  Co.  (Wash.),  28  R.  R.  R.  763,  51  Am.  &  Eng.  R- 
Cas.,  N.  S.,  763. 

tSee  first  foot-note  appended  to  Shellnut  v.  Central  of  Georgia 
Ry.  Co.  (Ga.),  30  R.  R.  R.  276.  53  Am.  &  Eng.  R.  Cas.,  N.  S..  276; 
first  foot-note  appended  to  Cleveland,  etc.,  Ry.  Co.  v,  Henry  (Ind.^> 
29  R.  R.  R.  266,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  266. 
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Appeal  from  Superior  G>urt,  Rutherford  County;  Ward, 
Judge. 

Action  by  Reid  &  Beam  against  the  Southern  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiffs  appeal.  Reversed. 

Edivards  &  Elliott,  for  appellants. 

\\\  B.  Rodman  and  Gallert  &  Carson,  for  appellee. 

Clark,  C.  J.  Action  for  penalty  under  Revisal  1905,  §  2631, 
for  refusal  to  "receive  for  transportation"  a  car  load  of  shingles 
tendered  to  defendant's  agent  at  Rutherfordton  July  2,  1906,  for 
shipment  to  consignee  at  Scottsville,  Tenn.  The  plaintiff  testi- 
fied that  he  tendered  prepa>Tnent  of  freight,  and  repeatedly,  on 
many  succeeding  days,  again  asked  that  the  car  be  shipped  and 
offered  to  prepay  freight.  The  agent  refused  to  ship  because  he 
said  he  did  not  know  where  Scottsville  was,  nor  the  rate.  The 
plaintiff  told  the  agent  that  Scottsville  was  near  Knoxville,  which 
is  a  station  on  defendant's  road.  On  July  17th  a  new  agent  came 
to  Rutherfordton.  He  had  a  talk  with  plaintiff  about  the  car 
load  of  shingles,  and  on  July  18th,  wired  an  inquiry  to  the  di- 
vision freight  agent,  who  the  same  day  wired  back  the  rate, 
and  the  car  was  sent  forward  on  July  19th.  It  appeared  by  tes- 
timony of  defendant's  witnesses  that  Soottville,  instead  of 
Scottsville,  is  the  name  of  the  station ;  that  it  is  a  siding  a  few 
miles  from  Knoxville  on  a  branch  road  operated  by  the  defend- 
ant ;  that  it  is  not  a  regular  station,  but  freight  is  usually  shipped 
there  on  waybills  made  out  to  a  regular  station  two  miles  away. 
On  'July  19th  the  defendant  shipped  the  car  on  a  waybill  to 
"Scottsville,  Tenn./'  the  freight  being  prepaid.  The  name 
"Scottsville,  Tenn.,"  does  not  appear  in  the  "Official  Railway 
Guide"  nor  in  the  "Shipping  Guide"  used  by  railroad  companies. 
The  fact  that  on  July  18th  the  new  agent  promptly  learned 
where  Scottville,  Tenn.,  was,  and  the  rate,  and  gave  a  bill  of 
Wing  and  shipped  the  car  load  next  day,  is  evidence  that  the 
rate  and  destination  could  have  been  ascertained  by  the  other 
agent  on  July  2d. 

The  defendant,  contends,  however,  that  Revisal  1905,  §  2631, 
gi^'ing  a  penalty  for  refusing  to  accept  freight  for  shipment,  is 
unconstitutional  when  the  freight  is  to  be  shipped  into  another 
state.  But  "refusing  to  receive  for  shipment"  is  'an  act  done 
wholly  within  this  state.  It  is  not  part  of  the  act  of  trans- 
portation, and  our  penalty  statute  applies.  This  was  held  by 
Avery,  J.,  in  Bagg  v.  Railroad,  109  N.  C.  279,  14  S.  E.  79.  14 
L.  R.  A.  596,  26  Am.  St.  Rep.  569,  where  the  railroad  company 
received  the  freight  for  shipment  to  a  point  in  another  state,  but 
ticgligently  detained  it  for  five  days  before  shipping.  The  pre- 
cise point  herein  was  raised  in  Currie  z'.  Railroad,  135  N.  C. 
536,  47  S.  E.  654,  and  it  was  held  that  this  section,  giving  a 
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penalty  for  failing  and  refusing  to  accept  for  shipment  a  car 
load  of  lumber,  was  not  unconstitutional  as  an  interference  with 
interstate  commerce,  when  the  lumber  was  offered  for  shipment 
to  a  point  in  another  state.  Both  these  cases  were  cited  and  re- 
affirmed by  Walker,  J.,  in  Walker  v.  Railroad,  137  N.  C.  168, 
49  S.  E.  84.  In  Twitty  v.  Railroad,  141  N.  C.  355,  53  S.  E. 
957,  it  was  held  (Brown,  J.)  that,  where  the  agent  held  the 
freight  in  storage,  but  refused  to  give  a  bill  of  lading  because 
he  did  not  know  the  freight  rates,  this  was  "a  refusal  to  re- 
ceive for  transportation,  and  the  railroad  company  is  liable  to 
a  penalty  under  Revisal  1905,  §  2631."  The  court  said:  **The 
fact  that  the  agent  did  not  know  the  freight  rates  is  no  excuse. 
It  is  his  duty  to  know  them.  At  least  he  could  readily  have 
telegraphed  and  ascertained,  and  need  not  have  refused  to  give 
a  bill  of  lading  on  that  account."  In  Harrill  Bros.  v.  Railroad, 
144  N.  C.  532,  57  S.  E.  383  (Walker,  J.),  it  was  held  that  Re- 
visal 1905,  §  2633,  imposing  a  penalty  for  failure  to  deliver 
freight  was  valid,  though  the  freight  was  interstate.  There  the 
penalty  was  incurred  after  the  transportation  had  ceased.  Here 
the  penalty  accrued  before  the  transportation  had  begun,  and 
before  the  freight  was  even  received  and  accepted  for  transpor- 
tation. The  owner  of  the  shingles  is  the  proper  party  plaintiff. 
There  was  no  consignee  till  after  the  bill  of  lading  was  given. 
That  the  state  court  has  authority  in  such  cases  is  now  well  set- 
tled. Cooke,  Commerce,  cl.  233,  citing  Railroad  v.  Jacobson, 
179  U.  S.  287,  21  Sup.  Ct.  115,  45  L.  Ed.  194,  and  many  other 
cases. 

The  fact  that  Scottville  was  not  a  regular  station  at  which 
was  kept  an  agent  is  no  valid  excuse  for  not  receiving  the 
shingles.  When  goods  are  shipped  to  a  place  where  there  is  a 
side  track,  but  no  depot  platform  or  agent  of  the  carrier,  and 
this  is  known  to  the  parties,  it  has  been  held  that,  leaving  the  car 
of  goods  upon  the  side  track  is  a  good  delivery,  and  relieves  the 
company  from  further  responsibility.  4  Elliott,  Railroads,  § 
1521.  That  a  depot  was  or  was  not  maintained  at  Scottville  in 
no  way  affected  the  right  of  the  plaintiffs  to  have  their  goods 
received  at  Rutherfordton  when  tendered.  Normile  v.  Railroad, 
36  Wash.  21,  77  Pac.  1087,  67  L.  R.  A.  271;  Alexander  r. 
Railroad,  144  N.  C.  93,  56  S.  E.  697. 

The  judgment  of  nonsuit  is  reversed. 

Brown,  J.  (concurring).  I  concur  in  sending  this  case  back 
for  trial  in  order  that  the  facts  may  be  found.  I  reserve  the 
right  to  determine  for  myself  whether  the  penalty,  in  case  one 
should  be  imposed,  is  a  burden  upon  interstate  commerce,  in 
case  the  cause  shall  come  back  upon  a  final  judgment  against 
the  defendant.  As  I  read  the  record,  the  defendant  would  be 
liable,  if  at  all,  for  only  $50,  the  penalty  imposed  for  one  day 
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only,  as  there  is  proof  of  only  one  distinct  tender  and  refusal. 
That  matter,  however,  will  be  jnade  clearer  on  another  trial. 
As  the  plaintiffs  admit  that  they  lost  nothing  by  the  delay  in 
^hipping  the  shingles,  if  they  are  permitted  to  recover  $750  as 
penalties  under  the  statute,  I  should  be  inclined  to  hold  that 
such  an  excessive  impost  could  not  be  sustained,  under  the  de- 
cisions of  the  Supreme  Court  of  the  United  States  in  Houston 
&  T.  C.  Railroad  v,  Mayes,  201  U.  S.  321,  26  Sup.  Ct.  491,  50 
L  Ed.  772.  and  McNeill  v.  Railroad,  202  U.  S.  543,  26  Sup. 
Ct.  722,  50  L.  Ed.  1142. 


San  Antonio  &  A.  P.  Ry.  Co.  v.  Timon. 

(Supreme   Court  of  Texas,  Dec.  23,   1908.) 

[114  8.  W.  Rep.  792.] 

Carriers — ^Live  Stock — Contract  to  Cany — Evidence — Sufficiency. — 
That  a  live  stock  shipper's  agent  told  a  carrier's  agent  that  cattle 
would  be  ready  for  shipment  on  a  specified  day,  and  asked  him  to 
have  cars  on  hand  at  that  time,  and  the  agent  replied  "All  right," 
shows  a  contract  to  furnish  cars  at  the  time  specified. 

Error  to  Court  of  Civil  Appeals  of  Fourth  Supreme  Judicial 
District. 

Action  by  H.  J.  Timon  against  the  San  Antonio  &  Arkansas 
Pass  Railway  Company.  From  a  judgment  of  the  Court  of 
Civil  Appeals  (110  S.  W.  82),  affirming  a  judgment  for  plain- 
tiff, defendant  brings  error.     Affirmed*. 

Proctors,   Vandcnbcrgc  &  Grain,   for  plaintiff  in  error. 
F.  G.   Chanibliss  and  Bcasley   &  Bcaslcy,    for    defendant   in 
error. 

Williams,  J.  Defendant  in  error  recovered  the  judgment 
under  review  agaijist  plaintiff  in  error  for  damages  sustained  by 
^ttie  shipped  by  defendant  in  error  over  plaintiff  in  error's  road 
irom  Skidmore. 

The  cause  of  action  was  for  the  alleged  breach  of  a  contract 
\  which  the  station  agent  of  the  railroad  company  had  agreed 
^"ith  defendant  in  error  to  furnish  cars  for  the  shipment  on  a 
specified  day,  in  consequence  of  which  breach  the  cattle,  having 
Y^  prepared  for  shipment  at  the  time  agreed  upon,  were  held 
in  confinement  and  sustained  damages  while  awaiting  the  cars, 
which  did  not  arrive  for  several  days.  When  we  granted  the 
writ  of  error,  we  thought  it  probable  that  the  courts  below  had 
<^oniniitted  error  in  holding  the  evidence  sufficient  to  prove  the 
contract  alleged.     The  testimony  relied  on  to  show  the  making 
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of  the  contract  is  that  of  a  witness  who  acted  for  defendant  in 
error,  and  who  testified  that  he  went  to  the  agent  and  told  him 
the  cattle  would  be  ready  for  shipment  on  the  day  specified,  and 
requested  him  to  have  the  cars  at  Skidmore  at  that  time,  and 
the  agent  replied,  "All  right."     It  suflSciently  appears  from  this 
that  an  oflfer  was  made  and  accepted  to  ship  the  cattle  at  the 
time  stated.     If  the  railroad  company  were  untrammeled  by  any 
legal  duty  with  respect  to  such  matters,  there  could  be  no  ques- 
tion as  to  the  correctness  of  the  proposition.    The  doubt  we  had 
arose  from  the  consideration  that  such  carriers  are  bound  by 
law  to  furnish  cars  upon  proper  notice  and  demand,  and  that 
the  conversation  stated  might  be  interpreted  as  showing  only  a 
recognition  of  that  duty  as  the  law  imposed  it,  which  was  not 
an  absolute  one  to  furnish  the  cars  at  a  particular  time,  but  only 
one  to  use  reasonable  diligence  to  do  so.    We  do  not  here  refer 
to  the  duty  under  the  statute  where  written  demand  is  made  in 
accordance  with  it.    But  the  effect  of  the  language  used  must  be 
held  to  be  such  as  parties  so  situated  would  naturally  give  to  it. 
A  shipper  making  such  a  proposal,  knowing  the  importance  of 
fixing  the  time  at  which  such  property  is  to  be  shipped,  and  re- 
ceiving so  unqualified  an  assent  from  one  having  the  same  knowl- 
edge, would  have  the  right,  we  think,  to  regard  it  as  an  agreement 
as   to   the   time.    If   the   agent   of   the   carrier  did   not  so  in- 
tend, he  should  not  have  used  language  so  well  calculated  to 
mislead  the  other  party.    We  conclude,  therefore,  that  the  courts 
below  were  justified  in  holding  the  evidence  sufficient  to  prove 
the  contract  relied  upon.     The  findings  of  the  trial  judge  and  of 
the  Court  of  Civil  Appeals  upon  the  other  questions  in  the  case 
are  likewise  sustained.     * 

Affirmed. 
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(Supreme  Court  of  Illinois,  June  18,  1908.    Rehearing  Denied  Oct.  13, 

1008.) 

[85  N.  E.  Rep.  750.] 

Negligence — Stockyard  Company — Condition  of  Premises — Injury 
to  Shipper.* — Defendant  -owned  pens  and  furnished  them  to  shippers 
of  stock,  receiving  compensation  therefor.  It  furnished  both  feed  and 
water,  but  it  was  the  business  of  the  shipper  or  his  agent  to  supply 
the  same  to  the  stock.  Held,  that  a  shipper  while  on  the  premises 
fnr  such  purpose  was  not  a  trespasser  or  licensee,  but  was  there  by 
vinue  of  an  implied  invitation,  and  that  it  was  defendant's  duty  to 
exercise  reasonable  care  to  guard  him  against  injury. 

Same — Contributory  Negligence. — Where  a  shipper  of  stock  was 
on  the  premises  of  a  stockyard  company  by  implied  invitation,  and 
was  injured  by  falling  into  a  hole  negligently  permitted  to  remain 
near  a  hydrant  which  he  was  required  to  use  while  watering  his  stock, 
his  right  of  recovery  was  not  defeated  by  contributory  negligence 
in  climbing  a  fence  whereby  he  reached  the  place  where  the  injury 
occurred,  where  the  result  would  have  been  the  same  had  he  ap- 
proached the  hydrant  in  the  usual  way  by  means  of  an  alley. 

Same — Care  Required.! — The  degree  of  care  required  of  a  stockyard 
company  in  keeping  its  premises  in  a  reasonably  safe  condition  for  the 
use  of  shippers  must  be  determined  in  view  of  the  manner  in  which 
persons  rightfully  thereon  customarily  use  the  premises,  and  there- 
fore, in  an  action  by  a  shipper  for  injuries  resulting  from  the  unsafe 

*Scc  last  foot-note  appended  to  Atchison,  etc.,  Ry.  Co.  v.  Allen 
(Kan.),  26  R.  R.  R.  338.  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  338;  last  foot- 
note appended  to  Lake  Shore,  etc.,  Ry.  Co.  v.  Teeters  (Ind.),  24  R. 
R-  R.  36,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  36;  note  25  R.  R.  R.  323,  48 
Am.  &  Eng.  R.  Cas.,  N.  S.,  323. 

For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
from  the  railroad  company  to  persons,  other  than  passengers,  at 
stations,  depots,  or  other  railroad  premises,  on  business,  see  first  foot- 
note appended  to  Chicago,  etc.,  Co.  v.  Pritchard  (Ind.),  28  R.  R.  R. 
146,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  146. 

tSee  third  foot-note  appended  to  Birmingham,  etc.,  Co.  v.  Landrum 
(Ala.),  28  R.  R.  R.  593,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  593;  eighth 
headnote  appended  to  Minot  v,  Boston  &  M.  R.  R.  (N.  H.),  27  R.  R. 
R.  512,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  512;  last  foot-note  appended  to 
Louisville  &  N.  R.  Co.  v,  Taylor's  Adm'r  (Ky.),  27  R.  R.  R.  228,  50 
Am.  &  Eng.  R.  Cas.,  N.  S.,  228;  foot-note  appended  to  Lamb  v,  Phil- 
adelphia &  R.  Ry.  Co.  (Pa.),  27  R.  R.  R.  180,  50  Am.  &  Eng.  R.  Cas., 
N'.  S.,  180;  last  foot-note  appended  to  Chicago,  etc.,  Ry.  Co.  v.  Rath- 
neau  (111.),  26  R.  R.  R.  202,  49  Am.  &  Eng.  R.  Cas.,  N.  S..  202;  last 
headnote  appended  to  Pitcher  v.  Old  Colony  St.  Ry.  Co.  (Mass.),  24 
R.  R.  R.  625.  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  625*  last  foot-note  ap- 
pended to  Cederberg  v.  Minneapolis,  etc.,  Ry.  Co.  (Minn.),  23  R. 
R.  R.  98.  46  Am.  &  Eng.  R.  Cas..  N.  S.,  98-  Bromley  v.  New  York,  etc., 
R.  Co.  (Mass.),  23  R.  R.  R.  11,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  11. 
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condition  of  the  premises,  evidence  was  admissible  to  show  that  it 
was  a  custom  followed  by  shippers  to  go  into  the  yards  to  feed  and 
water  their  own  stock,  and  that  for  this  and  other  purposes  connected 
with  the  business,  such  persons  would  frequently  climb  over  fences 
of  the  pens  as  plaintiff  had  done  at  the  time  of  the  injury. 
Cartwright,  C.  J.,  and  Scott  and  Dunn,  JJ.,  dissenting. 

Appeal  from  the  Branch  Appellate  Court,  First  District,  on 
Appeal  from  Circuit  Court,  Cook  County;  John  L.  Healy, 
Judge. 

Action  by  Michael  E.  Franey  against  the  Union  Stockyard  & 
Transit  Company  of  Chicago.  From  a  judgment  of  the  Branch 
Appellate  Court  (138  111.  App.  215),  affirming  a  judgment  of 
the  trial  court  for  plaintiff,  defendant  appeals.    Affirmed. 

Michael  Franey  recovered  a  judgment  in  the  circuit  court  of 
Cook  county  against  the  Union  Stockyard  &  Transit  Company 
for  $17,500  for  personal  injuries  charged  to  have  resulted  from 
the  negligence  of  the  defendant,  and  that  judgment  has  been 
affirmed  by  the  Branch  Appellate  Court  for  the  First  District. 
By  its  further  appeal  the  defendant  below  brings  the  record  to 
this  court  for  review.  The  declaration,  which  is  in  one  count, 
charges  that  appellant  negligently  permitted  a  large  hole  to  re- 
main in  close  proximity  to  the  hydrant  which  was  being  used 
by  appellee,  and  negligently  failed  to  provide  any  proper  guard 
or  barrier  about  or  over  said  hole,  and  negligently  failed  to  have 
the  same  lighted  in  any  manner. 

Appellant  was  in  possession  and  control  of  the  premises, 
structures,  and  inclosures  known  as  the  Union  Stockyards  of 
Chicago.  Appellee  was  a  shipper  of  hogs  to  that  market,  and 
had  been  so  engaged  for  more  than  20  years.  For  the  conven- 
ience of  shippers  and  buyers  the  appellant  maintained  a  struc- 
ture known  as  the  hoghouse,  which  was  two  stories  high,  and 
contained  2,800  pens — 1,400  on  each  floor.  These  pens  were 
arranged  in  tiers,  separated  by  passages  or  alleyways.  The 
pens  were,  with  a  few  exceptions,  20  feet  long  and  16  feet  wide, 
inclosed  by  double  board  fences  4  feet  high.  The  division 
fences  between  the  pens  were  constructed  by  fastening  boards 
on  both  sides  of  the  posts.  To  supply  the  pens  with  water,  a 
hydrant  was  located  at  one  end  of  the  division  fence,  with  a 
movable  spout  attached  to  it  in  such  a  way  that  water  could  be 
supplied  to  two  adjacent  pens  from  the  same  hydrant.  The 
water  troughs  were  placed  parallel  with  the  division  fence,  and 
were  14  feet  long,  12  inches  wide,  and  6  inches  deep.  Hogpens 
Nos.  56  and  57  adjoined  each  other  in  the  second  tier  of  pens 
on  the  upper  floor,  and  were  equipped  with  hydrant,  spout,  and 
water  troughs  as  above  described.  Appellant  had  constructed 
an  overhead  passageway   for  the  purpose  of  transferring  live 
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stock  over  the  hoghouse  to  other  parts  of  the  yards.  As  a  result 
of  the  construction  of  this  overhead  passageway,  which  crossed 
above  pens  Nos.  56  and  57,  the  east  end  of  these  pens  was 
rendered  dark.  To  overcome  this  difficulty,  appellant  divided 
pen  Xo.  57  by  fencing  off  8  feet  east  and  west  and  16  feet  north 
and  south  of  the  east  end  of  No.  57.  A  double  fence,  similar  in 
appearance  and  construction  to  all  the  other  division  fences,  was 
erected  separating  those  portions  cut  off  from  the  rest  of  pen 
Xo.  57.  Appellant  then  cut  a  hole  in  the  floor  of  the  eastern 
part  of  No.  57,  leaving  a  floor  space  three  feet  wide  along  the 
entire  length  of  the  east  and  south  sides  of  the  cut-off.  The 
watering  trough  in  No.  57  occupied  one-third  of  the  floor  space 
left  on  the  south  side  of  the  space  cut  off  from  No.  57,  and  ex- 
tended from  the  partition  fence  in  No.  57  west  into  that  part 
of  No.  57,  reserved  for  use  by  appellant  as  a  hogpen.  On  the 
morning  of  November  13,  1901,  about  6  o'clock,  appellee  arrived 
at  appellant's  yards  with  a  car  load  of  hogs  consigned  to  the  Na- 
tional Live  Stock  Commission  Company.  Appellant  received 
appellee's  hogs,  and  they  were  unloaded  and  driven  through  an 
alle>-\^'ay  to  pen  56.  The  gate  of  pen  56  was  opened  by  one  of 
appellant's  servants,  and  after  the  hogs  were  driven  in  the  gate 
was  locked.  Appellee  followed  his  load  of  hogs  frpm  the  car  to 
the  pen,  and  went  into  the  pen  where  his  hogs  were,  either 
through  the  gate  or  by  climbing  the  fence.  Appellee  then  went 
to  the  hydrant  in  the  northeast  corner  of  his  pen  for  the  purpose 
of  watering  his  hogs.  He  attempted  to  pull  the  spout,  which 
had  been  last  used  for  pen  57,  so  as  to  turn  the  water  into  56. 
The  opening  between  the  boards  on  the  fence,  and  through 
which  the  pipe  had  to  be  drawn,  was  about  three  inches.  The 
spout  was  hard  to  turn,  and  appellee  could  not  adjust  it  while 
standing  in  56,  with  the  thirsty  hogs  crowding  about  his  feet.  He 
then  climbed  over  the  division  fence  from  56  into  what  he  supposed 
was  pen  57.  After  climbing  over  the  fence  he  stood  on  the 
projecting  platform  or  floor  left  by  appellant  on  the  south  side 
of  the  cut-off  from  57.  He  pushed  the  spout  through  the  open- 
ing in  the  fence  and  turned  the  water  on  for  the  purpose  of 
watering  his  hogs.  He  testified  that  he  remembers  hearing  the 
water  flow  into  the  trough,  which  is  the  last  fact  that  he  does 
remember.  He  was  afterwards  picked  up  in  an  unconscious 
condition  from  the  floor  beneath  and  conveyed  to  Mercy  Hos- 
pital, where,  upon  examination,  it  was  discovered  that  he  had 
sustained  a  fracture  of  the  base  of  the  skull,  extending  through 
the  right  eye  socket  and  back  from  the  temple  to  the  right  ear, 
then  upw^ard.  He  had  concussion  of  the  brain,  and  the  right 
eye  was  forced  upward  and  outward,  so  that  it  was  somewhat 
crossed.  He  was  bleeding  from  the  nose,  mouth,  and  ear,  and 
while  he  was  being  examined  he  vomited  mouthfuls  of  blood. 
His  injuries  were  very  severe  and  permanent.    At  the  time  he 
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fell  down  the  light  shaft  it  was  so  dark  tliat  the  opening  in  the 
floor  of  pen  57  could  not  be  distinguished  from  the  floor  itself. 
There  was  no  artificial  light  of  any  kind  about  this  opening. 

The  grounds  upon  which  appellant  contends  that  the  judg- 
ment should  be  reversed  are  ( 1 )  that  on  the  undisputed  facts  in 
the  case  appellee  cannot  recover  as  a  matter  of  law;  (2)  that 
there  is  no  evidence  in  the  record  of  any  negligence  on  the  part 
of  appellant;  (3)  that  appellee  was  guilty  of  such  contributory 
negligence  as  to  preclude  his  recovery;  and  (4)  that  the  trial 
court  committed  error  in*  admitting  certain  evidence  offered  by 
appellee. 

Winston,  Payne,  Straun  &  Shaw  {John  Barton  Payne,  John 
D.  Black,  2Lndi  Walter  H.  Jacobs,  of  counsel),  for  appellant. 
Samuel  Shape  Page  (Cecil  Page,  of  counsel),  for  appellee. 

ViCKERS,  J.  (after  stating  the  facts  as  above).  The  first, 
second,  and  third  contentions  of  appellant  may  all  be  considered 
together.  By  its  rnotion  to  direct  a  verdict  and  the  exception  to 
the  ruling  of  the  court  in  denying  it  appellant  has  preserved  for 
review  the  question  whether  there  is  any  evidence  fairly  tending 
to   support   the   verdict. 

Appellant's  principal  contention  is  that  the  appellee  was  upon 
the  premises  as  a  mere  licensee,  and  for  that  reason  appellant 
owed  him  no  duty  except  not  to  injure  him  willfully.  Appellant 
owned  the  pens,  and  furnished  them  to  appellee  and  other  ship- 
pers. These  pens  were  supplied  with  water,  and,  when  requested 
by  the  owner  of  the  hogs,  appellant  furnished  feed.  For  these 
privileges  the  shippers  paid  the  appellant  compensation.  Ap- 
pellant did  not  furnish  any  one  to  feed  and  water  the  hogs. 
This  was  done  by  the  owner  of  the  stock,  either  in  person  or  by 
his  agent  to  whom  the  hogs  were  consigned.  In  the  late  case  of 
Pauckner  v.  Waken,  321  111.  276,  279,  83  N.  E.  202,  204,  this 
court  had  under  consideration  a  case  involving  the  distinction 
between  a  mere  licensee  and  one  upon  the  premises  of  another 
by  virtue  of  an  invitation,  expressed  or  implied.  After  discuss- 
ing the  rules  of  law  applicable  to  the  two  relations,  this  court 
said:  "It;  will  be  found  that  the  distinction  between  a  visitor 
who  is  a  mere  licensee  and  one  who  is  on  the  premises 
by  invitation  turns  on  the  nature  of  the  business  that  brings 
him  there,  rather  than  on  the  words  or  acts  of  the  owner 
which  precede  his  coming.  Permission  involves  leave  and 
license,  but  it  gives  no  right.  If  one  avail  himself  of  per- 
mission to  cross  another's  land,  he  does  so  by  virtue  of  the 
license,  and  not  of  right.  The  permission  of  license  is  a  justifi- 
cation for  his  entry;  and,  while  he  is  not  technically  a  tres- 
passer, yet  the  duty  of  the  owner  to  guard  him  against  injur}'  is 
governed  by  the  rules  applicable  to  trespassers.  *  *  *  The 
duty  to  one  who  comes   thereon  by  the  owner's  invitation  to 
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transact  business  in  which  the  parties  are  mutually  interested 
b  to  exercise  reasonable  care  for  his  safety  while  on  that  por- 
riun  of  the  premises  required  for  the  purpose  of  his  visit.  Un- 
der such  circumstances  the  party  is  said  to  be  on  the  premises 
by  implied  invitation  of  the  owner/'  The  nature  of  thef  business 
which  appellant  permitted  to  be  transacted  on  these  premises 
necessarily  required  the  presence  of  both  buyers  and  sellers  of 
live  stock.  They  must  necessarily  meet  at  the  pens  where  the 
stock  is  lotted  to  effect  sales,  l?ntil  the  hogs  are  sold,  they  be- 
Icng  to  the  shipper,  and  are  in  his  care  and  possession.  The 
fettling  and  watering  of  the  hogs  prior  to  their  sale  are  neces- 
sarily incident  to  the  business  of  the  market.  Appellant  fur- 
nished both  feed  and  water,  but  it  was  the  business  of  the 
>hipper  or  his  agent  to  supply  the  feed  and  water  to  his  hogs. 
Appellee  was  upon  the  premises  at  the  time  of  the  accident,  not 
a>  a  trespasser  or  licensee,  but  by  virtue  of  implied  invitation, 
and  was  entitled  to  exercise  reasonable  care  to  guard  him  against 
injury. 

•Appellant  suggests  that,  even  if  appellee  was  properly  upon 
the  premises  by  invitation,  he  was  clearly  guilty  of  contributory 
n^igence  in  climbing  the  fence  to  get  out  of  pen  56  into  pen 
:7.  To  this  we  cannot  agree.  Even  if  it  could  be  said  that  ap- 
pellee should  have  gone  to  the  gate,  or  at  least  have  climbed 
the  fence  which  separated  pen  56  from  the  alleyway,  instead  of 
climbing  the  division  fence,  still  it  must  be  borne  in  mind  that 
appellee  was  not  injured  as  a  result  of  climbing  the  fence.  The 
fence  did  not  break,  neither  did  appellee  slip  from  the  fence 
into  the  hole.  He  crossed  over  the  fence  in  safety,  and  was  on 
the  platform  long  enough  to  adjust  the  water  spout  before  the 
accident.  The  result  would  have  been  the  same  had  appellee 
crossed  out  of  pen  56  "to  the  alleyway  and  then  gone  around  57, 
and  approached  the  hydrant  by  means  of  the  platform  or  ex- 
tension of  the  floor  in  the  cut-off  in  57,  which  was  apparently 
left  for  persons  to  walk  on  in  order  to  water  hogs  that  might  be  in 
:7.  It  is  what  happened  after  the  appellee  was  at  the  hydrant 
that  caused  his  injury,  and  not  the  route  selected  by  appellee  to 
reach  the  hydrant.  We  do  not  mean  to  hold  that  appellee  was 
guilty  of  contributory  negligence  in  climbing  the  fence  to  get 
to  the  spout.  As  already  intimated,  if  he  had  desired  to  reach 
the  hydrant  in  any  other  way,  he  would  have  had  to  pass  through 
P^n  56,  which  must  have  been  well  filled  with  hogs.  He  would 
then  have  been  compelled  to  climb  the  fence  to  get  out  of  56, 
since  the  evidence  shows  the  gate  was  locked  and  the  man  who 
^d  the  key  was  gone.  Being  in  the  alleyway,  appellee  would 
We  to  walk  north  and  then  climb  the  outer  fence  of  57,  and 
then  walk  east  until  he  encountered  the  division  fence  between 
the  light  shaft  and  57. 

Appellant's  final   contention   is  that   the  court  erred   in  per- 
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mitting  appellee,  over  its  objection,  to  prove  what  the  course  of 
business  was  in  handling  stock  through  those  yards  and  what 
practice  was  followed  by  owners  or  shippers  of  stock  when  they 
accompanied   their   stock   to   the  yards.     Several  witnesses  tes- 
tified that  it  was  a  custom  followed  by  many  shippers  to  go  into 
the  yards  to  feed  and  water  their  own  stock,  and  for  this  and 
other  purposes  connected  with  the  business  being  done  on  the 
premises  such  persons  would  frequently  climb  over  the  fences 
of  the  pens.     This  evidence  was  given  by  several  shippers  and 
persons  engaged  in  the  commission  business  in  the  appellant's 
yards.     The   evidence  tended  to  show   that  this  had  been  the 
general  course  of  business  in  the  yards  for  a  number  of  years. 
If,  as  this  evidence  tended  to  prove,  shippers  of  stock  to  appel- 
lant's yards  followed  such  a  general  practice,  the  degree  of  care 
required  of  appellant  in  keeping  its  premises   in  a  reasonaWj^ 
safe  condition  must  be  determined  in  view  of  the  manner  in 
which  persons  rightfully  thereon  customarily  used  the  premises. 
This  testimony  was  proper  under  the  holdings  of  this  court  in 
Pennsylvania  Co.  v.  Stoelke,  104  111.  201 ;    St.  Louis  National 
Stockyards  v,  Godfrey,  198  111.  288,  65  N.  E.  90;  North  Chicago 
Street  Railroad  Co.  z\  Irwin,  202  111.  345,  66  N.  E.  1077;  Chi- 
cago City  Railway  Co.  v,  Lowitz,  218  111.  24,  75  N.  E.  755 j 
Chicago,    Rock  Island  &  Pacific  Railway  Co.  v.  Rathneau,  225 
111.  278,  80  N.  E.  119. 

There  are  no  other  reasons   urged   for  the  reversal  of  this^ 
judgment. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Central  Stock  Yards  Company. 

(Argued  December  10,  11,  1908.     Decided  January  25,  1909.) 

[29  Sup.  Ct.  Rep.  246.] 

Judgment — Conclusiveness  as  betweeji  State  and  Federal  Courts. — 
A  state  court  cannot,  by  its  decree,  compel  one  of  two  connecting 
carriers  which  maintain  live-stock  depots  at  or  near  Louisville,  Ken- 
tucky, as  points  of  delivery  for  stock  having  that  city  as  their  general 
destination,  to  transfer  and  deliver/at  the  point  of  physical  intersec- 
tion *'any  and  all  live  stock  or  other  freight  coming  over  its  lines  in 
Kentucky,"  consigned  to  the  other's  depot  or  persons  doing  business 
there,  and  to  change  the  destination  to  such  depot  upon  request  at 
any  of  its  stations,  and  particularly  at  its  "break-up  yards"  in  South 
Louisville,  where  a  Federal  court  has  previously  dismissed  the  bill 
in  a  similar  suit  between  the  same  parties,  dealing  only  with  inter- 
state shipments. 

Constitational  Law — Due  Process  of  Law — Interchange  of  Railway 
Cars* — Requiring  a  railway  company  to  deliver  its  own  cars  to  an- 
other railway  company  when  performing  its  duty  under  Ky.  Const. 
§  213,  to  receive,  deliver,  and  transport  freight  from  and  to  any  point 
where  there  is  a  physical  connection  between  its  tracks  and  those  of 
any  other  railway  company  deprives  the  former  company  of  its  prop- 
erty without  due  process  of  law,  because  such  provision,  which  alone 
is  relied  upon  by  the  courts  as  authorizing  such  requirement,  con- 
tains no  adequate  protection  for  the  carrier  from  loss  or  undue  de- 
tention of  its  cars,  and  for  securing  due  compensation  for  their  use. 

Constitutional  Law — ^"Due  Process  of  Law*' — Compelling  Carrier  to 
Share  Facilities  with  RivaL — The  property  of  a  railway  company  is 
taken  without  due  process  of  law  by  Ky.  Const.  §  213,  under  which, 
as  construed  by  the  state  courts,  such  company  may  be  compelled, 
upon  payment  simply  for  the  service  of  carriage,  to  accept  cars 
offered  to  it  at  an  arbitrary  connecting  point  near  its  terminus,  by  a 
competing  road,  for  the  purpose  of  reaching  and  using  the  former's 
terminal  facilities. 

In  error  to  the  Court  of  Appeals  of  the  State  of  Kentucky  to 
re\iew  a  decree  which  affirmed  a  decree  of  the  Jefferson  Circuit 
Court,  in  that  state,  compelling  a  carrier  to  interchange  cars  and 
share  its  terminal  facilities  with  a  rival  carrier.    Reversed. 

See  same  case  below,  30  Ky.  L.  Rep.  18,  97  S.  W.  778. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Helm  Bruce,  Henry  L.  Stone,  James  P.  Helm,  and 
Kennedy  Helm,  for  plaintiff  in  error. 

Messrs.  Joseph  C.  Dodd  and  John  L.  Dodd,  for  defendant  in 
error. 
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Mr.  Justice  Holmes  delivered  the  opinion  of  the  court: 

This  is  a  proceeding  in  equity  prosecuted  in  the  courts   of 
Kentucky,  similar  in  the  main  to  one  in  the  United  States  courts 
between  the  same  parties,  that  was  decided  by  the  circuit  court 
of  appeals  in  63  L.  R.  A.  213,  55  C.  C.  A.  63.  118  Fed.  113,  and 
by  this  court  in  192  U.  S.  568,  48  L.  ed.  565,  24  Sup.  Ct.  Rep. 
339.     The  latter  was  brought  by  the  Central  Stock  Yards  Com- 
pany, a  Deleware  corporation,  against  the  railroad  company,  a 
Kentucky  corporation,  to  compel  it  to  receive  live  stock  tendered 
to  it  outside  the  state  of  Kentucky  for  the  Central  Stock  Yards 
station,  and  to  deliver  the  same  at  a  point  of  physical  connection 
between  its  road  and   the   Southern  Railway,    for  ultimate  de-' 
livery  to  or  at  the  Central   Stock  Yards.     The   Central  Stock 
Yards  station  is  at  the  Central   Stock  Yards,  just  outside  the 
boundary  line  of  Louisville,  Kentucky,  on  the  Southern  Rail- 
w^ay  Company's  line,  and,  by  agreement  between  the  two  com- 
panies, the  Central  Stock  Yards  were  the  live-stock  depot  for 
the  purpose  of  handling  live  stock  to  and  from  Louisville  on  the 
Southern  Railway.     The  Louisville  &  Nashville  Railroad,  by  a 
similar   arrangement,  had   made   the   Bourbon  Stock   Yards  its 
live-stock  depot  for  Louisville,  and  declined  to  receive  live  stock 
billed  to  the  Central  Stock  Yards,  or  to  deliver  live  stock  des- 
tined to  Louisville  elsewhere  than  at  the  Bourbon  Yards.    There 
were  physical  connections  between  the   Louisville  &  Nashville 
and  the  Southern  tracks  at  a  point  between  the  two  stock  yards 
which  was  passed  by  the  greater  portion  of  the  live  stock  carried 
by  the  Louisville  &  Nashville  Company,  and  at  another  point 
that  would  be  more  convenient  for  delivery,  a  little  further  to 
the  northward.     In  order  to  deliver  as  prayed  the  Louisville  & 
Nashville  would  have  been  compelled  either  to  build  chutes  or 
to  hand  over  its  cars  to  the  Southern  Railway.     The  right  was 
claimed  under  the  interstate  coi;nmerce  act  of  February  4,  1887, 
chap.  104,  §  3,  24  Stat,  at  L.  379,  U.  S.  Comp.  Stat.  1901.  p. 
3154,  and  the  Constitution  of  Kentucky,  especially  §  213.    The 
circuit  court  of  appeals  and  this  court  agreed  that  the  right  was 
not  conferred  by  the   former  act.     As  to  the   Constitution  of 
Kentucky,  the  circuit  court  of  appeals  held  that  if  it  could  be 
given  any  such  construction  as  to  make  it  purport  to  give  the 
plaintiff  a  right  to  the  relief  sought,  it  would  be  making  a  void 
attempt   to  regulate   interstate   commerce.     This   court,  on  the 
general  principle  that  a  construction  was  to  be  adopted,  if  pos- 
sible, that   would   save  the   instrument   from   constitutional  ob- 
jections, followed  the  suggestion  of  the  circuit  court  of  appeals, 
read  the  section  as  not  requiring  the  railroad  to  deliver  its  own 
cars,  and  affirmed  a  decree  dismissing  the  bill. 

The  material  sections  of  the  Constitution  of  Kentucky  are  as 
follows : 

"Sec.   213.     All   railroad,   transfer,   belt   lines,   and  railway 
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bridge  companies,  organized  under  the  laws  of  Kentucky,  or 
operating,  maintaining,  or  controlling  any  railroad,  transfer,  belt 
lines,  or  bridges,  or  doing  a  railway  business  in  this  state,  shall 
receive,  transfer,  deliver,  and  switch  empty  or  loaded  cars,  and 
shall  move,  transport,  receive,  load,  or  unload  all  the  -freight  in 
car  loads  or  less  quantities,  coming  to  or  going  from  any  rail- 
road, transfer,  belt  line,  bridge,  or  siding  thereon,  with  equal 
promptness  and  despatch,  and  without  any  discrimination  as  td 
charges,  preference,  drawback,  or  rebate  in  favor  of  any  person, 
cx)rporation,  consignee,  or  consignor,  in  any  matter  as  to  pay- 
ment, transportation,  handling,  or  delivery ;  and  shall  so  receive, 
deliver,  transfer,  and  transport  all  freight  as  above  set  forth, 
from  and  to  any  point  where  there  is  a  physical  connection  be- 
tween the  tracks  of  said  companies.  But  this  section  shall  not 
be  construed  as  requiring  any  such  common  carrier  to  allow 
the  use  of  its  tracks  for  the  trains  of  another  engaged  in  like 
business. 

"Sec.  214.  No  railway,  transfer,  belt  line,  or  railway  bridge 
company  shall  make  any  exclusive  or  preferential  contract  or 
arrangement  with  any  individual,  association,  or  corporation, 
for  the  receipt,  transfer,  delivery,  transportation,  handling,  care, 
or  custody  of  any  freight,  or  for  the  conduct  of  any  business  as 
a  common  carrier." 

The  present  case  was  begun  by  the  defendant  in  error  earlier 
than  the  one  just  stated,  and  sought  similar  relief  without  regard 
to  the  place  where  the  stock  was  received.  A  preliminary  in- 
junction was  issued,  and  soon  led  to  proceedings  for  contempt 
on  the  charge  that  it  had  been  disobeyed.  The  court  of  first 
instance  held  that  the  injunction  applied  to  an  interstate  ship- 
ment when  the  owner  had  sought  to  bill  it  to  the  Southern  Rail- 
way at  Louisville  for  delivery  to  the  Central  Stock  Yards  and 
had  been  refused,  and  thereafter,  at  the  breakup  yards,  so  called, 
of  the  Louisville  &  Nashville  road,  by  giving  notice  to  change 
the  destination,  had  attempted  to  bring  about  the  desired  result. 
This  decision  was  reversed  by  the  court  of  appeals  (Louisville 
&  X.  R.  Co.  V.  Miller,  112  Ky.  464,  66  S.  W.  5),  and  thereupon 
the  before-mentioned  bill  in  the  United  States  court  was  brought, 
to  deal  with  interstate  shipments,  with  a  prayer,  also,  that  the 
railroad  be  required  to  recognize  changes  of  destination;  while 
the  present  proceeding  was  kept  on  foot  to  cover  all  that  it  law- 
fully might.  At  a  later  date,  the  petition,  as  it  is  called,  in  this 
case,  was  amended  so  as  to  pray  that  the  plaintiff  in  error  might 
be  required,  upon  tender  by  the  Southern  Railway,  to  receive,  at 
a  poiut  of  physical  connection  with  the  Southern  Railway,  live 
stock  from  the  Central  Stock  Yards,  and  to  deliver  the  same  to 
the  consignee  at  the  Bourbon  Stock  Yards  or  any  depot  on  its 
line. 
After  the  decision  in  the  other  case,  the  railroad  company  asked 
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leave  to  plead  the  decree  as  a  bar  to  so  much  of  the  relief  in  the 
present  action  as  relates  to  stock  shipped  or  desired  to  be  shipped 
from  points  outside   of   Kentucky  to  points  within  Kentucky. 
The  trial  court,  being  of  opinion  that  the  decree  would  not  be 
a  bar,  refused  leave,  but  ordered  the  proposed  amendment  to  be 
made  part  of  the  record  for  the  purpose  of  appeal.    After  final 
hearing  a  judgment  was  entered  for  the  plaintiff,  the  defendant 
in  error,  granting  all  the  prayers  of  the  bill.    The  railroad  com- 
pany was  ordered  ( 1 )  to  receive  at  its  stations  in  Kentucky,  and 
"to  bill,  transport,  transfer,  switch,  and  deliver  in  the  customar>' 
way,"  at  some  point  of  physical  connection  with  the  tracks  of 
the  Southern  Railway,  and  particularly  at  one  described,  all  live 
stock  or  other  freight  consigned  to  the  Central  Stock  Yards  or 
to  persons  doing  business  there.     (2)  It  was  ordered,  further,  to 
transfer,  switch,  and  deliver  to  the  Southern  Railway  at  the  said 
point  of  connection,  "any  and  all  live  stock  or  other  freight  com- 
ing over  its  lines  in  Kentucky  consigned"  to  the  Central  Stock 
Yards  or  persons  doing  business  there.     (3)   It  was  ordered,  fur- 
ther, to  receive  at  the  same  point  and  to  "transfer,  switch,  trans- 
port, and  deliver  all  live  stock"  consigned  to  anyone  at  the  Bourbon 
Stock  Yards,   "the   shipment  of   which  originates   at  the  Cen- 
tral Stock  Yards ;"  with  proviso  requiring  pay  or  tender  of  proper 
charges  for  its  services,  whenever  demanded,  at  the  time  such 
live  stock  or  other  freight  is  offered.     (4)  Finally,  the  railroad 
company  was   required,   whenever  requested  by   the  consignor, 
consignee,  or  owner  of  the  stock,  "at  any  of  the  stations,  and 
particularly  at  its  break-up  yards  in  South  Louisville.  Kentucky," 
to  recognize  their  right  to  change  the  destination,  and,  upon  pay- 
ment of  the  full  Louisville  freight  rate  and  proper  presentation 
of  the  bill  of  lading,  duly  indorsed,  the  railroad  was  required  to 
change  the  destination  and  deliver  at  a  point  of  connection  with 
the  Southern  Railway  tracks  for  delivery  by  the  latter  to  the 
Central  Stock  Yards.     This  judgment  was  affirmed  by  the  court 
of   appeals,   whereupon  this  writ   of   error  was   brought.     The 
points  relied  upon  are  that  due  credit  was  denied  to  the  decree 
by  the  United  States  courts;  that,  if  the  Constitution  of  Ken- 
tucky purports  to  authorize  the  requirement  in  the  judgment  as 
to  delivery  of  shipments  from  outside  the  state,  it  attempts  to 
regulate  commerce  among  the  states;  that,  if  the  same  instru- 
ment authorizes  the  requirement  in  the  judgment  that  the  rail- 
road company  should  give  up  possession  of  its  cars  to  the  South- 
ern Railway  Company,  it  attempts  to  deprive  the  railroad  of  its 
property  without  due  process  of  law;  and  that  the  same  con- 
stitutional objection  applies  to  the  attempt  to  make  the  railroad 
do  switching  work  over  its  terminal  property  in  Louisville  be- 
tween two  points  in  the  city  when  the  shipment  was  neither  com- 
ing into  the  city  nor  going  out  of  the  city  over  the  lines  of  the 
plaintiff  in  error's  road. 
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The  court  of  appeals  found  itself  unable  to  pass  over  the  bridge 
kid  by  this  court  in  its  construction  of  the  state  Constitution, 
§  213.  It  held  that  that  section  did  purport  to  require  the  plain- 
tiff in  error  to  deliver  its  own  cars,  under  the  circumstances  of 
the  case,  to  the  extent  of  the  judgment  that  it  affirmed.  It  de- 
dined  to  follow  the  decision  of  this  court  that,  for  the  purposes 
«'f  the  case  before  it,  the  two  stock  yards  stood  on  the  same 
footing  as  if  they  were  the  stations  of  two  railroads  placed  side 
ly  side.  It  decided  that  the  state  Constitution,  as  construed  by 
ii,  did  not  attempt  to  regulate  commerce  among  the  states,  and, 
au  doubt  for  that  reason,  disregarded  the  former  decree  between 
the  same  parties,  thinking,  we  presume,  that,  as  the  former  bill 
dealt  only  with  interstate  commerce,  the  decree  could  have  no 
binding  effect  as  against  a  judgment  which  it  deemed  to  affect 
•:nly  matters  within  the  control  of  the  state. 

We  are  surprised  that  the  court  of  appeals  should  have  decided 
that  the  judgment  appealed  from  did  not  deal  with  commerce 
among  the  states.  The  portion  that  we  have  numbered  (2)  or- 
<iered  a  delivery  to  the  Southern  Railway  of  all  live  stock  and 
freigiit  coming  over  its  lines  consigned  to  the  Central  Stock 
Yards,  and  this  includes,  of  course,  that  coming  from  other 
5>tates.  The  same  is  to  be  said  of  the  requirement  in  (4)  as  to 
change  of  destination.  When  the  live  stock  reached  the  poitit 
of  connection  or  the  break-up  yards,  the  carriage  was  not  at  an 
end,  as  appears  by  the  very  intent  of  the  judgment,  and  as  was 
feided  in  McNeill  v.  Southern  R.  Co.  202  U.  S.  543,  559,  50 
L  ed.  1142,  1147,  26  Sup.  Ct.  Rep.  722,  Moreover,  that  decision 
cited  and  approved  the  language  of  the  circuit  court  of  appeals, 
to  which  we  have  referred  already,  in  the  case  between  these 
panies,  to  the  effect  that,  if  the  Kentucky  Constitution  could  be 
construed  as  the  state  court  of  appeals  has  construed  it,  it  would 
be  attempting  what  it  could  not  do.  Ibid.  562.  We  think  dis- 
cussion of  this  part  of  the  case  unnecessary,  and  we  should  have 
fo  hold  the  provision  of  the  state  Constitution  void  as  applied, 
if  we  followed  the  construction  given  to  it  by  the  state  court ;  but 
^e  are  relieved  of  that  necessity  by  the  fact  that  those  portions 
•^t  the  judgment  of  which  we  are  speaking  are  invalid  by  reason 
of  the  previous  adjudication  of  the  United  States  court. 
As  we  have  indicated,  the  decree  was  pleaded  as  a  bar  only 
to  so  much  of  the  claim  for  relief  as  relates  to  stock  shipped 
or  transported,  or  desired  to  be  shipped  or  transported,  from 
points  outside  of  Kentucky  to  points  within  Kentucky."  It  was 
not  argued  thit  a  decision  that  certain  words  in  a  Constitution 
have  a  certain  meaning,  in  a  suit  founded  upon  them,  is  con- 
clusive as  between  the  same  parties  in  another  suit  upon  the  same 
*prds,  for  the  same  purpose,  except  that  one  is  to  enforce  them 
With  regard  to  matters  outside  the  control  of  the  state,  and  the 
other  to  enforce  them  with  regard  to  matters  within  its  control. 
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Therefore  we  express  no  opinion  upon  the  point.  It  was  argued, 
however,  that  the  requirement  that  the  plaintiff  in  error  should 
deliver  its  own  cars  to  another  road  was  void  under  the  14th 
Amendment  as  an  unlawful  taking  of  its  property.  In  view  of 
the  well-known  and  necessary  practice  of  connecting  roads,  we 
are  far  from  saying  that  a  valid  law  could  not  be  passed  to  pre- 
vent the  cost  and  loss  of  time  entailed  by  needless  transhipment 
or  breaking  bulk,  in  case  of  an  unreasonable  refusal  by  a  carrier 
to  interchange  cars  with  another  for  through  traffic.  We  do  not 
pass  upon  the  question.  It  is  enough  to  observe  that  such  a  law 
perhaps  ought  to  be  so  limited  as  to  respect  the  paramount  needs 
of  the  carrier  concerned,  and  at  least  could  be  sustained  only 
with  full  and  adequate  regulations  for  his  protection  fr9m  the 
loss  or  undue  detention  of  cars,  and  for  securing  due  compensa- 
tion for  their  use.  The  Constitution  of  Kentucky  is  simply  a 
universal,  undiscriminating  requirement,  with  no  adequate  pro- 
visions such  as  we  have  described.  The  want  cannot  be  cured 
by  inserting  them  in  judgments  under  it.  The  law  itself  must 
save  the  parties'  rights,  and  not  leave  them  to  the  discretion  of 
the  courts  as  such.  See  Security  Trust  &  S.  V.  Co.  v.  Lexington, 
203  U.  S.  323,  333,  51  L.  ed.  204,  208,  27  Sup.  Ct.  Rep.  S7; 
Roller  V,  Holly,  176  U.  S.  398,  409,  44  L.  ed.  520,  524,  20  Sup. 
Ct.  Rep.  410;  Connecticut  River  R.  Co.  v.  Franklin  County.  127 
Mass.  30,  S3,  34  Am.  Rep.  338;  Ash  v.  Cummings,  50  N.  H. 
591;  IMoody  v.  Jacksonville,  T.  &  K.  W.  R.  Co.  20  Fla.  597; 
Ex  parte  Martin,  13  Ark.  198,  58  Am.  Dec.  321 ;  St.  Louis  r. 
Hill,  116  Mo.  527,  21  L.  R.  A.  226,  22  S.  W.  861.  It  follows 
that  the  requirement  of  the  state  Constitution  cannot  stand  abne 
under  the  14th  Amendment,  and  that  the  judgment  in  this  respect 
also,  being  based  upon  it,  must  fall.  We  do  not  mean,  however, 
that  the  silence  of  the  Constitution  might  not  be  remedied  by  an 
act  of  legislature  or  a  regulation  bv  a  duly  authorized  subordinate 
body  if  such  legislation  should  be  held  consistent  with  the  state 
Constitution  by  the  state  court.  We  should  add  that  the  require- 
ment in  the  first  part  of  the  judgment,  which  we  have  been 
discussing,  is  open  to  the  objections  mentioned  in  the  former  de- 
cision so  far  as  it  practically  requires  the  Louisville  &  Nash- 
ville Railroad  to  deliver  cars  at  Louisville  elsewhere  than  at  its 
own  terminus.  192  U.  S.  570,  571,  48  L.  ed.  569,  570,  24  Sup. 
Ct.  Rep.  339. 

There  remains  for  consideration  only  the  third  division  of  the 
judgment,  which  requires  the  plaintiff  in  error  to  receive  at  the 
connecting  point,  and  to  switch,  transport,  and  deliver,  all  live 
stock  consigned  frcJm  the  Central  Stock  Yards  to  anyone  at  the 
Bourbon  Stock  Yards.  This  also  is  based  upon  the  sections  of 
the  Constitution  that  have  been  quoted.  If  the  principle  is  sound, 
every  road  into  Louisville,  by  making  a  physical  connection  with 
the  Louisville  &  Nashville,  can  get  the  use  of  its  costly  terminals 
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and  make  it  do  the  switching  necessary  to  that  end,  upon  simply 
panng  for  the  service  of  carriage.  The  duty  of  a  carrier  to  ac- 
cept goods  tendered  at  its  station  does  not  extend  to  the  accept- 
ance of  cars  offered  to  it  at  an  arbitrary  point  near  its  terminus 
by  a  competing  road,  for  the  purpose  of  reaching  and  using  its 
temiinal  station.  To  require  such  an  acceptance  from  a  railroad 
L<  to  take  its  property  in  a  very  effective  sense,  and  cannot  be 
justified  unless  the  railroad  holds  that  property  subject  to  greater 
liabilities  than  those  incident  to  its  calling  alone.  The  court  of 
appeals  did  not  put  its  decision  upon  any  supposed  special  lia- 
bility, but  upon  the  broad  ground  that  the  state  Constitution  re- 
quires it,  and  lawfully  may  require  it,  of  a  common  carrier  by 
rail.    Therefore  the  judgment  must  be  reversed. 

Judgment  reversed. 


United  States,  Plff.  in  Err.,  v.  New  York  Central  &  Hudson 

River  Railroad  Company. 

(Argued  December   16,   1908.     Decided    February   23,    1909.) 

[29  Sup.  Ct.  Rep.  313.] 

CarrietB—Rebates  from  Joint  TarifiF— Liability  of  Carrier  Not  Pub- 
lishing or  Filing. — A  carrier  which  gives  rebates  from  a  joint  rate  on 
iile  with  the  Intersta-te  Commerce  Commission  may,  although  it  did 
not  itself  publish  and  file  the  rate,  be  convicted  of  violating  the  Elkins 
act  of  February  19,  1903  (32  Stat,  at  L.  847,  chap.  708,  U.  S.  Comp. 
Stat  Supp.  1907,  p.  880),  which,  inter  alia,  provides  that  the  published 
rate  shall  be  conclusively  deemed,  in  any  prosecution  under  the  act.  to 
be  the  legal  rate  as  against  the  carrier  who  files  the  same  or  "par- 
ticipates in  any  rates  so  filed  or  published,"  and  that  any  departure 
trom  such  rate  shall  be  deemed  to  be  an  offense  under  the  act. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York  to  review  a  judgment  sustaining 
a  demurrer  to  an  indictment  charging  a  carrier  with  giving  re- 
bates in  violation  of  the  Elkins  act.     Reversed. 

See  same  case  below,  157  Fed.  293. 
The  facts  are  stated  in  the  opinion. 

Mr.  Henry  L.  Stintson  and  Assistant  Attorney  General  Ellis, 
it-r  plaintiff  in  error. 

^Icssrs.  Aiisten  G.  Fox,  John  D.  Lindsay,  and  Albert  H,  Harris, 
tor  defendant  in  error. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court : 

This  proceeding  is  here  under  the  act  of  March  2,  1907  (34 

Stat,  at  L.  1246,  chap.  2564,  U.  S.  Comp.  Stat.  Supp.  1907,  p. 

209),  permitting  the  government  to  bring  to  this  court  a  case 

31  R  R  R— 24 
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where  the  court  below  sustains  a  demurrer  to  the  indictment,  in 
which  the  judPTnent  involves  the  construction  of  a  Federal  stat- 
ute upon  which  the  indictment  is  founded.  The  indictment  to 
which  the  demurrer  was  sustained  in  this  case  charges  that  the 
Missouri  Pacific  Railway  Company,  the  Cleveland,  Cincinnati, 
Chicago,  &  St.  Louis  Railroad  Company,  the  Lake  Shore  &  Mich- 
igan Southern  Railway  Company,  and  the  New  York  Central 
&  Hudson  River  Railroad  Company  established  a  joint  tariff  of 
rates,  fares,  and  charges  which  was  filed  with  the  Interstate  Com- 
merce Commission  by  the  Missouri  &  Pacific  Railway  Company, 
in  which  the  rate  set  forth  and  enforced  from  Poplar  Bluff. 
^Missouri,  to  New  York  upon  cooperage  materials  was  35  cents 
for  each  100  pounds.  It  is  then  charged  that  in  Januar}%  18^)8, 
the  defendant's  traffic  manager,  Nathan  Guilford,  and  Lowell  M. 
Palmer,  president  of  and  agent  for  the  Brooklyn  Cooperage  Com- 
pany, entered  into  an  unlawful  agreement  and  arrangement  for 
the  shipping  of  cooperage  material  over  the  through  line  and  route 
aforesaid  from  Poplar  Bluff,  Missouri,  to  New  York  city,  pro- 
viding that,  for  the  said  transportation,  the  Brooklyn  Cooperage 
Company  should  pay  to  the  aforesaid  common  carriers  the  lawful 
published  rates  and  charges;  that  thereafter  the  defendant,  the 
New  York  Central  &  Hudson  River  Railroad  Company,  should 
pay  to  the  said  Palmer,  as  agent  for  the  cooperage  company,  the 
sum  of  5  4-5  cents  for  each  100  pounds  of  said  cooperage  ma- 
terial so  transported,  thereby  reducing  the  lawful  tariff  in  that 
amount,  with  the  result  that  such  cooperage  material  should  and 
would  be  transported  at  a  less  rate  than  that  named  in  the  pub- 
lished tariffs.  The  indictment  then  charged  a  delivery  to  the 
Missouri  &  Pacific  Railroad  Company  at  Poplar  Bluff  for  shi})- 
ment  to  New  York  of  cooperage  material,  which  was  accordingly 
shipped  to  New  York  by  the  connecting  carriers  aforesaid,  and 
over  the  continuous  line  and  route  so  established.  The  indict- 
ment charges  the  payment  of  certain  sums  by  the  defendant  to 
Palmer  for  the  benefit  of  the  cooperage  company  for  rebates  and 
concessions  in  respect  to  the  carriage  of  said  cooperage  material. 
Different  counts  in  the  indictment  cover  specifically  different 
payments. 

The  effect  of  these  transactions  is  charged  to  be  that  the  de- 
fendant did  thereby  unlawfully  and  wilfully  give  a  rebate  and 
concession  in  violation  of  the  act  to  regulate  commerce,  whereby 
the  property  was  transported  by  said  corporation  at  a  less  rale 
than  that  named  in  the  tariffs  aforesaid,  published  and  filed  by 
such  common  carrier,  as  required  by  said  act  to  regulate  com- 
merce and  the  acts  amendatory  thereof  and  supplemental  thereto. 

We  need  not  repeat  the  discussion  had  as  to  the  objection^  to 
the  Elkins  act  (32  Stat,  at  L.  847,  chap.  708,  U.  S.  Comp.  Stai. 
Supp.  1907,  p.  880),  which  were  considered  in  Nos.  57.  and  69, 
212  U.  S.  — ,  ante;  304,  309,  29  Sup.  Ct.  Rep.  304,  309.   The 
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court  below  sustained  the  demurrer  upon  the  ground  that  the 
defendant  company,  the  New  York  Central  &  Hudson  River 
Railroad  Company,  is  not  averred  to  have  filed  with  the  Inter- 
state Commerce  Commission  the  through  rate  at  which  the  trans- 
portation was  had,  but,  as  charged  in  the  indictment,  the  same 
was  filed  by  the  initial  common  carrier,  the  Missouri  &  Pacific 
Company.  157  Fed.  293.  The  question  then  is,  Can  a  carrier 
be  prosecuted  under  the  Elkins  act  for  the  offense  charged  in 
this  indictment  where  it  is  a  party  to  a  joint  rate,  but  has  not 
hied  and  published  the  same?  The  charge  in  the  indictment  is 
not  for  the  failure  of  the  New  York  Central  &  Hudson  River 
Railroad  Company  to  publish  the  joint  tariff,  if  it  were  required 
to  do  so  by  the  act,  but  is  for  the  giving  of  a  rebate  or  concession ; 
and  it  is  contended  that  the  1st  section  of  the  Elkins  act  makes 
it  unlawful  to  give  or  receive  any  rebate,  etc.,  "whereby  any  such 
property  shall,  by  any  device  whatever,  be  transported  at  a  less 
rate  than  that  named  in  the  tariffs  published  and  filed  by  such 
carrier  as  is  required  by  said  act  to  regulate  commerce  and  the 
act^  amendatory  thereto,  or  whereby  any  other  advantage  is  given 
or  discrimination  is  practised."  The  argument  is  that,  inasmuch 
as  the  tariff  was  filed  and  published  by  the  Missouri  Pacific  Com- 
pany, and  not  by  the  defendant  railroad  company,  it  could  not 
be  prosecuted  for  the  offense  alleged  in  the  indictment.  By  §  1 
of  the  act  of  1889  (25  Stat,  at  L.  855,  chap.  382,  U.  S.  Comp. 
Stat.  1901,  p.  3158)  it  is  required,  concerning  the  filing  of  tariffs: 

"And  in  cases  where  passengers  and  freight  pass  over  con- 
tinuous lines  or  routes  operated  by  more  than  one  common  car- 
rier, and  the  several  common  carriers  operating  such  lines  or 
routes  establish  joint  tariffs  of  rates  or  fares  or  charges  for  such 
continuous  lines  or  routes,  copies  of  such  joint  tariffs  shall  also, 
in  like  manner,  be  filed  with  said  Commission." 

It  is  said  to  have  been  the  practice  that  such  joint  tariffs  should 
be  filed  by  the  initial  carrier.  In  any  event,  it  was  contended  and 
was  held  by  the  circuit  court  that  inasmuch  as  the  Elkins  act 
referred  only  to  the  tariffs  "published  and  filed  by  such  carrier," 
and  the  rebates  in  this  case  had  been  given  by  a  carrier  who  did 
not  publish  and  file  the  rate,  the  latter  company  did  not  come 
within  the  terms  of  the  act.  We  find,  however,  that  §  1  of  the 
Elkins  act,  in  which  the  language  quoted  is  used,  also  contains 
the  following  language: 

"Whenever  any  carrier  files  with  the  Interstate  Commerce 
Commission  or  publishes  a  particular  rate  under  the  provisions 
of  the  act  to  regulate  commerce  or  acts  amendatory  thereto,  or 
participates  in  any  rates  so  filed  or  published,  that  rate,  as  against 
such  carrier,  its  officers  or  agents,  in  any  prosecution  begim 
under  this  act,  shall  be  conclusively  deemed  to  be  the  legal  rate, 
and  any  departure  from  such  rate,  or  any  offer  to  depart  there- 
from, shall  be  deemed  to  be  an  offense  under  this  section  of 
this  act." 
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The  learned  judge  of  the  circuit  court  treated  this  provision 
as  one  relating  to  evidence,  and  not  as  establishing  a  substantive 
offense.  But  we  think  this  is  giving  too  narrow  a  construction 
to  the  terms  of  the  statute  and  fails  to  give  effect  to  the  lan- 
guage used.  We  recognize  the  rule  which  is  laid  down  in  the 
cases  cited  by  counsel  for  the  defendant  in  error,  that  criminal 
statutes  are  not  to  be  enlarged  by  construction,  and  that  a  crime 
must  be  clearly  defined  in  the  terms  of  the  act  before  it  can  be 
held  to  be  embraced  within  its  provisions.  But,  while  this  is 
true,  criminal  statutes,  like  other  acts  of  legislation,  are  to  re- 
ceive a  reasonable  construction,  with  a  view  to  effecting  the  pur- 
pose of  their  enactment,  and  we  think  it  entirely  clear  that  the 
concluding  part  of  §  1  of  the  Elkins  act,  which  we  have  above 
quoted,  brings  all  of  the  carriers  who  have  participated  in  any 
rate  filed  or  published  within  the  terms  of  the  act;  as  much  so 
as  if  the  tariff  had  been  actually  published  and  filed  by  such 
participating  carrier.  For  the  statute  specifically  provides  that 
the  published  rate  shall  be  conclusively  deemed,  in  any  prosecu- 
tion under  the  act,  to  be  the  legal  rate  as  against  the  carrier  who 
files  the  same,  or  "participates  in  any  rates  so  filed  and  pub- 
lished ;"  and  the  section  further  provides  that  any  departure  from 
such  rate,  which  would  include  rates  either  published  or  par- 
ticipated in,  shall  be  deemed  to  be  an  offense  under  the  act.  This 
part  of  the  1st  section  of  the  Elkins  act  was  evidently  enacted 
with  a  view  to  meeting  the  very  situation  developed  in  this  case, 
wherein  a  joint  rate  has  been  established,  binding  upon  all  who 
are  parties  thereto,  and  has  been  filed  by  one  of  the  participating 
carriers. 

We  think  the  learned  judge  was  in  error  in  holding  that  of- 
fenses of  the  character  charged  in  this  indictment  could  be  prose- 
cuted only  as  against  the  carrier  actually  filing  and  publishing 
the  joint  rate.    The  judgment  of  the  Circuit  Court  is  reversed. 

Mr.  Justice  Moody  took  no  part  in  the  decision  of  this  case. 
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Xew  York  Central  &  Hudson  River  Railroad  Company, 

PlflF.  in  Err.,  v.  United  States. 

(Argued  December  14,  15,  16,  1908.     Decided  February  23,  1909.) 

[29  Sup.  Ct.  Rep.  304.] 

Constitutioiial  Law-— Due  Process  of  Law— Imputing  Crime  to  Cor- 
poratioiL — Due  process  of  law  is  not  denied  by  the  provisions  of  the 
Elkins  act  of  February  19,  1903  (32  Stat,  at  L.  847,  chap.  708,  U.  S. 
Corap.  Stat.  Supp.  1907,  p.  880),  under  which  the  commission  by  cor- 
porate officers,  acting  within  the  scope  of  their  employment,  of  crim- 
inal violations  of  the  prohibitions  of  that  act  against  giving  rebates, 
i?  imputed  to  the  corporation,  and  the  corporation  is  subjected  to 
criminal  prosecution  therefor. 

StatDtes-r-Invalid  in  Part. — The  possible  invalidity  as  to  individual 
carriers  of  the  provisions  of  the  Elkins  act  of  February  19,  1903,  im- 
puting to  the  carrier  the  acts,  omissions,  or  failures  of  the  officers  and 
agents  of  such  carrier,  acting  within  the  scope  of  their  employment, 
(Iocs  not  affect  the  validity  of  so  much  of  that  act  as  imputes  to  cor- 
porate carriers  the  commission  by  officers  and  agents  of  such  car- 
riers, acting  within  the  scope  of  their  employment,  of  criminal 
violations  of  the  prohibitions  of  that  act  against  giving  rebates. 

Indictment  and  Information — ^Joinder  of  Defendants. — Both  the  cor- 
poration and  its  agents  may  be  joined  in  an  indictment  for  violating 
the  provisions  of  the  Elkins  act  of  February  19,  1903,  against  rebates, 
under  which  the  commission  by  corporate  officers  or  agents,  acting 
within  the  scope  of  their  employment,  of  criminal  violations  of  the 
provisions  of  that  act,  is  imputed  to  the  corporation,  and  the  cor- 
poration subjected  to  criminal  prosecution  therefor. 

Criminal  Law — ^Appeal — Prejudicial  E«rror — Defective  Indictment. — 
A  want  of  particularity  in  describing  the  offense  intended  to  be 
charged  by  an  indictment  cannot  successfully  be  urged  as  a  ground 
for  reversing  a  conviction,  where  such  indictment  specifically  states 
the  elements  of  the  offense  with  sufficient  particularity  fully  to  advise 
the  defendant  of  the  crime  charged,  and  to  enable  a  conviction,  if 
had,  to  be  pleaded  in  bar  of  any  subsequent  prosecution  for  the  same 
offense,  in  view  of  U.  S.  Rev.  Stat.  §  1025,  U.  S.  Comp.  Stat.  1901,  p. 
T20,  providing  that  no  judgment  upon  an  indictment  shall  be  affected 
by  reason  of  any  defect  or  imperfection  in  matter  of  form  which 
shall  not  tend  to  the  prejudice  of  the  defendant. 

Carriers — Rebating — When  Offense  Complete. — The  offense  of  giv- 
ing rebates  in  violation  of  the  Elkins  act  of  February  19,  1903.  is 
complete  when  the  carrier,  to  whom  the  shipper  has  paid  the  full 
legal  rate,  pays  over  to  the  shipper,  upon  a  claim  presented  by  him, 
the  amount  of  the  rebate  stipulated  in  the  agreement  under  which 
the  shipment  was  made. 
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Criminal  Law — Instructions  upon  Facts — Cure  by  Other  Instruc- 
tions.— Instructing  the  jury  in  the  criminal  prosecution  of  a  carrier 
for  giving  rebates  to  take  into  consideration  the  absence  of  a  certain 
witness  and  the  nonproduction  of  books  in  which  entries  were  made 
concerning  the  transactions  in  question  is  not  prejudicial  error,  where 
the  jurors  are  left  to  attach  such  weight  to  these  circumstances  as 
they  see  fit,  and  are  further  instructed  that  there  is  no  evidence  that 
the  defendant  or  those  who  controlled  its  corporate  action  destrDved 
or  failed  to  produce  any  paper  for  which  the  government  asked. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York  to  review  a  conviction  of  a  car- 
rier for  giving  rebates  in  violation  of  the  Elkins  act.    Affirmed. 

See  same  case  below  on  demurrer,  146  Fed.  298. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Austen  G.  Fox,  John  D.  Landsa\\  and  Albert  H 
Harris,  for  plaintiff  in  error. 

Mr,  Henry  L.  Stimson,  Attorney  General  Bonaparte,  and  ^'^^- 
sistaut  Attorney  General  Ellis,  for  defendant  in  error. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court: 
This  is  a  writ  of  error  to  the  circuit  court  of  the  United  States 
for  the  southern  district  of  New  York,  sued  out  by  the  New 
York  Central  &  Hudson  River  Railroad  Company,  plaintiff  in 
error.     In  the  circuit  court  the  railroad  company  and  Fred  L. 
Pomeroy,  its  assistant  traffic  manager,  were  convicted  for  the 
payment  of  rebates  to  the  American  Sugar  Refining  Company 
and  others,  upon  shipments  of  sugar  from  the  city  of  New  York 
to  the  city  of  Detroit,  Michigan.    The  indictment  was  upon  seven 
counts  and  was  returned  against  the  company,  its  general  traffic 
manager,  and  its  assistant  traffic  manager.  The  first  count  covering 
the  offering  of  a  rebate,  was  withdrawn  from  the  jury  by  the  dis- 
trict attorney,  and  it  is  unnecessary  to  consider  it.     The  secou' 
count  charges  the  making  and  publishing  of  a  through  tariff  rate 
upon  sugar  by  certain  railroad  companies,  including  the  plaintiff  in 
error,  fixing  the  rate  at  23  cents  per  100  pounds  from  New  York 
city  to  Detroit,  and  charges  the  railroad  company's  general  traffic 
manager  and  assistant  traffic  manager  with  entering  into  an  un- 
lawful agreement  and  arrangement  with  the  shippers,  the  Amer- 
ican Sugar  Refining  Company  of  New  York  and  the  American 
Sugar  Refining  Company  of  New  Jersey,  and  the  consignees  of 
the  sugar,  W.  H.  Edgar  &  Son,  of  Detroit,  whereby  it  was  agreed 
that,  for  sugar  shipped  over  the  line,  the  full  tariff  rate  being 
paid  thereon,   the  railroad  company  should  give  a  rebate  of  5 
cents  for  each  100  pounds.    This  count  charges  that  during  the 
months  of  April  and  May,  1904,  shipments  were  made  under  this 
agreement,  and  the  regular  tariff  rates  paid  thereon.    On  July  1*^ 
of  that  year  a  claim  for  a  rebate  in  the  sum  of  $1,524.99  was  pr^ 
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sented  by  the  agents  of  the  shipper  and  consignees,  and  paid  on. 
the  31st  day  of  August  to  Lowell  M.  Palmer,  agent  of  the  sugar 
company,  for  the  benefit  of  the  shippers  and  consignees.  In  each 
of  the  counts,  except  the  sixth,  the  lawful  rate  is  charged  to  have 
been  23  cents  per  100  pounds.  During  the  month  of  June,  1904, 
the  same  was  reduced  to  21  cents  per  100  pounds,  and  the  rebate 
agreed  to  and  paid  being  3  cents  per  100  pounds.  The  second 
count  covers  the  shipments  of  April  and  May,  1904;  the  third 
count  the  shipments  for  July  and  August,  1904 ;  the  fourth  for 
September,  1904;  the  fifth  for  October,  1904;  the  sixth  for  June, 
1904,  and  the  seventh  for  April  and  May,  1904.  In  each  of  these 
counts  there  is  an  allegation  of  the  payment  of  the  published  rate, 
the  presentation  of  the  claim  for  the  rebate,  and  the  statement  of 
a  specific  sum  allowed  and  paid  on  account  thereof. 

Upon  the  trial  there  was  a  conviction  upon  all  of  the  six  counts^ 
two  to  seven  inclusive.  The  assistant  traffic  manager  was  sen- 
tenced to  pay  a  fine  of  $1,000  upon  each  of  the  counts ;  the  present 
plaintiff  in  error  to  pay  a  fine  of  $18,000  on  each  count,  making 
a  fine  of  $108,000  in  all. 

The  facts  are  practically  undisputed.  They  are  mainly  estab- 
lished by  stipulation,  or  by  letters  passing  between  the  traffic  man- 
agers and  the  agent  of  the  sugar  refining  companies.  It  was 
>hown  that  the  established,  filed,  and  published  rate  between  New 
York  and  Detroit  was  23  cents  per  100  pounds  on  sugar,  except 
during  the  month  of  June,  1904,  when  it  was  21  cents  per  100 
pounds. 

The  sugar  refining  companies  were  engaged  in  selling  and  ship- 
ping their  products  in  Brooklyn  and  Jersey  City,  and  W.  H.  Edgar 
&  Son  were  engaged  in  business  in  Detroit,  Michigan,  where  they 
were  dealers  in  sugar.  By  letters  between  Palmer,  in  chargei  of 
the  traffic  of  the  sugar  refining  companies  and  of  procuring  rates 
for  the  shipment  of  sugar,  and  the  general  and  assistant  traffic 
managers  of  the  railroad  company,  it  was  agreed  that  Edgar  & 
Son  should  receive  a  rate  of  18  cents  per  100  pounds  from  New 
York  to  Detroit.  It  is  unnecessary  to  quote  from  these  letters, 
from  which  it  is  abundantly  established  that  this  concession  was 
given  to  Edgar  &  Son  to  prevent  them  from  resorting  to  transpor- 
tation by  the  water  route  between  New  York  and  Detroit,  thereby 
depriving  the  roads  interested  of  the  business,  and  to  assist  Edgar 
&  Son  in  meeting  the  severe  competition  with  other  shippers  and 
dealers.  The  shipments  were  made  accordingly  and  claims  of  re- 
bate made  on  the  basis  of  a  reduction  of  5  cents  a  hundred  pounds 
from  the  published  rates.  These  claims  were  sent  to  the  assistant 
freight  traflSc  manager  of  the  railroad  company  by  Palmer,  the 
agent  of  the  sugar  companies,  and  then  sent  to  one  Wilson,  the 
general  manager  of  the  New  York  Central  and  Fast  Freight  Lir-^s 
at  Buffalo.  New  York.  Wilson  returned  to  the  assistant  traffic 
manager  of  the  railroad  company  a  cashier's  draft  for  the  amount 
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of  the  claim.  This  draft  was  then  sent  to  the  agent  of  the  sugar 
companies,  and  his  receipt  taken.  It  was  stipulated  that  these 
drafts  were  ultimately  paid  from  the  funds  of  the  railroad  com- 
pany. 

Numerous  objections  and  exceptions  were  taken  at  every  stage 
of  the  trial  to  the  validity  of  the  indictment  and  the  proceedings 
thereunder.  The  principal  attack  in  this  court  is  upon  the  con- 
stitutional validity  of  certain  features  of  the  Elkins  act.  32  Stat, 
at  L.  847,  chap.  708,  U.  S.  Comp.  Stat.  Supp.  1907,  p.  880.  That 
act,  among  other  things,  provides : 

"(1)  That  anything  done  or  omitted  to  be  done  by  a  corpora- 
tion common  carrier  subject  to  the  act  to  regulate  commerce,  and 
the  acts  amendatory  thereof,  which,  if  done  or  omitted  to  be  done 
by  any  director  or  officer  thereof,  or  any  receiver,  trustee,  lessee, 
agent,  or  person  acting  for  or  employed  by  such  corporation, 
would  constitute  a  misdemeanor  under  said  acts,  or  under  this 
act,  shall  also  be  held  to  be  a  misdemeanor  committed  by  such 
corporation ;  and,  upon  conviction  thereof,  it  shall  be  subject  to 
like  penalties  as  are  prescribed  in  said  acts,  or  by  this  act,  with 
reference  to  such  persons,  except  as  such  penalties  are  herein 
changed. 

«  *  3|(  a».  *  4t  ♦ 

"In  construing  and  enforcing  the  provisions  of  this  section, 
the  act,  omission,  or  'failure  of  any  officer,  agent,  or  other  person 
acting  for  or  employed  by  any  common  carrier,  acting  within  tlie 
scope  of  his  employment,  shall,  in  every  case,  be  also  deemed 
to  be  the  act,  omission,  or  failure  of  such  carrier,  as  well  as  that 
of  the  person." 

It  is  contended  that  these  provisions  of  the  law  are  unconsti- 
tutional because  Congress  has  no  authority  to  impute  to  a  corpo- 
ration the  commission  of  criminal  offenses,  or  to  subject  a  cor- 
poration to  a  criminal  prosecution  by  reason  of  the  things  charged. 
The  argument  is  that  to  thus  punish  the  corporation  is  in  reality 
to  punish  the  innocent  stockholders,  and  to  deprive  them  of  their 
property  without  opportunity  to  Ipe  heard,  consequently  without 
due  process  of  law.  And  it  is  further  contended  that  these  pro- 
visions of  the  statute  deprive  the  corporation  of  the  presumption 
of  innocence, — a  presumption  which  is  part  of  due  process  in 
criminal  prosecutions.  It  is  urged  that,  as  there  is  no  authority 
shown  by  the  board  of  directors  or  the  stockholders  for  the  crim- 
inal acts  of  the  agents  of  the  company,  in  contracting  for  and  giv- 
ing rebates,  they  could  not  be  lawfully  charged  against  the  cor- 
poration. As  no  action  of  the  board  of  directors  could  legally 
authorize  a  crime,  and  as,  indeed,  the  stockholders  could  not  do 
so,  the  arguments  come  to  this:  that,  owing  to  the  nature  and 
character  of  its  organization  and  the  extent  of  its  power  and 
authority,  a  corporation  cannot  commit  a  crime  of  the  nature 
charged  in  this  case. 
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Some  of  the  earlier  writers  on  common  law  held  the  law  to 
be  that  a  corporation  could  not  commit  a  crime.  It  is  said  to 
have  been  held  by  Lord  Chief  Justice  Holt  (Anonymous,  12  Mod. 
559)  that  "a  corporation  is  not  indictable,  although  the  particular 
members  of  it  are."  In  Blackstone's  Commentaries,  chapter  18, 
§  12,  we  find  it  stated:  "A  corporation  cannot  commit  treason, 
or  felony,  or  other  crime  in  its  corporate  capacity,  though  its 
members  may,  in  their  distinct  individual  capacities."  The  modern 
authority,  universally,  so  far  as  we  know,  is  the  other  way.  In 
considering  the. subject,  Bishop's  New  Criminal  Law,  §  417,  de- 
votes a  chapter  to  the  capacity  of  corporations  to  commit  crime, 
and  states  the  law  to  be :  "Since  a  corporation  acts  by  its  officers 
and  agents,  their  purposes,  motives,  and  intent  are  just  as  much 
those  of  the  corporation  as  are  the  things  done.  If,  for  example, 
the  invisible,  intangible  essence  or  air  which  we  term  a  corpora- 
tion can  level  mountains,  fill  up  valleys,  lay  down  iron  tracks,  and 
run  railroad  cars  on  them,  it  can  intend  to  do  it,  and  can  act 
therein  as  well  viciously  as  virtuously."  Without  citing  the  state 
cases  holding  the  same  view,  we  may  note  Telegram  Newspaper 
Co.  r.  Com.,  172  Mass.  294,  44  L.  R.  A.  159,  70  Afn.  St.  Rep. 
280,  52  N.  E.  445,  in  which  it  was  held  that  a  corporation  was 
subject  to  punishment  for  criminal  contempt;  and  the  court, 
speaking  by  Mr.  Chief  Justice  Field,  said :  **We  think  that  a  cor- 
poration may  be  liable  criminally  for  certain  offenses  of  which  a 
specific  intent  may  be  a  necessary  element.  There  is  no  more 
difficulty  in  imputing  to  a  corporation  a  specific  intent  in  criminal 
proceedings  than  in  civil.  A  corporation  cannot  be  arrested  and 
imprisoned  in  either  civil  or  criminal  proceedings,  but  its  property 
may  be  taken  either  as  compensation  for  a  private  wrong  or  as 
punishment  for  a  public  wrong."  It  is  held  in  England  that  cor- 
porations may  be  criminally  prosecuted  for  acts  of  misfeasance 
as  well  as  nonfeasance.  R.  z\  Great  North  of  England  R.  Co., 
9Q.  B.  315. 

It  is  now  well  established  that,  in  actions  for  tort,  the  corpo- 
ration may  be  held  responsible  for  damages  for  the  acts  of  its 
agent  within  the  scope  of  his  employment.  Lake  Shore  &  M.  S. 
R.  Co.  V.  Prentice,  147  U.  S.  101,  109,  111,  37  L.  ed.  97,  102, 
1Q3,  13  Sup.  Ct.  Rep.  261. 

And  this  is  the  rule  when  the  act  is  done  by  the  agent  in  the 
course  of  his  employment,  although  done  wantonly  or  recklessly 
or  against  the  express  orders  of  the  principal.  In  such  cases  the 
liability  is  not  imputed  because  the  principal  actually  participates 
in  the  malice  or  fraud,  but  because  the  act  is  done  for  the  benefit 
of  the  principal,  while  the  agent  is  acting  within  the  scope  of  his 
employment  in  the  business  of  the  principal,  and  justice  requires 
that  the  latter  shall  be  held  responsible  for  damages  to  the  indi- 
vidual who  has  suffered  by  such  conduct.  Lathrop  v,  Adams,  133 
Mass.  471,  43  Am.  Rep.  528. 
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A  corporation  is  held  responsible  for  acts  not  within  the  agent's 
corporate  powers  strictly  construed,  but  which  the  agent  has  as- 
sumed to  perform  for  the  corporation  when  employing  the  cor- 
porate powers  actually  authorized,  and  in  such  cases  there  need 
be  no  written  authority  under  seal  or  vote  of  the  corporation  in 
order  to  constitute  the  agency  or  to  authorize  the  act.  Wash- 
ington Gaslight  Co.  v.  Lansden,  172  U.  S.  534,  544,  43  L.  ed. 
543,  547,  19  Sup.  Ct.  Rep.  296. 

In  this  case  we  are  to  consider  the  criminal  responsibility  of 
a  corporation  for  an  act  done  while  an  authorized  agent  of  the 
company  is  exercising  the  authority  conferred  upon  him.  It  was 
admitted  by  the  defendant  at  the  trial  that,  at  the  time  mentioned 
in  the  indictment,  the  general  freight  traffic  manager  and  the  as- 
sistant freight  traffic  manager  were  authorized  to  establish  rates 
at  which  freight  should  be  carried  over  the  line  of  the  New  York 
Central  &  Hudson  River  Company,  and  were  authorized  to  unite 
with  other  companies  in  the  establishing,  filing,  and  publishing  of 
through  rates,  including  the  through  rate  or  rates  between  New 
York  and  Detroit  referred  to  in  the  indictment.  Thus,  the  sub- 
ject-matter of  making  and  fixing  rates  was  within  the  scope  of 
the  authority  and  employment  of  the  agents  of  the  company, 
whose  acts  in  this  connection  are  sought  to  be  charged  upon  the 
company.  Thus  clothed  with  authority,  the  agents  were  bound  to 
respect  the  regulations  of  interstate  commerce  enacted  by  Con- 
gress, requiring  the  filing  and  publication  of  rates  and  punishing 
departures  therefrom.  Applying  the  principle  governing  civil  lia- 
bility, we  go  only  a  step  farther  in  holdine  that  the  act  of  the 
agent,  while  exercising  the  authority  delegated  to  him  to  make 
rates  for  transportation,  may  be  controlled,  in  the  interest  of 
public  policy,  by  imputing  his  act  to  his  employer  and  imposing 
penalties  upon  the  corporation  for  which  he  is  acting  in  the 
premises. 

It  is  true  that  there  are  some  crimes  which,  in  their  nature,  can- 
not be  committed  by  corporations.  But  there  is  a  large  class  of 
offenses,  of  which  rebating  under  the  Federal  statutes  is  one, 
wherein  the  crime  consists  in  purf)osely  doing  the  things  pro- 
hibited by  statute.  In  that  class  of  crimes  we  see  no  good  reason 
why  corporations  may  not  be  held  responsible  for  and  charged 
with  the  knowledge  and  purposes  of  their  agents,  acting  within 
the  authority  conferred  upon  them.  2  Morawetz,  Priv.  Corp. 
§  733 ;  Green's  Brice,  Ultra  Vires,  366.  If  it  were  not  so,  many 
offenses  might  go  unpunished  and  acts  be  committed  in  violation 
of  law  where,  as  in  the  present  case,  the  statute  requires  all  per- 
sons, corporate  or  private,  to  refrain  from  certain  practices,  for- 
bidden in  the  interest  of  public  policy. 

It  is  a  part  of  the  public  history  of  the  times  that  statutes 
against  rebates  could  not  be  effectually  enforced  so  long  as  indi- 
viduals only  were  subject  to  punishment  for  violation  of  the  law, 
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when  the  giving  of  rebates  or  concessions  inured  to  the  benefit 
of  the  corporations  of  which  the  individuals  were  but  the  instru- 
ments.  This  situation,  developed  in  Aiore  than  one  report  of  the 
Interstate  Commerce  Commission,  was  no  doubt  influential  in 
bringing  about  the  enactment  of  the  Elkins  law,  making  corpo- 
rations  criminally  liable. 

This  statute  does  not  embrace  things  impossible  to  be  done  by 
a  corporation ;  its  objects  are  to  prevent  favoritism,  and  to  secure 
equalri^ts  to  all  in  interstate  transportation,  and  one  legal  rate, 
to  be  published  and  posted  and  accessible  to  all  alike.  New  York, 
X.  H.  &  H.  R.  Co.  v.  Interstate  Commerce  Commission,  200  U. 
S.  399.  50  L.  ed.  524,  26  Sup.  Ct.  Rep.  272 ;  Armour  Packing  Co. 
-.  United  States,  209  U.  S.  56,  52  L.  ed.  681,  28  Sup.  Ct.  Rep.  428. 

We  see  no  valid  objection  in  law,  and  every  reason  in  public 
poli<T«  why  the  corporation,  which  profits  by  the  transaction, 
and  can  only  act  through  its  agents  and  officers,  shall  be  held  pun- 
ishable by  fine  because  of  the  knowledge  and  intent  of  its  agents 
to  whom  it  has  intrusted  authority  to  act  in  the  subject-matter 
of  making  and  fixing  rates  of  transportation,  and  whose  knowl- 
*dge  and  purposes  may  well  be  attributed  to  the  corporation  for 
which  the  agents  act.  While  the  law  should  have  regard  to  the 
rights  of  all,  and  to  those  of  corporations  no  less  than  to  those 
of  individuals,  it  cannot  shut  its  eyes  to  the  fact  that  the  great 
majority  of  business  transactions  in  modern  times  are  conducted 
through  these  bodies,  and  particularly  that  interstate  commerce 
is  almost  entirely  in  their  hands,  and  to  give  them  immunity  from 
all  punishment  because  of  the  old  and  exploded  doctrine  that  a 
coqx)ration  cannot  commit  a  crime  would  virtually  take  away  the 
only  means  of  effectually  controlling  the  subject-matter  and  cor- 
recting the  abuses  aimed  at. 

There  can  be  no  question  of  the  power  of  Congress  to  regulate 
interstate  commerce,  to  prevent  favoritism,  and  to  secure  equal 
rights  to  all  engaged  in  interstate  trade.  It  would  be  a  distinct 
step  backward  to  hold  that  Congress  cannot  control  those  who  are 
ccnducting  this  interstate  commerce  by  holding  them  responsible 
for  the  intent  and  purposes  of  the  agents  to  whom  they  have  del- 
egated the  power  to  act  in  the  premises. 

It  is  contended  that  the  Elkins  law  is  unconstitutional,  in  that 
it  applies  to  individual  carriers  as  well  as  those  of  a  corporate 
character,  and  attributes  the  act  of  the  agent  to  all  common  car- 
riers, thereby  making  the  crime  of  one  person  that  of  another, 
thus  depriving  the  latter  of  due  process  of  law  and  of  the  pre- 
sumption of  innocence  which  the  law  raises  in  his  favor.  This 
contention  rests  upon  the  last  paragraph  of  §  1  of  the  Elkins  act, 
which  is  as  follows: 

"In  construing  and  enforcing  the  provisions  of  this  section, 
the  act.  omission,  or  failure  of  any  officer,  agent,  or  other  person 
acting  for  or  employed  by  any  common  carrier,  acting  within  the 
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scope  of  his  employment  shall,  in  every  case,  be  also  deemed  to 
be  the  act,  omission,  or  failure  of  such  carrier  as  well  as  that  of 
the  person." 

We  think  the  answer  to  this  proposition  is  obvious ;  the  plain- 
tiff in  error  is  a  corporation,  and  the  provision  as  to  its  responsi- 
bility for  acts  of  its  agents  is  specifically  stated  in  the  first  para- 
graph of  the  section.  There  is  no  individual  in  this  case  com- 
plaining of  the  unconstitutionality  of  the  act,  if  objectionable  on 
that  ground,  and  the  case  does  not  come  within  that  class  of  cases 
in  which  unconstitutional  provisions  are  so  interblended  with  valid 
ones  that  the  whole  act  must  fall,  notwithstanding  its  constitution- 
ality is  challenged  by  one  who  might  be  legally  brought  within  its 
provisions.  Employers'  Liability  Cases  (Howard  v,  Illinois  C. 
R.  Co.)  207  U.  S.  463,  52  L.  ed.  297,  28  Sup.  Ct.  Rep.  141.  It 
may  be  doubted  whether  there  are  any  individual  carriers  engaged 
in  interstate  commerce,  and  every  act  is  to  be  construed  so  as  to 
maintain  its  constitutionality  if  possible.  There  can  be  no  ques- 
tion that  Congress  would  have  applied  these  provisions  to  corpo- 
ration carriers,  whether  individuals  were  included  or  not.  In  this 
view  the  act  is  valid  as  to  corporations.  Berea  College  v.  Ken- 
tucky, 211  U.  S.  45,  55,  ante,  33,  29  Sup.  Ct.  Rep.  33. 

It  is  contended  that  the  court  should  have  sustained  the  objec- 
tion to  the  indictment  upon  the  ground  that  the  corporation  and 
its  agents  could  not  be. legally  joined  therein;  but  we  think  a  fair 
construction  of  the  act  permits  both  the  corporation  and  the  agent 
to  be  joined  in  one  indictment  for  the  commission  of  the  offense. 
The  purpose  of  the  act  was  to  make  the  act  one  of  the  corporation 
as  well  as  the  agent,  and  to  include  both  within  the  prohibitions 
and  restrictions  of  the  statute,  and  this  seems  to  be  the  accepted 
practice.    Thomp.  Corp.  §  4495. 

Objections  were  made  as  to  the  sufficiency  of  the  indictment, 
based  upon  its  want  of  particularity  in  describing  the  offense  in- 
tended to  be  charged.  Section  1025  of  the  Revised  Statutes  of 
the  United  States  (U.  S.  Comp.  Stat.  1901,  p.  720)  provides  that 
no  judgment  upon  an  indictment  shall  be  aflfected  by  reason  of 
any  defect  or  imperfection  in  matter  of  form  which  shall  not  tend 
to  the  prejudice  of  the  defendant ;  and,  unless  the  substantial  rights 
of  the  accused  were  prejudiced  by  the  refusal  to  require  a  more 
specific  statement  of  the  manner  in  which  the  offense  was  com- 
mitted, there  can  be  no  reversal.  Connors  ?/.  United  States,  1?8 
U.  S.  408,  411,  39  L.  ed.  1033,  1034.  15  Sup.  Ct.  Rep.  951: 
Armour  Packing  Co.  r.  United  States,  209,  U.  S.  56,  84,  52  L  ed. 
681,  695,  28  Sup.  Ct.  Rep.  428.  An  examination  of  the  indict- 
ment shows  that  it  specifically  states  the  elements  of  the  offense 
with  sufficient  particularity  to  fully  advise  the  defendant  of  the 
crime  charged  and  to  enable  a  conviction,  if  had,  to  be  pleaded  in 
bar  of  any  subsequent  prosecution  for  the  same  offense. 

It  is  insisted  that,  if  any  criminal  offense  was  committed  at  all, 
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it  was  a  single  and  continuing  one  against  the  railroad  company, 
f^ecause  of  the  agreement  evidenced  by  the  letters  which  preceded 
ihe  transportation,  and  under  the  terms  of  which  the  shipments 
were  made.  We  cannot  agree  to  this  contention.  The  statute 
makes  it  an  offense  to  give  or  receive  a  rebate  whereby  goods  are 
transported  in  interstate  commerce  at  less  than  the  published  rate ; 
m  the  present  case  the  jury  found  the  railroad  company  guilty 
of  rebating  as  charged.  We  are  not  dealing  with  a  case  where 
there  was  an  agreement  to  carry  the  goods  in  the  first  place  at  a 
concession  from  the  established  rate^  and  wherein  the  railroad 
company  never  received  the  full  legal  rate.  In  this  case,  upon 
each  of  the  numerous  shipments,  the  full  legal  rate  was  paid,  and, 
upon  claims  being  presented  at  short  intervals,  the  amount  of  the 
stipulated  rebate  was  remitted  by  check  to  the  shipper.  We  think 
the  offense  was  complete  when  the  railroad  company  thus  paid  the 
stipulated  rebate  to  the  shipper. 

It  is  further  contended  that  the  court  below  erred  in  its  refer- 
ence to  the  absence  of  the  witness  Embleton,  and  the  nonpro- 
duction  of  books  in  which  entries  were  made  concerning  the  trans- 
actions in  question.  It  appears  that  Embleton  was  a  clerk  in  the 
employ  of  Wilson,  and  had  charge  of  the  books  in  which  these 
transactions  were  entered ;  that  he  did  not  appear  at  the  trial,  hav- 
ing left  because  of  sickness,  nor  were  the  books  produced.  The 
comment  objected  to  was  made  in  connection  with  this  paragraph 
of  the  charge : 

"On  this  question  of  intent  also,  gentlemen,  it  is  competent  for 
you  to  take  into  consideration  the  method  in  which  these  trans- 
actions were  carried  on.  The  letter  from  Palmer  to  Guilford  was 
headed  'private  and  confidential.'  It  will  be  proper  for  you  to  take 
into  consideration  the  fact,  if  you  believe  the  evidence  in  the  case, 
that  the  method  of  making  these  payments,  instead  of  being  by 
a  direct  check  drawn  at  Buffalo  by  or  on  behalf  of  this  defend- 
ant, was  by  purchasing  a  draft  drawn  by  the  Bank  of  Buffalo 
upon  the  Chemical  Bank,  in  favor  of  Mr.  Palmer ;  and  you  may 
take  into  consideration  upon  that  question  the  evidence  in  this 
case,  that  the  original  claims  presented  by  Palmer  to  Pomeroy, 
and  sent  by  Pomeroy  to  Wilson,  have  been  destroyed ;  and  the 
fact  that  when  Embleton,  the  man  in  charge  of. the  shipments, 
left  the  employment  there,  a  book  containing  entries  in  refer- 
ence to  these  claims  disappeared,  and  that  Mr.  W^ilson  testified 
in  this  case  that  he  did  not  know  wlj^re  it  was. 

"Xow.  it  is  for  you  to  say,  gentlemen,  whether  these  occur- 
rences and  these  facts  are  consistent  with  innocence  or  with 
guilt;  because  if  a  man  carries  on  an  act,  or  any  person  does 
anMhing  which,  upon  its  face,  is  apparently  unlawful,  and  he 
does  it  in  a  furtive  and  secret  manner,  showing  that  his  inten- 
tion while  he  does  the  act  is  to  do  it  in  such  a  way  as  to  conceal 
it,  the  jury  may  draw  the  inference  from  that  fact,  if  they  see 
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fit — ^they  are  not  obliged  to,  but  they  may  if  they  see  fit — ^tliat 
the  intention  with  which  the  act  was  done  was  to  perform  an  il- 
legal or  a  criminal  act." 

We  do  not  perceive  any  prejudicial  error  in  this  charge.  It 
simply  amounted  to  permitting  the  jury  to  consider  the  circum- 
stances enumerated  as  bearing  upon  the  guilty  purposes  of  the 
parties  charged  in  the  indictment.  It  left  to  the  jury  to  attach 
such  weight  as  they  saw  fit  to  the  circumstances  of  Embleton's 
absence  and  the  nonproduction  of  the  books.  It  is  to  be  noted 
in  this  connection  that  the  judge,  in  the  latter  portion  of  his 
charge,  at  the  request  of  the  defendant,  said:  "There  is  no  evi- 
dence that  the  defendant  corporation  or  those  who  controlled 
its  corporate  action  destroyed  or  failed  to  produce  upon  the  trial 
any  paper  for  which  the  government  has  asked." 

We  have  noted  all  the  assignments  of  error  which  involve 
questions  of  a  substantial  character. 

We  find  no  error  in  the  proceedings  of  the  Circuit  Court,  and 
its  judgment  is  affirmed. 

Mr.   Justice  Moody  took  no  part  in  this  case. 


American  Express  Company,  Appt.,  r.  United  States. 

National  Express  Company,  Appt.,  v.  United  States. 

United  States  Express  Company,  Appt.,  v.  United  States. 

Wells,  Fargo>  &  Company,  Appt.,  v.  United  States. 

Adams  Express  Company,  Appt.,  v.  United  States. 

(Argued  November  10,  11,  1908.     Decided  February  23,  1909.) 

[29  Sup.  Ct.  Rep.  315.] 

Carriers — Rebates — Free  Transportation  by  Express  Companies.— 

Express  companies  are  prohibited  from  giving  free  transportatiun 
of  personal  packages  to  their  officers  and  employees  and  members  of 
their  families,  and  to  the  officers  of  other  transportation  companies, 
and  members  of  their  families,  in  exchange  for  passes  issued  by  the 
latter  to  the  officers  of  the  express  companies,  by  the  Elkins  act  of 
February  19,  1903  (32  Stat,  at  L.  847,  chap.  708,  U.  S.  Comp.  Stat. 
Supp.  1907,  p.  880),  as  amended  by  the  Hepburn  act  of  June  29,  1906 
(34  Stat,  at  L.  584,  587,  chap.^^591,  U.  S.  Comp.  Stat.  Supp.  1907,  PP- 
892,  898),  which  forbids  all  transportation  of  property  at  less  than 
the  published  rates. 

Carriers — Statutes — Effect  of  Proviso — Free  Transportation  by  Ex- 
press Company — "Common  Carrier." — The  proviso  to  the  Hepburn 
act  of  June  29,  1906,  §  1,  following  language  appertaining  solely  to  the 
carriage  of  passengers,  that  its  provisions  shall  not  be  construed  to 
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prohibit  the  interchange  of  passes  for  the  ofRcers,  agents,  and  em- 
ployees of  common  carriers  and  their  families,  or  to  prohibit  any 
common  carrier  from  carrying  passengers  free  in  certain  cases,  does 
Eot  embrace  free  transportation  by  express  companies,  although,  by 
the  terms  of  that  act,  express  companies  are  deemed  common  car- 
riers. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Xorthern  District  of  Illinois  to  review  decrees  enjoining  ex- 
press companies  from  giving  free  transportation  of  personal 
packages  to  their  officers  and  employees  and  members  of  their 
families,  and  to  the  officers  of  other  transportation  companies  and 
members  of  their  families,  in  exchange  for  passes  issued  by  the 
latter  to  the  officers  of  express  companies.    Affirmed. 

See  same  case  below,  161  Fed.  606. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Laivrence  Maxwell,  Jr.,  Lewis  Cass  Ledyard,  Frank 
H.  Piatt,  Carl  A,  dcGersdorf,  W.  IV.  Green,  and  'Charles  W, 
Stockton,  for  appellants. 

Attorney  General  Bonaparte  and  Solicitor  General  Hoyt,  for 
appellee. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court: 
These  cases  are  appeals  from  the  circuit  court  of  the  United 
Slates  for  the  northern  district  of  Illinois,  and  were  submitted 
upon  oral  argument  and  printed  record  and  briefs  in  No.  405. 
They  involve  the  same  question  and  hence  will  be  disposed  of 
t*.^ether.  The  petition  was  filed  in  the  circuit  court  under  the 
3d  section  of  the  Elkins  act  (32  Stat,  at  'L.  849,  chap.  708,  U. 
S.  Comp.  Stat.  Supp.  1907,  p.  880),  providing  for  the  institu- 
tion of  such  suit  whenever  the  Interstate  Commerce  Commis- 
^i'jn  shall  have  reasonable  grounds  for  believing  that  any  com- 
nwn  carrier  is  engaged  in  the  carriage  of  passengers  or  freight 
fraffic  between  given  points  at  less  than  the  published  rates  on 
file,  or  is  granting  any  discrimination  forbidden  by  law. 

An  injunction  was  issued  restraining  the  express  companies 
from  "issuing  any  frank  or  other  document  for  the  free  trans- 
portation of  property  to  the  following  persons,  to  wit:  the  of- 
ficers, agents,  attorneys,  and  employees  of  said  defendant  and 
their  respective  families;  the  officers  and  employees  of  other 
express  companies  and  their  respective  families ;  the  officers  and 
ttTiployees  of  any  railroad  or  any  other  common  carrier  subject 
to  the  act  to  regulate  commerce  and  its  amendments,  and  their 
respective  families;  or  to  any  of  said  persons;  and  from  trans- 
porting and  forwarding  for  said  persons  above  named  or  any 
ot  them,  without  demanding  and  receiving  the  lawful  rate  of  pay- 
tnent  therefor,  any  shipment  of  property  subject  to  the  provisions 
ot  said  interstate  commerce  act  and  its  amendments.*' 
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The  facts  are  not  seriously  in  dispute  and  were  stipulated  at 
the  trial,  and  show  that  it  has  been  the  custom  of  express  com- 
panies for  many  years  to  issue  franks  such  as  are  embraced  in 
the  injunction.  These  franks  were  not  issued  except  to  officers 
and  employees  of  the  companies  and  their  families,  and  to  the 
officers  and  employees  of  other  express  companies  and  trans- 
portation companies  and  members  of  their  families,  in  exchange 
for  passes  issued  by  the  latter  companies  to  the  officers  and  em- 
ployees of  the  express  companies.  The  franks  provided  that 
they  should  not  be  used  for  business  packages  or  for  transporta- 
tion of  extra  heavy  weight,  money,  bonds,  jewelry,  live  stock, 
or  business  consignments,  and  only  for  the  personal  packages  of 
the  holder  of  such  frank,  he  being  required  to  assume  all  risk 
of  loss  or  damage,  from  whatever  cause,  to  property  carried 
under  the  frank. 

The  question  is,  Does  the  interstate  commerce  law  prohibit 
express  companies  from  giving  free  transportation  of  personal 
packages  to  their  officers  and  employees  and  members  of  their 
families,  and  to  the  officers  of  other  transportation  companies 
and  members  of  their  families,  in  exchange  for  passes  issued  by 
the  latter  to  the  officers  of  the  express  companies?  The  circuit 
court  held  the  affirmative  of  this  proposition. 

It  is  the  contention  of  the  government  that  such  transporta- 
tion is  forbidden  by  §  2  of  the  act  of  1887  (24  Stat,  at  L.  379, 
chap.  104,  U.  S.  Comp.  Stat.  1901,  p.  3155),  forbidding  the 
transportation  of  property  or  passengers  subject  to  the  provi- 
sions of  the  act  for  any  person  for  a  greater  or  less  compensa- 
tion for  any  service  rendered  or  to  be  rendered,  in  the  trans- 
portation of  passengers  or  property,  than  it  charges,  demands, 
collects,  or  receives  from  any  other  person  for  doing  for  him 
the  like  service,  and  by  §  3  of  the  same  act  (24  Stat,  at  L.  380, 
chap.  104,  U.  S.  Comp.  Stat.  1901,  p.  3155),  which  makes  it 
unlawful  to  give  any  undue  preference  or  advantage  to  any  par- 
ticular persons  or  locality,  and  by  the  provisions  of  the  Elkins 
act  hereafter  quoted. 

Without  considering  whether  the  case  at  bar  is  covered  by 
the  section  of  the  interstate  commerce  act  referred  to,  an  in- 
"  junction  is  authorized  under  §  3  of  the  Elkins  act,  where  a 
common  carrier  is  engaged  in  the  carriage  of  passengers  or 
freight  at  less  than  the  published  rate  on  file,  and  we  shall 
limit  our  attention  to  certain  provisions  of  the  Elkins  law  in 
this  connection.  Section  1  of  the  Elkins  act  provides  (as  amended 
by  the  Hepburn  act,  June  29,  1906,  34  Stat,  at  L.  584,  587,  chap. 
3591,  U.  S.  Comp.  Stat.  Supp.  1907,  pp.  892,  898) : 

"The  wilful  failure  upon  the  part  of  any  carrier  subject  to 
said  acts  to  file  and  publish  the  tariffs  or  rates  and  charges  as 
required  by  said  acts,  or  strictly  to  observe  such  tariffs  until 
changed  according  to  law,  shall  be  a  misdemeanor,  and  upon 
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conviction  thereof  the  corporation  offending  shall  be  subject  to 
a  fine  of  not  less  than  one  thousand  dollars  nor  more  than  twenty 
thousand  dollars  for  each  offense. 

'it  shall  be  unlawful  for  any  person,  persons,  or  corporation 
to  offer,  grant,  or  give,  or  to  solicit,  accept,  or  receive  any  re- 
bate, concession,  or  discrimination  in  respect  of  the  transporta- 
tion of  any  property  in  interstate  or  foreign  commerce  by  any 
common  carrier  subject  to  said  act  to  regulate  commerce  and 
the  acts  amendatory  thereof,  whereby  any  such  property  shall, 
by  any  device  whatever,  be  transported  at  a  less  rate  than  that 
named  in  the  tariffs  published  and  filed  by  such  carrier,  as  is 
required  by  said  act  to  regulate  commerce  and  the  acts  amenda- 
ton^  thereof,  or  whereby  any  other  advantage  is  given  or  dis- 
crimination is  practiced. 

"WTienever  any  carrier  files  with  the  Interstate  Commerce 
Commission  or  publishes  a  particular  rate  under  the  provisions 
of  the  act  to  regulate  commerce  or  acts  amendatory  thereof,  or 
participates  in  any  rates  so  filed  or  published,  that  rate  as  against 
such  carrier,  its  officers  or  agents,  in  any  prosecution  be- 
gun under  this  act,  shall  be  conclusively  deemed  to  be  the  legal 
rate,  and  any  departure  from  such  rate,  or  any  offer  to  depart 
therefrom,  shall  be  deemed  to  be  an  offense  under  this  section 
of  this  act." 

Section  6  of  the  interstate  commerce  act,  as  amended  by  the 
same  law,  provides  : 

"Xor  shall  any  carrier  charge  or  demand,  or  collect  or  receive, 
a  greater  or  less  or  different  compensation  for  such  transporta- 
tion of  passengers  or  property,  or  for  any  service  in  connection 
therewith,  between  the  points  named  in  such  tariff,  than  the 
rates,  fares,  and  charges  which  are  specified  in  the  tariff  filed 
and  in  effect  at  the  time ;  nor  shall  any  carrier  refund  or  remit  in 
any  manner  or  by  any  device  any  portion  of  the  rates,  fares,  and 
chargfes  so  specified,  nor  extend  to  any  shipper  or  person  any 
privileges  or  facilities  in  the  transportation  of  passengers  or 
property  except  such  as  are  specified  in  such  tariffs:  Provided, 
That  whenever  the  word  'carrier'  occurs  in  this  act  it  shall  be 
held  to  mean  'common  carrier.' " 

The  amendment  to  the  interstate  commerce  act  by  the  act  of 
June  29,  1906  (34  Stat,  at  L.  584),  chap.  3591,  U.  S.  Comp.  Stat. 
Supp.  1907,  p.  892),  brought  express  companies  within 
the  terms  of  the  act.  The  express  companies  were  therefore 
obliged  to  file  and  publish  their  rates  for  the  transportation  of 
property  under  §  6  of  the  interstate  commerce  act  as  amended, 
and  it  is  admitted  in  the  record  that  they  have  done  so. 

The  provisions  of  the  Elkins  act'  to  which  we  have  referred 
have  been  the  subject  of  consideration  in  recent  cases  before 

31RRR~25 


386       Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 

Americao  Express  Co.  v.  United  States 

this  court.  New  York,  N.  H.  &  H.  R.  Co.  v.  Interstate  Com- 
merce Commission,  200  U.  S.  361,  50  L.  ed.  515,  26  Sup.  Ct. 
Rep.  272;  Armour  Packing  Co.  v.  United  States,  209  U.  S. 
56-71,  52  L.  ed.  681-691,  28  Sup.  Ct.  Rep.  428. « It  is  unneces- 
sary to  repeat  the  discussion  had  in  those  cases  as  to  the  prior 
legislation  and  the  reasons  of  public  policy  which  led  up  to  the 
enactment  of  the  sections  of  the  Elkins  act  above  quoted.  It  is 
enough  to  say  that  it  was  the  purpose  of  this  law  to  require  the 
publication  and  posting  of  tariff  rates,  open  to  public  inspection, 
and  at  the  service  of  all  shippers  alike;  to  prohibit  and  punish 
secret  departures  from  the  published  rates,  and  to  prevent  and 
punish  rebating,  preferences,  and  all  acts  of  undue  discrimina- 
tion. As  was  said  by  Mr.  Justice  White,  speaking  for  the  court 
in  New  York,  N.  H.  &  H.  R.  Co.  v.  Interstate  Commerce  Com- 
mission, supra: 

"The  all-embracing  prohibition  against  either  directly  or  indi- 
rectly charging  less  than  the  published  rates  shows  that  the  pur- 
pose of  the  statute  was  to  make  the  prohibition  applicable  to 
every  method  of  dealing  by  a  carrier  by  which  the  forbidden  re- 
sult could  be  brought  about.  If  the  public  purpose  which  the 
statute  was  intended  to  accomplish  be  borne  in  mind,  its  mean- 
ing becomes,  if  possible,  clearer." 

In  view  of  the  interpretation  thus  given  to  the  act,  we  think 
it  cannot  be  doubted  that  the  transportation  of  property,  such  as 
shown  in  this  case,  upon  franks  issued  by  the  express  companies, 
is  within  the  terms  of  the  act.  It  permits  those  who  hold 
these  franks  to  obtain  the  transportation  of  such  property  as  is 
covered  thereby  without  compensation;  or,  if  the  transporta- 
tion has  been  paid,  it  is  refunded  to  the  shipper  upon  the  pre- 
sentation of  the  frank.  Within  the  terms  used  in  the  Elkins 
act,  such  transportation  enables  one  class  of  persons  to  obtain 
transportation  at  a  different  and  less  rate  than  that  named  in 
the  published  rates. 

It  is  contended  that  such  transportation  is  not  within  the 
terms  of  the  act,  as  it  was  not'the  purpose  of  Congress  to  reg- 
ulate in  these  provisions  gratuitous  transportation,  but  the  pur- 
pose was  to  prevent  discrimination,  rebating,  and  so  forth, 
where  property  has  been  carried  by  a  common  carrier  for  hire; 
that  it  is  a  departure  from  the  rates  charged  for  that  class  of 
transportation  which  is  the  evil  to  be  remedied,  and  the  only 
one  covered  by  the  terms  of  the  act.  But  the  power  of  Congress 
over  interstate  transportation  embraces  all  manner  of  carriage 
of  that  character, — whethfr  gratuitous  or  otherwise, — and,  in 
the  abs^dce  of  express  exceptions,  we  think  it  was  the  intention 
of  Congress  to  prevent  a  departure  from  the  published  rates 
and  schedules  in  any  manner  whatsoever.  If  this  be  not  so,  a 
wide  door  is  opened  to  favoritism  in  the  carriage  of  property, 
in  the  instances  mentioned,  free  of  charge. 
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If  it  is  lawful,  in  view  of  the  provisions  of  the  interstate  com- 
merce act,  to  issue  franks  of  the  character  under  consideration 
in  this  case,  then  this  right  must  be  founded  upon  some  excep- 
tion incorporated  in  the  act;  and  it  is  the  contention  of  the 
learned  counsel  for  the  appellant  that  such  exception  is  found 
in  the  proviso  in  §  1  of  the  Hepburn  act.  This  section  is  given 
in  part  in  the  margin.f 

As  originally  reported,  this  act  did  not  apply  to  express  com- 
panies. The  section  was  originally  framed  with  the  intention 
of  making  a  provision  for  railroad  carriers.  It  is  contended  that 
the  proviso  brings  common  carriers  within  the  exception  of  the 
act,  and  therefore  necessarily  includes  the  express  companies. 
There  is  no  doubt  that  a  proviso  has  not  infrequently  been  the 
means  of  introducing  into  a  law  independent  legislation,  not- 
withstanding it  is  the  true  office  of  a  proviso  to  restrict  the  sense 
or  make  clear  that  which  has  gone  before  and  which  might  be 
tioubtful  because  of  the  generality  of  the  language  used.  United 
States  V.  Dickson,  15  Pet.  141,  163,  10  L.  ed.  689,  698.  This 
court  has  had  occasion  to  hold  more  than  once  that  language 

*'  "  '  ■  M  ■  ■■■■^»     ■■»■       ■■  »■■     ■■      ■       I  yi      ■  ■     ■        ■  — ■-■■        -■-■■-■  ■  I         — ^■     —      ■     ■■ 

tThc  term  "common  carriers"  as  used  in  this  act  shall  include  ex- 
press companies  and  sleeping  car  companies. 

No  common  carrier  subject  to  the  provisions  of  this  act  shall,  after 
January  first,  nineteen  hundred  and  seven,  directly  or  indirectly,  issue 
or  give  any  interstate  free  ticket,  free  pass,  or  free  transportation  for 
passengers,  except  to  its  employees  and  their  families,  its  officers, 
agents,  surgeons,  physicians,  and  attorneys  at  law;  to  ministers  of 
i^eligion,  traveling  secretaries  of  railroad  Young  Men's  Christian  As- 
sociations, inmates  of  hospitals  and  charitable  and  eleemosynary  in- 
stitntions,  and  persons  exclusively  engaged  in  charitable  and 
eleemosynary  work;  to  indigent,  destitute,  and  homeless  persons,  and 
to  such  persons  when  transported  by  charitable  societies  or  hospitals, 
and  the  necessary  agents  employed  in  such  transportation;  to  inmates 
m  the  National  Homes  or  State  Homes  for  Disabled  Volunteer  Sol- 
diers, and  of  Soldiers*  and  Sailors*  Homes,  including  those  about  to 
enter  and  those  returning  home  after  discharge,  and  boards  of  mana- 
gers of  «uch  homes;  to  necessary  caretakers  of  live  stock,  poultry, 
and  fruil;  to  employees  on  sleeping  cars,  express  cars,  and  to  linemen 
^1  telegraph  and  telephone  companies;  to  railway  mail  service  em- 
ployees, postoffice  inspectors,  customs  inspectors,  and  immigration 
inspectors;  to  newsboys  on  trains,  baggage  agents,  witnesses  attend- 
ing any  legal  investigation  in  which  the  common  carrier  is  interested, 
persons  injured  in  wrecks,  and  physicians  and  nurses  attending  such 
persons:  Provided.  That  this  provision  shall  not  be  construed  to 
prohibit  the  interchange  of  passes  for  the  officers,  agents,  and  em- 
pl'vees  of  common  carriers,  and  their  families;  nor  to  prohibit  any 
common  carrier  from  carrying  passengers  free  with  the  object  of 
providing  relief  in  cases  of  general  epidemic,  pestilence,  of  other 
^J^'nitous  visitation.  Any  common  carrier  violating  this  provision 
shall  be  deemed  guilty  of  a  misdemeanor,  and  for  each  offense,  on 
conviction,  shall  pay  to  the  United  States  a  penalty  of  not  less  than 
"ne  hundred  dollars  nor  more  than  two  thousand  dollars,  and  any 
P^^rson,  other  than  the  persons  excepted  in  this  provision,  who  uses 
jny  such  interstate  free  ticket,  free  pass,  or  free  transportation,  shall 
oe  subject  to  a  like  penalty. 
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used  in  provisos  show  the  legislative  intention  to  bring  in  new 
matter  rather  than  to  limit  or  explain  that  which  has  gone  be- 
fore. Georgia  R.  &  Bkg.  Co.  v.  Smith,  128  U.  S.  174,  32  L.  ed. 
377,  9  Sup.  Ct.  Rep.  47;  Interstate  Commerce  Commission  v, 
Baird,  194  U.  S.  25,  36,  37,  48  L.  ed.  860,  865,  866,  24  Sup.  Ct. 
Rep.  563. 

While,  therefore,  a  proviso  may  sometimes  be  construed  aiN 
extending  rather  than  limiting  legislation,  each  statute  must  de- 
pend upon  its  own  terms,  and  a  proviso  will  be  given  such  con 
struction   as   is  consistent  with   the   legislation   under  construc- 
tion. 

Turning  to  §  1  of  the  Hepburn  act,  it  is  apparent  that  all  that 
immediately  precedes  the  proviso  appertains  to  the  carriage  of 
passengers,  for  common  carriers  are  forbidden  to  issue  or  give 
any  free  ticket,  free  pass,  or  free  transportation  for  passenger*, 
except  to  its  employees,  etc.    Until  we  come  to  the  proviso,  the 
act  is  clearly  thus  limited.   It  is  then  enacted  that  this  provision, 
that  is,  the  previous  part  of  the  enactment,  which  refers  only  to 
the  transportation  of  passengers,  shall  not  be  construed  to  pro- 
hibit the  interchange  of  passes  for  the  officers,  agents,  and  em- 
ployees of  common  carriers  and  their   families,  o^  to  prohibit 
any  common  carrier   from  carrying  passengers  free  in  certain 
cases. 

While  it  is  true  the  language  here  used  has  reference  to  com- 
mon carriers,  and,  by  the  terms  of  the  Hepburn  act,  expres;^ 
companies  are  within  that  description,  yet  the  proviso  is  as 
clearly  limited  to  the  carriage  of  passengers  and  the  interchange 
of  passes  for  officers,  agents,  and  employees  of  common  carrier> 
4nd  their  families,  as  is  the  body  of  the  section  itself. 

It  is  contended  that  this  section,  if  limited  to  the  carriage  of 
passengers,  was  unnecessary  in  view  of  the  concluding  part  of 
§  22  of  the  act  of  Feb.  4,  1887,  24  Stat,  at  L.  387,  chap.  104  as 
amended  by  acts  of  March  2,  1889  [25  Stat,  at  L.  862,  chap. 
382]  and  February  8,  1895  [28  Stat,  at  L.  643,  chap.  61,  U.  S. 
Comp.  Stat.  1901.  p.  3171],  which  provides:  "Nothing  in  this  act 
shall  be  construed  to  prevent  railroads  from  giving  free  carriage 
to  their  own  officers  and  employees,  or  .to  prevent  the  principal 
officers  of  any  railroad  company  or  companies  from  exchanging 
passes  or  tickets  with  other  railroad  companies  for  their  officer? 
and  employees;"  etc. 

But  we  are  to  consider  the  language  which  Congress  has  used 
in  passing  a  given  law,  and,  when  the  language  is  plain  and  ex- 
plicit, our  only  province  is  to  give  effect  to  the  act  as  plainly  ex- 
pressed in  its  terms.  We  are  clearly  of  the  opinion  that,  without 
doing  violence  to  the  language  used  in  §  1, — including  the  pro- 
viso— its  terms  cannot  be  held  to  include  the  transportation  of 
goods. 

It  is  very  likely  that  there  is  no  substantial  reason  why  Con- 
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gress  should  not  extend  to  express  companies,  their  officers, 
agents,  and  employees,  corresponding  privileges  for  free  car- 
riage of  goods  with  those  which  are  given  to  the  officers,  agents, 
and  employees  of  railroad  companies  in  respect  to  transportation 
of  persons ;  but,  if  the  law  is  defective  in  this  respect,  the  rem- 
edy must  be  applied  by  Congress,  and  not  by  the  courts. 

We  find  no  error  in  the  decrees  of  the  Circuit  Court,  and  the 
same  are  affirmed. 


Atchison,  Topeka,  &  Santa  Fe  Railway  Company,  Plff.  in 
Err.  and  Appt.,  z\  Samuel  Calhoun,  by  Anna 
Calhoun,  His  Next  Friend. 

(Argued  and  submitted  January  12,  13,  1909.     Decided   February  23, 

1909.) 

[29  Sup.  Ct.  Rep.  321.] 

Carriers — Proximate  Cause  of  Injury  to  Passenger — Safety  of  Sta- 
tion Platform.* — Leaving  a  baggage  truck  at  the  very  end  of  the 
station  platform,  at  or  near  the  place  where  it  has  been  used  in  un- 
loading baggage  from  the  baggage  car  of  a  train,  and  failing  to  light 
the  platform  at  that  point,  is  not  such  negligence  as  will  render  the 
railway  company  liable,  where  a  person,  while  endeavoring,  by  run- 
ning alongside  the  rapidly  receding  train,  to  restore  a  child  in  his 
arms  to  its  mother,  who  is  standing  on  the  platform  of  a  car,  stumbles 
wer  the  truck  in  the  dark,  and  drops  the  child,  to  its  injury,  as  the 
railway  is  not  bound  to  foresee  and  guard  against  such  extraordinary 
conduct. 

In  error  to,  and  appeal  from,  the  Superior  Court  of  the  Ter- 
ritor}'  of  Oklahoma  to  review  a  judgment  of  the  District  Court 
^\  Oklahoma  County,  in  that  Territory,  in  favor  of  plaintiff,  in 
an  action  to  recover  damages  for  personal  injuries  alleged  to 
have  resulted  from  the  negligence  of  defendant.    Reversed. 

See  same  case  below,  18  Okla.  75,  89  Pac.  207,  11  A.  &  E. 
Ann.  Cas.  681. 
The  facts  are  stated  in  the  opinion. 

^Ussrs,  Robert  Dunlap,  Henry  £.  Asp,  Charles  H.  Woods, 
and  George  M.  Green,  for  plaintiff  in  error  and  appellant. 

Messrs,  Selwyn  Douglas  and  Henry  H.  Howard,  for  defend- 
ant in  error  and  appellee. 

Mr.  Justice  Moody  delivered  the  opinion  of  the  court: 
The  defendant  in  error,  hereafter  called  the  plaintiff,  brought 
an  action  in  a  district  court  of  the  territory  of  Oklahoma  against 

*For  the  authorities  in  this  series  on  the  question  as  to  proximate 
<:ati5e  of  an  injury,  see  Dortch  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.), 
^  preceding  case  of  this  volume. 
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the  plaintiflf  in  error,  hereafter  called  the  defendant,  to  recover 
damages  suffered  by  him  on  account  of  an  injury  alleged  to 
have  resulted  from  the  negligence  of  the  defendant.  He  had 
judgment,  which  was  affirmed  by  the  supreme  court  of  the  ter- 
ritory, and  the  case  is  not  here  upon  a  writ  of  error  directed 
to  that  court.  The  trial  was  by  a  jury,  and,  as  one  question  of 
law  before  us  is  whether  a  verdict  for  the  plaintiff  was  war- 
ranted, the  evidence  is  reported  in  full.  In  returning  a  general 
verdict  for  the  plaintiff,  the  jury  also  made  special  findings  in 
response  to  57  questions  submitted  to  it,  in  accordance  with  the 
practice  permitted  in  the  territory.  The  only  question  of  law 
which  it  is  deemed  necessary  to  determine  is  whether  all  the  evi- 
dence, with  the  inferences  which  might  properly  be  drawn  from 
it,  sustained  the  verdict  for  the  plaintiff,  upon  the  issue  sub- 
mitted to  the  jury.  Instead  of  setting  forth  fully  the  material 
parts  of  the  evidence,  it  seems  better,  with  the  aid  of  the  special 
findings,  to  state  the  facts  which  it  tended  to  prove.  It  hardly 
need  be  said  that  wherever  there  is  a  fair  doubt,  tliat  aspect  of 
the  evidence  most  favorable  to  the  plaintiff  has  been  accepted. 

Mrs.  Calhoun  and  her  son,  the  plaintiff,  a  boy  a  little  less 
than  three  years  of  age,  were  passengers  upon  a  southbound 
train  of  the  defendant  railroad.  Their  destination  was  Edmond 
in  the  territory  of  Oklahoma.  The  train,  somewhat  late,  arrived 
at  Edmond  about  1 1 :  30  o'clock  in  the  evening.  Mrs.  Calhoun 
had  never  traveled  over  the  route  before,  the  station  was  not 
called  out  by  any  of  the  trainmen,  nor  was  she  told  by  any  of 
them  that  it  was  Edmond.  In  answer  to  a  question,  she  was  in- 
formed by  other  passengers  that  the  train  had  arrived  at  Ed- 
mond, and  she  hastened  to  alight,  leading  the  boy  with  her. 
When  she  reached  the  platform  of  the  car  the  train  had  started 
up  again,  after,  as  the  jury  found,  a  stop  of  one  minute,  and  she 
handed  the  boy  to  Mr.  Robertson,  another  passenger  on  the 
train,  who  had  left  it  momentarily,  intending  to  return  and  re- 
sume his  journey.  Mr.  Robertson  was  then  standing  upon  the 
station  platform.  He  took  the  child,  and  handed  him  to  his  son, 
whom  he  had  met  at  the  station,  returned  to  the  steps  of  the 
car,  and  told  Mrs.  Calhoun  not  to  jump  off,  as  the  car  was  run- 
ning too  rapidly.  The  station  platform  was  dimly  lighted,  and 
no  employee  of  the  defendant  rendered  Mrs.  Calhoun  or  her 
boy  any  assistance  in  leaving  the  train,  nor  gave  them  any  warn- 
ing. 

The  plaintiff  was  landed  without  injury  on  the  station  plat- 
form and  put  in  the  charge  of  Mr.  Roberson's  son  by  his  father, 
who  said:  "Keep  the  child  and  the  train  will  stop  and  let  the 
lady  off."  Just  then  a  young  man  or  boy  by  the  name  of  Carl 
Jones,  supposed  by  Mr.  Robertson's  son  to  be  a  railroad  of- 
ficial, though  he  was  not,  took  up  the  child  in  his  arms,  ran 
along  by  the  car,  which  was  moving  all  the  time  with  increasing 
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rapidity,  and  attempted,  without  success,  to  return  the  child  to- 
its  mother,  who  was  standing  on  the  platform  of  the  car.  Jones- 
ran  75  to  100  feet  to  the  end  of  the  wooden  statiqp  platform 
and  then  stumbled  over  a  baggage  truck,  which  had  been  used 
in  unloading  the  baggage  from  the  train,  and  had  been  left  at  the 
very  end  of  the  platform  and  partly  on  it,  within  a  few  feet  of 
the  rails.  When  Jones  stumbled  he  lost  his  hold  of  the  child, 
who  fell  under  the  car  and  was  injured.  The  train  consisted  of 
the  engine,  followed  by  a  mail  car,  baggage  car,  express  car, 
smoking  car,  day  coach,  in  which  the  plaintiff  had  been  travel- 
ing, chair  car,  and  a  sleeper,  in  the  order  named.  The  baggage 
car,  therefore,  was  some  distance  ahead  of  any  passenger  car, 
and  the  truck  was  used  at  the  baggage  car  and  left  at  or  near  the 
poin^  where  it  had  been  used.  Mrs.  Calhoun  started  to  leave  the 
car  at  its  south  end,  nearest  the  baggage  car,  and  there  was, 
therefore,  between  that  point  and  the  north  end  of  the  baggage 
car,  the  length  of  the  express  and  smoking  cars.  Jones  was  not 
called  is  a  witness  by  either  party.  None  of  the  trainmen  knew 
that  Jones  was  attempting  to  put  the  plaintiff  back  on  the  train 
until  after  the  injury. 

The  jury  was  instructed  by  the  presiding  judge  that,  as  the 
plaintiff  had  been  safely  taken  from  the  train  and  committed  to 
the  care  of  a  young  man  on  the  station  platform,  there  could 
only  be  a  recovery  by  reason  of  what  happened  after  that  time. 
But  the  jury  was  instructed  that  the  plaintiff  might  recover  if  it 
found  that  "the  company  was  guilty  of  negligence  in  leaving  the 
truck  in  a  dangerous  position,  and  in  not  having  the  depot  plat- 
form properly  lighted,  and  that  such  condition  directly  and  ap- 
proximately contributed  to  the  injury."  There  was  another 
ground  of  recovery  submitted  to  the  jury,  but  it  was  negatived 
by  the  findings  and  need  not  be  considered  further. 

It  is  clear  enough,  upon  this  statement  of  facts,  that  the  rail- 
road did  not  exercise  proper  care  to  afford  the  plaintiff  and  his 
mother  a  reasonable  opportunity  to  leave  the  car  with  safety. 
The  train  was  late.  The  attention  of  the  trainmen  was-  fixed 
upon  quick  starting,  and  diverted  from  the  care  of  the  passen- 
gers, and  the  stop  at  the  station  was  very  brief.  Taking  these 
circumstances  into  account,  with  the  failure  to  inform  Mrs.  Cal- 
houn that  she  had  arrived  at  her  place  of  destination,  there  is 
no  difficulty  in  concluding  that  the  defendant  was  negligent.  If 
Mrs.  Calhoun  and  her  son,  as  they  were  about  to  step  upon  the 
station  plaform,  had  been  injured  by  the  premature  starting  of 
the  car,  the  defendant  unquestionably  would  have  been  liable. 
But  the  injury  did  not  occur  in  that  way.  Mrs.  Calhoun  handed 
the  child  to  Mr.  Robertson  to  take  off  the  train,  and  she  herself 
testified  that  "the  child  was  safely  off  the  train;  I  saw  it  in  the 
arms  of  the  gentleman." 

The  defendant  contends  that  the  jury  was  permitted  to  find 
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'for  the  plaintiff  on  account  of  the  negligence  which  occurred 
prior  to  the  time  he  was  landed  without  injury, — ^namely,  the 
failure  to  announce  the  station,  to  assist  the  passengers,  to  light 
the  platform  adequately  at  the  point  of  leaving  the  train,  and 
the  delay  insufficient  to  allow  passengers  to  leave  the  train 
with  safety.  The  failure  in  the  performance  of  the  clear  duty 
to  afford  the  passengers  a  safe  place  and  a  reasonable  time  in 
which  to  alight  was  not,  the  defendant  insists,  the  proximate 
cause  of  the  subsequent  injury,  which  was,  on  the  contrary, 
caused  by  the  foolhardy  conduct  of  Jones  in  attempting  to  put 
back  the  plaintiff  on  the  train. 

Few  questions  have  more  frequently  come  before  the  courts 
than  that  whether  a  particular  mischief  was  the  result  of  a  par- 
ticular default.   It  would  not  be  useful  to  examine  the  numerous 
decisions  in  which  this  question  has  received  consideration  for 
no  case  exactly  resembles  another,  and  slight  differences  of  fact 
may  be  of  great  importance.    The  rules  of  law  are  reasonably 
well  settled,  however  difficult  they  may  be  of  application  to  the 
varied  affairs  of  life.    In  this  case  undoubtedly  the  plaintiff's  in- 
jury was  traceable  to  the  original  negligence,  in  the  sense  that 
it  would  not  have  occurred  if  the  plaintiff  had  not  been  sep- 
arated from  his  mother.    Nevertheless,  that  negligence  may  not 
be  the  cause  of  the  injury,  in  the  meaning  which  the  law  at- 
tributes to  the  word  ^'caiuse"  when  used  in  this  connection.  The 
law,  in  its  practical  administration,  in  cases  of  this  kind  r^rds 
only  proximate  or  immediate,  and  not  remote,  causes,  and,  in 
ascertaining  which  is  proximate  and  which  remote,  refuses  to 
indulge   in   metaphysical   niceties.     W^ere,   in   the    sequence  of 
events  between  the  original  default  and  the  final  mischief  an 
entirely  indei>endent  and  unrelated  cause  intervenes,  and  is  of 
itself  sufficient  to  stand  as  the  cause  of  the  mischief,  the  second 
cause  is  ordinarily  regarded   as   the   proximate  cause  and  the 
other  as  the  remote  cause.    Louisiana  Mut.  Ins.  Co.  v,  Tweed, 
7  Wall.  44,  52,  19  L.  ed.  65,  67.   This  is  emphatically  true  when 
the  intervening  cause  is  the  act  of  some  person  entirely  unre- 
lated to  the  original  actor.    Nevertheless,  a  careless  person  is 
liable  for  all  the  natural  and  probable  consequences  of  his  mis- 
conduct.   If  the  misconduct  is  of  a  character  which,  according 
to  the  usual  experience  of  mankind,  is  calculated  to  invite  or 
induce  the  intervention  of  some  subsequent  cause,  the  interven- 
ing cause  will  not  excuse  him,  and  the  subsequent  mischief  will 
be  held  to  be  the  result  of  the  original  misconduct.   This  is  upon 
the  ground  that  one  is  held  responsible  for  all  the  consequences 
of  his  act  which  are  natural  and  probable,  and  ought  to  have 
been  forseen  by  a  reasonably  prudent  man.    Thus  it  has  been 
held  that  if  one  unlawfully  leaves  upon  a  public  street  a  truck 
loaded  with  iron  which  he  ought  to  have  foreseen  would  very 
likely  be  disturbed  by  heedless  children,  he  is  responsible  for 
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an  injury  which  occurs  as  the  result  of  such  disturbance.  Lane 
V.  Atlantic  Works,  111  Mass.  136,  and  see  Lynch  v,  Nurdin,  1 
Q.  B.  29;  Sioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall.  657,  21  L. 
d.  745;  Union  P.  R.  Co.  v,  McDonald,  152  U.  S.  262,  38  L.  ed. 
434,  14  Sup.  Ct.  Rep.  619.  Without  pursuing  the  subject  fur- 
ther, it  may  be  said  that,  among  the  many  cases  in  which  the 
subject  of  proximate  cause  has  been  discussed,  are  the  follow- 
ing: Milwaukee  &  St.  P.  R.  Co.  z\  Kellogg,  94  U.  S.  469,  475, 
24  L  ed.  256,  259;  Scheffer  v,  Washington  City,  V.  M.  &  G.  S. 
R.  Co.  105  U.  S.  249,  26  L.  ed.  1070 ;  Cole  v,  German  Sav.  &  L. 
Soc.  63  L.  R.  A.  416,  59  C.  C.  A.  593,  124  Fed.  113 ;  Stone  v, 
Boston  &  A.  R.  Co.  171  Mass.  536,  41  L.  R.  A.  794,  51  N.  E.  1. 

It  is  not  necessary  for  us  to  consider  whether  the  original 
neglect  of  the  defendant  could  properly  have  been  found  by  the 
jur)'  to  have  been  the  cause  of  the  plaintiff's  injury,  and  we  ex- 
press no  opinion  upon  that  question.  The  defendant's  contention 
that  the  jury  was  permitted  to  find  a  verdict  on  that  ground 
cannot  be  sustained.  The  charge  to  the  jury  makes  this  clear. 
The  presiding  judge  said : 

"It  is  admitted  that  the  plaintiff  was  safely  taken  from  the 
train  in  question,  and  committed  to  the  care  of  a  young  man  on 
the  depot  platform;  therefore,  even  though  you  find  that  the 
station  at  Edmond  was  not  called,  that  fact  can  only  be  con- 
sidered by  you  for  the  purpose  of  explaining  the  respective 
positions  of  mother  and  child  at  that  time ;  and,  if  the  plaintifiF 
recover,  it  must  be  by  reason  of  events  and  conditions  subse- 
quent to  the  time  he  was  taken  from  the  train." 

The  defendant,  it  is  true,  claims  that  it  suffered  harm  be- 
cause the  conflicting  evidence  with  regard  to  the  original  negli- 
gence was  submitted  to  the  jury  and  tended  to  divert  their 
minds  from  the  real  issue.  But  we  think  the  judge  did  about  as 
well  as  he  could  to  make  the  issue  plain  to  the  jury,  in  view  of 
the  fact  that  he  was  tied  down  to  written  instructions,  and 
thereby  prevented  from  giving  the  jury  the  aid  that  is  demanded 
from  the  bench  for  the  most  .successful  working  of  the  jury 
system. 

Leaving  entirely  out  of  view,  then,  the  original  carelessness 
of  the  defendant,  we  come  to  the  real  issue,  *  which  was  sub- 
mitted to  the  jury,  upon  which  alone  its  verdict  can  stand.  Was 
the  company  guilty  of  negligence  in  leaving  the  truck  in  a  dan- 
gerous position  and  not  having  the  depot  platform  properly 
Kghted,  and  did  that  condition  directly  and  proximately  cause 
the  injury  ? 

It  cannot  be  doubted  that  the  conduct  of  Jones  was  careless  in 
the  extreme,  though  doubtless  the  motives  which  impelled  him 
We  good.  But  it  is  urged  that  Jones's  negligence  concurred 
J^ith  the  negligence  of  the  defendant  in  leaving  the  truck  where 
it  did,  and  that  therefore  both  are  responsible   for  the  conse- 
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quences.  There  is  no  doubt  that  the  act  of  Jones  and  the  act  of 
the  defendant  with  respect  to  the  truck  concurred  in  causing 
the  injury,  and  we  assume  that,  if  the  defendant  failed  in  its 
duty  by  leaving  the  truck  at  the  end  of  the  wooden  platform, 
the  verdict  can  be  sustained.  Washington  &  G.  R.  Co.  v.  Hickev, 
166  U.  S.  521,  41  L.  ed.  1101,  17  Sup.  Ct.  Rep.  661.  It  becomes 
necessary,  therefore,  to  inquire  whether  the  defendant  was  neg- 
ligent in  leaving  the  truck  there.  But,  even  where  the  highest 
degree  of  care  is  demanded,  still  the  one  from  whom  it  is  due  is 
bound  to  guard  only  against  those  occurrences  which  can  rea- 
sonably be  anticipated  by  the  utmost  foresight.  It  has  been  well 
said  that,  "if  men  went  about  to  guard  themselves  against  every 
risk  to  themselves  or  others  which  might,  by  ingenious  conjec- 
ture, be  conceived  as  possible,  human  affairs  could  not  be  car- 
ried on  at  all.  The  reasonable  man,  then,  to  whose  ideal  be- 
havior we  are  to  look  as  the  standard  of  duty,  will  neither  neg- 
lect what  he  can  forecast  as  probable,  nor  waste  his  anxiety  on 
events  that  are  barely  possible.  He  will  order  his  precaution 
by  the  measure  of  what  appears  likely  in  the  known  course  of 
things."    Pollock,  Torts,  8th  ed.  41. 

In  judging  of  the  defendant's  conduct,  attention  must  be  paid 
to  the  place  where  the  truck  was.  left.   If  it  had  been  left  where 
the  passengers  were  at  all  likely  to  get  off  or  on  the  train,  and 
a  passenger  stumbled  over  it  to  his  hurt,  there  could  be  no  doubt 
of  the  liability  of  the  railroad.   On  the  other  hand,  if  it  had  been 
left  a  mile  from  the  station,  where,  by  no  reasonable  hypothesis, 
passengers  would  attempt  to  get  off  or  on  the  train,  there  could 
be  no  doubt  that  the  railroad  would  not  be  responsible  in  such  a 
case.    There  was  a  wooden  platform  by  the  track  at  the  station, 
100  feet,  more  or  less,  in  length.    The  truck  was  left  at  the  very 
end  of  this  platform,  with  the  greater  part  off  it.    The  train  was 
at  rest,  so  that  no  part  of  it  from  which  passengers  might  be 
expected  to  get  off  or  on  was  near  the  truck.    It  was,  of  course, 
dark  at  the  point  where  the  truck  was,  but  no  one  could  foresee 
that  passengers  intending  to  leave  or  enter  the  train  would  be 
at  that  point.    No  amount  of  human  foresight  which  could  rea- 
sonably be  exacted  as  a  duty  could  anticipate  that  a  passenger, 
after  the  train  had  started,  would  run  a  distance  of  from  75  to 
100  feet  with  the  purpose  of  boarding  a  train  moving  with  in- 
creasing rapidity ;  much  less  that  a  person  would  take  a  helpless 
infant,  and,  while  thus  running,  attempt  to  place  it  on  the  train. 
We  are  of  the  opinion  that  the  railroad  was  not  bound  to  foresee 
and    guard    against    such    extraordinary    conduct,    and   that  its 
failure  to  do  so  was  not  negligence.   For  these  reasons  the  judg 
ment  must  be  reversed. 
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(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  Jan.  6,  1909.) 

[86  N.  E.  Rep.  934.] 


^e  of  Passengers — Establishment  of  Relation.'*' — 
Where  plaintiff  and  his  companion,  desiring  to  become  passengers, 
signaled  an  open  car,  and,  the  motorman  having  inclined  his  head, 
they  started  from  the  sidewalk  and,  on  its  being  stopped,  boarded  the 
car  with  the  conductor's  knowledge,  and  plaintiff  had  reached  and 
stood  upon  the  running  board  on  his  way  to  a  seat  at  the  time  of  his 
injury,  the  relation  of  passenger  and  carrier  had  been  established. 

Carriers — Carriage  of  Passengers — Negligence.t — Where  a  street 
railway  conductor  saw  plaintiff  when  he  boarded  the  car,  and  noticed 
at  the  same  time  the  proximity  of  the  wagon  passing  along  in  the 
same  direction  parallel  with  the  car,  with  which  it  shortly  after  came 
into  collision,  if  he  signaled  to  go  ahead,  or  the  motorman  in  the 

*For  the  authorities  in  this  series  on  the  subject  of  the  beginning 
of  the  relation  between  carrier  and  passenger,  see  Kirkland  v.  Charles- 
ton, etc.,  Co.  (S.  Car.),  29  R.  R.  R.  661,  52  Am.  &  Eng.  R.  Cas.,  N.  S., 
661  (after  a  person  boards  train  for  purpose  of  traveling,  if  the  rail- 
road imposes  conditions  w^ith  which  he  is  compelled  to  comply  before 
he  can  become  a  passenger,  it  must  show  that  he  had  notice  of  such 
conditions);  Hogner  v.  Boston  Elev.  Ry.  Co.  (Mass.),  28  R.  R.  R. 
T56,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  756  (beginning  of  relation,  general 
principles  applicable  to  subject  of;  and  effect  of  forcing  way  onto 
street  car  against  carrier's  will);  Simmons  v.  Oregon  R.  Co.  (Ore.), 
4  R-  R.  R.  896,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  896  (essentials  of  re- 
lationship); Fremont,  etc.,  R.  Co.  v.  Hagblad  (Neb.),  15  R.  R.  R. 
226,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  226;  extensive  foot-note  appended 
to  Karr  v,  Milwaukee,  etc.,  Co.  (Wis.),  25  R.  R.  R.  623,  48  Am.  &  Eng. 
R-  Cas.,  N.  S.,  623;  first  foot-note  appended  to  Fere  Marquette  R.  Co, 
f.  Strange  (Ind.),  30  R.  R.  R.  66,  53  Am.  &  Eng.  R.  Cas.,  N.  S,,  66; 
foot-notes  appended  to  McFeat  v.  Philadelphia,  etc.,  R.  Co.  (Del.), 
30  R.  R.  R.  254,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  254;  Powell  v.  Philadel- 
phia &  R.  Ry.  Co.  (Pa.),  30  R.  R.  R.  536,  53  Am.  &  Eng.  R.  Cas.,  N, 
S.,  536;  first  foot-note  appended  to  Louisville  &  N.  R.  Co.  v.  Cottengin 
(Ky.),  25  R.  R.  R.  659,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  659. 

tFor  the  authorities  in  this  series  on  the  question  whether  it  is 
ncffligence  to  start  a  street  car  while  a  passenger  is  attempting  to 
board  car,  find  a  seat,  or  alight,  see  last  foot-note  appended* to  Sandiin 
:••  Lexington  Ry.  Co.  (Ky.),  30  R.  R.  R.  498,  53  Am.  &  Eng.  R.  Cas., 
X.  S.,  498;  Heinze  v.  Interurban  Ry.  Co.  (Iowa),  30  R.  R.  R.  330,  53 
Am.  &  Eng.  R.  Cas.,  N.  S..  330;  Birmingham,  etc.,  Co.  v.  Lee  (Ala.), 
30  R.  R.  R.  132,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  132;  Howard  v.  Louis- 
ville R.  Co.  (Ky.),  30  R.  R.  R.  116,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  116; 
Sauvan  v.  Citizens*  Elec.  St.  Ry.  Co.  (Mass.),  30  R.  R.  R.  108,  53  Am. 
&  Eng.  R.  Cas.,  X.  S.,  108;  Farrell  v.  Citizens'  L.  &  Ry.  Co.  (Iowa), 
29  R.  R.  R.  302,  52  Am.  &  Eng.  R.  Cas..  N.  S.,  302. 

For  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
carriers  for  injuries  to  passengers  by  collisions  with  objects  near 
tracks,  see  first  foot-note  appended  to  Cramer  v.  Brooklyn  Heights 
R.  Co.  (N.  Y.),  27  R.  R.  R.  251,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  251, 
where  all  those  preceding  it  are  collected. 


396       Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 

lK>ckwood  V.  Boston  Elevated  Rj.  Co 

exercise  of  due  diligence  should  have  foreseen  that  it  was  dangerous 
to  go  ahead,  and  the  car  was  started  before  plaintiff  had  a  reasonable 
opportunity  to  reach  a  seat  or  position  of  safety,  a  finding  that  the 
railway  company  was  negligent  was  warranted. 

Carriers — Carriage  of  Passengers — Contributory  Negligence.^ — Fail- 
ure by  a  person  taking  steps  to  become,  or  after  he  has  been  accepted 
as,  a  passenger  by  a  strfeet  railway  to  consider  whether,  under  the 
usual  conditions  of  public  travel,  the  car  will  be  so  operated  as  to 
come  into  contact  with  a  team  which  has  just  passed  going  in  the 
same  direction,  while  a  matter  to  be  considered  by  the  jury,  affords 
no  conclusive  presumption  of  his  carelessness. 

Carriers — Carriage  of  Passengers — Contributory  Negligence4 — A 
street  railway  passenger  had  the  right  to  rely  upon  the  assumption 
that,  while  getting  on  the  car  and  passing  to  a  seat,  the  car  would 
not  be  started  until  all  danger  was  removed  of  its  running  so  near 
to  a  team  which  had  just  passed  in  the  same  direction  as  to  injure 
him. 

Carriers — Carriage  of  Passengers — Injuries— Proximate  Cause.§— 
Even  if  a  street  railway  passenger's  companion,  with  whom  he  had 
boarded  the  car,  may  have  been  first  struck,  while  standing  on  the 
running  board  preparatory  to  taking  a  seat,  by  a  team  passing  along  in 
the  same  direction,  and  thrown  against  such  passenger,  forcing  him 
against  one  of  the  stanchions,  from  which  he  was  thrown  to  the 
street,  that  fact  was  not  an  independent  intervening  cause  which 
would  exonerate  the  street  railway  company;  for,  if  the  collision  with 
the  team  had  not  occurred  through  its  negligence,  such  passenger 
would  not  have  been  injured. 

Trial — Requested  Instructions  Covered  by  Instructions  Given^— A 
request  for  instructions  was  properly  refused,  where  the  party  had 
the  benefit  of  such  request,  which  was  given  in  general  terms. 

Carriers — Carriage  of  Passengers — Acceptance  by  Carrier.*— The 
principle  that  there  must  be  an  acceptance  by  the  carrier  before  the 
person  who  offers  himself  becomes  a  passenger,  as  applied  to  those 
who  offer  themselves  for  transportation  by  railroads,  whose  trains 
stop  only  at  fixed  stations,  at  which  only  the  carrier  holds  itself  out 
as  ready  to  receive  as  passengers  those  who  present  themselves  in 
the  usual  way,  is  not  applicable  to  a  street  railway,  unless  it  has  made 

JFor  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
passenger  to  rely  on  the  assumption  that  the  carrier  has  performed, 
or  will  perform,  its  duties  to  him,  see  last  foot-note  appended  to 
Chicago,  etc.,  Ry.  Co.  v.  Simpson  (Ark.),  30  R.  R.  R.  798,  53  Am,  & 
Eng.  R.  Gas..  N.  S.,  798;  Olson  v.  Northern  Pac.  Ry.  Co.  (Wash.). .29 
R.  R.  R.  705,  52  Am.  &  Eng.  R.  Cas.,  N.  S..  705;  Harper  v.  Pittsburg, 
etc.,  Ry.  Co.  (Pa.),  29  R.  R.  R.  650,  52  Am.  &  Eng.  R.  Cas..  N.  S., 
650. 

§For  the  authorities  in  this  series  on  the  question  as  to  what  is. 
and  is  not,  the  proximate  cause  of  an  injury,  see  preceding  case  and 
foot-note. 

*See  foot-note  on  page  395. 
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1  rule  that  passengers   will   not  be   taken   on  except  at  designated 
places. 

Carricn — Carriage  of  PaMengera — Establishment  of  Relation.* — 
Where,  after  plaintiff  and  his  companion  had  stepped  on  the  running 
board  of  a  moving  car.  the  conductor,  who  saw  them  coming  to  get 
on  the  car  and  standing  on  the  running  board,  did  not  order  plaintiff 
not  to  get  on,  or  make  any  objection,  either  verbally  or  by  gesture, 
ihal  he  was  unlawfully  on  the  running  board,  a  finding  that  the  con- 
iract  of  carriage  had  been  completed  was  warranted,  so  as  to  render 
:he  street  railway  company  liable  for  injuries  sustained  through  its 
nfgligence. 

Trial— Instructions — Construction  as  a  Whole. — A  charge  is  to  be 
onsidered  as  a  whole  in  determining  if  it  is  correct. 

Carriers — Carriage  of  Passengers — Action  for  Injuries — Instruc- 
tions.—Instructions  in  an  action  for  injuries  sustained  by  a  street  railway 
passenger,   which,   after    stating   the    respective    claims    of    plaintiff    and 


iefcndant,  continued  by  s 
lOt  see  plaintiff  and  his 
not  know  that  ihcy  wi 
0  other  way,  directly  oi 


ng  that 


if  the 


:   intendin 


of  the  company 
len  they  signaled  the  car,  or 
to  become  passengers,  and 
ither  e."cpressly  or  by  impli- 
cation, assented  to  Iheir  becoming  passengers,  then  they  were  not 
[la^sengers,  and  the  company  would  not  owe  them  the  same  degree  of 
caie  it  owed  passengers,  were  explicit  as  to  whether  plaintiff  and  the 
company  had  entered  into  the  relation  of  passenger  and  carrier,  and 
the  jury  must  have  fully  understood  that  plaintiff  could  not  recover 
iJ  he  stepped  and  remained  upon  the  running  board  without  having 
been  recognized  by  the  servants  of  the  company  as  a  passenger. 

Evidence — Opinion  Evidence — Medical  Experts -H— Where,  in  a  per- 
•inal  injury  action,  defendant's  medical  expert  could  not  properly 
have  been  directly  asked  or  permitted  to  testify  that  the  nervous 
prostration  from  which  he  had  found  plaintiff  to  be  suffering  was  due 
to  hi;  having  a  suit  on  hand  to  recover  for  his  injuries,  he  could  not, 
under  the  guise  of  reasons  for  the  opinion,  which  he  gave  in  reply  to 
a  proper  question,  indirectly  introduce   such  evidence. 

Witnesses — Impeachment — Competency  of  Impeaching  Evidence. — 
In  an  action  tor  injuries  sustained  by  a  street  railway  passenger,  a 
paper  containing  the  written  statement  which,  at  the  company's  re- 
quest, one  of  its  witnesses  made  on  a  blank  furnished  by  the  com- 
pany, was  rightfully  excluded,  where  there  was  no  offer  to  show  what 
the  company  expected  to  prove,  or  even  that  the  witness,  whom  it 
apparently  was  intended  to  contradict,  had  made  a  different  answer. 

Exceptions  from  Superior  Court,  Suffolk  County;  Robert  F. 
Raymond,  Judge. 

'See  foot-note  on  page  395. 

I'For  the  authorities  in  this  series  on  the  subject  of  the  admissi- 
Wiity  of  medical  testimony,  see  last  foot-note  appended  to  ChicaR* 
L'nion  Traction  Co.  v.  Giese  (IIU,  27  R.  R.  R.  195.  50  Am.  &  Eng.  R. 
Cas.,  N.  S..  195. 
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Action  for  personal  injuries  by  John  E.  Lockwood  against  the 
Boston  Elevated  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  excepts.    Exceptions  overruled. 

/.  £.  McConnell  and  /.  W,  McConnell,  for  plaintiff. 
Robert  G.  Dodge  and  Sanford  H,  E.  Freund,  for  defendant. 

Bralky,  J.    The  defendant's  exception  to  the  refusal  to  give 
the   first,   seventh,   ninth,   tenth,  eleventh  and   twelfth  requests 
must  be  overruled.    It  was  within  the  province  of  the  jury  to 
find,  upon  conflicting  evidence,  that  the  plaintiff  and  his  com- 
panion desiring  to  become  passengers  signalled  an  open  car.    In 
response,  the  motorman  having  inclined  his  head,  they  started 
from  the  sidewalk,  and  when  it  stopped  boarded  the  car  with 
the  knowledge  of  the  conductor,  and  the  plaintiff  had  reached 
and  stood  upon  the  running  board,  on  his  way  to  a  seat,  at  the 
time  of  the  injury.    If  the  jury  so  found,  the  relation  of  pas- 
senger   and    carrier    had   been    established,    and    the    defendant 
owed   to  him  the   duty  of  taking  every  reasonable  precaution 
which  might  be  required  for  his  safe  transportation.    Millmore 
V.  Boston  Elev.  Ry.  Co.,  194  Mass.  323,  80  N.  E.  445,  11  L.  R. 
A.   (N.  S)    140,  120  Am.  St.  Rep.  558;  Rand  v.  Boston  Elev. 
Ry.  Co.,  198  Mass.  569,  84  N.  E.  841 ;  Marshall  v,  Boston  & 
Worcester  St.  Ry.  Co.,  195  Mass.  285,  81  N.  E.  195.    The  con- 
ductor, while  claiming,  in  his  testimony,  that  the  car  had  not 
been  stopped,  nor  the  plaintiff  recognized  and  accepted  as  a  pas- 
senger, also  stated  that  he  saw  him  when  he  boarded  the  car, 
and  noticed  at  the  same  time  the  proximity  of  the  wagon  pass- 
ing along  in  the  same  direction  parallel  with  the  car,  with  which 
it  shortly  after  came  into  collision.    If  under  these  circumstances 
the  conductor  gave  the  signal,  or  the  motorman  in  the  exercise 
of  due  diligence  should  have  foreseen  that  it  was  dangerous  to 
go  ahead,  and  the  car  was  started  before  the  plaintiff  had  a  rea- 
sonable opportunity  to  reach  a  seat,  or  position  of  safety,  this 
furnished  evidence  which  would  warrant  a  finding  that  the  de- 
fendant  was  negligent.    Weeks  v,   Boston  Elev.   Ry.   Co.,  190 
Mass.  563,  77  N.  E.  654;  Rand  v,  Boston  Elev.  Ry.  Co.,  198 
Mass.  569,  84  N.  E.  841.   Nor  could  it  have  been  ruled,  as  mat- 
ter of  law,  that  the  plaintiff  was  guilty  of  contributor}'  negH- 
gence.    If   the   plaintiff  and  his  companion   were  believed,  the 
team  had  passed  them  before  they  started   from  the  sidewalk. 
Ordinarily  the  man  of  average  prudence,  neither  in  taking  steps 
to  become  nor  after  he  has  been  accepted  as  a  passenger  by  a 
street   railway,   pauses   deliberately   to  consider   whether  under 
the  usual  conditions  of  public  travel  the  car  will  be  so  operated 
as  to  come  into  contact  with  a  team  which  has  just  passed  going 
in  the  same  direction.    A  failure  to  take  this  precaution,  while 
a   matter  to  be  considered   by  the  jury,  affords  no  (conclusive 
presumption    of    carelessness.     Apart    from    any   knowledge  he 
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could  have  been  found  to  have  had  of  the  closeness  of  the  team 
I'l  the  ninning  board  owing  to  the  crowded  traffic,  the  plaintiff 
il-o  had  a  right  to  rely  upon  the  assuthption  that,  while  in  the 
la  of  getting  on  and  passing  to  a  seat,  the  defendant's  servant 
Kijuld  not  start  the  car  until  all  danger  of  its  running  so  near  to 
ihe  team  as  to  injure  him  had  passed.  Pomeroy  i'.  Boston  & 
Northern  St.  Ry.  Co.,  193  Mass.  107,  512,  79  N.  E.  764.  It  is 
iurther  contended  that  the  efficient  cause  of  the  plaintiff's  in- 
jur\*  was  the  negligence  of  his  companion  with  whom  he  had 
Uarded  the  car,  and  who,  having  been  first  struck  by  the  team 
ivhile  standing  on  the  running  board  preparatory  to  taking  a 
seal,  was  thrown  against  the  plaintiff,  forcing  him  against  one 
of  the  stanchions  from  which  he  was  thrown  into  tlie  street. 
Hut  even  if  the  contact  of  his  companion  indirectly  forced  him 
off,  this  fact  was  not  an  independent  intervening  cause  which 
ivould  exonerate  the  defendant,  for  if  tiie  collision  had  not  oc- 
curred through  the  defendant's  negligence,  the  plaintiff  would 
n:t  have  been  injured.  Doe  v.  Boston  &  Worcester  St  Ry.  Co., 
!'■)^  Mass.  168,  172,  183,  80  N.  E.,818.  Besides,  notwithstanding 
ii  is  assumed  to  the  contrary  in  argument  the  defendant  had  the 
Itfnefit  of  the  eleventh  request  which  was  given  in  general  terms. 
It  is  the  defendant's  theory  of  the  injury,  upon  the  evidence 
*hich  it  introduced,  that,  without  having  been  either  recognized 
or  accepted  as  a  passenger,  the  plaintiff  was  injured  while  in 
th«  aitempt  to  board  a  moving  car,  as  it  was  passing  between 
the  signal  posts.  Undoubtedly  there  must  be  an  acceptance  by 
the  carrier,  before  the  person  who  offers  himself  becomes  a  pas- 
wnger.  But  the  principle  as  applied  to  those  who  offer  them- 
5tives  for  transportation  by  railroads,  whose  trains  stop  only  at 
fised  stations,  where  the  carrier  only  holds  itself  out  to  receive  and 
iransport  as  passengers  those  who  present  themselves  in  the 
■usual  way,  has  not  been  held  applicable  to  passengers  upon  street 
nilways,  unless  at  least  it  appears  that  the  operating  company 
inakes  a  rule  that  passengers  will  not  be  taken  on  except  at 
teignated  places,  Merrill  z'.  Eastern  Ry.  Co..  139  Mass.  238, 
I  V-  E.  548,  52  Am.  Rep.  705 ;  Webster  v.  Fitchburg  R.  R.  Co., 
1^1  Mass.  298.  37  N.  E.  165.  24  L.  R.  A.  521 :  Corlin  v.  West 
End  Si.  Ry.  Co..  154  Mass.  197,  27  N.  E.  1000.  There  was  no 
""idence  offered  by  the  defendant  that  it  had  made,  promulgated 
"T  enforced  such  a  rule,  or  established  such  a  custom.  Nor  did 
It  appear  that  the  plaintiff  had  any  knowledge  of  such  a  regula- 
'™  inferentiaily  derived  from  his  observation  of  the  placing  of 
^'fual  posts,  or  of  the  manner  in  which  its  cars  were  generally 
^ated.  McDonough  v.  Boston  Elev.  Ry.  Co.,  191  Mass.  509, 
■■".78  N.  E.  141.  But  even  if  the  car  had  been  boarded  while 
"wving  slowly  between  the  signal  posts,  after  the  plaintiff  had 
^'fpped  on  the  Rmning  board,  the  conductor,  who  testified  thai 
"f  saw  ihe  men  coming  to  get  on  the  car,  and  further  said  that 


400       Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 
Lockwood  V,  Boston  Elevated  Ry.  Co 

lie  saw  him  there,  gave  no  order  to  him  not  to  get  on,  or  made 
any  objection  or  dissent,  either  verbally  or  by  gesture,  thai  he 
was  unlawfully  on  board.  To  remain  standing  on  the  running 
board  of  an  open  street  railway  car  while  being  transported  i> 
not  ordinarily  of  itself  wrongful,  and  under  these  conditions  the 
contract  of  carriage  could  have  been  found  by  the  jury  to  have 
been  complete.  Briggs  i:  Union  Street  Ry.  Co.,  148  Mass.  72.  75, 
19  N.  E.  19,  12  Am.  St.  Rep.  518 ;  Pomeroy  v.  Boston  &  \orthem 
St.  Ry.  Co..  193  Mass.  507,  511,  79  N.  E.  764.  and  cases  cited. 

The  exceptions  to  the  instructions  under  which  the  case  was 
submitted  to  the  jury  are  also  untenable.  A  charge  is  lo  be 
considered  as  a  whole,  in  order  to  determine  if  it  is  legally  cor- 
rect, rather  than  tested  by  fragments,  which  may  be  open  to  de- 
served criticism. 

In  presenting  the  two  theories  of  the  relation  of  the  panits. 
after  having  stated  the  plaintiff's  and  the  defendant's  respective 
claims,  and  instructed  the  jury  as  to  each,  the  presiding  judge 
continued:  "If  you  should  find  that  those  circumstances  did 
not  exist,  gentlemen,  if  you  should  find,  for  instance,  that  the 
servants  of  the  defendant  company  did  not  see  them  when  tliey 
signaled'  the  car,  or  did  not  know  that  they  were  intending  u 
come  upon  the  car  as  passengers,  and  in  no  other  way,  directly 
or  indirectly,  either  expressly  or  by  implication,  assented  to  tlieir 
becoming  passengers  upon  the  car,  then  you  could  find  that  ihev 
were  nOt  passengers,  in  which  case  the  company,  the  defendant 
company,  would  not  owe  them  the  same  degree  of  care  thai  ii 
would  owe  to  passengers.  •  *  *  jf  yo^  find  he  did  r.oi  in 
any  way,  you  would  have  the  right  to  find  that  they  were  "ot 
passengers."  It  is  urged  the  jury  should  have  been  told  tlia^ 
if  they  found  no  express  or  implied  acceptance  of  the  plainlitt 
as  a  passenger,  they  were  bound  to  find  for  the  defendant.  The 
instructions,  however,  as  to  whether  the  ptainliff  and  the  de- 
fendant had  entered  into  this  relation  were  expli^t.  and  the  jury 
must  have  fully  understood  that  the  plaintiff  could  not  recover 
if  he  stepped  and  remained  upon  the  running  board,  without 
having  been  recognized  by  the  servants  of  the  company  as  a 
passenger. 

The  remaining  exceptions  are  to  the  exclusion  of  evidence. 
If  the  defendant's  medical  expert  could  not  properly  have  been 
directly  asked,  nor  permitted  to  testify,  that  the  nervous  pros- 
tration from  which  he  had  found  the  plaintiff  to  be  suffering 
was  due  to  his  having  a  suit  on  hand  to  recover  damage?  for 
personal  injuries,  he  could  not,  under  the  guise  of  reasons  foi" 
the  opinion  which  he  gave  in  reply  to  a  proper  question,  indi- 
rectly introduce  such  evidence.  Having  done  so.  the  ruling  ex- 
cluding this  part  of  the  answer  was  right.  Hunt  v.  Boston,  1.'- 
Mass.  168,  171,  25  N.  E.  82.  The  paper  containing  the  wriiren 
statement,  which  at  the  defendant's*  request  one  of  its  witnesses 
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presumably  made  on  a  blank  furnished  by  the  company,  was 
rightly  excluded,  as  there  was  no  offer  to  show  what  the  de- 
fendant expected  to  prove,  or  even  that  the  witness,  whom  it 
apparently  intended  to  contradict,  had  made  a  different  answer. 
Magnolia  Metal  Co.  v.  Gale.  191  Mass.  487,  78  N.  E.  128. 
Exceptions  overruled. 


Ches.xpeake  &  O.  Ry.  Co,  ct  al.  v.  Morgan. 

(Court  of  Appeals  of  Kentucky,  Oct.  13,  1908.) 

[112  S.   W.  Rep.  859.] 

Carriers — Carriage  of  Passengers — Pleading. — The  original  petition, 
in  3  passenger's  action  against  a  carrier,  alleged  generally  that  plain- 
lilTs  injuries  were  received  because  of  negligence  in  operating  the 
train,  whereby  it  was  wrecked  and  the  car  in  which  she  was  riding 
derailed.  An  amended  petition  nas  f:led,  which  did  not  change  the 
allegalions  of  the  original  petition,  but  alleged  the  additional  grounds 
that  the  carrier  negligently  equipped  the  railroad  with  small  iron 
lails.  about  one-third  the  size  and  weight  of  those  used  on  its  main 
track;  that  it  negligently  permitted  the  rails  to  become  insecure,  anil 
the  track  to  become  dangerous.  Held,  thai  plaintiff  was  not  pre- 
cluded from  relying  on  the  negligent  operation  of  a  car  with  a  de- 
fective axle  on  the  ground  that  the  amended  petition  stated  the  par- 
ticular acts  of  negligence,  and  omitted  to  state  the  negligent  opcra- 
tmn  of  a  car  with  a  defective  axle. 

Appeal  and  Error— Review — Subsequent  Appeal— Previous  Decision 
ai  Law  of  the  Case,— Where,  on  the  second  trial  of  an  action  against 
a  carrier  for  injuries  to  a  passenger,  the  pleadings  were  the  same  as 
'jn  [he  first  trial,  and  on  appeal  from  the  judgment  on  the  first  trial 
It  was  held  that  the  pleadings  presented  the  question  of  the  right  to 
recover  because  of  a  defective  axle,  such  former  decision  settled  the 
question,  and  precluded  the  right  to  raise  it  on  a  second  appeal. 

Carriers — Injury  to  Passengers— Safety  of  Appliances — Duty  of 
Carrier.' — Where   a   passenger  is   injured  by  a  break-down   in  one     if 

'For  the  aalhoritie.'i  in  this  series  on  the  subject  of  the  degree  of 
cire  required  of  a  carrier  in  furnishing  and  maintaining  ears  and 
"ilier  appliances,  see  extensive  note,  1  R.  R.  R.  7,  24  Am.  &  Ene,  R. 
Cas.,  \.  S,.  7 :  extensive  note,  3  R.  R.  R.  154,  26  Am,  &  Eng,  R.  Cas,.  N.  S„ 
M:  extensive  note,  4  R.  R.  R.  739,  27  Am.  &  Eng.  R.  Cas.,  \'.  S.,  739; 
P'lmroy  v.  Bangor  &  A.  R,  Co.  (Me.),  37  R.  R.  R.  123.  50  -Am.  & 
Eng.  R.  Cas..  N.  S„  123  (ordinary  care,  under  the  circumstances,  must 
be  exercised  by  a  carrier  of  passengers  at  all  times;  and  such  rule 
applies  to  all  matters  which  pertain  to  the  business  of  a  carrier  nf 
passengers);  Chesapeake  &  O.  Ry.  Co.  v.  Paris'  Adm'r  (Va.),  26  R. 
R.  R.  626.  49  .Am,  &  Eng.  R.  Cas.,  N.  S.,  626  (care  due  from  carrier  to 
avoid  injuring  person  accompanying  passengers  by  defective  stntionni 
facilities  or  approaches  thereto);  Pitcher  i:  Old  Colony  St,  Ry.  Co. 
(Mass.),  34  R.  R.  R.  625,  47  Am,  &  Eng.  R,  Cas.,  N,  S.,  625  (care  re- 
31 K  R  R— 26 
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the  cars  of  the  train,  the  carrier  to  defeat  recovery  must  sho 
only  that  it  wa.s  due  to  a  cause  which  the  exercise  of  the  utmutt 
human  skill  and  foresight  could  not  prevent,  but  that,  it  ihc  accident 
was  due  to  a  latent  defect  in  the  material  or  construction  of  the  c»r, 
it  could  not  have  been  discovered  cither  by  ihc  carrier  or  the  bnilder 
in  the  exercise  of  such  care. 

Same — Action  for  Injuries — Evidence — SufGciencjr. — Evidenc«.  i 
action  against  a  carrier  for  injuries  to  a  passenger,  held  to  wai 
a  verdict  for  the  passenger. 

*  of  s 

47  Am.  &  feng.  R,"Cas.,  N.  S..  427  (duty  to  provide  things  neccssaiy 
fe  carriage   of   passenger);   Traphagen  v.   Erie   R.   Co.   (M.  J.l. 
.  R.  243.  45  Am.  &  Eng.  R.  Cas.,  N.  S..  242  (furnishint!  means 

Jll    "        '  "  -    .-    ^.    "      "      ...       . 

22  R. 

suitable  vehicles);  Atchisi    ,  .        ..  _  ..  ,       ..,,  __ 

R.  T91,  45  Am.  &  Eng.  R.  Cas.,  N.  S..  T91  (duty  to  provide  evctythinff 
necessary  for  safe  carriage  of  passengers,  and  duty  to  keep  depot 
and  platform  free  from  obstructions,  and  lighted);  Cincinnati,  etc., 
Ry.  Co.  V.  Giboncy  (Ky.),  22  R.  R.  R.  803.  45  Am.  &  Eng.  R.  Cas,, 
N.  S.,  803  (duty  to  maintain  stations  and  platforms  in  safe  condition); 
Illinois  Cent.  R.  Oo.  v.  Cruse  (Ky.),  31  R.  R.  R.  143,  44  Am.  &  Eng- 
R.  Cas.,  N.  S..  145  (duty  to  light  car  steps  and  depot  platform);  Mondr 
V.  Boston  &  M.  R.  (Mass.).  21  R.  R.  R.  753,  44  Am.  &  Eng.  R.  Cas,,  .V. 
S..  753  (safe  means  of  egress  from  train);  Atchison,  etc.,  Ry.  Co.  r 
Holloway  (Kan.),  17  R.  8.  R.  648,  40  Am.  &  Eng,  R.  Cas..  N.  S.  «« 
(duty  to  provide  safe  approach  to  train);  Herbert  v.  Si.  Paul  Cilf 

Ry.  Co.  (Minn.),  3  R.  R.  R.  152,  26  Am,  &  Eng.  R.  Cas.. 

(duty  to  keep  car  steps  and  platform  free  from  snow  and  i 

roy  V.  Boston  Elev.  Ry,  Co,  (Mass.),  19  R.  R.  R.  38*.  42  Am.  k  Enfr 
R,  Cas.,  N.  S.,  384  (street  railway  tr.icks);  Jackson  v.  Natchei,  i 
Co.  (La.),  19  R.  R.  R,  383.  42  Am,  &  Eng.  R.  Cas..  K.  S,.  SSi 
(bridges):  Southern  Ry,  Co.  v.  Reeves  (Ga,>,  «  R.  R.  R.  870.  29  Am. 
Sl  Eng.  R.  Cas..  N,  S.,  870  (maintaining  depots);  Leveret  v.  Shrcveport 
Belt  Ry.  Co.  (La.),  0  R.  R.  R.  Sll.  32  .\m.  &  Eng.  R.  Cas..  N.  S.,  *l,l 
(carrier  bound  to  know  effect  of  time  and  weather  upon  its  appli- 
ances); Nashville  R,  R.  -v.  Howard  (Tenn,).  14  R,  R,  R.  75.  37  Am.  & 
Eng.  R.  Cas.,  N.  S..  75  (maintaining  tracks  and  appliances);  Loui*i- 
ana  &  N.  W.  R.  Co.  v.  Crumpler  (C.  C.  A,),  8  R.  R.  R.  261,  31  Am- 
&  Eng.  R.  Cas.,  N,  S..  201  (roadbed  and  appliances);  Topp  t-,  Uniit" 
Rys.  &  Elec,  Co.  (Md.).  14  R.  R.  R,  248.  3T  Am.  &  Eng.  R.  Cas,.  X. 
S.,  248  (duty  (o  furnish  .safe  place  to  alight);  Western  Haryiand  R. 
Co.  V.  Slate  (Md.),  6  R.  R.  R.  91)4,  29  Am.  &  Eng.  R.  Cas..  N.  S..  9(M 
(inspection  of  foreign  freight  cars  upon  which  drover  is  earned); 
McAllister  v.  People's  Ry.  Co,  (Del.).  6  R.  R.  R,  B.'57,  39  Am,  &  Eng. 
R.  Cas,,  N.  S..  957  (duty  to  keep  appliances  in  safe  condiiinn);  Barker 
i:  Ohio  River  R.  Co.  (W.  Va.).  4  R.  R,  R.  132.  27  Am.  &  Eng  R-  Cis... 
N.  S,.  133  (maintaining  depots  and  platforms);  Mannon  v.  Camdeo 
Interstate  Ry,  Co.  (W.  Va,),  la  R.  R.  R.  312.  38  Am.  &  Eng.  R.  Cst, 
N.  S-,  312  (duty  of  street  railway  to  keep  appliances  in  repair);  G»II"- 
gan  V.  Old  Colony  Si.  Ry.  Co.  (Mass.),  6  R.  R.  R.  89G,  29  Am,  &  En|. 
R.  Cas.,  N.  S.,  896  (duty  to  prevent  track  frcm  being  obsinieted  bj 
earth  and  stones);  Dotson  v.  Erie  R,  Co,  (N.  J.).  8  R.  R.  R.  279.31 
Am.  &  Eng.  R.  Cas..  N.  S..  270  (platforms);  Maxlield  f.  Maine  Cent- 
R.  Co.  (Me.).  IB  R.  R.  R.  344,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  34*  (|)lil- 
forms);  Spooner  v.  Old  Colony  Sl.  Ry.  Co.  (Mass,),  19  R.  R.  R,  W, 
42  Am.  &  Eng.  R.  Cas„  N.  S.,  727  (duty  of  street  railway  to  fom''" 
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Appeal  from  Ciraiit  Court,  Lewis  Cnunty. 

"To  be  officially  reported." 

.\ction  for  personal  injuries  by  Mary  J.  Morgan  against  the 
Chesapeake  &  Ohio  Railway  Company  and  others.  Judgment 
for  plaintiff,  and  defeiidaiUs  appeal.   Aifirmed. 

ir.  H.  ll'ads7>.-orth  and  Lr  IVriffkt  Broiiming,  for  appellants, 
Allen  D.  Cole,  for  appellee. 

Xl-xx.  J.  This  appeal  is  from  a  judgment  for  $600  in  favor 
of  appellee.  Appellant  asks  a  reversal  of  the  judgment  for  two 
mions:  First,  because  the  verdict  of  the  jury  was  flagrantly 
ajainsi  the  evidence;  second,  on  accomit  of  error  in  instniction 
\o,  1  given  by  the  court  to  the  jury.  We  will  consider  the  last 
proposition  first.  -The  instruction  complained  of  is  as  follows: 
"The  conn  instructs  the  jury  that  the  defendants,  in  undertaW- 
inj  10  carry  plaintiff  as  a  passenger  on  their  train,  did  not  in- 
we  her  absolute  safety,  but  it  was  their  duty  to  exercise  the 
highest  ilegree  of  practicable  care  and  diligence,  consistent  with 
the  i^)eration  of  the  train  on  which  she  was  a  passenger,  to 
afelj  convey  her  to  her  destination.  And  if  the  jury  believe 
imm  the  evidence  that  the  defendant  negligently  suffered  the 
track  and  roadbed  of  the  Kinniconick  &  Freestone  Railroad  to 
bepimc  out  of  repair,  or  negligently  operated  on  said  road  a 
liTge  ami  heavy  locomotive  engine  and  train'  of  cars  over  small 
iruo  rails  not  adapted  or  suitable  for  the  operation  of  such  loco- 
mDiives  or  train  of  cars,  or  negligently  suffered  such  rail  or 
rails  to  become  loose  or  insecure,  or  negligently  operated  on 
aid  road  a  car  with  a  defective  axle,  and  shall  further  believe 
fioin  the  evidence  that,  by  reason  of  such  negligence,  the  coach 
in  which  plaintiff  was  riding  was  derailed  or  wrecked,  and  that 
(lie,  while  in  the  exercise  of  ordinary  care  for  her  own  safety. 
«as  thereby  jarred  or  thrown  down  in  said  car  or  against  a  seat 
ia  -'amc,  and  thereby  bruised,  made  sore,  or  sick,  they  will  find 
for  her.  ami  fix  the  damages  as  in  instruction  No.  3.  not  exceed- 
ing the  sum  of  $2,000."  Appellant's  contention  is  that  the  in- 
smion  of  the  words  "or  negligently  operated  on  said  road  a  car 
*ilh  a  defective  axle"  was  erroneous.    It  concedes  that,  under 

innsponarion  facilities);  Nickks  v.  Seaboard  .\.  L.  Ry.  (S,  Car,). 
M  8.  R.  R.  755,  4a  Am.  &  Eng.  R.  Cas.,  N.  S..  755  (inspection  of 
»oUm):  Rogers  v.  Choctaw,  etc.,  R.  Co.  (Ark.).  18  R.  R.  R.  59a,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  592  (carrier  no!  required  to  equip  freight 
^m  wiih  conveniences  for  passengers) ;  Walker  v.  Wilmington 
wnmlwat  Co.  (Pa.),  4  R.  R.  R.  733,  27  R.  R.  R.  735  {inspection  of 
nntn  of  cnnveyance) :  .■\bbott  v.  Oregon  R,  Co.  (Ore.),  IB  R.  R.  R, 
W.»  .\m.  &  Eng.  R,  Caa„  N.  S.,  53  (lighting  stations  and  grounds): 
^th  Covington,  etc.,  Ry.  Co.  v.  Smith  (Ky.),  16  R.  R.  R.  26,  39  Am, 
«  Eng.  R.  Cas.,  N.  S.,  2B  (prevention  of  electric  shocks  on  street 
a"*:  Galligan  i-.  Old  Colony  St.  Ry.  Co.  (Mass.).  6  R.  R.  R,  S96,  29 
*tn.  &  Eng.  R.  Cas.,  N.  S-.  SBB  (mamtaining  street  railway  tracks). 


404 


Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  X  S 
'.  Mor£a.D 


Chesapeake  &  O.  Ry.  Co. 

the  allegaiioiis  of  appellee's  original  pelilion.  in  which  the  aile 
gation  of  negligence  was  general,  she  would  have  been  entitle 
to  re!y  upon  the  matter  complained  of  in  the  instruction.  Bi 
it  is  claimed  that  imder  the  amended  petition  filed  by  her  sb 
stated  definilely  the  particular  acts  of  negligence  by  rcaion  a 
which  sJie  received  her  injuries,  and  in  enumerating  [hem  sh 
omitted  to  stale  the  negligent  operation  on  the  road  of  a  car  wit 
a  defective  axle.  Appellant's  contention  cannot  be  sustained  tA 
the  reasons  first,  that  in  the  original  petition  it  was  alleged  tin 
her  injuries  were  received  on  account  of  the  negligence  and  wai 
of  due  care  on  the  part  of  the  officers  and  servants  of  appellai 
in  operating  the  train,  and  by  reason  thereof  the  train  *1 
wrecked  and  the  car  in  which  she  was  riding  was  thrown  oi 
of  tlie  track,  etc.  Tlie  amended  petition  did  not  modify  or  chani 
the  allegations  of  the  original  petition,  'but  alleged  i 
ditional  grounds,  to  wit,  that  the  defendant,  now  '■ 
pcllant,  negligently  equipped  the  said  Kinniconick  &  Fr 
stone  Railroad  with  small  iron  rails,  about  one-third  the  5 
and  weight  of  those  used  on  the  main  track  of  defendant;  tl 
it  carelessly  and  negligenlly  suffered  the  rails  on  the  track 
question,  at  the  place  where  appellee  was  injured, 
loose  and  insecure,  and  the  track  thereat  to  become  defcctii 
and  dangerous,  etc.  The  second  reason  is  that  this  question  wi 
considered  by  this  court  on  the  former  appeal  of  this  case.  S 
Morgan  z:  Chesapeake  &  O.  R.  Co.,  105  S.  \V.  961,  32  Ky.  U 
Rep.  330.  On  the  first  trial  the  court  gave  an  instruction,  whi( 
is,  in  substance,  the  same  as  No.  1.  but  failed  to  insert  in 
the  words  complained  of  in  instniction  No,  1  given  on  the  la 
trial,  and  refused  tn  give  an  instniction  allowing  ll 
jury  to  consider  the  question  at  all.  Appellant  so 
ceeiled  on  that  trial,  and  Mary  J.  Morgan  appealed,  ami  tl 
main  ground  for  reversal  was  the  failure  of  the  court  to  lei  d 
jury  consider  the  question 'of  a  defective  axle.  Appellant's  coul 
sel,  in  their  brief  in  that  case,  contended  that  the  instniction,  i 
given  by  the  lower  court,  was  correct,  and  the  (|ucstion  of  a  d 
fective  axle  should  not  have  been  submitted  to  the  jury,  (or  C 
reason  that  by  her  amended  petition  she  eliminated  all  grmim 
for  recovery  on  that  point.  The  same  argument  was  made  tin 
as  upon  this  appeal.  It  will  be  observed  that  the  opinion  on  ll 
former  appeal  deals  almost  entirely  with  the  question  of  defe* 
ive  axle  and  latent  defects  therein;  and  in  response  to  the  cril 
cism  made  by  appellant's  counsel  of  appellee's  pleadings  th 
court  said:  "The  pleadings  sufficiently  present  the  questions  di 
cussed,"  The  former  opinion,  therefore,  settles  this  question,  an 
precludes  appellant  from  raising  and  having  it  again  adjudicab 
in  this  case,  as  her  pleadings  were  the  same  in  the  first  as 
the  second  trial. 

Appellant's  claim  that  the  verdict  of  the  jury  was  flagrant 
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against  the  evidence  is  based  solely  upon  its  contention  that  on 
the  second  trial  it  presented  testimony  showing  conclusively 
that  the  sand  hole  in  the  axle  could  not  have  been  discovered  by 
ihe  exercise  of  the  utmost  human  skill  and  foresight,  and  there- 
fore it  was  entitled  to  a  peremptory  instruction.  In  adiHtiinn  to 
ihe  testimony  produced  by  appellant  upon  the  first  trial,  it  in- 
trrxluccd  its  car  inspector,  located  in  Covington,  Ky.  He  stated 
that  he  went  down  both  sides  of  the  cars  when  they  were  in  the 
yard,  and  examined  them  carefully  by  looking  at  them,  and 
remedied  any  defects  that  he  could  discover;  that  he  examined 
about  100  cars  in  this  way  on  each  day.  Appellant  also  intro- 
iluccti  the  superintendent  of  the  Pittsburg,  Cincinnati,  Chicago 
&■  St.  Louis  Railway  Company,  which  company  was  the  owner 
"i  the  car  on  which  the  axle  broke.  This  superintendent  tes- 
tified that  he  managed  the  construction  of  this  company's  cars, 
and  that  the  axle  when  put  into  car  appeared  to  be  perfect.  But 
it  (lev-eloped  upon  his  examination  that  he  was  not  connected  in 
any  way  with  the  foundry  that  molded  the  axle.  He  gave  his 
information  as  the  method  of  testing  the  strength  of  the  axle'; 
by  the  foundry  people.  In  the  former  opinion  this  court  said : 
"When  the  passenger  has  proved  his  injury  as  the  result  of  a 
breakage  in  the  car,  or  the  wrecking  of  the  train  on  which  he 
«as  being  carried,  whether  the  defect  was  in  the  particular  car 
in  which  he  was  riding  or  not,  the  burden  is  then  cast  upon  the 
rarrier  to  show  that  it  was  due  to  a  cause  or  causes  which  the 
exercise  of  the  utmost  human  skill  and  foresight  could  not  pre- 
sent. And  the  carrier  in  this  connection  must  show,  if  the  ac- 
cident was  due  to  a  latent  defect  in  the  material  or  construction 
'if  the  car,  not  only  that  it  could  not  have  discovered  the  defect 
by  the  exercise  of  such  care,  but  that  the  builders  could  not.  by 
the  exercise  of  the  same  care,  have  discovered  the  defect  •■■r  fnre- 
'een  the  result.  This  rule  applies  the  same  whether  tin  .li  lect- 
ive  car  belonged  to  the  carrier  or  not.''  Under  the  t<  -i;:unny 
the  jury  had  a  right  to  conclude  that  the  builders  or  makers  of 
the  axle  might  have,  by  the  exercise  of  the  kind  of  care  referred 
'n  in  the  above  quotation,  discovered  the  defect  in  the  axle  or 
foreseen  the  result;  and  the  jury  had  a  right  to  determine  that 
there  was  not  sufficient  evidence  upon  this  point  to  overcome 
the  presumption  in  favor  of  appellee.  Suppose,  however,  that 
*e  are  mistaken  in  this  conclusion:  appellee  introduced  testi- 
mony showing  the  defective  condition  of  the  roadbed,  the  ties, 
'he  rails,  and  their  fastenings,  as  stated  in  appellee's  amended 
Petition,  and  the  jury  had  a  right  to  conclude  that  her  injuries 
may  have  been  received  as  a  result  of  this  defective  condition. 
*hich  may  have  caused  the  axle  to  break. 

Finding   no   error  prejudicial   to  appellant,   the   judgment   is 
affirmed. 
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(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  Jan.  6,  1903  > 
[86   N.   E.   Rep.   793.] 

Discovery —  Statutory  Provisions — I  nterr  ogatories — Sub  j  ect-  Hatter 
of  Examination.— Under  Rev.  Laws  1902,  c.  173.  §  63,  providing  that  a 
person  interrogated  before  trial  shall  not  be  obliged  to  answer  a 
question  disclosing  the  manner  in  wiiich  he  proposes  to  prove  his 
case,  a  defendarit  in  a  personal  injury  action  is  not  compelled  lo  dis- 
close in  advance  its  theory  of  the  accident,  or  to  state  the  facts  <!«• 
rived  from  investigation  on  which  it  will  rely  to  establish  its  defense. 

Appeal  and  Error — Discretion  of  Lower  Court — Exclusion  of  Evi- 
dence— Review.— It  is  within  the  discretion  of  the  presiding  judge  lo 
exclude  the  testimony  of  a  medical  expert  on  the  ground  that  the 
witness  lacks  sufficient  medical  experience;  and  such  discretion  "ill 
not  be  disturbed,  unless  wrongfully  exercised. 

Appeal  and  Error — Harmless  Error — Erroneous  Exclusion  of  Evi- 
dence.— The  error,  if  any,  in  excluding  evidence  bearing  only  on  the 
measure  of  damages  in  a  personal  injury  action,  was  not  prejudicial. 
where  the  jury  found  that  there  was  no  liability. 

Witnesses — Bias  of  Witness — Competency  of  Evidence — Discretion 
of  Court. — A  witness  having  testified  that  she  had  only  the  friendlieil 
feelings  toward  plaintiff,  plaintiff's  attorney,  to  show  bias,  offerod  a 
letter  written  by  witness  containing  unpleasant  gossip  in  relation  to 
doings  of  plaintiff's  son  and  daughters,  but  only  inferentially  referring 
to  plaintiff  herself.  Held,  that  the  exclusion  of  the  letter  was  discre- 
tionary with  the  trial  court. 

Evidence — Opinion  Evidence — Hypothetical  Question .\  hypo- 
thetical question  may  rest  either  on  assumed  facts  already  in  evi- 
dence or  on  assumed  tacts  which  may  be  put  in  evidence. 

Appeal  and  Error — Discretion  of  Lower  Court — Reception  of  Evi- 
dence— Review. — In  determining  the  scope,  fullness,  and  distinctness 
of  hypothetical  questions,  much  must  be  left  to  the  discretion  of  the 
presiding  judge,  and  his  discretion  will  not  be  overriden,  unless  it 
very  clearly  appears   to  have  been   wrongfully  exercised. 

Evidence — Hypothetical  Questions — Answers — Sufficiency. — .A  hy- 
pothetical question,  asked  an  expert  as  to  the  causes  for  the  derail- 
ment of  a  car,  was  predicated  on  the  assumption  that  the  car  track 
and  the  switch  were  apparently  in  good  condition  before  and  after 
the  accident,  which  facts  were  established  by  testimony.  There  was 
no  objection  or  exception  to  the  question,  and  the  answer  assumed 
the  facts  stated  in  the  question,  and  the  witness  then  proceeded  to 
give  his  opinion  and  demonstrate  the  correctness  thereof  by  giving 
reasons  therefor.  Held,  that  the  testimony  of  the  expert  was  not 
open  to  the  objection  that  it  assumed  the  existence  of  facts  not  in 
evidence. 
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Trial — Instructions — Refusal  to  Give  Inatiuctioii  Covered  by  the- 
Cha^e  Given. — It  is  not  error  lo  refuse  requested  instructions  subr 
stamially  embodied  in  instructions  given. 

Trial— Instructions — Singling  Out  Portion  of  Evidence. — An  in- 
struction in  a  personal  injury  action  that  the  jury  are  not  bound  to 
believe  the  evidence  of  the  defense,  or  to  accept  the  explanation  of 
the  accident  offered  by  defendant,  unless  they  are  satisfied  that  it  is 
true  and  that  the  accident  was  not  due  to  the  negligence  of  defend- 
ant, is  properly  refused,  because  it  singles  out  a  portion  of  ihc 
(\iilcnce  for  comment. 

Trial— Instructions — Refusal  to  Give  Instructions  Covered  by 
Charge  Given. — Where  the  court  in  a  personal  injury  action  charged 
that  the  credibility  of  the  witnesses  and  the  weight  of  the  evidence 
a  to  any  adequate  explanation  offered  by  defendant  were  for  the 
jury,  the  refusal  to  charge  that  the  jury  were  not  bound  to  believe 
defendant's  explanation  of  the  accident,  unless  they  were  satisScd 
that  it  n-as  true,  was  not  erroneous. 

Carriers — Injuries  to  Passengers— Evidence— Admissibility. — The 
tact  that  a  car  jumped  a  switch  on.being  replaced  after  its  derailment 
at  the  switch,  injuring  a  passenger,  is  inadmissible  as  evidence  of  an 
admission  by  the  carrier  that  the  passenger  had  been  injured  through 
ii.i  negligence. 

Carriers — Carriage  of  Passengers— Care  Required — Instructions.* — 
.\n  instruction,  in  an  action  for  injuries  to  a  passenger  by  the  de- 
railment of  the  car,  that  the  carrier  was  bound  to  use  the  highest 
degree  of  carp  for  the  safety  of  its  passengers  consistent  with  tht- 
practical  operation  of  the  road,  and  that  if  the  jury  found  that  thu 
accident  would  not  have  resulted,  had  greater  care  been  taken  to  ex- 
amine (he  switch  at  the  place  of  the  derailment  of  the  car.  the  pas- 
senger was  entitled  to  recover,  was  erroneous,  because  it  subjected  the 
carrier  to  a  greater  liability  than  the  law  imposes. 

Evidence — "Prima  Facie  Evidence." — "Prima  facie  evidence,"  in 
legal  intendment,  means  evidence  which,  if  unrebutted  or  unexplained, 
'^  safficient  to  maintain  the  proposition  and  warrant  the  conclusion 
IQ  support  which  it  has  been  introduced;  but  a  prima  facie  case, 
■hen  made  out,  does  not,  either  necessarily  or  usually,  change  thi> 
burden  of  proof. 

Evidence — "Biu'den  of  Proof." — In  the  sense  of  the  burden  of  the 
tvideiice.  the  "burden  of  proof"  may  change  from  one  side  to  thi' 
other  as  the  trial  proceeds;  but  in  the  sense  of  maintaining  the  issue' 
involved  in  the  action,  it  constantly  remains  on  the  party  alleging  Chi 
rairt  which  constitutes  the  issue,  and  when  all  the  evidence  has  been 
introduced  the  jury  must  determine  whether  it  has  been  maintained. 

Carriers — Injuries  to  Paasengera — Burden  of  Proof.t — Where,  in 
an  action  for  injuries  to  a  passenger  by  the  derailment  of  the  car,  the 


•For  the  authorities  in  this  series  on  the  subject  of  the  des 
are  required  of  a  carrier  of  passengers  in  furnishing  and  main 
ars  and  other  appliances,  see  foot-note   appended  to  preceding  c 

tFor  the  authorities  in  this  series  on  the  question  whether  a  ; 
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carrier  gave  evidence  from  which  the  jury  could  find  that  it  had  used 
due  care  in  the  construction,  equipment,  and  maintenance  of  the  rail- 
way, the  burden  of  proof  was  not  shifted,  but  remained  on  plainttfE  to 
establish  the  carrier's  negligence  on  all  the  evidence,  of  which  the 
presumption  of  negligence  on  proof  of  the  derailment  and  injury 
formed  only  a  part. 

Exceptions  from  Superior  Court.  Suffolk  County;  Robert  O, 
Harris,  Judge. 

Action  by  Agnes  Carroll  against  the  Boston  Elevated  Railway 
Company.  There  was  a  verdict  for  defendant,  and  plainiiff 
brings  exceptions.  Overruled. 

The  following  were  the  instnictions  requested  by  plaintiff: 

"(1)  Upon  all  the  evidence  the  jury  should  find  for  the 
plaintiff. 

'■(2)  Upon  all  the  evidence  the  jury  should  find  that  the 
plaintiff  was  a  passenger  upon  the  defendant's  railway  at  the 
time  of  the  accident. 

"(3)  Upon  all  the  evidence  the  jury  should  find  that  the 
plaintiff  was  in  the  exercise  of  due  care  at  the  time  of  the  ac- 
cident. 

"(4)  Upon  all  the  evidence  the  jury  should  find  the  defend- 
ant's negligence  was  the  cause  of  the  accident. 

"(5)  The  undertaking  of  the  defendant  as  a  carrier  of  pas- 
sumption  of  negligence  arises  from  the  fact  that  a  passenger  is  in- 
jured, see  foot-note  appended  to  Ginn  v.  Pennsylvania'  R.  Co.  (Pa.'. 
30  R.  R.  R.  8S0,  53  Am.  &  Eng.  R.  Cas.,  N.  S..  650;  foot-note  appended 
to  McGann  v.  Boston  Elev.  Ry.  Co.  (Mass.),  30  R.  R.  R.  618.  S3  -Am. 
&  Eng,  R.  Cas.,  N.  S..  618;  first  foot-note  appended  to  Briggs  :-. 
Durham  Traction  Co.  (N.  Car.).  30  R.  R.  R.  324.  53  Am.  &  Eng.  R. 
Cas.,  N'.  S.,  324;  foot-note  appended  to  Paul  v.  Salt  Lake  City  R.  Co. 
(Utah),  30  R.  R.  R.  144.  53  Am.  &  Eng.  R.  Cas..  N.  S..  144;  fir^l 
foot-note  appended  to  McLean  :'.  Atlantic  Coast  Line  R.  Co.  iS. 
Car.),  30  R.  R.  R.  76.  53  Am.  &  Eng.  R.  Cas..  N.  S.,  76;  second  foot- 
note appended  to  Pere  .Marquette  R.  Co.  v.  Strange  (Ind.),  30  R.  R- 
R.  66,  53  Am.  &  Eng.  R,  Cas,.  N'.  S,.  66;  first  foot-note  nppended  to 
Birmingham  Ry,,  etc.,  Co.  v.  Sawyer  (.Ma.).  29  R,  R,  R.  779.  3S  Am, 
&  Eng,  R.  Cas.,  N.  S..  779;  first  foot-note  appended  to  Kansas  City 
So.  Ry,  Co.  V.  Davis  (Ark,l,  29  R.  R.  R.  664,  52  Am.  &  Eng.  R.  Ca^., 
N.  S..  664;  first  foot-note  appended  to  Cleveland,  etc..  Ry.  v.  Hadlcy 
(Ind.),  29  R.  R.  R.  638.  52  Am.  &  Eng.  R.  Cas..  N,  S.,  638;  Russell  :: 
Seattle  R,  &  S,  Ry.  Co,  (Wash,).  29  R.  R,  R.  321.  52  Am.  &  Eng  R- 
Cas.,  N.  S,,  321;  fool-note  appended  to  Central  of  Georgia  Ry.  Co.  f, 
Geopp  (Ala,),  29  R.  R.  R.  315,  52  Am,  &  Eng.  R.  Cas.,  N.  S..  315: 
second  foot-note  appended  to  Cleveland,  etc.,  Ry.  Co.  v.  Hadley 
(Ind.),  29  R.  R.  R.  10.  52  Am.  &  Eng.  R.  Cas.,  N.  S„  10, 

For  the  authorities  in  this  scries  on  the  subject  of  the  rebuttal  "i 
the  presumption  of  negligence  arising  from  the  fact  that  a  passengf 
is  injured,  see  last  foot-note  appended  to  Roanoke  Ry,  ft  Elec,  Co.  f, 
Sterrelt  (Va.),  30  R.  R.  R.  611.  53  Am.  &  Eng.  R.  Cas..  M.  S..  611; 
first  foot-note  appended  to  Briggs  v.  Durham  Traction  Co.  (N.  Car), 
30  R,  R,  R,  334,  53  Am,  &  Eng.  R,  Cas,.  N,  S.,  .334;  last  foot-note  ap- 
pended to  Cleveland,  etc,,  Ry.  Co.  v.  Hadley  (Ind.).  29  R.  R.  R,  W' 
52  Am.  &  Eng,  R,  Cas..  N,  S„  10. 
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»ngers  is  that  it  will  use  reasonable  care  according  to  the  nature 
of  ils  contract ;  and,  as  that  involves  the  safety  of  the  lives  and 
limbs  of  passengers,  the  law  requires  the  highest  degree  of  care 
which  is  consistent  with  the  nature  of  the  undertaking., 

"(6)  While  the  burden  of  proof  of  the  defendant's  negli.^ouce 
is  upon  the  plaintiff  in  this  case,  the  proof  of  the  occurrem-c  of 
the  accident  in  this  case  and  of  the  exercise  of  due  care  o\i  the 
part  of  the  plaintiff  is  prima  facie  proof  of  the  defendant's  negli- 
gence. 

""|7)  A  railway  and  its  cars  are  so  constructed  and  adjii'^tcd 
10  each  other  with  the  purpose  that,  when  there  is  no  dtftct  in 
either,  the  cars  shall  remain  on  the  track.  The  fact  that  a  car 
runs  olT  the  track  or  jumps  a  switch  is  evidence  of  defect  or 
negligence  somewhere;  and,  when  the  track  and  cars  are  umlcr 
the  exclusive  control  of  the  defendant,  it  is  evidence  siifhcicnt 
to  charge  it,  in  the  absence  of  an  explanation  which  satisfies  die 
jury,  that  the  accident  ^was  not  due  to  negligence  in  some  re- 
spect on  the  part  of  the  defendant. 

■■(8)  The  plaintiff  is  not  bound  to  show  the  particulars  of 
ihe  defendant's  negligence,  or  to  point  out  the  particular  act  or 
omission  which  caused  the  accident.  It  is  enough  if  she  sIkuvs 
facts  from  which  negligence  may  be  inferred. 

"{9)  No  one  but  the  defendant  was  in  control  of  the  car  or 
switch  and  from  the  circumstances  of  the  accident  it  would  not 
be  reasonable  to  infer  that  it  was  due  to  the  careless  or  willful 
act  of  any  thtrd  person,  or  to  any  cause  except  the  failure  of  the 
switch  10  perform  the  fimction  for  which  it  was  designed  and 
which  was  made  of  it  by  the  defendant, 

"'\0)  The  jury  are  not  bound  to  believe  the  evidence  of  the 
defense  or  to  accept  the  explanation  of  the  accident  offered  by 
It.  unless  they  are  satisfied  that  it  is  true  and  that  the  accident 
was  not  in  fact  due  to  the  negligence  of  the  defendant  in  aiiv 
particular. 

"Ill)  The  defendant  was  bound  to  use  the  highest  degree  of 
care  for  the  safety  of  its  passengers  consistent  with  the  practical 
operation  of  the  railway;  and  if  the  jury  find  that  the  accident 
wouM  not  have  resulted,  had  greater  care  been  taken  to  exriminc 
fe  condition  of  the  switch  and  the  position  of  the  tongue  and 
lify  of  the  same,  the  plaintiff  is  entitled  to  recover. 

'''12)  The  fact  that  the  car  again  jumped  the  switch  npnn 
being  replaced  after  the  accident  is  evidence  of  a  defect  in  the 
^  or  switch." 

The  judge  gave  the  instructions  prayed  for  in  the  secoml, 
"hird,  fifth,  eighth,  and  ninth  prayers  as  requested,  or  in  suh- 
siance.  and  refused  to  give  the  instructions  contained  in  the 
first,  fourth,  sixth,  tenth,  eleventh,  and  twelfth  prayers,  and 
save  the  instructions  contained  in  the  seventh  prayer,  but  mod- 
ified. 
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The  following  is  the  letter  rcferretl  to  in  the  opinion: 
■■So.  Boston,  July  26.  1 

"Dear  Jim;  Well  1  thought  I  would  write  you  a  few  lines 
let  you  know  what  is  going  on  in  this  part  of  the  town.  W 
the  first  go  off  Mr.  J.  Carroll  was  arrested  &  his  Mother  had 
pay  a  fine  of  $3.00  &  $2.00  to  bail  him  out  &  may  be  there  is 
war  over  that  much  money.  They  arc  all  going  il  blind  lo  have  h 
put  away  but  the  old  Lady  sides  in  with  him.  Everett  is  af 
giving  him  another  wheel,  but  she  does  not  let  him  work  ■ 
more  &  Mrs.  McDermott  is  ripping  it  into  her  for  fair,  i 
also  old  lady  Drake,  so  yesterday  she  was  out  Grove  Hall  i 
looking  for  rooms  but  didn't  gel  any  as  yet.  but  is  going  ag 
today.  The  girls  came  back  from  Portland  with  swelled  hea 
They  were  made  acquainted  with  35  fellows  &  they  didn't  kn 
which  they  would  take.  There  are  two  of  them  calling  here  t* 
but  they  are  both  ashamed  of  the  Street  so  Ma  must  move  rij 
away  as  the  Street  is  not  fit  for  some  Dr.  &  DentJst  that  ifi 
would  like  to  ask  &  laying  all  jokes  aside  I  wonder  how  th 
front  room  will  suit  their  swelled  friends.  The  other  night  fi 
sat  on  the  steps  &  Katie  &  Joe  did  so  much  blowing  that  B 
couldn't  stand  it  so  he  went  across  to  Johnie  Kramer.  Th 
were  saying  that  they  never  went  to  bed  till  Iwo  &  three  oc'l ' 
the  morning  that  they  stayed  out  on  the  yacht  till  that  time,  i 
Bill  saves  he  doesn't  think  much  of  either  of  them  but  tli 
Street  has  two  much  noise  for  them  they  want  to  go  where  it 
quiet.  Don't  say  a  word  Jim  Mahah  calls  here  again  to  x 
Katie,  &  last  night  she  had  a  date  with  Kecnan  &  expected  Will 
at  the  same  time.  Joe  is  going  with  a  fellow  named  Patiersoi 
but  he  looks  like  a  good  hot  sport.  But  they  both  wani  to  eat( 
the  Dentist  as  they  said  on  the  steps  the  other  night  they  wanK 
10  pull  his  leg,  they  are  both  making  up  their  minds  to  go  I 
Portland  for  Labor  Day,  &  I  guess  that  is  all  eight  of  them  ii 
tend  to  do  with  any  fellow  but  some  day  they  will  botli  get  lal 
ing  in  the  same  as  their  Mother  did.  Well  the  Kramers  go  awl 
Monday  lo  be  gone  for  a  month  &  Bill  Eddie  &  I  are  going  M 
to  Roslindalc  for  a  week  in  Aug.  Bill  is  still  working.  Sa 
night  he  was  with  Bachelder  down  to  his  house  drinking  Iiali* 
wine  &  may  be  he  wasn's  sick,  Sunday,  and  1  more  than  gii 
him  the  laugh.  Well  I  guess  I  will  close  hoping  you  are  lakir 
good  care  of  yourself.  &  are  well  as  this  letter  leaves  us  all  ! 
the  present  time.     Mrs.  O'B. 

"Jim  be  sure  &  burn  this  letter  after  you  read  it  as  1  wouMn 
want  Flossie  or  Nellie  to  read  it  after  you  came  home  &  >'0 
needn't  mind  answering  it  as  I  only  thought  I  would  let  yoi 
know  what  was  going  on  unless  you  want  to.  Nell." 

WendeU  P.  Murray,  for  plaintiff. 

Ralph  A.  Stcuvrl  and  Henry  J.  Hart,  for  defendant. 
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Bbaley,  J.  If  the  record  is  supplemented  by  the  admissions 
found  in  the  brief  of  defendant's  counsel,  the  refusal  of  the 
president  to  answer  the  eleventh  interrogatory  affords  no  ground 
of  appeal.  The  defendant  was  not  compelled  under  Rev.  Laws, 
c.  173,  §  63,  to  disclose  in  advance  its  theory  of  the  accident,  or 
to  state  the  facts  derived  from  investigation,  upon  which  it  relied 
to  establish  its  defense.  Gunn  v.  New  York,  New  JIaven  fit 
Hartford  Railroad  Co.,  171  Mass.  417,  50  N.  E.  1031;  Kobbins 
:■-  Brockton  Street  Railway  Co.,  180  Mass.  51,  61  N.  E.  265; 
Spinney  v.  Boston  Elevated  Railway  Co.,  188  Mass.  30,  73  N. 
E.  1021.  Nor  was  there  any  error  at  the  trial  in  the  rulings 
upon  the  admission  and  exclusion  of  evidence. 

!i  was  within  the  discretion  of  the  presiding  judge,  which  does 
not  appear  to  have  been  wrongly  exercised,  to  exclude  tin;  tes- 
timony of  the  plaintiff's  medical  expert,  upon  the  groini<i  that 
in  his  opinion  the  witness  lacked  sufficient  medical  expfrience. 
.Muskeget  island  Club  v.  Nantucket,  185  Mass.  303,  70  N.  E.  61 ; 
Lakeside  Mfg.  Co.  r.  Worcester,  186  Mass.  552,  72  N.  E.  81. 
Moreover  as  his  evidence,  if  admitted,  bore  only  on  the  measure 
of  damages,  the  jury  having  found  there  was  no  liability,  the 
plaintiff  was  not  prejudiced.  The  exclusion  of  the  letter  also 
tt^as  discretionary,  as  it  contained  only  by  remote  inference,  if 
at  all.  any  possible  allusion  to  the  plaintiff.  Jennings  v.  Rooney, 
m  Mass.  577,  67  N.  E.  665;  Robinson  v.  Old  Colonv  Street 
Railway  Co..  189  Mass.  594,  76  N.  E.  190.  The  defendant, 
without  objection  or  exception,  having  put  a  hypothetical  (|ues- 
tion  to  an  expert  called  by  it  to  give  his  opinion  as  to  the  causes 
by  which  the  car  might  have  been  derailed,  the  plaintiff  asked 
that  his  answer  be  excluded,  because  it  assumed  the  existence  of 
facts  not  in  evidence,  and  which  the  jury  copld  not  fairly  find 
to  have  been  true.  To  a  refusal  to  exclude  this  answer  the 
plaintiff  excepted.  Williams  v.  Clarke,  182  Mass.  316,  65  N.  E. 
■fl9.  A  hypothetical  question  rests  upon  either  assumed  facts 
already  in  evidence,  or  assumed  facts  which  may  be  put  in  evi- 
<ience.  In  determining  the  scope,  fullness  and  distinctness  of  the 
questions,  much  must  be  left  to  the  discretion  of  the  presiding 
judge,  which  ought  not  to  be  overridden,  unless  it  very  clearly 
appears  to  have  been  wrongly  exercised.  Chalmers  z\  W'hite- 
more  Mfg.  Co.,  1664  Mass.  532.  533,  42  N.  E.  98;  Anderson  v. 
.ybertslamm.  176  Mass.  87,  57  N.  E.  215;  Com.  v.  Johnson, 
188  Mass.  382,  384.  385,  386,  74  N.  E.  939.  By  the  testimony  of 
other  witnesses  the  defendant  had  laid  a  proper  foundation  npon 
which  to  rest  the  assumption  of  facts  in  the  question  asked.  The 
witness  assumed  in  his  answer,  as  the  question  itself  wa.-^  jired- 
icaied  upon  such  assumption,  that  the  car  track,  and  the  switch, 
were  apparently  in  good  condition  as  well  after  as  before  the 
accident,  and  then  proceeded  to  give  his  opinion  that,  if  these 
conditions  were  found  to  have  existed  at  the  time,  the  tongue 
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of  the  switch  might  have  been  moved  a  little  when  the  forward 
trucks  passed  over,  and,  if  this  occurred,  the  rear  trucks  as  the>- 
followed  might  be  caught  causing  the  car  partially  to  leave  the 
track.  In  further  demonstrating  how  this  might  happen,  his 
statements  that,  if  dirt  had  worked  into  the  switch,  the  tongut 
might  have  been  pushed  out  from  the  rail  on  which  the  car  was 
traveling,  causing  it  to  run  off  the  track,  or  if  the  switch  tongue 
had  become  slightly  worn,  it  would  be  a  little  low,  causing  the 
thread  of  the  wheel  to  lift  from  the  rail  as  it  passed  over,  may 
be  regarded  either  as  additional  reasons  for  his  opinion,  derived 
from  experience,  or  as  other  possible  consistent  explanations, 
falling  within  the  scope  of  the  inquiry. 

\Ve  pass  to  the  rulings  requested  by  the  plaintiff,  and  to  the 
instructions  under  which  the  case  went  to  the  jury.  In  all  tliere 
were  12  requests.  Of  these,  the  second,  third,  fifth,  eighth  and 
ninth  were  given  substantially  in  the  language  requested,  while 
the  seventh,  subject  to  the  plaintiff's  exception,  was  given  in  a 
modified  form.  The  tenth  was  properly  refused  as  the  court 
was  not  called  upon  to  single  out  a  portion  of  the  evidence  for 
comment.  Besides,  the  jury  must  clearly  have  understood  from 
the  instructions,  which  if  not  in  terms  certainly  in  substance. 
embodied  the  request,  that  the  credibility  of  the  witnesses,  and 
the  weight  of  the  evidence  as  to  any  adequate  explanation  of- 
fered by  the  defendant,  were  all  for  their  determination.  The 
twelfth  could  not  properly  be  given,  as  the  derailment  after  the 
accident  was  inadmissible  as  evidence  of  an  admission  by  the 
defendant  that  the  plaintiff  had  been  previously  injured  through 
its  negligence,  Shinners  z:  Proprietors  of  Locks  and  Canals,  l>i 
Mass.  168,  28  K.  E.  10,  12  L.  R.  A.  554,  26  .Am.  St.  Rep.  226. 
By  the  first  part  of  the  eleventh  request,  the  plaintiff  directed 
the  attention  of  the  court  to  the  degree  of  care  required  of  a 
common  carrier  of  passengers,  and  the  instructions  were  in  con- 
formity therewith.  The  second  part  could  not  properly  be  given, 
as  it  subjected  the  defendant  to  a  greater  liability  than  the  law 
imposes.  Millmore  r.  Boston  Elevated  Railway  Co.,  194  Ma*s. 
323,  80  N.  E.  445.  11  L.  R.  A.  {N.  S.)  140.  120  Am.  St.  Rep. 
558;  Marshall  z:  Boston  &  Worcester  Street  Railway  Co.,  1"'5 
Mass.  284,  287.  81  N.  E.  195. 

But  the  plaintiff's  principal  complaint  arises  from  the  refusal 
to  give  the  sixth  and  seventh  requests,  without  modification.  In 
the  case  of  Ware  v.  Gay,  11  Pick.  106,  112,  where  a  stagecoach, 
in  which  the  plaintiff  was  a  pas.senger.  overturned  and  broke  his 
leg,  it  was  said :  "The  wheel  came  off  upon  a  plain  and  good 
level  road  without  coming  in  contact  with  any  other  object.  The 
evidence  made  a  prima  facie  case  for  the  plaintiff.  We  are  of 
the  opinion,  that  the  law  would  imply  negligence  from  these 
facts.  It  would  result  from  them  that  the  coach  was  not  prop- 
erly fitted,   and   provided.     Then   the  burden  of   proof   would 
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cbange.  and  it  would  be  for  the  defendants  to  rebut  the  legal  in- 
ference." This  form  of  statement  of  the  law  both  as  to  the  pre- 
§iini)mon  of  negligence  on  the  part  of  the  carrier,  where  the  tn- 
jtiT)'  to  the  passenger  is  of  such  a  nature,  that  the  accident  ac- 
eoniing  to  common  exi>erience  would  not  have  happened  i£  there 
had  been  a  defect  in  the  road,  or  ihe  equipment  by  which  it  is 
operated,  and  the  burden  of  proof  after  a  prima  facie  case  has 
been  made  out.  is  found,  in  very  many  of  the  cases  where  the  sub- 
jeci  lias  been  considered.  Fairchild  t.  California  Stage  Co.,  13  Cal. 
599;  Osgood  7.:  Los  Angeles  Traction  Co.,  137  Cal.  280,  70  Pac. 
169-  92  Am.  St.  Rep.  171;  Derwort  7-.  Loonier,  21  Conn.  245; 
Voimge  -■.  Kinncv.  28  Ga.  Ill;  New  York,  Chicago  &  St.  Louis 
Railroad  Co.  v.  Blummenthal,  160  III.  40.  43  N.  E.  809:  Pitts- 
burgh, Cincinnati  &  St.  Louis  Railroad  Co.  v.  \Viilian\s,  74  Ind. 
■*6i2:  Southern  Kansas  Railroad  Co.  v.  Walsh,  45  Kan.  653,  659, 
26  Pac.  45;  Louisville  &  Portland  Railroad  Co.  v.  Smith,  2  Duv. 
tKv.)  556;  Baltimore  &  Ohio  Railroad  Co.  v.  Worthington,  21 
Md'.  275.  83  .Am,  Dec.  578;  Stevens  v.  Railroad  Co.,  66  Me.  74. 
77:  Stoody  f.  Deiroit,  Grand  Rapids  &  Western  Railroad  Co.. 
124  Mich.  420.  83  N.  W.,26:  McLean  v.  Burbank,  II  Minn.  277 
(Gil.  \&)):  Sawyer  z'.  Hannibal  &  St.  Joseph  Railroad  Co.,  37 
Mo.  240,  90  Am.  Dec.  382;  Curtis  v.  Rochester  &  Syracuse  Rail- 
road Co.,  18  N.  Y.  534.  75  Am.  Dec.  258;  Caldwell  v.  New  jer- 
jcv  Steamboat  Co..  47  N.  Y.  282:  Iron  Railwav  Co.  v.  Mowery. 
y>  Ohio  St.  418,  422,  38  Am.  Rep.  597:  Sullivan  v.  Philadelphia 
4  Reading  Railroad  Co.,  30  Pa.  234.  72  Am.  Dec.  698:  Boss  v. 
Providence  &:  Worcester  Railroad  Co.,  15  R.  I.  149.  154.  1  Atl. 
9;  Zempt  !'.  Wilmington  &  Charleston  Railroad  Co.,  9  Rich. 
Law  {S.  C.)  84.  64  Am.  Dec,  763;  Baltimore  &  Ohio  Railroad 
Car.  Wrighiman,  29  Gral.  (Va.)  431.  26  Am.  Rep.  384;  Stokes 
1-.  Salton^lall.  13  Pet.  181.  10  L.  Ed.  115:  New  Jersey  Railroad 
4  Transportation  Co.  t.  Pollard.  89  U.  S.  341.  22  L.  Ed.  877; 
Glcason  i-.  \'irginia  Midland  Railway  Co.,  140  U.  S.  435,  11  Sup. 
O.  859.  35  L.  Ed.  458;  Skinner  z'.  London.  Brighton  &  South 
Coast  Railroad  Co..  5  Exch.  787;  Dawson  z'.  Manchester.  Shef- 
ftdd  &  Lincolnshire  Railway  Co.,  7  H.  &  N.  1037;  Carpne  v. 
London  &  Brighton  Railroad  Co..  5  Q.  B.  747:  Kearnev  7-.  Lon- 
don. Brighton  &  South  Coast  Railroad  Co.,  L.  R.  6  Q.  B.  759. 
7(i2.  763.  In  some  of  our  more  recent  decisions  the  presumpiion 
sanding  alone  is  .staled  to  be  sufficient  to  support  an  inference 
of  negligence,  unless  ihe  defendant,  by  going  foi^vard  with  the 
e^-idcnce,  offers  what  the  jury  may  find  to  be  an  adequate  or  sat- 
iifactorv  explanation.  Le  Barron  z:  East  Bo.ston  Ferry  Co.,  11 
.\Ilen.312.  316.  317.  87  Am.  Dec.  717;  Feital  r.  Middlesex  Rail- 
^)ad  Co.,  109  Mass.  398,  12  Am.  Rep.  720;  Joy  i-.  Winnisimmet 
Co..  114  Mass.  63;  White  z:  Boston  &  Albany  Railroad  Co.,  144 
ilass.  404.  11  N.  E.  552:  GrifRn  v.  Boston  &  .Mbanv  Railroad 
Co..  148  Mass.  143,  146,  147.  19  N.  E.  166.  1  L.  R.  A.  6y8,  12 
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the  allegations  of  appellee's  original  petition,  in  which  the  alle- 
gation of  negligence  was  general,  she  would  have  been  entitled 
to  rely  upon  the  matter  complained  of  in  the  instruction.  Bu[ 
it  is  claimed  that  under  the  amended  petition  filed  by  her  she 
stated  definitely  the  particular  acts  of  negligence  by  reason  of 
which  she  received  her  injuries,  and  in  enumerating  them  she 
omitted  to  state  the  negligent  operation  on  the  road  of  a  car  with 
a  defective  axle.  Appellant's  contention  cannot  be  sustained  for 
the  reasons  first,  that  in  the  original .  petition  it  was  alleged  that 
her  injuries  were  received  on  account  of  the  negligence  and  want 
of  due  care  on  the  part  of  the  officers  and  servants  of  appellant 
in  operating  the  train,  and  by  reason  thereof  the  train  wa> 
wrecked  and  the  car  in  which  she  was  riding  was  thrown  otf 
of  the  track,  etc.  The  amended  petition  did  not  modify  or  change 
the  allegations  of  the  original  petition,  'but  alleged  ad- 
ditional grounds,  to  wit,  that  the  defendant,  now  ap- 
pellant, negligently  equipped  the  said  Kinniconick  &  FreL- 
stone  Railroad  with  small  iron  rails,  about  one*third  the  size 
and  weight  of  these  used  on  the  main  track  of  defendant;  that 
it  carelessly  and  negligently  suffered  the  rails  on  the  track  in 
question,  at  the  place  where  appellee  was  injured,  to  become 
loose  and  insecure,  and  the  track  thereat  to  become  defcciivi- 
and  dangerous,  etc.  The  second  reason  is  that  this  question  was 
considered  by  this  court  on  the  former  appeal  of  this  case.  Sec 
Morgan  z:  Chesapeake  &  O.  R.  Co..  105  S.  W.  961.  32  Ky.  Law 
Rep.  330.  On  the  first  trial  the  court  gave  an  instruction,  which 
is,  in  substance,  the  same  as  No.  1,  but  failed  to  insert  in  it 
the  words  complained  of  in  instruction  No.  1  given  on  the  ia>t 
trial,  and  refused  to  give  an  instniction  allowing  the 
jury  to  consider  the  question  at  all.  Appellant  suc- 
ceeded on  that  trial,  and  Alary  J.  Morgan  appealed,  and  the 
main  ground  for  reversal  was  the  failure  of  the  court  to  let  the 
jury  consider  the  question  'of  a  defective  axle.  .Appellant's  coun- 
sel, in  their  brief  in  that  case,  contended  that  the  instruction,  a^ 
given  by  the  lower  court,  was  correct,  and  the  question  of  a  de- 
fective axle  should  not  have  been  submitted  to  the  jury,  for  the 
reason  that  by  her  amended  petition  she  eliminated  all  grouml> 
for  recovery  on  that  point.  The  same  argument  was  made  then 
as  upon  this  appeal.  It  will  be  observed  that  the  opinion  on  the 
former  appeal  deals  almost  entirely  with  the  question  of  defect- 
ive axle  and  latent  defects  therein ;  and  in  response  to  the  criti- 
cism made  by  appellant's  counsel  of  appellee's  pleadings  this 
court  said :  "The  pleadings  sufficiently  present  the  questions  dis- 
cussed." The  former  opinion,  therefore,  settles  this  question,  and 
precludes  appellant  from  raising  and  having  it  again  adjudicated 
in  this  case,  as  her  pleadings  were  the  same  in  the  first  as  in 
the  second  trial. 

Appellant's  claim  that  the  verdict  of  the  jury  was  flagrantly 
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against  the  evidence  is  based  solely  upon  its  contention  that  on 
the  wcurd  trial  it  presented  testinioiiy  showing  conclusivdy 
iftai  the  sand  hole  in  the  axle  could  not  have  been  discovered  by 
the  exercise  of  the  utmost  human  skill  and  foresight,  and  there- 
fore it  was  entitled  to  a  peremptory  instruction.  In  addition  to 
the  Icslitnony  produced  by  appellant  upon  the  first  trial,  it  in- 
troduced its  car  inspector,  located  in  Covington.  Ky.  He  stated 
(hat  he  went  down  both  sides  of  the  cars  when  they  were  in  the 
yard,  and  examined  them  carefully  by  looking  at  them,  and 
mncdied  any  defects  that  he  could  discover;  that  he  examined 
shorn  100  cars  in  this  way  on  each  day.  Appellant  also  intro- 
duced the  superintendent  of  the  Pittsburg.  Cincinnati,  Chicago 
ic  St.  Louis  Railway  Company,  which  company  was  the  owner 
i>i  ihe  car  on  which  the  axle  broke.  This  superintendent  tes- 
tified thai  he  managed  the  construction  of  this  company's  cars, 
aid  that  the  axle  when  put  into  car  appeared  to  be  perfect.  But 
it  developed  upon  his  examinalion  that  he  was  not  connected  in 
any  way  with  the  foundry  that  molded  the  axle.  He  gave  his 
information  as  the  method  of  testing  the  strength  of  the  axles 
bj-  the  foundry  people.  In  the  former  opinion  this  court  said: 
"UTien  tlie  passenger  has  proved  his  injury  as  the  result  of  a 
breakage  in  Ihe  car,  or  the  wrecking  of  the  train  on  which  he 
was  being  carried,  whether  the  defect  was  in  llie  particular  car 
in  which  he  was  riding  or  not,  the  burden  is  then  cast  upon  the 
carrier  to  show  that  it  was  due  to  a  cause  or  causes  which  Ihe 
exercise  of  the  utmost  human  skill  and  foresight  could  not  pre- 
vent And  the  carrier  in  this  connection  must  show,  if  the  ac- 
cident was  due  to  a  latent  defect  in  the  material  or  construction 
ftf  the  car.  not  only  thai  it  could  not  have  discovered  the  defect 
by  the  exercise  of  such  care,  but  that  the  builders  coultl  not,  by 
ilw  exercise  of  the  same  care,  have  discovered  the  defect  or  fore- 
*«n  the  residl.  This  ride  applies  the  same  whether  the  defect- 
ive car  belonged  to  the  carrier  or  not."  Under  the  testimony 
Ihe  jurj'  had  a  right  to  conclude  that  the  builders  or  makers  of 
Ihe  axle  might  have,  by  the  exercise  of  the  kind  of  care  referred 
to  in  the  above  quotation,  discovered  the  defect  in  the  axle  or 
ffreseen  Ihc  result ;  and  the  jury  had  a  right  to  determine  that 
Ihere  was  noi  suiKcient  evidence  upon  this  point  to  overcome 
the  presumption  in  favor  of  appellee.  Suppose,  however,  that 
*f  are  mistaken  in  this  conclusion;  appellee  introduced  testi- 
iwmy  showing  the  defective  condition  of  the  roadbed,  the  ties, 
'!»  rails,  and  their  fastenings,  as  stated  in  appellee's  amended 
petition,  and  the  jury  bad  a  right  to  conclude  that  her  injuries 
nay  have  been  received  as  a  result  of  this  defective  condition, 
«hich  may  have  caused  the  axle  to  break. 

Finding   no   error   prejudicial   to   appellant,   the   judgment   is 
aifimied. 
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(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  Jan.  6,  1S09.1 

(86  N.  E.  Rep.  793.] 

Discovery— Statutory  Pro  visio  na — Interrogatories — Subject-  Hatter 
of  Examination. — Under  Rev,  Laws  1902,  c.  173.  §  83,  providing  that  a 
person  interrogated  before  trial  shall  not  be  obliged  to  answer  a 
question  disclosing  the  manner  in  which  he  proposes  to  prove  his 
case,  a  defendant  in  a  personal  injury  action  is  not  compelled  to  dis- 
close in  advance  its  theory  of  the  accident,  or  to  slate  the  facts  de- 
rived from  investigation  on  which  it  will  rely  to  establish  its  dettnse. 

Appeal  and  Error — Discretion  of  Lower  Court — Exclusion  of  Evi- 
dence— Review. — It  is  within  the  discretion  of  the  presiding  judge  to 
exclude  the  testimony  of  a  medical  expert  on  the  ground  that  the 
witness  lacks  sufficient  medical  experience;  and  such  discretion  will 
not  be  disturbed,  unless  wrongfully  exercised. 

Appeal  and  Error — Harmless  Error — Erroneous  Exclusion  of  Evi- 
dence.— The  error,  if  any,  in  excluding  evidence  bearing  only  on  the 
measure  of  damages  in  a  personal  injury  action,  was  not  prejudicial, 
where  the  jury  found  that  there  was  no  liability. 

Witnesses — Bias  of  Witness — Competency  of  Evidence— Discretion 
of  Court, — A  witness  having  testified  that  she  had  only  the  friendliest 
feehngs  toward  plaintiff,  plaintiff's  attorney,  to  show  bias,  offered  a 
letter  written  by  witness  containing  unpleasant  gossip  in  relation  to 
doings  of  plaintiffs  son  and  daughters,  but  only  inferentially  referring 
to  plaintiff  herself.  Held,  that  the  exclusion  of  the  letter  was  discre- 
tionary with  the  trial  court. 

Evidence — Opinion  Evidence — HyiMthetical  Question. — A  hypo- 
thetical question  may  rest  either  on  assumed  facts  already  in  evi- 
dence or  on  assumed  facts  which  may  be  put  in  evidence. 

Appeal  and  Error— Discretion  of  Lower  Court — Reception  of  Evi- 
dence— Review. — In  determining  the  scope,  fullness,  and  distinctnt*; 
of  hypothetical  questions,  much  must  be  left  to  the  discretion  of  the 
presiding  judge,  and  his  discretion  will  not  be  overriden,  unless  it 
very  clearly  appears  to  have  been  wrongfully   exercised. 

Evidence — .Hypothetical  Questions — Answers— Sufficiency. — A  hy- 
pothetical question,  asked  an  expert  as  to  the  causes  for  the  derail- 
ment of  a  car,  was  predicated  on  the  assumption  that  the  car  track 
and  the  switch  were  apparently  in  good  condition  before  and  after 
the  accident,  which  facts  were  established  by  testimony.  There  was 
no  objection  or  exception  to  the  question,  and  the  answer  assumed 
the  facts  stated  in  the  question,  and  the  witness  then  proceeded  to 
give  his  opinion  and  demonstrate  the  correctness  thereof  by  giving 
reasons  therefor.  Held,  that  the  testimony  of  the  expert  was  not 
open  to  the  objection  that  it  assumed  the  existence  of  facts  not  in 
evidence. 
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Trial — IniiruclicinB — Refusal  ta  Give  Instruction  Covered  by  the 
Charge  Given.— It  is  not  error  lo  refuse  requeslcii  instructions  sub^ 
itimially  embodied  in  instructions  given. 

TrisI— Inatntctions — Singling  Out  Portion  of  Evidence. — An  in- 
ilntctjon  in  a  persona!  injury  action  that  the  jury  are  not  bound  tO' 
btUevc  ihe  evidence  &f  the  defense,  or  to  accept  the  explanation  of 
iht  accident  otTercd  by  defendant,  unless  they  are  satisfied  Chat  it  is 


'  and  that  the  accideni 
«T1.   is    prfipcrly    refused,   bee 
nitlcnce  for  ciiniment. 

Trial— Instructions — Refusal 
Charge  Given. — Where  the  coi 
Ihii  the  credibihty  of  the 
any  adequate  exph 


t  due  to  the  negligence  of  defend- 
it    singles    out    a    portion    of    ihe 

Give     Instiuctions     Covered    by 

iurt  in  a  personal  injury  action  charged 
tnesses  and  the  vi'eight  of  the  evidence 
ion   offered   by   defendant    were   for   the 


jury,  the  refusal  to  charge  that  the  jury  were  not  bound  to  believe 
defendant's  explanation  of  the  accident,  unless  they  were  satlslicd 
ihat  il  was  Imc,  was  not  erroneous. 

Carriers— Injuries  to  Passengers — Evidence— A  dnuBsibility. — The 
lici  that  n  car  jumped  a  switch  on.being  replaced  after  its  derailment 
at  the  switch,  injuring  a  passenger,  is  inadmissible  as  evidence  of  an 
admission  by  the  carrier  that  the  passenger  had  been  injured  through 
Hi  negligence. 

Camera — Carriage  of  Passengers— Care  Required — Instructions.* — 
An  instruction,  in  an  action  for  injuries  to  a  passenger  by  the  de< 
rsilmcnl  of  the  car,  that  the  carrier  was  bound  to  use  the  highest 
degree  of  carj;  for  the  safety  of  its  passengers  consistent  with  the 
yractical  opcratinn  of  the  road,  and  that  if  the  jury  found  that  the 
iccideiit  would  not  have  resulted,  had  greater  care  been  taken  lo  ex- 
imine  the  switch  at  the  place  of  the  derailment  of  the  car.  the  pas- 
(fnger  was  entitled  to  recover,  was  erroneous,  because  it  subjected  the 
carrier  to  a  greater  liability  than  the  law  imposes. 

Evidence —  Prima  Facie  Evidence,"— "Prima  facie  evidence,"  in 
legal  intcndmci  i  mean  ev  dence  which,  if  unrebulted  or  unexplained, 
is  sufficient  to  ma  ntt  n  the  prop  sition  and  warrant  the  conclusion 
lo  support  which  t  ha<i  b  c  ntrodnced;  but  a  prima  facie  case, 
*hcn  made  o  t  1  e'  n  I  e  thcr  necessarily  or  usually,  change  ihe 
hurden  of  proof 

Evidence — "Burden  of  Proof.  —In  the  sense  of  the  burden  of  the 
nidtnce,  the  "burden  of  proof  may  chnngc  from  one  side  to  the 
other  as  the  trial  proceeds;  but  in  Che  sense  of  maintaining  the  issue 
hiTOlved  in  the  action,  it  constantly  remains  on  the  party  alleging  the 
fad  which  constitutes  the  issue,  and  when  all  the  evidence  has  been 
inlrf.Jaced  the  jury  must  determine  whether  it  has  been  maintained. 

Caniers — Injuries  to  Passengers— Burden  of  Proof.t — Where,  in 
inaction  for  injuries  to  a  passenger  by  the  derailment  of  the  car,  Ihe 


'For  the  authorities  in  this  series  on 
tare  required  of  a  carrier  of  passengers 


"T*  and  other  appliances,  see  font 
*For  the  authoriti 


le  subject  of  the  degree  "f 
furnishing  and  n-~--'---= — 


appended  to  preceding  case. 


series  on  the  question  whether 
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carrier  gave  evidence  from  which  the  jury  could  find  that  it  had  UJ^cd 


due  care  in  the  construction,  equipment,  and  maintenance  of  the  rail- 
way, the  burden  of  proof  was  not  shifted,  but  remained  on  plainiilT  to 
establish  the  carrier's  negligence  on  all  the  evidence,  of  which  ihc 
presumption  of  negligence  on  proof  of  the  derailment  and  injur}' 
formed  only  a  part. 

Exceptions  from  Superior  Court,  Suffolk  County ;  Robert  0. 
Harris,  Judge. 

Action  by  Agnes  Carroll  against  the  Boston  Elevated  Railway 
Company.  There  was  a  verdict  for  defendant,  and  plaintiff 
brings  exceptions.  Overruled. 

The  following  were  the  instructions  requested  by  plaintiff: 

"(1)  Upon  all  the  evidence  Ihe  jury  should  find  for  the 
plaintiff. 

"(2)  Upon  all  the  evidence  the  Jury  should  find  that  the 
plaintiff  was  a  passenger  upon  the  defendant's  railway  at  the 
time  of  the  accident. 

"(3)  Upon  all  the  evidence  the  jury  should  find  that  the 
plaintiff  was  in  the  exercise  of  due  care  at  the  time  of  the  ac- 
cident, 

"(4)  Upon  all  the  evidence  the  jury  should  find  the  defend- 
ant's negligence  was  the  cause  of  the  accident. 

"(5)    The  undertaking  of  tlie  defendant  as  a  carrier  of  pas- 


sumption  of  negligence  arises  from  the  fact  that  a  passenger  is  in- 
jured, see  foot-note  appended  to  Ginn  i'.  Pennsylvania!  R.  Co.  (Pa.). 
30  R.  R.  R.  650,  53  Am.  &  Eng,  R.  Cas..  N'.  S..  850;  foot-note  appendrd 
to  McGann  v.  Boston  Elev.  Ry.  Co.  (Mass.),  30  R.  R.  R.  CIS,  53  .^m. 
&  Eng.  R.  Cas.,  N.  S..  618;  first  foot-note  appended  to  Briggs  :■. 
Durham  Traction  Co.  (N.  Car.i.  30  R.  R.  R.  324,  53  Am.  &  Eng.  R. 
Cas.,  N.  S..  324;  foot-note  appended  to  Paul  i'.  Salt  Lake  City  R.  Cn- 
(Utah>.  30  R.  R.  R,  144,  53  Am.  &  Eng.  R,  Cas..  N.  S..  144;  fi'-'t 
foot-note  appended  to  McLean  v.  Atlantic  Coast  Line  R.  Co,  (S, 
Car.),  30  R.  R.  R.  76,  53  .«im.  &  Eng.  R.  Cas..  N.  S.,  76;  second  fool- 
note  appended  to  Pere  Marquette  R.  Co.  v.  Strange  (Ind.).  30  R-  R- 
R.  68,  53  Am.  &  Eng.  R.  Cas..  X.  S..  66:  first  foot-note  appended  to 
Birmingham  Ry.,  etc.  Co.  v.  Sawyer  (Ala.),  29  R.  R.  R.  779.  52  .^m- 
&  Eng.  R.  Cas.,  N.  S.,  779;  first  foot-note  appended  to  Kansas  City 
So.  Ry.  Co.  V.  Davis  (Ark.),  29  R.  R.  R.  664,  52  Am.  &  Eng.  R.  Cas.. 
N.  S..  664;  first  foot-note  appended  to  Cleveland,  etc.,  Ry.  t:  Hadley 
(Ind.).  29  R,  R.  R.  638,  52  Am.  &  Eng.  R.  Cas..  N.  S.,  638;  Russel!  r. 
Seattle  R.  &  S-  Ry.  Co.  (Wash.),  29  R.  R.  R.  321,  52  Am,  &  Eng.  R- 
Cas..  N.  S-.  321;  foot-note  appended  to  Central  of  Georgia  By.  Co,  f, 
Geopp  (Ala.).  29  R.  R.  R.  315.  52  Am.  &  Eng.  R.  Cas..  N.  S..  3lS: 
second  foot-note  appended  to  Cleveland,  etc..  Ry.  Co.  v.  Hadlcy 
(Ind.),  29  R.  R.  R.  10.  52  Am,  &  Eng.  R.  Cas.,  N'.  S..  10. 

For  the  authorities  in  this  scries  on  the  subject  of  the  rebuttal  nf 
the  presumption  of  negligence  arising  from  the  fact  that  a  passengf 
is  injured,  see  last  foot-note  appended  to  Roanoke  Ry.  &  Elec.  Co-  ''• 
Sterrett  (Va.),  30  R.  R.  R.  611.  B3  Am.  &  Enft.  R.  Cas.,  N,  S..  611; 
first  foot-note  appended  to  Briggs  r.  Durham  Traction  Co.  (N'.  Car.l. 
30  R.  R.  R.  324.  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  .124;  last  foot-note  ap- 
pended to  Cleveland,  etc..  Ry.  Co.  t'.  Hadley  (Ind.),  29  R.  R.  R-  i"' 
52  Am,  &  Eng.  R.  Cas.,  N.  S.,  10, 
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*engers  is  that  it  will  use  reasonable  care  according  to  the  nature 
of  its  contract;  and,  as  that  involves  the  safety  of  the  lives  and 
limbs  of  passengers,  the  law  requires  the  highest  degree  of  care 
which  is  consistent  with  the  nature  of  the  undertaking., 

"{6)  While  the  burden  of  proof  of  the  defendant's  negligence 
is  upon  the  plaintiff  in  this  case,  the  proof  of  the  occurrence  of 
the  accident  in  this  case  and  of  the  exercise  of  due  care  on  the 
part  of  the  plaintiff  is  prima  facie  proof  of  the  defendant's  negli- 
gence. 

■■|7)  A  railway  and  its  cars  are  so  constructed  and  adjusted 
to  each  other  with  the  purpose  that,  when  there  is  no  defect  in 
either,  the  cars  shall  remain  on  the  track.  The  fact  that  a  car 
runs  oil  the  track  or  jumps  a  switch  is  evidence  of  defect  or 
negligence  somewhere;  and,  when  the  track  and  cars  are  under 
the  exclusive  control  of  the  defendant,  it  is  evidence  sufficient 
to  charge  it,  in  the  absence  of  an  explanation  which  satisfies  the 
jur>-,  that  the  accident, was  not  due  to  negligence  in  some  re- 
spect on  the  part  of  the  defendant. 

■(8)  The  plaintiff  is  not  bound  to  show  the  particulars  of 
the  defendant's  negligence,  or  to  point  out  the  particular  act  or 
omission  which  caused  the  accident.  It  is  enough  if  she  shows 
facts  from  which  negligence  may  be  inferred. 

"(9)  No  one  but  the  defendant  was  in  control  of  the  car  or 
switch  and  from  the  circumstances  of  the  accident  it  would  not 
be  reasonable  to  infer  that  it  was  due  to  the  careless  or  willful 
act  of  any  third  person,  or  to  any  cause  except  the  failure  of  the 
sftitch  to  perform  the  function  for  which  it  was  designed  and 
which  was  made  of  it  by  the  defendant. 

"(10)  The  jury  are  not  bound  to  believe  the  evidence  of  the 
defense  or  to  accept  the  explanation  of  the  accident  offered  by 
it.  unless  they  are  satisfied  that  it  is  true  and  that  the  accident 
»as  not  in  fact  due  to  the  negligence  of  the  defendant  in  any 
panicular. 

"(11)  The  defendant  was  bound  to  use  the  highest  degree  of 
are  for  the  safety  of  its  passengers  consistent  with  the  practical 
operation  of  the  railway;  and  if  the  jury  find  tJiat  the  accident 
would  not  have  resulted,  had  greater  care  been  taken  to  examine 
the  condition  of  the  switch  and  the  position  of'the  tongue  and 
Ifey  of  the  same,  the  plaintiff  is  entitled  to  recover. 

"'13)  The  fact  that  the  car  again  jumped  the  switch  upon 
Ijeing  replaced  after  the  accident  is  evidence  of  a  defect  in  the 
car  or  switch." 

The  judge  gave  the  instructions  prayed  for  in  the  second, 
">ird,  fifth,  eighth,  and  ninth  prayers  as  requested,  or  in  sub- 
stance, and  refused  to  give  the  instructions  contained  in  the 
fifst,  fourth,  sixth,  tenth,  eleventh,  and  twelfth  prayers,  and 
pve  the  instructions  contained  in  the  seventh  prayer,  but  mod- 
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the  next  term  by  the  court  for  its  decision.  At  the  next  term 
(March,  1908)  the  order  of  the  court  shows  that  it  overruled  the 
motion  to  set  aside  the  verdict,  entered  a  final  judgment  and 
granted  leave  to  the  defendant  "to  tender  its  bill  of  exceptions  to 
the  judge  of  this  court  in  vacation  within  30  days  after  the  end 
of  this  term,  which  bill  of  exceptions,  when  signed,  shall  be  a 
part  of  the  record  in  this  cause."  The  bill  of  exceptions  No.  5, 
which  is  claimed  was  signed  by  the  judge  pursuant  to  that  order, 
contains  the  following  statement:     "Be  it  remembered  that  on 

the  trial  of  this  case  on  the  day  of  December,  1907,  the 

plaintiff,  in  order  to  maintain  the  issue  on  his  part  introduced  the 
following  evidence:  (Here  insert  it.)  And  the  defendant,  to 
maintain  the  issue  on  his  part,  introduced  the  following  evidence : 
(Here  insert  it) — all  of  which  evidence,  both  for  the  plaintiff 
and  the  defendant,  is  found  in  a  typewritten  booklet  now  marked 
'A,'  and  is  adopted  by  the  court  as  the  evidence  introduced  by  the 
plaintiff  and  the  defendant,  and  the  court  certifies  that  the  said 
booklet  A  contains  all  the  evidence  that  w^as  offered  by  the  plain- 
tiff and  defendant."  After  stating  what  was  done  in  submitting 
the  case  to  the  jury,  which  resulted  in  a  verdict  and  the  motion  to 
set  aside,  it  concludes  as  follows:  "Which  action  of  the  court 
in  refusing  to  set  aside  the  verdict  of  the  jury  and  grant  the  de- 
fendant a  new  trial,  the  defendant  company  excepted,  and  prayed 
that  this  its  bill  of  exceptions  might  be  signed,  sealed,  and  made 
a  part  of  the  record,  which  is  accordingly  done."  It  was  signed, 
sealed,  and  dated  March  14,  1908. 

The  principal  objection  made  to  this  bill  of  exceptions  is  that 
it  does  not  suflSciently  identify  and  make  the  evidence  contained 
in  booklet  A  a  part  of  the  record. 

The  question  of  what  is  and  what  is  not  a  sufficient  identifi- 
cation of  the  evidence  referred  to  in  a  bill  of  exceptions,  so  as  to 
make  it  a  part  of  the  record,  has  so  frequently  in  recent  years 
been  before  this  court  and  discussed  by  it  that  it  is  unnecessary 
to  reiterate  what  has  been  said  on  the  subject.  It  is  sufficient  to 
say  that  we  are  of  opinion  that  the  evidence  was  sufficiently 
identified  and  made  a  part  of  the  record  in  this  cas^.  See  Black- 
wood, etc.,  Co.  V.  James'  Adm'r,  107  Va.  656,  60  S.  E.  90;  Jeremy 
Imp.  Co.  V.  Cometh,  106  Va.  482,  56  S.  E.  224:  Kecoughtan 
Lodge,  etc.,  z\  Steiner,  106  Va.  589,  56  S.  E.  569;  U.  S.  Mineral 
Co.  V.  Camden,  etc.,  106  Va.  663,  56  S.  E.  561,  117  Am.  St.  Rep. 
1028. 

It  appears  that  the  plaintiff  was  a  passenger  on  the  defendant's 
train,  and  received  the  injury  complained  of  in  going  from  his 
seat  to  the  water-closet,  which  was  near  by.  He  testified  that  as 
he  got  up  from  his  seat  to  start  to  the  closet,  the  train  **lunged" 
or  **rocked"  over  towards  and  threw  him  against  the  closet  door, 
and  that  it  lunged  or  rocked  back  the  other  way,  and,  not  being 
able  to  catch  hold  of  anything,  he  fell  and  struck  the  back  of  the 
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Ksr.  He  further  tcsiified  that  it  seemed  to  him  that  the  move- 
men!,  at  the  time  he  was  injured,  was  unusual  and  extraordinary, 
because  it  threw  him  forward  and  backward  at  it  did,  and  that 
he  had  had  no  trouble  before  this  in  going  through  the  trains  upon 
which  he  had  traveled. 

The  plaintiff  intro'liiced  a  witness  named  Johnson,  who  de- 
wribed  the  manner  in  which  the  plaintiff  was  injured  as  follows: 
"Q.  Just  state  how  he  went  to  the  closet,  and  how  he  was 
tbmwn.  and  all  about  it.  A.  He  started  to  the  door,  and  the 
irain  rocked,  and  he  fell,  and  it  threw  him  against  the  door, 
and  ihen  he  fell  out  in  the  aisle, 

"Q.  Then  he  had  two  falls  as  it  were,  one  up  against  the  door 
awl—    A.  Yes,  and  then  the  next  back  out  in  the  aisle. 

"Q.  Will  you  please  state  what  [the]*  motions  [of]  the  car 
wd  train  were  on  that  day  at  this  time?  A.  I  don't  know  that 
there  was  any  unusual  fast  running. 

"Q.  What  effect  did  it  have  on  you  when  this  occurred?  A. 
Xdihing  more  than  it  shook  me  in  the  seat.  Shook  me  up 
apinst  the  end  of  the  seat.    *    *    * 

"Q.  Was  your  attention  called  to  the  jerking  of  the  train  ?  A. 
y«.  sir. 

"Q.  What  called  your  attention  to  it?  A.  Nothing  but  the 
rocking  of  the  train  and  the  fall  of  Mr.  Rhodes." 

The  remaining  witness  of  the  plaintiff  who  testified  to  the 
movement  of  the  train  stated  that  the  train  was  running  right 
rough  that  day.  It  seemed  to  be  running  in  a  jerk,  and  that  the 
jerking  was  unusual :  that  she  had  never  before  experienced 
Juch  motion  and  movement  on  a  car,  but  she  admitted  that  she 
<li(i  not  travel  on  railroads  a  great  deal. 

The  unconlradicU'l  evidence  of  the  defendant  was  that  its 
riadljed  at  the  pla.<  where  the  plaintiff  was  injured  was  on  a 
nir\-e,  where  there  v,  n*  necessarily  more  or  less  rocking  or  jerk- 
ing of  the  train:  ilmt  iis  roadbed  and  track  at  that  point  were  in 
good  condition  and  the  curve  not  excessive ;  that  the  locomotive 
and  cars  making  up  the  train,  and  the  appliances  by  which  they 
were  operated,  wore  in  good  condition;  that  the  engineer  and 
other  servants  in  charge  of  the  train  were  experienced  and 
skilled  in  the  senic,  in  which  they  were  engaged;  that  the  train 
«'35  running  at  its  n-ual  speed,  and  was  operated  and  managed 
in  the  usual  way;  and  that  there  was  no  more  rocking  or  jerk- 
i'lg  than  usually  ami  necessarily  takes  place  in  the  running  of 
'he  n-ain. 

The  plaintiff  offered  no  evidence  to  show  that  there  was  any 
'isiea  in  the  train  or  the  appliances  by  which  it  was  operated,  or 
m  the  construction  of  the  road,  or  that  there  was  any  negligence 
'T  carelessness  on  the  part  of  those  in  control  of  the  train  at  the 
'ime  of  the  injurj-,  except  the  fact  that  he  was  injured  under  the 
circumstances  disclosed  by  his  evidence. 
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While  a  carrier  of  passengers  is  liable  for  injuries  resulting 
from  the  slightest  negligence  on  its  part,  it  is  not  an  insurer 
of  their  safety  against  all  contingencies  except  those  arising 
from  the  act  of  God 'and  the  public  enemy,  as  are  carriers  of 
goods.  For  an  -injury  happening  to  the  person  of  a  passenger 
without  fault  on  the  carrier's  part  it  is  not  responsible.  As  the 
law  does  not  presume  that  any  one  has  been  negligent,  it  is  al- 
ways necessary,  in  order  to  recover  against  a  common  carrier 
on  that  ground,  to  prove  negligence  either  directly,  or  by  evi- 
dence of  facts  from  which  it  may  be  reasonably  presumed. 

In  this  case  there  is  no  direct  proof  of  negligence,  nor  can 
negligence  be  reasonably  presumed  from  the  facts  and  circum- 
stances disclosed  by  the  record.  It  is  a  matter  of  common 
knowledge,  as  well  as, shown  by  the  record,  that  trains  or  cars, 
in  passing  rapidly  over  curves  in  the  road,  lurch,  rock,  or  swing, 
and  that  this  is  unavoidable.  Railroad  tracks  cannot  alwavs  be 
straight.  The  movement  of  trains  is  rapid,  and  the  inevitable  re- 
sult is  that  the  natural  laws  of  motion  cause  the  car  to  rock  or 
swing  or  lurch  as  it  passes  over  curves.  This  cannot  be  pre- 
vented, and  is  one  of  the  risks  which  a  passenger  assumes.  See 
Baltimore,  etc.,  v.  Cason,  72  Md.  377,  380,  381,  20  Atl.  113;  Byron 
V,  Lynn,vl77  Mass.  303,  58  N.  E.  1015 ;  Hite  v.  Metropolitan,  etc., 
Co.,  130  Mo.  132,  31  S.  W.  262,  32  S.  W.  33,  51  Am.  St.  Rep. 
555 ;  Burr  v,  Penn.  R.  Co.,  supra. 

It  is  true  that  the  plaintiff  and  one  of  his  witnesses  express 
the  opinion  that  the  rocking  or  lurching  when  the  plaintiff  was 
injured  was  unusual  and  extraordinary,  but  they  testify  to  no 
facts  which  show  that  it  was  unusual  or  extraordinary.  Foley  v. 
Boston,  etc.,  R.  Co.,  193  Mass.  332,  79  N.  E.  765,  766,  7  L  R. 
A.  (N.  S.)  1076.  The  mere  fact  that  the  plaintiff,  who  did  not 
have  hold  of  anything,  was  thrown  or  fell  in  the  way  he  de- 
scribed does  not  show  that  the  movement  of  the  train  was  un- 
usual. No  one  was  to  blame  for  the  injury  so  far  as  the  record 
shows.  It  was  simply  one  of  those  unfortunate  accidents  which 
sometimes  happen,  for  which  the  law  holds  no  one  responsible. 

There  being  no  evidence  upon  which  to  base  the  verdict,  the 
trial  court  ought  to  have  set  it  aside. 

For  this  error,  the  judgment  of  the  circuit  court  will  be  re- 
versed, the  verdict  set  aside,  and  the  cause  remanded  for  a  new 
trial,  to  be  had  not  in  conflict  with  the  views  expressed  in  this 
opinion. 

Reversed. 


Vol  31  R  R  R— Vol  54  Am  &  Enc  R  Cas  N  S        423. 


Kansas  City  S.  Rv,  Co.  v.  Skinner. 

(Supreme  Court  of  Arkansas.  Nov.  23,  IBOS.) 

[113  S.  W.  Rep.  1019.] 

Caniers — PasaengerB — Effects — Baggage.*_-A  suit  case  of  the  value- 
of  Jin,  purchased  en  riiute  by  a  passenger  for  his  own  use.  and  a 
dicM  pattern  containing  13  yards  of  goods  valued  at  $B.S5,  also  purchased 
en  rouEe,  lo  take  home  to  a  member  of  his  family,  were  baggage  when 
placed  in  his  trunk,  so  that-  he  could  recover  therefor  if  the  trunk 
oas  dutroycd. 

Cvricia — Pasiengersr— Effects — "Baggage."— "Baggage"  is  what- 
ever a  passenger  takes  with  him  for  his  personal  use  or  convenience, 
atcording  to  the  habits  or  wants  of  the  particular  class  to  which  he 
belongs,  cither  for  immediate  use  or  for  use  at  the  end  of  his  journey. 

Appeal  and  Error — Presentation  Below — Objection — Pleading— Fail- 
ore  to  Traverse. — In  a  passenger's  action  for  loss  of  baggage,  where 
the  complaint  alleged  that  the  articles  listed  in  a  bill  of  particulars 
siwchcd  were  baggage,  and  the  answer  did  not  deny  thai  any  article 
tomlituled  baggage,  defendant  cannot  first  object  on  appeal  that  an 
jriicle  was  not  baggage. 

Appeal  and  Error — Harmless  Error— Affecting  One  Not  Entitled  to 
Socceed. — Where  the  evidence  was  not  conflicting,  and  a  peremptory 
inslroction  for  plaintiff  would  have  been  proper,  errors  in  itistruclions 
Wfrc  immaterial  on  defendant's  appeal. 

Appeal  from  Circuit  Court,  Sevier  County;  James  S.  Steel, 
Judge. 

.■Vaion  by  J.  P.  Skinner  against  the  Kansas  City  Southern 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appealed.   Affirmed. 

Rfflrf  &  McDoiiough  and  S.  W.  Moore,  for  appellant. 

McCtrtLocH,  J.  This  is  an  action  instituted  by  appellee  to 
recover  of  appellant  the  value  of  his  lost  baggage  which  was 
Aecked  over  appellant's  railroad  for  him  as  a  passenger  from 
T«arkana  to  De  Queen ;  the  undisputed  proof  showing  that  it 
^s  deMroyed  by  fire  while  in  api>cllant's  custody  after  it  ar- 
"ved  at  ihe  lay-named  place  within  48  hours  after  arrival,  which 
upiler  die  statute  rendered  the  company  responsible  for  it  as  com- 
mon  carrier.     Kirby's   Dig.    §   6617.    The   case   was   submitted 

*S«  List  foot-note  appended  to  Brick  v.  Atlanjic  Coast  Line  R.  Ci. 
IS   Car.t,  26  R,  R.  R,  629,  49  Am.  &  Eng.  R.   Cas..   N.   " 
tiwl-noit  appended  to  Fleischman,  Morris  &  Co.  i:  "       ' 

S,  Car).  26  R.   R.   R.  aSS,  49  Am.   &   Eng.   R.   Cas _.,  _..... 

foot-note  appended  lo   Bergstrom  v.   Chicago,   etc.,   Ry.   Co,    (lo' 
n  R-  R.  R.  140,  49  Am.  &  Eng.  R.  Cas.,  N.  S..  140. 


■.  Southern  Ry.  Cn. 
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upon  the  testimony  of  appellee  alone;  no  other  testimony  be- 
ing introduced  except  the  baggage  check  issued  to  him.  The 
evidence  is  therefore  undisputed,  and  the 'only  ground  for  re- 
versal urged  by  appellant  is  that  some  of  the  articles  in  appel- 
lee's trunk  were  not  "baggage"  within  the  proper  meaning  of 
that  term  when  used  in  connection  with  the  question  of  a  car- 
rier's liability  to  a  passenger,  and  that  the  court  erred  in  refus- 
ing to  submit  the  question  whether  the  disputed  articles  were 
or  were  not  baggage. 

Appellant  was  on  a  journey  from  the  state  of  Nevada  to  his 
home   at   De   Queen,   Ark.,  and  carried  his   trunk,   which  was 
checked  as  baggage.    He  stopped  off  at  Texarkana,  and  resumed 
his  journey  home  on  appellant's  road  from  that  place,  where  he 
purchased  a  ticket,  and  had  his  trunk  checked.  The  trunk  contained 
numerous,  items,  which  according  to  his  own  inventory  and  val- 
uation were  of  the  total  value  of  $170.25,  including  the  value  of 
the  trunk,  but  which  the  jury  found  to  be  of  the  value  of  $160. 
The  only  two  items  which  we  think    can  be  seriously  questioned 
as  coming  within  the  term  "baggage"  are  a  suit,  a  suit  case 
valued  at  $10,  which  appellant  purchased  at  Texarkana  and  car- 
ried home  inside  the  trunk,  and  a  dress  pattern  containing  12 
yards  of  woolen  goods  value  at  $8.85,  which  he  purchased  at 
Texarkana,  and  was  conveying  it  home  for  a  member  of  his 
family.    VVe  find  little  difficulty  in  reaching  a  conclusion  that 
the  suit  case  was  baggage,  though  it  was  purchased  at  Texarkana 
and  was  carried  inside  the  trunk.    He  purchased  it  for  his  own 
use,  and  was  conveying  it  home  for  that  purpose.    Its  character 
as  baggage  was  not  destroyed  because  it  was  inside  the  trunk  and 
was  not  being  made,  use  of  on  that  journey.    The  only  other 
question   is   whether   the   dress   pattern   purchased   and   carried 
home  for  use  by  a  member  of  appellee's  family,  not  being  lit- 
erally for   his  own  personal  tise  or  convenience,   was  baggage 
for  which  appellant  was  responsible  as  carrier.    This  court  as 
a  general  definition  of  the  term  "baggage"  has  given  its  ap- 
proval  to   this   statement   of   Lord   Chief  Justice   Cockburn  in 
Macrow    v.    Great    Western    Ry.    Co.,     L.    R.    6    Q.    B.  612: 
"Baggage  is  whatever  the  passenger  takes  with  him  for  his  per- 
sonal use  or  convenience,  according  to  the  habits  or  wants  of  the 
particulayr  class  to  which  he  belongs,  either  with  reference  to 
the  immediate   necessities   or   to  the   ultimate  purposes  of  the 
journey."    Kansas  City,  P.  &  G.  Ry.  Co.  v.  State,  65  Ark.  365, 
46  S.  W.  421,  41  L.  R.  A.  333,  67  Am.  St.  Rep.  933;  Little 
Rock  &  H.  S.  Ry.  Co.  v.  Record,  74  Ark.  125,  85  S.  W.  421, 
109  Am.  St.  Rep.  67.   An  examination  of  the  facts  of  our  cases 
shows  that  a  liberal* rather  than  a  literal  interpretation  of  that 
definition  was  intended.    In  the  case  last  cited  the  court  held 
that  two  shotguns  of  the  value  of  $250  carried  by  the  passenger 
to  hunt   with  on  reaching  his   destinatipn   constitutes  baggage. 
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Difficulty  arises  more  in  the  application  of  the  law  on  this  sub- 
jeci  to  the  particular  facts  of  the  case,  rather  than  to  a  statement  of 
the  law  itself.  We  do  not  construe  our  former  decisions  to 
mein  that  the  articles  carried  as  baggage  must  be  for  use  only 
while  on  the  journey  or  for  strictly  personal  use.  There  seems 
lobe  no  good  reason  why  an  article  for  use  at  the  end  of  the 
journey  or  for  the  use  of  the  traveler's  wife,  child,  or  other 
member  of  his  immediate  family  should  not  fall  within  the 
definition  of  the  term  "personal  baggage."  3  Hutchinson  on  Car, 
I  1246;  Withey  v.  Pere  Marquette  R.  Co.,  141  Mich.  412,  104 
X;.\V.773,  I  L.  R.  A.  (N.  S.)  352,  113  Am.  St.  Rep.  533.  The 
New  York  Court  of  Appeals  in  Dexter  v.  Railroad,  42  N.  Y. 
326.  I  .\in.  Rep,  527,  held  that  material  purchased  in  a  distant 
city  and  carried  by  a  passenger  to  be  used  for  dresses  for 
members  of  his  family  were  properly  considered  as  baggage. 
\\t  think  that  decision  is  correct. 

There  is  still  another  reason  why  the  judgment  in  this  case 
should  be  affirmed.  A  bill  of  particulars  accompanies  the  com- 
plaint containing  a  list  of  all  the  articles  in  the  trunk,  and  the 
complaint  alleges  that  they  were  carried  as  baggage.  The 
Miwer  contains  no  denial  that  any  of  the  articles  constituted 
iaggage.  and  the  question  cannot  be  raised  here  for  the  first 
lime.  St.  Louis  Southwestern  Ry.  Co.  v.  Johnson,  82  Ark  365, 
102  S.  W.  205,  There  was  therefore  no  prejudicial  error  in 
giving  or  refusing  instructions,  as  there  was  no  conflict  in  the 
evidence,  and  the  court  could  well  have  given  a  peremptory  in- 
struction in  favor  of  appellee. 

Affirmed. 
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St.  Louis,  I.  M.  &  S.  Ry.  Co.  v,  Stell. 

(Supreme   Court  of  Arkansas,   Sept.   21.   1908.) 
[112  S.  W.  Rep.  876.] 

Carriers — Injuries  to  Passengers — Negligence — Presumptions.* — 
Where  a  passenger  fell  and  was  injured  while  entering  a  train  by  the 
moving  of  the  train,  the  presumption  is  that  the  injury  was  due  to  the 
negligence  of  the  carrier,  provided  the  passenger  was  not  guilty  of 
contributory  negligence. 

Trial — ^Instructions — Refusal  to  Give  Instructions  Covered  by  Those 
Given. — Where,  in  an  action  for  injury  to  a  passenger  while  board- 
ing a  train,  the  main  charge  correctly  stated  the  relative  duty  of 
carrier  and  passenger,  the  refusal  of  a  charge  on  contributory  negli- 
gence was  not  erroneous. 

Depositions — ^Admission  in  Evidence — Discretion  of  Court— It  is 
within  the  discretion  of  the  trial  court  to  permit  the  reading  of  a 
deposition,  as  against  the  objection  that  some  of  the  interrogatories 
are  leading. 

Damages — Personal  Injuries — Medical  Services. — Where,  in  an  ac- 
tion for  personal  injuries,  plaintiff  testified  what  services  a  physician 
rendered  on  account  of  the  injury,  that  the  physician  had  not  pre- 
sented his  bill,  and  that  he  did  not  know  what  he  would  charge,  it 
was  proper  to  permit  the  jury  to  determine,  from  their  common 
knowledge  and  experience,  what  the  services  would  cost  him. 

Appeal  from  Circuit  Court,  Chicot  County;  H.  \V^  Wells, 
Judge. 

Action  by  McSawyer  Stell  against  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

McSawyer  Stell  brought  suit  for  personal  injuries  against  ap- 
pellant railroad  company.  Appellee's  statement  of  how  the  in- 
jury occurred  is  as  follows:  He  was  at  Collins,  a  station  on  ap- 
pellant's road,  where  he  had  been  doing  some  dental  work.  He 
carried  his  two  grips  over  to  the  depoti  and  set  them  down  close 

♦For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  fact  that  a  passenger  is  in- 
jured, see  first  foot-note  appended  to  Leveret  v.  Shreveport  Belt  Ry. 
Co.  (La.),  9  R.  R.  R.  611,  32  Am.  &  Eng.  R.  Cas.,  N.  S..  611.  where  all 
those  preceding  it  are  collected:  Chaffe  v.  Consolidated  Ry.  Co. 
(Mass.),  27  R.  R.  R.  706,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  706;  second 
foot-note  appended  to  O'Gara  v.  St.  Louis  Transit  Co.  (Mo.).  27  R.  R- 
R.  333,  50  Am.  &  Eng.  R.  Cas.,  N.  S..  333;  second  foot-note  appended 
to  Morgan  v.  Chesapeake  &  O.  Ry.  Co.  (Ky.),  28  R.  R.  R.  679,  51  Am. 
&  Eng.  R.  Cas.,  N.  S.,  679;  first  foot-note  appended  to  Cincinnati  Trac- 
tion Co.  V.  Holzenkamp  (Ohio),  25  R.  R.  R.  553,  48  Am.  &  Eng.  R. 
Cas.,  N.  S.,  553. 
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10  wiiere  lie  tIionglii  the  train  would  stop.  While  waiting  for 
ilic  irain  to  arrive,  he  stood  there  talking  to  some  acquaintances. 
Uhen  the  Irain  arrived,  he  waited  for  the  passengers  to  get  off 
before  he  started  to  gel  on  the  train.  Just  as  he  got  on  the  box, 
put  Ihere  for  the  use  of  passengers  in  getting  on  and  off  the 
train,  and  had  put  one  foot  on  the  first  step  of  the  coach,  the 
train  startwl  up,  and  pitched  him  on  the  step  and  wrenched  his 
lack.  The  train  did  not,  stop  at  Collins  any  more.  He  went  on 
in  the  train  with  his  two  valises,  which  were  heavy.  As  soon 
a*  he  got  in  the  coach,  he  began  to  suffer  severe  pain.  When 
he  arrived  at  Dermoit,  his  home,  he  went  out  on  the  platform 
and  called  a  negro  to  carry  his  grips  to  his  house.  He  walked  to 
his  home,  laid  down  on  a  couch,  and  could  not  speak  for  five 
minuies.  He  had  Dr.  Barlow  telephoned  for.  He  was  in  bed 
three  days  and  nights,  suffering  constant  pain.  After  he  got  up, 
he  was  confined  to  his  house  for  a  week  or  two.  He  suffered 
time  and  again  after  he  got  up,  and  still  suffers,  from  the  effect 
ijf  the  injury.  He  suffers  now  at  times  in  the  lumbar  regions  of 
the  back.  He  was  tolerably  strong  at  the  time  he  was  hurt,  and 
had  never  suffered  any  pain.  He  has  not  been  strong  since  he 
received  the  injury.  Dr.  Barlow  treated  him  for  three  weeks 
after  he  was  hurt,  vishing  him  at  his  hoqie  three  or  four  times, 
.\ftcr  that  he  went  to  the  doctor's  office  for  treatment.  The 
doctor  has  not  yet  rendered  him  a  bill  for  his  services,  and  he 
does  not  know  how  much  he  will  charge  him.  He  expects  a  bill 
lo  be  rendered.  On  cross-examination,  he  stated  that  he  is  not 
a  very  good  juniper,  but  had  jumped  a  little  bit  at  Holley  the 
liay  before  the  trial ;  that  he  does  not  know  how  long  the  train 
slopped,  but  that  he  got  on  it  just  as  soon  as  the  people  got 
oiu.  Dr.  E.  E.  Barlow  testified  that  he  treated  appellee  for  the 
injury  complained  of;  that  he  was  suffering  from  severe  pain 
in  the  lumbar  muscles  of  the  back,  and  was  unable  to  walk,  stand, 
i*r  ihove  himself  without  increasing  pain.  Thomas  Smith  testi- 
fied that  as  appellee  stepped  off  the  footstool  that  was  on  the 
ground,  the  train  started  up,  that  there  were  a  couple  of  grips  in 
his  hand,  and  that  "the  train  jerked  him  right  smart."  Appellant 
adduced  testimony  len<ling  to  show  that  the  train  remained  at 
the  station  a  sufficient  length  of  time  for  all  passengers  to  get  on 
and  off  the  train  with  perfect  safety;  that  after  the  conductor 
had  given  orders  for  the  train  to  pull  out,  after  announcing  "all 
aboard."  appellee,  who  had  two  suit  cases  in  his  hands,  boarded 
the  train  just  as  it  was  pulling  out ;  that  the  train  stopped  at  Col- 
lins on  the  day  appellee  was  hurl  one  minute;  that  the  accident 
occurred  on  the  lllh  day  of  May.  1907;  and  that  on  the  14th 
day  of  November,  l'J07,  the  appellee  was  in  a  jumping  match 
with  several  persons,  and  outjumped  all  of  them.  There  was  a 
jury  trial  and  a  verdict  for  appellee  in  the  sum  of  $1,000.  The 
case  is  here  on  appeal. 
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T,  M.  Mehaffy  and  /.  £.  Williams,  for  appellant. 
R.  A,  Btickncr,  for  appellee. 

Hart,  J.  (after  stating  the  facts  as  above).  The  principal 
contention  of  appellant  is  that  the  trial  court  erred  in  instructing 
the  jury  that,  if  it  should  find  from  the  evidence  that  appellee 
fell  while  entering  appellant's  train,  by  reason  of  the  running  or 
moving  of  said  train,  and  was  injured  thereby,  then  the  pre- 
sumption is  that  the  appellee  received  said  injury  on  account  of 
the  negligence  of  appellant,  provided  appellee  was  not  guilty  of 
contributory  negligence  himself.  There  was  no  error  in  this.  A 
like  instruction  was  approved  by  this  court  in  the  case  of  Choc- 
taw, Oklahoma  &  Gulf  Rd.  Co.  z\  Hickey,  81  Ark.  579,  99  S.  W. 
839.  That  was  a  case  where  the  injury  was  caused  by  a  sudden 
jerk  of  the  train,  which  threw  the  passenger  from  the  steps  of 
the  coach  while  he  was  attempting  to  board  the  train.  In  the  case 
of  Kansas  City  Sou.  Ry.  Co.  v.  Davis,  83  Ark.  217,  103  S.  W. 
603,  the  court  said:  "The  principal  attack  is  made  on  the  first 
instruction,  which  is  copied  in  the  statement  of  facts.  Appellant 
argues  that  this  instruction  is  only  proper  when  the  negligence 
of  the  company  is  a  failure  to  obey  the  lookout  statute.  Section 
6607,  Kirby's  Dig.  But  counsel  are  in  error  in  this,  for  it  has 
been  held  that  under  section  6773  of  Kirby*s  Digest,  placing  re- 
sponsibility upon  railroads  where  injury  is  done  to  persons  or 
property  by  the  running  of  trains,  a  prima  facie  case  of  negli- 
gence is  made  out  against  the  company  operating  the  train,  by 
the  proof  of  the  injury.  This  w^as  a  case  where  the  passenger 
was  injured  while  getting  off  the  train.  But  there  is  no  dif- 
ference in  the  principle  as  applied  to  passengers  embarking  or 
debarking  from  a  train.  The  reason  of  the  rule  is  that  the  rail- 
road company  has  sole  control  of  the  movement  of  its  trains,  and 
in  that  respect  the  passenger  can  do  nothing  to  insure  his  per- 
sonal safety." 

Appellant  also  complains  that  the  court  did  not  give  the  in- 
structions on  contributory  negligence  asked  by  it,  but  the  in- 
structions given  by  the  court  fully  covered  that  phase  of  the 
case.  The  relative  duty  to  each  other  of  common  carriers  and  of 
passengers  about  to  embark  on  railroad  trains  was  correctly  given 
to  the  jury  by  the  court,  in  accordance  with  the  rule  announced 
by  this  court  in  the  case  of  Barringer  v.  St.  Louis,  Iron  Moun- 
tain &  Southern  Ry.  Co.,  73  Ark.  548,  85  S.  W.  94,  87  S.  W. 
814. 

Appellant  assigns  as  errors  the  reading  of  the  deposition  of 
Dr.  Barlow  to  the  jury,  for  the  reason  that  some  of  the  inter- 
rogatories propounded  to  him  were  leading  questions.  This  was 
a  matter  within  the  discretion  of  the  trial  court,  and  besides  an 
examination  of  the  record  does  not  disclose  that  any  prejudice 
resulted  to  appellant  therefrom. 

Appellant  also  objects  to  the  testimony  of  appellee  in  regard 
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10  his  expenses  for  doctor's  bill,  because,  he  was  unable  to  tcs- 
lify  what  amount  he  had  or  wouid  have  to  pay  out  therefoc. 
Appellee  slated  that  his  physician  had  not  presented  his  bill,  ami 
thai  he  did  not  know  what  amount  he  would  charge.  He  tes- 
lified  what  services  the  physician  rendered ;  and,  in  the  absence 
of  any  knowledge  on  his  part  of  the  amount  that  would  be 
charged,  the  jurors  were  as  competent  as  he  to  determine  from 
their  common  knowledge  and  experience  what  such  service  would 
cost  him. 

There  was  sufficient  testimony  to  submit  the  issues  to  the 
jury,  and  its  finding  will  not  be  disturbed. 

Judgment  affirmed. 


Rearden  z:  St.  Louis  &  S.  F.  Ry.  Co. 

(Supreme  Court  of  Missouri,  Division  No.  2,  Dec.  15,  ia08.) 

[114  S,  W.  Rep.  061.] 

Cirrien — Fauengers — SettinK  down  Passengera.*— It  is  a  carrier's 
doty  lo  provide  safe  and  convenient  means  of  ingress  and  egress  in 
ud  out  of  its  trains  for  iis  passengers. 

Curierg — Passengers— Personal  Injuriea — Setting  down  Paseen- 
gen-t— If  it  was  danger'ius  tor  a  passenger  to  alight  from  the  front 
plitfonn  of  a  coach,  anil  the  conductor  was  al  that  platform,  his  fail- 
u"  to  give  warning  thcTfof  to  an  alighting  passenger  was  negligence; 
and  the  company  was  negligent  if  none  of  its  employees  were  at  th>.- 
plilform  to  warn  passengers  of  danger  in  alighting  there,  or  in  not 
dirtcting  them  to  get  off  al  the  rear  platform. 

Carriers — Passengers— Contributory  Negligence — Leaving  Convey- 
ance—Alighting at  Wrong  End  of  Car-J— Where  a  carrier  provided  a 

■See  Ursl  foiH-ni.ii!  ;i|Jiicnded  to  McGovern  v.  Interurban  Ry.  C-.). 
il'ival.  26  R-  R-  R-  L'4-J.  49  Am.  &  £ng.  R.  Cas.,  N.  S.,  243;  foot-note 
^Lli^nded  lo  Mangum  ;'.  Xorth  Carolina  R.  Co.  (N.  Car.),  25  R.  R.  R. 
'M.  48  \m.  &  Eng.  R.  Cas.,  N.  S.,  5B6;  second  foot-note  appended 
■■■'  Crowe  V.  Michigan  Cent,  R.  Co.  (Mich.).  24  R.  R.  R.  191.  47  .•'Lni,  & 
F-iig  R.  Cas.,  N.  S..  191;  third  foot-note  appended  to  Mobile  L.  &  R- 
Co,  V.  Walsh  (.A.la.).  24  R.  R.  R.  114.  47  .Am.  &  Eng.  R.  Cas..  X.  S.. 
114;  Pincus  I'.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  24  R.  R.  R,  112. 
17  Am.  St  Eng.  R.  Cas.,  N.  S.,  112;  third  foot-note  appended  to  Far- 
rtll  I'.  Great  Northern  Ry.  Co.  (Minn.).  33  R.  R.  R.  408.  46  Am.  & 
Eng.  R.  Cas..  N.  S..  4()S;  first  foot-note  apiiended  to  Cincinnati,  etc.. 
Ry.  Co.  t'.  Giboney  (Ky.).  22  R.  R.  R.  803.  45  Am.  &  Eng  R,  Cas..  N, 

tSee  toot-note  appended  to  Kruger  v.  Omaha,  etc,  Ry.  Co.  (Neb.), 
n  R.  R.  R.  260.  50  Am.  &  Eng.  R.  Cas..  N.  S.,  360;  last  foot-note  ap- 
pouded  to  Lane  i'.  Choctaw,  etc..  R.  Co.  (Okl.).  26  R.  R.  R.  649.  49 
\m.  &  Eng.  R.  Cas.,  N.  S,.  640. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  of 
i  passenger  to  rely  on  the  assumption  that  the  carrier  has  performed, 
Jf  will  perform  its  duties  to  him,  see  third  foot-note  appended  to  Mc- 
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place  for  its  passengers  to  alight,  and  stopped  its  train  there  in  the 
night  after  announcing  the  station,  not  having  warned  a  passenger 
not  to  alight  at  the  front  end  of  the  coach,  that  end  being  a  usual 
place  of  exit,  a  passenger  could  assume,  in  the  absence  of  knowledge 
of  danger,  that  she  could  safely  get  off  at  that  end.* 

Carriers — Passengers — Care  Required  by  Carrier — ^Taking  up  Pas- 
sengers.*— Carriers  should  anticipate  that  women,  the  feeble  as  well 
as  the  strong  and  robust,  will  seek  passage,  and  provide  suitable  plat- 
forms and  steps  for  their  convenience  and  assistance. 

Carriers — Passengers — Personal  Injuries — ^Actions — Instructions- 
Setting  down  Passengers. — In  a  passenger's  action  for  injuries  sus- 
tained by  stepping  into  a  hole  on  alighting  from  a  train,  an  instruc- 
tion that  it  was  not  the  train  crew's  duty  to  assist  plaintiff  in  alighting, 
unless  she  requested  assistance,  was  as  favorable  to  the  company  as 
was  necessary. 

Carriers — Passengers — ^Personal  Injuries — Contributory  Negligence 
— ^Jury  Question — Alighting  from  Conveyance. — In  a  passenger's  ac- 
tion for  injuries  sustained  by  falling  into  a  hole  on  alighting  from  the 
front  end  of  a  coach,  whether  plaintiff  was  guilty  of  contributory  neg- 
ligence in  getting  off  at  that  place  held  for  the  jury. 

Carriers — Passengers — ^Action  for  Injuries — Instructions — Setting 
dpwn  Passenger. — In  a  passenger's  action  for  injuries  sustained  by 
falling  into  a  hole  on  alighting  from  the  train,  the  court  instructed 
that  the  company  must  exercise  that  high  degree  of  care  that  a 
very  cautious  person  would  exercise,  including  the  providing  safe 
means  of  egress  at  destination,  and  its  failure  ^to  do  so  would  be 
negligence;  and,  if  defendant  stopped  its  train  at  plaintiff's  destina- 
tion, and  plaintiff,  in  the  exercise  of  ordinary  care,  was  injured  by 
stepping  into  a  hole  on  alighting,  and  if  defendant  was  negligent  in 
permitting  such  hole,  and  in  stopping  its  train  and  inviting  plaintiff 
to  alight  there,  and  her  injuries  were  sustained  as  the  direqt  result  of 
such  conduct,  plaintiff  could  recover.  Held,  that  the  gist  of  the  in- 
struction was  as  to  the  company's  negligence  in  stopping  its  train  at 
an  unsafe  place  and  inviting  plaintiff  to  alight  there,  and  it  was  not 
limited  to  the  condition  of  the  Itation  grounds,  and  the  degree  of 
care  required,  with  respect  thereto,  when  the  relation  of  passenger  did 
not  exist. 

Carriers — Passengers — ^Actions — Instructions — Care  Required  of 
Carrier — Setting    down    Passengers.§ — The    instruction,    taken   as  a 

Govern  v.  Interurban  Ry.  Co.  (Iowa),  26  R.  R.  R.  242,  49  Am.  &  Eng. 
R.  Cas..  N.  S.,  242;  third  foot-note  appended  to  Karr  v.  Milwaukee, 
etc..  Co.  (Wis.),  25  R.  R.  R.  623,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  623; 
Atchison,  etc.,  Ry.  Co.  v.  McElroy  (Kan.),  25  R.  R.  R.  487,  48  Am.  & 
Eng.  R.  Cas.,  X.  S.,  487;  fourth  foot-note  appended  to  Mobile  L  & 
R.  Co.  V,  Walsh  (Ala.).  24  R.  R.  R.  114,  47  Am.  &  Eng.  R.  Cas..  N-  S.. 
114;  MacFeat  v,  Philadelphia,  etc.,  R.  Co.  (Del.  SupV  Ct.),  24  R.  R- 
R.  56,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  56. 

♦See  foot-note  on  preceding  page. 

§For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  carrier  to  set  down  its  passengers  at  a  safe  place, 
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irhole,  correctly  stated  the  degree  of  care  required  of  defendant  to- 
ward plaintiff  as  a  passenger. 

CuTien— Passengers — Setting  down  Passenger — Carrier's  Duty.f — 
The  care  required  of  a  carrier  for  a  passenger's  safety  while  he  is 
leaving  the  train  is  as  high  as  that  required  during  transit,  and  it 
most  use  extraordinary  care  to  put  passengers  off  at  a  reasonably 

Damages— Pleading  and  Proof. — While  if  the  petition  alleges  spe- 
cific injuries,  other  injuries  cannot  be  shown,  where  the  peiition  al- 
leged that  plaintiff's  entire  nervous  system  was  shocked  and  impaired 
by  the  injury,  and  physicians  testified  that  weakness  in  the  limbs  was 
a  symptom  of  injury  to  the  spine  and  nervous  system,  plaintiff  could 
testify  that  one  of  her  limbs  had  given  out  completely  causing  her 
to  fall;  such  injury  being  within  the  allegations  of  the  petition. 

Evidence — Competency — Opinion  Evidence — Condition  of  Health 

Where  a  witness  had  lived  in  the  same  house  with  plaintiff  alnrost  a 
year  preceding  the  trial,  and  had  seen  her  every  day  during  that 
time,  she  was  competent  to  state  tht  apparent  condition  of  plaintiff's 

Appeal  and  Error — Proceedings  Not  in  Record — Exceptions — Ex- 
ception to  Testimony — Failure  to  Accept. — Error  hi  admitting  testi- 
mony will  not  be  reviewed  On  appeal,  where  no  exception  was  taken 
to  its  admission. 

Trial— Requests  to  Charge — Instructions  Covered  by  Those  Given. 
— fn  a  passenger's  action  for  injuries  sustained  in  alighting  from  a 
train,  ihe  question  of  contributory  negligence  was  fully  covered  by 
instmclions  which  required,  as  a  condition  precedent  to  recovery, 
that  plaintiff  had  exercised  ordinary  care  in  alighting  from  the  train, 
nhich  meant  such  care  as  an  ordinarily  prudent  person  would  have 
wercised  under  the  circumstances,  and  that  if  her  injuries  were  due 
to  her  own  carelessness  in  alighting  under  circumstances  where  it 
"as  dangerous  for  her  to  make  the  attempt,  or  if  she  knowingly 
took  a  dangerous  method  of  alighting  when  there  was  a  safe  way. 
ihe  cotild  not  recover,  so  that  a  requested  instruction  that,  if  the 
station  ground  was  rough  and  uneven,  so  as  to  make  it  dangerous  to 

He  extensive  note,  1  R.  R.  R.  904.  24  Am.  &  Eng.  R.  Cas.,  X,  S.,  904; 
Mtensive  note,  a  R.  R.  R.  l.'ie,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  136; 
-McGovfrn  v.  Tnterurban  Ry.  Co.  (Iowa).  26  R.  R.  R.  242.  49  Am.  & 
Eng,  R,  Cas.,  N.  S.,  242;  Mangum  v.  North  Carolina  R.  Co.  (N.  Car.), 
Si  R,  R,  R.  596.  48  Am.  &  Eng.  R.  Cas..  N.  S..  596;  Mobile  L.  &  R. 
Co.  V.  Walsh  (Ala.),  24  R.  R.  R.  114.  47  Am.  &  Eng.  R.  Cas..  N.  S.. 
114  (care  required  of  street  railway  in  selecting  place  at  which  to 
discliarge  passengers);  Rose  v.  Boston  &  N.  St.  Ry.  Co.  (Mass.),  22 
R  R.  R.  SOI,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  801  (care  required  with 
tKpect  to  safety  of  street  at  point  where  passenger  has  to  alight 
to  transfer  to  another  street  car);  Moody  v.  Boston  &  M.  R.  R. 
(Mas*,),  21  R.  R.  R.  753,  44  Am.  &  Eng.  R.  Cas..  N.  S..  752;  Topp  v. 
I'nileil  Rys.  &  Elee.  Co.  (Md.),  14  R.  R.  R.  248,  37  hm.  &  Eng.  R. 
^*5-.  K  S.,  248  (degree  of  care  required  in  furnishing  safe  place  tor 
PMsengcrs  to  alight  from  cars). 
iSee  foot-note  on  preceding  page. 
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alight,  and  plaintiff  attempted  to  alight  in  the  nighttime  without 
assistance,  she  could  not  recover  was  properly  refused. 

Trial — Instructions — Applicability  to  Evidence. — In  a  passenger's 
action  for  injuries  sustained  in  alighting  from  a  train,  where  there  was 
no  evidence  that  the  passenger  knew  of  the  dangerous  condition  of 
the  station  ground,  an  instruction  submitting  the  question  of  her 
knowledge  of  its  condition  was  properly  refused. 

Carriers — Injury  to  Passenger — Contributory  Negligence— Ques- 
tions for  Jury. — In  a  passenger's  action  for  injuries,  an  instruction 
which  recited  all  the  substantial  facts  and  charged  that  plaintiff  would 
be  guilty  of  contributory  negligence  under  the  facts  stated,  being  in 
effect  a  demurrer  to  the  evidence,  was  properly  refused,  where  the 
question  of  contributory  negligence  was  for  the  jury. 

Damages — Personal  Injury — Evidence — Sufficiency. — In  a  passen- 
ger's action  for  injuries  sustained  in  alighting  from  a  train,  evidence 
held  sufficient  to  justify  a  finding  that  plaintiff's  injuries  were  real 
and  serious,  and  not  merely  simulated. 

Trial — Findings — Credibility  of  Witnesses. — It  is  peculiarly  the  duty 
of  the  jury  to  determine  the  credibility  of  the  witnesses. 

Appeal  from  St.  Louis  Circuit  Court ;  Daniel  D.  Fisher,  Judge. 

Action  by  F.  L.  Rearden,  administrator  of  Helen  ^I.  Quin, 
deceased,  against  the  St.  Louis  &  San  Francisco  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

IV.  F,  Evans,  J.  G.  Bgan,  and  £.  T.  Miller,  for  appellant. 
George  D,  Reynolds  and  George  V,  Reynolds,  for  respondent. 

Gantt,  J.  This  action  was  begun  by  Mrs.  Helen  M.  Quin  in 
the  circuit  court  of  the  city  of  St.  Louis  in  1905.  She  recovered 
judgment,  and  the  defendant  appealed  to  this  court. 

On  July  14,  1908,  the  death  of  Mrs.  Quin  was  suggested  in 
this  court,  and  regular  steps  were  taken,  and  the  cause  was  re- 
vived in  the  name  of  Mr.  Rearden  as  her  administrator.  The 
plaintifT,  in  substance,  stated  that  the  defendant  was  a  railroad 
corporation  and  a  common  carrier  of  passengers  in  the  state  of 
Missouri.  That  on  the  20th  of  November,  1903,  she  became  a 
passenger  upon  the  defendant's  road,  having  purchased  a  ticket 
entitling  her  to  a  first-class  passage  on  defendant's  road  from  St. 
Louis  to  a  station  called  Lindenwood.  That  on  arriving  at  said 
Lindenwood,  defendant  did  not  stop  its  train  at  a  stopping  place 
where  it  was  safe  for  plaintiff  to  alight,  but,  on  the  contrary*  at 
a  place  where  it  was  unsafe  and  dangerous.  That  before  reach- 
ing said  stopping  place  Lindenwood  was  announced  by  the  de- 
defendant's  servants  and  agents  in  charge  of  said  train,  thereby 
inviting  the  plaintiflf  to  get  off  when  and  where  the  train  should 
stop.  That  the  night  was  dark,  and  plaintiff  could  not  for  that 
reason  see  the  danger.    There  was  no  light  at  the  end  of  the 
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car  at  which  plaintiff  atiotiipted  to  alight,  and  none  of  defend- 
ant's servants  present  wlio  cniild  or  might  have  seen  and  warned 
plaimiff  of  the  dangerous  surroundings.  Plaintiff,  in  attempting 
m  alight  in  the  usual  manner  and  by  the  usual  means  ordinarily 
employed  by  passengers  on  ilefendant's  train,  fell  by  reason  of 
the  fact  that  there  was  im  -afe  place  or  platform  upon  which 
plaintiff  miglit  alight,  ami  \vliich  plaintiff  had  the  right  to  as- 
sume was  there.  The  gnnni.!  between  the  track  and  the  station 
wa5  being  excavated,  iva-  rough,  and  an  unsafe  place  upon 
which  to  alight,  and  the  distance  to  the  ground  was  greater  than 
Ihe  distance  to  the  platform  ordinarily  used  by  the  defendant 
il  its  said  station,  by  reason  of  the  fact  that  the  defendant  was 
lowering  its  tracks,  and  had  run  the  train  upon  which  plaintiff, 
was  injured  into  said  Lindenwood  Station  over  a  temporary 
track.  Plaintiff  in  attempting  to  alight  stepped  down,  expecting 
to  alight  upon  a  platform,  and  there  not  being  one  there,  she 
n^s  precipitated  with  great  force  to  the  ground,  being  thrown 
suddenly  and  violently  intii  the  excavated  ground  alongside  of 
the  track.  That  by  said  fnl!  plaintiff  was  severely  and  perma- 
nently injured  in  this,  to  wii:  her  left  side  was  hurt,  wrenched, 
and  strained ;  her  right  arm  hurt ;  the  back  of  her  head  hurt ;  her 
neck  and  spine  strained,  hurt  and  wrenched;  and  her  nervous 
system  greatly  shocked  and  permanently  injured.  She  averred 
ihat  she  had  suffered  great  pain  and  mental  anguish,  and  would 
cotitinue  to  suffer  the  same  in  the  future,  that  for  four  months 
plaintiff  was  confined  to  her  bed.  and  that  she  has  never  since 
the  dale  of  the  accident  and  is  not  now  able  to  attend  to  her 
household  duties,  which  she  always  was  able  to  and  had  done 
before  then.  The  petition  then  alleges  that  said  injuries  were 
caused  by  the  negligence  of  the  defendant  and  its  agents  and  . 
«r\-ants,  in  not  providing  a  platform  or  safe  place  for  plaintiff, 
a  passenger,  to  alight  npmi :  and  by  the  negligence  of  the  de- 
fendant, its  agents,  and  -orvants  in  running  its  train  over  a 
temporary  track  and  sioiijiing  it  in  an  unsafe  place;  and  by  the 
negligence  of  the  defendant,  its  servants,  and  agents  in  allowing 
the  ground  adjacent  to  the  track,  and  at  the  place  where  the  plain- 
tiff was  compelled  to  alight,  to  remain  in  an  unsafe  condition,  and 
hy  the  negligence  of  the  defendant,  its  servants,  and  agents  in 
not  providing  lights,  which  would  have  enabled  plaintiff  to  see 
"1  getting  off  of  defendant'-  train:  and  by  the  negligence  of  the 
(lefendant.  its  agents,  and  .-.frvants  in  not  being  present  at  that  part 
"f  defendant's  train  from  wliich  plaintiff  alighted  to  enable  plain- 
tiff to  alight.  It  was  fiinluT  averred  that  the  unsafe  condition 
"f  the  place  where  defendant  stopped  its  west-bound  train,  as 
aforesaid,  at  the  station,  by  the  exercise  of  ordinary  care  and 
liiligence.  could  have  been  known  by  defendant,  its  agents,  and 
wrvants  in  time  to  have  made  it  safe  for  plaintiff  and  other  pas- 
angers  to  alight,  and  was  then  known  to  defendant,  its  agents 
31  R  B  R— 28 
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and  servants.  Plaintiff  alleged  that  she  was  damaged  in  the  sum 
of  $20f000,  for  which  she  prays  judgment.  The  amended  an- 
swer by  leave  of  the  court  was  filed  during  the  prc^ess  of  the 
trial  on  October  27,  1905,  and  consisted,  first,  of  a  general  de- 
nial of  the  allegations  of  plaintiff's  petition;  and,  secondly,  that 
if  the  plaintiff  was  injured  at  the  time  charged  in  her  petition, 
such  injuries  were  not  caused  by  any  negligence  of  the  defend- 
ant, but  were  caused  by  the  negligence  of  the  plaintiff  in  alight- 
ing from  the  car  after  she  understood  and  knew  it  was  dark  and 
that  there  was  no  brakeman  or  other  employee  of  the  defendant 
present  to  assist  her  in  alighting,  and  in  her  failure  to  exercise 
care  in  the  act  and  in  the  manner  of  stepping  from  the  car.  To 
this  answer  plaintiff  filed  a  reply,  denying  all  the  new  matter  set 
up  in  the  answer.  There  was  a  verdict  and  judgment  for  the 
plaintiff  for  $5,000.  Motions  for  a  new  trial  and  in  arrest  of 
judgment  were  promptly  filed,  heard,  and  overruled,  and  an 
appeal  was  taken  to  this  court. 

The  evidence  discloses  that  Mrs.  Helen  Quin  lived  in  Lin- 
denwood,  and  on  the  morning  of  the  20th  of  November,  1903. 
went  to  St.  Louis  on  defendant's  train.  Lindenwood  is  about 
seven  miles  southwest  of  the  Union  Station  in  St.  Louis.  Thai 
afternoon  Mrs.  Quin  returned  to  Lindenwood  on  one  of  de- 
fendant's train,  which  left  St.  Louis  at  5 :  24,  and  was  due  at 
Lindenwood  at  5 :  47,  but  was  about  eight  minutes  late.  When 
she  reached  Lindenwood  it  was  dark.  As  the  train  came  into 
the  station  at  Lindenwood,  the  station  was  announced  by  the 
defendant's  conductor.  Mrs.  Quin  was  sitting  in  the  fourth  or 
fifth  seat  from  the  front  door  of  the  west  end  of  the  coach. 
When  the  train  stopped  she  got  up  and  went  out  that  door 
which  was  closest  to  her.  When  she  reached  the  platform  of  the 
car,  it  was  dark.  There  were  no  lights,  and  she  proceeded  to 
get  off  of  the  car,  and  took  hold  with  her  right  hand  of  the 
rail  to  get  down.  As  she  got  to  the  last  or  lowest  step,  the  dis- 
tance was  so  great  to  the  ground  that  in  stepping  off  she  did  not 
reach  a  solid  foundation,  and  her  right  arm  was  wrenched  loose, 
and  she  was  thrown  over  and  struck  on  the  back  of  her  head, 
her  head  going  under  the  steps.  There  was  no  brakeman,  con- 
ductor, or  other  employee  there  to  assist  her  in  getting  down  or 
to  direct  her.  After  falling,  she  crawled  out  from  under  the 
car.  When  she  fell  she  went  down  on  her  shoulder,  and  the 
back  of  her  neck  struck  some  hard  substance,  and  her  feet  went 
into  a  hole  and  threw  her  on  her  side.  She  crawled  to  the  sta- 
tion, and  with  the  assistance  of  her  husband  managed  to  walk 
to  her  home  some  two  blocks  away  from  the  station.  On  the 
way  home,  she  was  compelled  to  stop  several  times.  At  the  time 
of  the  accident  she  was  wearing  furs  around  her  neck  and  had 
on  a  heavy  wrap.  Her  fur  collar  was  turned  up  against  her 
neck.   The  next  morning  she  found  that  the  hair  pins  in  her  hair 
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were  bent  like  hooks.  The  next  morning  Dr.  Hill  was  called  in 
111  <ee  her.  and  continued  to  wait  on  her  for  over  two  months. 
She  was  confined  to  her  bed  from  the  20th  of  November  until 
March.  During  that  time  she  was  suffering  from  pains  in  the 
back  of  her  head  and  shoulder  and  spine.  She  testified  that  her 
spine  was  badly  hurt,  and  that  she  suffered  greatly  with  her 
shoulder  and  the  back  of  her  head.  That  she  was  losing  the 
u*e  of  her  right  arm  from  her  shoulder  down.  She  had  no  use 
of  her  hand,  and  could  not  hold  anything  in  it,  and  could  not 
ilress  herself,  and  could  not  turn  her  arm  around  to  fasten  her 
clothes.  That  her  left  arm  was  giving  out  completely.  That  she 
had  had  several  falls  trying  to  walk  about  since  her  injury. 
She  was  unable  to  walk  without  assistance,  and  she  could  not 
'Icep,  but  had  to  sit  up  half  the  night  propped  up  with  com- 
forts and  pillows,  and  that  if  she  did  lie  down,  she  had  to  lie 
on  her  left  side,  tlie  pain  was  so  great  in  her  back  and  side. 

She  testified  that  prior  to  this  accident  or  injury  she  was  able 
In  do  all  of  her  household  duties,  and  took  care  of  a  six-room 
house,  and  did  her  own  cooking  and  other  work.  Since  that 
lime  she  has  been  enable  to  do  anything.  She  had  not  been 
taken  out  of  the  house  for  11  months  after  the  accident  until 
-he  was  brought  to  the  court.  On  cross-examination  she  testi- 
fied ihat  before  the  accident  she  had  not  been  out  of  the  house 
lor  three  months;  that  on  the  morning  of  the  day  of  the  ac- 
cident, when  she  came  down  to  the  station  at  Lindenwood,  she 
u-as  there  a  very  short  time,  probably  five  or  ten  minutes;  that 
the  car  was  full  of  passengers  that  night,  but  she  did  not  notice 
Mlieiher  tlie  other  passengers  went  forward  or  backward  at  the 
time  she  got  off :  that  when  she  got  off  she  supposed  there  would 
he  a  hrakeman  to  help  her.  When  she  went  to  the  station  in  the 
morning  she  did  not  look  at  the  surroundings  of  the  station,  she 
gill  on  the  train,  and  that  was  all.  She  testified  further  that  she 
had  no  warning  or  information  that  she  should  leave  the  train  at 
any  particular  point  of  it.  She  supposed  there  wotdd  be  a 
l^akeman  there  lo  help  off,  and  a  light,  but  there  was  none.  She 
Faid  the  reason  she  did  not  go  back  when  she  discovered  it  was 
Hark  was  that  she  thought  that  she  did  not  have  time,  and  she 
was  afraid  the  train  would  start  before  she  would  get  out  at  the 
fiihcr  end,  and  she  would  be  carried  to  the  next  station.  She 
(iiil  not  know  it  was  dangerous  to  get  off  at  that  door  or  that 
end  of  the  car.  She  held  onto  the  railing  to  steady  herself.  She 
<lid  not  realize  that  it  was  dangerous.  Mrs.  Lindburg  went  on 
ihe  train  with  plaintiff  from  Lindenwood  to  St.  Louis  the  morn- 
ing of  the  day  the  plaintiff  was  injured.  They  occupied  the  same 
*eat.  She  remembered  hearing  the  plaintiff  met  with  an  accident 
lhat  day.  She  did  not  see  her  for  some  time,  some  two  or  three 
months  after  that.  During  that  time  she  lived  on  the  adjoining 
lot  to  the  plaintiff.    Mrs.  Nellie  Linsey,  the  sister-in-law  of  the 
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plaintiff,  who  had  known  her  for  21  years,  and  had  seen  her 
frequently  during  all  that  time,  testified  that  the  plaintiff  came 
to  visit  her  on  the  20th  of  November,  and  left  her  house  about 
3  o'clock  that  afternoon  to  go  to  the  station  to  return  to  Linden- 
wood.  Prior  to  that  date  the  plaintiff's  health  was  good,  and 
she  was  strong.  She  performed  all  her  household  duties  and  did 
her  own  cooking.  She  had  seen  the  plaintiff  frequently  since  the 
night  of  her  injury  and  had  observed  her  physical  condition. 
She  had  been  sick  most  of  the  time,  and  Mrs.  Quin's  husband 
and  son  performed  the  household  duties.  Plaintiff  either  sat  in 
a  chair  or  laid  down.  She  was  confined  to  her  bed  for  three 
months  after  the  accident. 

Dr.  R.  S.  Hill  testified  that  he  was  a  physician,  a  graduate 
of  the  Homeopathic  Medical  College  of  Missouri,  and  had  known 
the  plaintiff  since  1902.  He  was  called  to  treat  her  profession- 
ally on  the  morning  of  November  21,  1903.  Her  husband  asked 
him  to  call.  He  went  to  their  house,  and  found  the  plaintiff  in 
bed,  complaining  of  a  severe  headache,  great  pain  in  her  back 
between  the  shoulder  blades,  and  said  that  the  pain  would  start 
there  and  shoot  clear  through  her  body ;  also  had  severe  pains  in 
her  left  knee  and  right  shoulder.  He  was  told  the  history  of  tlie 
case  as  above  detailed,  and  he  examined  her  carefullv.  He  found 
no  outward  bruises  or  abrasions,  the  symptons  being  all  sub- 
jective. That  is  a  symptom  given  by  the  patient  of  her  feelings. 
She  had  a  very  low,  soft  pulse,  which  indicated  a  considerable 
shock.  He  administered  anodynes  and  opiates,  and  changed  a 
number  of  times.  The  pains  were  exceedingly  stubborn,  and  did 
not  yield  to  his  treatment.  He  then  applied  liniments  and  out- 
ward applications,  but,  for  a  long  time,  without  success.  He 
worked  on  the  case  for  probably  two  months.  Then  afterwards 
visited  her  at  longer  periods.  He  continued  to  prescribe  for  her 
after  that.  He  testified  that  an  abnormal  pulse  could  not  well 
be  simulated.  A  hypothetical  question  covering  the  material 
facts  as  to  how  the  injury  occurred  was  propounded  to  him,  and 
he  was  asked  if  a  fall  of  that  character  would  probably  ijiduce" 
the  injuries  of  which  she  complained,  and  he  answered  that  in 
his  opinion  such  an  injury  would  produce  those  symptoms.  He 
testified  he  had  examined  the  plaintiff  about  two  weeks  before 
the  trial,  found  her  in  a  weakened  condition  with  a  low  con- 
dition of  the  sympathetic  nervous  system,  and  complaining  of 
pains  similar  to  those  that  she  had  complained  of  before  when 
she  was  first  hurt.  He  found  her  complaining  from  sensitive- 
ness in  the  spine  between  the  shoulder  blades,  from  sleepless- 
ness, and  the  loss  of  the  use  of  the  right  arm.  He  had  known 
the  plaintiff  before  the  alleged  accident  or  injury,  and  she 
seemed  to  be  in  moderate  good  health,  going  about  her  house, 
doing  her  household  duties  so  far  as  he  knew.  On  cross-exam- 
ination he  stated  that  he  treated  her  about  two  months  after 
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the  injury,  but  not  conlinuously  that  long.  He  went  regularly 
fi.ir  aboui  two  weeks.  Hu  was  asked  if  he  had  been  able  to  come 
\n  any  conclusion  why  liis  treatment  did  not  relieve  her,  and  he 
answered  that  he  reached  the  opinion  that  there  must  be  some- 
thing internal  the  matter.  He  could  not  find  any  external  in- 
juries upon  her  body. 

Frank  Murphy  and  Mr.  Isaac  Brown,  bpth  of  whom  were  in 
business  in  St.  Louis,  but  lived  at  Lindenwood,  testified  to  having 
occasion  to  use  defendant's  railroad  from  Lindenwood  to  St. 
Louis  for  a  number  of  years.  They  were  familiar  with  the  con- 
dition of  defendant's  .■station  and  tracks  throughout  the  month 
of  November,  1903.  On  the  20th  of  November  there  were  three 
tracks  at  this  station.  The  company  was  retracking  its  station 
and  relaying  its  tracks,  excavating  the  natural  soil  and  putting 
in  cinders  and  cbaiiginf;  the  tracks.  The  evidence  was  that  at 
Ihai  date  there  were  piles  of  cinders  and  gravel  that  had  been 
thrown  out  by  the  construction  men,  waiting  for  the  men  to  put 
them  in  shape.  The  tracks  were  very  rough,  and  the  platform 
had  been  removed.  Tbu  surface  of  the  ground  in  and  around 
the  tracks  was  very  uneven.  The  distance  from  the  steps  to  the 
BTonnd  was  a  foot  in  some  places,  and  in  others  six  feet.  At 
f^me  places  there  would  be  piles  of  cinders  and  gravel,  which 
Mould  almost  touch  the  steps.  Mr.  Gruner  testified  to  practically 
Ihe  same  effect,  saying  that  there  were  holes  probably  four  feet 
from  the  ground  up  to  the  first  car  steps  at  places  in  the  said  sta- 
tion. It  was  in  a  toni-up  condition  practically  for  a  month  in 
Xovember. 

Other  witnesses  testified  to  the  general  good  health  of  the  plain- 
lilT  prior  to  her  injury,  and  to  her  inabilily  to  do  anything  about 
her  household  duties  afitr  her  injury,  and  the  fact  that  slie  was 
confined  to  her  house  and  bed  after  she  was  hurt. 

Two  physicians.  Dr.  Farrell  and  Dr.  William  M.  Hoge,  tes- 
litied  as  experts  in  the  case.  Dr.  Farrell  was-  a  graduate  of 
Uashinfton  L'riversity  ^[edical  department,  and  was  in  the 
clinic  in  the  L'niversily  Hospital.  He  was  surgeon  of  the  First 
Regiment  and  acquainieil  with  the  plaintiff.  He  examined  and 
diagnosed  plaintiff's  case  some  five  weeks  before  the  trial,  mak- 
ing a  thorough  examination,  and  subsequently  assisted  Dr. 
Hoge.  He  found  ceriani  paralytic  conditions,  namely  her  in- 
ability to  raise  her  arm  above  a  certain  point;  her  inability  to 
raise  her  arm  to  the  head  above  a  right  angle:  difficulty  in  walk- 
ing: apparently  little  use  of  the  left  arm:  want  of  sensitiveness 
in  certain  muscles — on  the  application  of  a  sharp  instrument 
'he  could  not  tell  whether  it  was  the  point  or  the  head  of  a  pin. 
and  she  could  not  fcyl  it  when  stuck  in  her.  He  tested  the  whole 
"f  her  body.    He  thought  this  condition  was  permanent. 

Dr.  Koge,  a  physician  of  22  years'  practice,  a  graduate  of  the 
St.  Louis  Medical  College  and  connected  with  the  Medical  De- 
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partment  of  Washington  University  as  chief  of  the  clinic  for 
nervous  diseases  and  a  specialist  in  this  department,  examined 
the  plaintiflF  on  the  20th  of  October,  1905,  about  a  week  before 
the  trial.    His  examination  was  principally  in  reference  to  the 
nervous  condition,  as  to  the  presence  of  any  functional  or  or- 
ganic disease  of  that  system.    There  were  certain  disturbances 
which  he   found   and  considered  objective    from   the   fact  that 
they  could  hardly  be  simulated,  even  if  the  patient  should  have 
been  so  disposed;  that  is  to  say,  one  area,  anaesthesia  covered 
exactly  half  of  the  body.    It  extended  exactly  to  the  median 
line  over  the  head,  face  and  trunk,  before  and- behind,  and  un; 
less  the  patient  had  been  very  well  posted  before,  she  could 
hardly  have  simulated  that,  even  if  she  had  desired  to  do  so. 
And  then  he   found* a  weakness  in  the  hand,  right  hand  and 
arm,  and  in  both  legs.    The  reflexes  in  both  legs  were  increased. 
There  was  also  a  reflex  found  in  the  left  foot,  and  extension 
of  the  toes  on  irritating  the  sole  of  the  foot,  which  is  consid- 
ered to  be  a  positive  sign  of  an  organic  lesion  on  the  spinal 
cord.    He  testified  that,  if  this  examination  was  properly  made, 
this  condition  could  hardly  be  simulated.    He  also  testified  that 
he  found  incontinence  of  urine,  and  he  considered  this  an  ob- 
jective test  from  the  observation  which  he  had  made.   He  tes- 
tified that  these  symptoms,  or  the  condition  which  was  indicated 
by  the  objective  symptoms,  were  in  all  probability  permanent, 
and  almost  certainly  so  after  this  length  of  time.    A  hypothet- 
ical question  was  propounded  to  this  doctor,  based  upon  the  age 
of  the  plaintiff  and  the  assumption  that  when  she  stepped  off  of 
the  steps  she  fell,  and  her  right  hand  was  wrested  from  the 
handrail,  and  the  back  of  her  head  hit  the  steps  or  some  other 
hard  substance,  and  that  prior  to  that  time  she  had  been  able 
to  sleep  well  and  perform  her  household  duties,  and  her  power 
of  locomotion  was  unaffected,  whether  or  not  that  character  of 
an   injury,   although   there   were   no  external   abrasions,  would 
probably  result  in  the  condition  in  which  he  found  plaintiff,  and 
he  answered  that  that  would  depend,  and,  being  directed  by  the 
court  to  answer  yes  or  no,  said  that  every  question  could  not  be 
answered  by  yes  or  no.    The  court  then  stated  to  him  that  the  ques- 
tion was  whether  this  condition  would  probably  result  from  such 
an  injury,  and  he  answered  that  he  would  say  yes  in  the  sense  that 
that  degree  of  injury  very  often  results   from  that  degree  of 
shock,  but  he  could  not  state  the  exact  chances  in  favor  of  or 
against.    He  was  then  asked  to  explain  what  he  meant  by  the 
reflexes,  and  he  answered  that  it  was  a  muscular  contraction, 
with  a  corresponding  motion  of  the  limb,  which  results  from 
putting  a  tendon  on  a  stretch  by  a  sudden  stroke,  as,  for  in- 
stance, tapping  the  knee  causes  the  foot  to  fiy  out.   The  sudden 
tension  put  on  the  tendon  puts  the  muscle  on  the  stretch,  and 
causes  a  sudden  contraction.    The  same  may  be  brought  about 
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bv  irritating  the  skin  in  certain  areas.  For  instance,  ticl^ling  the 
iflle  of  the  fcxDt  produces  an  involun.tary  muscular  tension,  and 
this  will  occur  without  the  intervention  of  the  will  or  conscience. 
They  may  occur  in  unconscious  persons,  as  well  as  conscious, 
provided  the  conditions  are  suitable,  and  their  occurrence  or 
failure  are  indications  that  vary  with  the  conditions  of  the 
nervous  system.  There  was  other  evidence  as  to  the  condition 
of  the  station  grounds  practically  to  the  same  effect  as  already 
detailed  by  the  other  witnesses. 

On  the  part  of  the  defendant  August  Oberfelt.  a  civil  en- 
gineer in  the  enjployment  of  the  defendant,  testified  from  a 
profile  map.  showing  the  changes  that  had  been  made  in  the 
ilefendant's  station  yard  at  Lindenwood  in  1903.  He  did  not 
make  the  survey  himself,  and  was  not  employed  in  making  the 
changes  in  Lindenwood  in  1903.  According  to  his  testimony 
ihe  change  in  the  grade  going  east  from  the  station  300  feet 
amounted  to  I  foot  and  2^  inches,  and  there  was  no  change 
marie  going  west  from  the  depot.  On  cross-examination  he  tes- 
tified he  passed  over  this  ground  while  the  work  was  being  done 
frequently,  about  two  or  three  times  a  week,  and  that  the  com- 
]>any  lowered  the  ^rade  of  the  old  track  and  double -tracked  it. 
They  excavated  the  earth  and  moved  it  with  a  steam  shovel. 
The  track  going  into  St.  Louis  was  next  to  the  station,  and  the 
track  coming  out  from  St.  Louis  was  put  down  after  the  grade 
hail  been  established.  A  temporary  track  was  put  in  while  the 
ivurk  of  excavation  was  being  done. 

J.  W.  Withinglon  testified  that  he  was  a  conductor  on  the  de- 
fendant's train  that  left  St.  Louis  at  5:24  on  the  afternoon  of 
November  20,  1903:  that  it  was  his  duty  to  be  between  the 
imoker  and  the  first  ladies'  coach.  The  out-bound  trains  used 
lilt  track  to  the  north,  and  there  was  no  platform  at  Linden- 
ft'iMd.  and  the  station  ground  was  usually  filled  up  with  cinders. 
He  testified  that  the  train  that  night  consisted  of  five  cars,  a 
ba^agc  car  and  four  coaches.  The  baggage  car  was  next  to  the 
engine,  and  the  smoker  next  to  the  baggage,  and  the  other  three 
Cliches  were  for  passengers,  ladies  and  gentlemen.  These  cars 
were  lighted  before  they  left  the  station  in  St,  Louis  with  what 
i-'  known  as  "Pintsch  gas  lamps,"  There  were  four  lamps  in  a 
far  up  in  the  ventilator.  These  cars  had  large  windows.  He 
tc^ified  that  when  they  got  to  Lindenwood,  his  station  was  be- 
tween the  .smoker  and  the  first  ladies'  car  discharging  and  tak- 
ing up  passengers.  He  had  his  conductor's  lantern  with  him, 
there  was  a  brakeman  and  a  porter  who  worked  back  in  the 
next  two  cars.  There  were  five  places  on  that  train  where  peo- 
ple could  get  off.  and  there  were  only  three  employees  to  attend 
f|>  them.  He  testified  that  he  had  no  remembrance  of  Mrs. 
Quin  getting  ofT  of  the  train  that  night,  or  of  her  falling  down 
or  being  injured  in  any  way;  did  not  learn  it  until  the  latter 
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part  of  the  next  February.  He  testified  that  in  the  change  of 
the  station  grounds  the  track  was  left  pretty  near  on  the  same 
grade  that  it  had  always  been.  There  was  a  platform  there,  but 
it  was  used  only  on  the  in-bound  trains,  and  the  outbound  trains 
took  the  north  track,  and  there  was  no  platform  to  that  On 
cross-examination  he  said  suburban  conductors  like  himself  re- 
ally performed  the  duties  of  porters  in  the  discharge  and  re- 
ceipt of  passengers  at  the  several  stations;  that  is,  they  assist 
ladies  and  children,  old  and  feeble  people,  on  and  off  the  trains; 
that  his  duty  was  to  get  down  on-  the  ground  and  assist  them  in 
alighting.  He  could  not  state  whether  on  that  particular  night 
the  porter  was  between  the  third  or  fourth  coach.  Their  duties 
were  similar  to  his  in  assisting  passengers. 

F.  Huffsmith  testified  that  he  was  brakeman  on  that  train, 
but  he  cannot  remember  the  condition  of  the  ground  at  the 
station  about  the  20th  of  November.  His  duty  was  to  help  pas- 
sengers on  and  oflF  the  train  when  it  stopped.  He  remembered 
that  they  had  cinders  put  in  at  Lindenwood,  and  that  the  dis- 
tance from  the  step  of  the  train  to  the  ground,  when  they  were 
lowering  the  tracks,  was  greater  than  at  other  times.  He  could 
not  say  how  much. 

George  Daish,  superintendent  of  construction,  testified  that  he 
was  double-tracking  the  Frisco  in  1903  from  Chouteau  to  Spring 
Park.  He  testified  that  there  was  no  platform  at  Lindenwood 
between  the  tracks,  but  that  there  were  cinders.  The  company 
excavated  during  the  day  and  moved  the  track  over  and  filled 
in  at  'Uight.  Testimony  of  the  defendant's  witnesses  was  to  the 
eflfect  that  some  work  had  been  done  in  the  way  of  shifting  the 
tracks  of  the  defendant  opposite  or  near  the  station  at  Linden- 
wood, but  as  the  work  progressed  the  ground  was  left  smooth, 
and  at  the  close  of  each  day's  work  the  ground  w^as  left  smooth 
opposite  and  near  the  station,  and  this  work  had  all  been  com- 
pleted before  November  5,  1903,  and  after  that  time  the  ground 
was  not  disturbed. 

The  defendant  also  introduced  as  a  witness  Dr.  Floyd,  a 
surgeon  of  the  defendant,  who  testified  that  he  made  a  careful 
examination  of  plaintiflF  in  December,  1903,  soon  after  the  ac- 
cident, and  could  discover  no  objective  symptoms  of  any  in- 
jury, and  at  this  time  she  was  in  bed  with  her  clothes  on— ^such 
clothes  as  a  woman  usually  wears  about  her  house — and  with  a 
cold  cloth  around  her  head,  and  he  thought  had  been  placed 
around  her  head  just  before  he  was  admitted  to  examine  her. 
He  testified  he  went  to  her  home,  and  was  invited  by  her  hus- 
band to  come  in  and  see  her.  She  was  in  bed  with  a  cloth  tied 
around  her  head,  groaning.  She  said  she  was  feeling  badly. 
"I  asked  her  how  long  she  had  been  confined  to  her  bed,  and  she 
said  several  days.  I  discovered  that  the  cloth  around  her  head 
was  cold,  did  not  have  the  warmth  of  her  body."   He  said  to  her 
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he  would  like  to  find  out  all  about  this,  and  she  said  "Certainly," 
and  without  mticli  ailo  In.'  pulled  down  the  covers,  and  she  was 
in  bed  with  her  clothes  im.  "I  went  on  with  the  examination, 
and  could  discover  no  objective  symptoms  of  injury  of  any 
kind.  I  found  her  meniLiry  was  good.  She  said  she  had  great 
pain  about  her  shoulders,  but  upon  applying  a  test  for  pain,  her 
condition  showed  me  she  had  no  pain  or  it  was  imaginary."  On 
cio$»-examinalion  he  stated  that  the  dress  tliat  she  had  on  was 
an  ordinary  calico  dress  ur  wrapper,  and  the  usual  underclothes. 
She  had  on  no  shoes.  He  further  stated  in  answer  to  the  ques- 
tion: "Q,  In  your  experience  have  you  ever  known  a  person  to 
have  suffered  a  severe  injury  and  have  no  outward  sign  of 
abrasions  or  contusions  of  any  kind?  A.  That,  as  compared  to 
the  total  number  of  cases,  they  are  very  rare.  Q.  But  they  do 
occur,  do  they?  A.  It  is  possible;  yes.  sir.  Q.  Have  you  ever 
treated  a  person,  who  has  been  struck  hy  a  blunt  instrument  and 
whose  body  does  not  show  some  abrasion  or  contusion  ?  A.  Yes. 
?ir:  I  have  treated  them." 

1.  It  is  insisted  by  the  defendant  that  the  circuit  court  should 
have  directed  a  nonsuit  on  the  ground  that  the  contributory 
ne^igence  of  the  plainiift"  barred  her  recovery.  This  contention 
i*  predicated  tipon  the  fart  that  it  was  negligence  on  the  part  of 
tlie  plaintiff  lo  leave  the  car  at  the  door  through  which  she 
jiassed  out  because  the  i.nher  passengers  went  out  at  the  other 
door,  and  that  when  slic  reached  the  platform  of  the  car  she 
lliere,  and  she  found  no  conductor  or 
lelp  her  off.  and  she  had  no  right,  or 
tempting,  to  pass  from  the  car  under 
ii  attempt  lo  alight  from  the  car  in  the 
danger,    even    though    the    surface 


found  it  was  dark  < 
other  Irainmen  there  to  I 
at  least  was  negligent  in  ; 
such  circumstances ;  tliat  i 

<!arkness   was    fraught   \\ 


C'f  the  ground  was  level  and  a  normal  distance  from  the  < 
sleps.  In  this  same  connection  it  is  argued  that,  because  the 
plaintiff  came  to  this  same  station  in  the  morning  when  she 
went  to  St,  Louis,  and  was  there  some  5  or  10  minutes  before 
lier  train  arrived  for  the  eity,  it  was  impossible  for  her  to  have 
iailed  to  observe  the  ci.indition  of  the  ground  that  forenoon, 
ami  see  that  it  was  rouL;li.  uneven,  and  excavated,  as  her  evi- 
'lence  tended  to  show;  that  her  apprehension  that  she  might  not 
Tiave  lime  to  go  back  to  the  other  end  of  the  car  to  alight  did 
not  justify  her  in  taking  the  risk  of  alighting  at  this  door  or 
from  this  platform;  and  that  any  accident  or  injury  that  did 
ocair  to  her  was  the  result  of  her  own  carelessness  in  not  avail- 
ing herself  of  a  safer  method  of  leaving  the  train.  It  is  also 
urged  in  support  of  this  proposition  that  the  plaintiff  had  often 
traveled  from  this  station  to  St.  Louis,  and  knew  that  the  reg- 
ular slopping  place  of  this  west-bonnd  train  was  not  al  a  plat- 
form, but  that  the  passengers  got  off  of  the  train  upon  the 
gT'JUnd  between  the  tracks. 
The  testimony  tended  to  show  that  when  the  train  reached  Lin- 
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denwood  it  was  dark;  that  this  train,  which  was  a  suburban 
passenger  train,  usually  stopped  about  one  minute  to  allow  pas- 
sengers to  alight;  that  the  front  door  was  not  locked,  and  no 
warning  was  given  passengers  to  go  to  the  rear  door  to  alight 
instead  of  the  front  door;  that,  although  it  was  dark,  plaintiff 
was  not  advised  it  was  dangerous  to  go  out  at  that  door  and 
leave  the  car.  It  was  the  duty  of  the  defendant  to  provide  suit- 
able, safe,  and  convenient  means  for  the  ingress  and  egress  of 
its  passengers  into  and  out  of  its  trains.  It  stands  admitted 
that  this  train  did  not  stop  at  the  platform,  but  passengers  were 
compelled  to  alight  on  the  ground.  Plaintiff  testified  •  she  ex- 
pected to  find  a  brakeman  or  porter  to  assist  in  alighting,  but, 
finding  none,  and  fearing  that  she  might  be  carried  to  the  next 
station,  thought  she  could  get  off  in  safety  by  herself,  and  by 
reason  of  the  great  distance  to  the  ground,  which  she  could  not 
measure  in  the  darkness,  she  fell,  and  her  hand  was  wrested 
from  the  handrail.  Being  near  the  front  of  the  car,  plaintiff 
says  she  did  not  notice  when  she  went  out  what  direction  other 
passengers  were  going,  arid  she  was  not  directed  to  go  to  the 
other  door.  By  this  assignment  of  error,  defendant  seeks  to 
avoid  liability  by  insisting  that  plaintiff  was  guilty  of  such  con- 
tributory negligence  as  will  bar  her  recovery  because  she  vol- 
untarily adopted  a  dangerous  way  when  a  safe  way  was  open 
to  her.  But  this  defense  is  inconsistent  with  the  testimony  of 
the  defendant's  conductor,  who  testified  that  he  was  at  that  front 
door  with  his  lantern,  thus  making  it  a  proper  and  safe  way  to 
leave  the  car.  If  he  was  there,  and  it  was  dangerous  to  alight 
from  the  front  platform,  it  was  his  duty  to  have  warned  plain- 
tiff of  the  danger  and  directed  her  to  go  the  other  way.  If  he 
was  not  there,  and  it  was  dangerous,  as  defendant  now  asserts, 
then  the  defendant  was  negligent  in  not  having  some  one  there  to 
warn  passengers,  or  at  least  have  had  that  door  locked  and  have 
directed  plaintiff  to  go  to  the  rear  platform  to  get  off*. 

The  claim  that  plaintiff  was  chargeable  with  notice  of  the 
uneven  surface  of  the  station  grounds  because  she  had  gone  to 
St.  Louis  that  morning  from  its  station  or  platform  at  that  place 
and  waited  there  5  or  10  minutes  is  entirely  inconclusive.  She 
testified  she  paid  no  attention  to  the  ground,  and  had  no  occa- 
sion to  do  so.  The  defendant  having  provided  this  place  for  its 
passengers  to  alight,  and  stopped  its  train  there  in  the  night  and 
announced  the  station,  and  not  having  warned  plaintiff  not  to 
get  off  at  this  end  of  the  train,  she  had  a  perfect  right  in  the  ab- 
sence of  knowledge  of  the  danger,  to  presume  she  could  alight 
in  safety.  The  facts  of  this  case  distinguish  it  from  that  class 
of  cases  cited  by  the  defendant,  wherein  a  passenger  in  the  day- 
time, with  full  notice  of  the  customary  and  safe  exit  from  the 
train,  voluntarily  elects  to  leave  the  train  by  a  way  known  to 
be  dangerous,  and  no  invitation  or  direction  given  by  the  com- 
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[lanv  of  its  servants  to  pass  oilt  that  way,  or  a  case  like  that  of 
R.  R.  Co.  V.  Dingman.  1  III.  App.  162,  in  which  a  lady  boarded 
a  train  at  night  and  while  it  was  raining,  and  requested  the  con- 
iluctor  to  show  her  off,  and  he  promised  to  do  so,  at  her  desti- 
naiion.  When  the  train  reached  the  station,  the  conductor  came  ' 
m  and  announced  the  station.  Instead  of  going  to  the  front 
door  where  the  conductor  stood  with  his  lantern,  and  was  ready 
iti  assist  her  and  was  helping  other  passengers  off,  she  went  to  a 
rear  door,  and  stepped  off  in  the  dark  and  fell  into  a  culvert.  In 
that  case  the  court  held  that  unquestionably  it  was  the  duty  of  the 
railway  companies  to  provide  for  their  passengers  suitable,  safe, 
and  convenient  places  for  landing  from  their  cars,  and  furnish 
reasonable  facilities  for  alighting  with  safety,  but  it  was  also  the 
liutj-  of  passengers  lo  exercise  due  care  to  avoid  injury;  and, 
where  a  propfr  landing  place  is  provided,  and  the  passenger 
Itnows.  or  has  means  of  ascertaining,  its  locality,  he  should  make 
hi;  exit  at  the  place  so  provided,  and  if  he  unnecessarily  and 
negligently  exposes  himself  to  danger  and  is  injured,  the  In- 
jun- is  the  result  of  his  own  act.  In  this  case  the  testimony  of 
the  conductor  was  that  this  front  exit  was  one  of  the  usual 
places  of  exit,  and  that  this  was  the  usual  place  to  assist  pas- 
•engers  off.  Certainly  the  plaintiff  was  not  guilty  of  negligence 
in  going  to  that  door  under  defendant's  own  showing.  While 
the  jury  found  the  conductor  was  not  ihere  that  night,  and  he 
could  only  stale  that  he  was.  because  such  had  been  his  uniform 
custom,  he  might  have  been  elsewhere  on  other  duty,  but  this 
would  not  change  the  fact  that  the  door  out  of  which  plaintiff  left 
ihe  car  was  the  usual  exit,  and  in  adopting  that  way  she  could  not 
be  chained  with  leaving  the  train  at  a  known  dangerous  and  un- 
usual way,  for  that  she  knew  the  uneven  surface  of  the  sta- 
tion grounds. 

The  facts  of  this  case  bring  it  within  the  principle  announced 
in  Eichom  V.  Ry.  Ob..  130  Mo.  575,  32  S.W.  993.  In  that  case, 
as  in  this,  the  defendant  sought  to  escape  liability  on  the  ground 
ihat  the  plaintiff  was  negligent  in  attempting  to  board  the  train 
irom  the  east  side  instead  of  the  west,  and  asserted  that  it  was 
its  custom  to  place  its  servants  upon  the  west  side  to  assist  pas- 
Mrngers  in  getting  on  and  off  the  trains,  but  the  evidence  did  not 
sustain  that  claim.  It  was  shown  that  passengers  got  off  and  on 
im  either  side,  and  there  was  nothing  to  indicate  any  more  prep- 
aration to  receive  and  assist  passengers  on  or  off  of  the  train  on 
the  wesl  side  than  ihere  was  on  the  east.  In  this  case  the  appear- 
ance* did  not  indicate  that  it  was  any  safer  for  the  plaintiff  to 
have  gone  out  of  the  rear  door  instead  of  the  front  door,  save 
and  except  that  it  turned  out,  on  this  particular  occasion,  there 
nas  no  one  at  the  front  door  lo  assist  her  in  alighting,  and  the 
e*-idence  tended  to  show  that  other  passengers  did  alight  from 
the  rear  end,  but  as  already  said,  there  was  no  platform  for  any 
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of  the  passengers  to  disembark  upon,  and  according  to  the  de- 
fendant's own  evidence,  the  same  preparation  was  made  for  pas- 
sengers to  alight  upon  the  ground  at  the  front  end  as  there  was 
at  the  rear  end,  and  plaintiff,  having  gone  to  the  front  end  with- 
out any  warning  to  go  to  the  rear,  and  without  any  knowledge 
that  it  would  be  dangerous  to  get  off  at  this  place,  we  think  can- 
not be  charged  with  such  contributory  negligence  as  will  bar  her 
recovery.  As  was  said  in  Eichorn  z\  Ry.  Co.,  supra :  ^'Carriers 
of  passengers  should  anticipate  that  both  old  and  young  women, 
feeble  and  delicate  people,  as  well  as  the  strong  and  robust,  will 
seek  passage  on  their  cars,  and  provide  suitable  platforms  or 
steps  for  that  purpose.  The  question,  after  all,  was  simply 
whether  the  failure  of  the  defendant  to  have  a  suitable  platform 
or  other  suitable  or  safe  means  for  getting  on  the  train  was  the 
cause  of  plaintiff  getting  hurt  in  endeavoring  to  board  the  train, 
and  even  if  it  was,  whether  the  plaintiff,  by  her  own  fault  or 
negligence,  did  not  contribute  directly  to  this  result.  The  facts 
were  few  and  simple,  and  the  question  of  defendant's  negligence 
and  plaintiff's  contributory  negligence  were  properly  submitted 
to  the  jury." 

This  case  is  also  strikingly  similar  in  its  essential  facts  to  that 
of  Fillingham  v.  St.  Louis  Transit  Company,  102  Mo.  App.  573, 
77  S.  W.  314.  In  that  case  as  in  this,  the  defendant  insisted  that 
the  plaintiff  was  guilty  of  contributory  negligence  in  stepping 
down  at  the  spot  which  she  knew  was  dangerous  instead  of 
going  to  the  rear  of  the  car,  which,  it  is  said,  was  opposite  a  level 
piece  of  ground.  The  evidence  was  conflicting  as  to  the  nature 
of  the  ground  at  this  place.  The  Court  of  Appeals,  after  stating 
facts,  said:  *'\Vhat  is  certain  is  that  passengers  were  permitted 
to  alight  from  any  portion  of  the  footboard,  and  that  plaintiff 
was  permitted  to  do  so  without  remonstrance.  It  has  already 
been  shown  that  plaintiff  did  not  fully  realize  the  length  of  the 
step  she  had  to  take,  or  knew  precisely  what* sort  of  ground  she 
would  have  to  step  on.  While  she  said  the  distance  was  3  or 
4  feet,  other  witnesses  said  that  it  w^as  22  inches.  That  she  was 
negligent  as  a  matter  of  law  in  getting  off  there  would  be  to 
lose  sight  of  the  high  grade  of  care  the  carmen  were  bound  to 
take  of  her.  She  really  got  off  where  she  did  at  their  invitation. 
The  car  was  so  constructed  that  passengers  could  alight  from  it 
by  either  side  by  stepping  on  the  running  board  and  from  it  to 
the  ground,  and  it  was  expected  that  th^  would  alight  in  that 
manner,  the  conductor  calling  out  the  station  and  watching  as 
she  moved  to  leave  the  car,  all  of  which  acts  the  conductor  did 
certainly  amounted  to  an  invitation  for  her  to  leave  it  where  it 
stood."  Certainly  the  defendant  in  this  case  got  the  full  benefit 
of  the  law  on  this  point  by  instruction  No.  5,  given  at  its  request, 
as  follows :  "The  court  instructs  the  jury  that  it  was  not  the  duty 
of  the  defendant,  or  any  of  its  train  crew,  to  assist  the  plaintiff 
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in  alighting  from  ilie  car  in  wliich  she  was  transported  from 
St.  Louis  to  Lindi-Liwood  on  the  20th  day  of  November,  1903, 
unless  she  requested  or  advised  them,  or  some  of  them,  that  she 
ilesired  or  needed  such  assistance,  and  the  evidence  does  not 
show,  or  tetid  to  show,  that  she  either  requested  any  such  as- 
sistance or  advised  any  one  that  she  needed  it."  And  by  the  third 
instruction  for  the  defendant  the  jury  were  told  "that,  if  the 
plaintiff  was  injured  while  attempting  to  alight  from  the  said 
train,  if  they  should  further  find  that  her  injuries  were  caused 
by  her  own  carelessness  and  the  lack  of  ordinary  care  in  at- 
tempting to  alight  at  a  place  and  under  ciraimstances  where  it 
was  dangerous  for  her  to  make  the  attempt,  then  she  could  not 
recover."  We  think  that  question  of  plaintiff's  contributory 
negligence,  under  all  the  facts  developed  in  this  case,  was  a 
ijuestion  for  the  jury,  and  that  the  court  properly  refused  the 
demurrer  to  the  evidence  on  that  ground. 

2.  It  is  next  in'^isied  by  the  defendant  that  it  was  required  to 
exercise  only  ordinary  care  as  to  its  platform  and  station 
grounds.  It  as-;ail-.  the  first  instruction  given  by  the  court  in 
behalf  of  the  plaiiuitf,  in  that  it  told  the  jury  that,  "the  defend- 
ant owe<i  the  plaintiff  the  duty  of  exercising  that  high  degree  of 
care  which  a  very  cautious  and  prudent  person  similarly  situated 
would  exercise  for  her  own  safety,  including  the  matter  of  pro- 
viding her  with  a  safe  means  of  egress  from  its  train  at  the 
point  of  her  -destination,  and  the  failure  of  the  defendant  to 
exercise  such  degree  of  care  would  constitute  negligence,"  and, 
"If  from  the  evidence  they  beheve  that  the  plaintiff,  on  No- 
vember 20,  1903,  was  a  passenger  upon  one  of  defendant's 
trains,  and  that  her  destination  was  Lindenwood  Station,  and 
that  at  Lindenwood  Station  the  defendant  stopped  its  train  for 
the  purpose  of  allowing  plaintiff  to  disembark,  and  plaintiff  in 
the  exercise  of  ordinary  care — that  is,  such  care  as  an  ordi- 
narily prudent  person  similarly  situated  would  exercise  in 
her  attempt  to  disembark  from  said  train — was  injured  by 
rea.TOn  of  stepping  into  or  falling  into  a  hole  or  excavation 
that  existed  there,  if  they  found  such  excavation  or  hole 
existing,  and  that  the  defendant  was  guilty  of  negligence  in 
permitting  such  hole  or  excavation,  if  any  there  was.  to 
be  there,  and  in  stopping  its' train  and  inviting  plaintiff  to 
alight  there,  if  they  found  such  was  the  fact,  and  that,  as  the 
ilirect  and  immediate  result  thereof,  the  plaintiff  sustained  the 
injury,  then  their  verdict  should  be  for  the  plaintiff."  The 
contention  is  that  the  defendant  was  bound  to  exercise  only  or- 
dinary care  with  respect  to  its  station  groimds  and  plaifcrms, 
and  that  this  rule  is  clearly  recognized  in  the  case  of  Robertson 
v.  Wabash  R.  R.  Co.,  152  Mo.  382,  53  S.  W.  1082.  The 
learned  counsel  seeks  to  limit  this  instruction  to  the  condition  of 
the  defendant's  station  ground  and  to  the  degree  of  care  which 
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a  carrier  must  exercise  with  respect  to  station  grounds  and  plat- 
forms when  used  by  persons  after  the  relation  of  carrier  and 
passenger  has  ceased  or  before  it  has  begun,  whereas  the  gist 
of  the  instruction  is  directed  to  the  defendant's  negligence  in 
stopping  its  train  at  an  unsafe  place  and  inviting  plaintiflF  to 
alight  there.  The  whole  instruction  must  be  read  and  considered 
together,  and  when  so  read  it  announced  the  degree  of  care  which 
the  defendant  was  bound  to  exercise  towards  the  plaintiff  as  a 
passenger.  The  rule  is  tersely  stated  in  Fillingham  v  Transit 
Co.,  102  Mo.  App.,  Iqc.  cit.  581,  77  S.  W.  314,  316,  by  Judge 
Goode,  wherein  he  says :  "The  next  point  to  be  examined  is  as 
to  whether  the  contract  for  carriage  was  in  force  while  plain- 
tiflF was  leaving  the  car,  or  had  previously  terminated.  In  other 
words,  when  does  such  a  contract  end?  This  is  a  material 
question  in  determining  the  degree  of  care  the  defendant  owed 
the  plaintiff.  It  may  be  easily  answered.  The  contract  between 
a  passenger  and  carrier  continues  not  only  during  the  inten'al 
of  time  consumed  in  transporting  the  passenger  from  the  start- 
ing point  to  destination,  but  during  the  period  needed  for  a 
safe  exit  from  the  vehicle.  The  degree  of  care  required  of  the 
carrier  for  a  passenger's  safety  while  he  is  leaving  the  vehicle 
is  as  high  as  that  required  when  he  is  in  transit.  That  is  to  say. 
extraordinary  care  imposed  by  law  on  carriers  of  passengers 
begins  when  the  contract  of  carriage  takes  effect  oh  the  rights 
of  the  parties,  and  continues  unimpaired  until  the  contract  ends 
with  deposit  at  destination,  thus  protecting  passengers  as  they 
get  on  and  off  conveyances.  Part  of  this  duty  to  safeguard 
passengers  while  leaving  a  car  or  other  vehicle  consists  in  taking 
care  to  put  them  off  at  a  reasonably  safe  place.  This  rule  is  to 
be  distinguished  from  the  one  holding  a  carrier  only  for  lack  of 
ordinary  diligence  in  respect  to  platforms  and  approaches  in  ac- 
tions for  injuries  resulting  before  the  relation  of  carrier  and 
passenger  began,  or  after  it  ended."  Cobb  %\  Rv.  Co..  149 
Mo.  loc.  cit.  150,  50  S.  W.  310;  Kelley  v.  R.  R.  Co.,  112  N. 
Y.  443,  20  N.  E.  383,  3  L.  R.  A.  74.  In  Cobb  v.  Ry.  Co.,  149 
Mo.,  loc.  cit.  150,  50  S.  W  310,  it  was  said  by  this  court:  "The 
case  of  Kelley  v.  R.  R.  Co.,  112  N.  Y.  443,  20  N.  E.  383,  3  L 
R.  A.  74,  cited  in  support  of  the  proposition  that  the  very  high 
degree  of  care  demanded  by  a  carrier  does  not  attach  to  even' 
incident  of  its  business,  does  not  reach  the  question  of  the  care 
required  of  the  conductor  in  guarding  the  safety  of  passengers 
while  on  or  in  the  act  of  alighting  from  his  train.  There  the 
plaintiff  had  been  a  passenger,  but  had  alighted  in  safety,  and, 
as  he  was  leaving,  fell  on  the  sidewalk  because  it  was  slipper}'. 
The  court  held  that  in  furnishing  approaches  to  its  car,  such 
as  platforms,  halls,  sidewalks,  and  the  like,  the  carrier  is  re- 
quired to  exercise  only  ordinary  care."  "Common  carriers  are 
not,  of  course,  insurers  of  the  safety  of  those  they  convey,  nor 
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answerable  for  an  accident  no  matter  how  produced,  but  only 
fcr  those  accidents  which  can  be  traced  to  some  neglect  of  diity. 
In  every  such  case  the  question  is  one  of  negligence,  which 
must  appear  either  from  the  testimony  or  the  nature  of  the  ac- 
cident. Hence  if  the  injury  happens  to  a  passenger  in  getting 
off  a  vehicle  at  a  difficult  landing  place,  and  is  caused  thereby, 
liie  carrier's  responsibility  depends  on  whether  it  was  negligent 
in  discharging  the  passenger  at  the  place."  Fillingham  v.  Ry.  Co., 
suCra.  In  Robertson  r.  Railroad,  152  Mo.  382,  53  S.  W.  1082.  we 
had  before  us  in  judgment,  a  case  of  a  young  lady  injured  by 
reason  of  a  defective  platform  as  she  approached  the  train  to 
become  a  passenger,  and  what  was  said  there  was  in  no  manner 
intended  to  conflict  with  what  was  said  in  Cobb  v.  R.  R.  Co., 
149  Mo.,  loc.  cit.  150.  50  S.  W.  310.  We  think  the  two  cases 
are  entirely  harmonious,  and  that  the  distinction  drawn  by  the  St. 
Louis  Court  of  Appeals  in  Fillingham  f.  Transit  Co.,  supra,  was 
a  correct  statement  of  the  law.  The  instruction  complained  of 
did  not  hold  the  defendant  to  the  high  degree  of  care  required  for 
a  passenger  as  to  the  condition  of  its  depot  grounds,  but  did  bold 
ii.  and  properly  so.  for  that  high  degree  of  care  in  inviting  the 
plaintiff  to  alight  at  an  unsafe  place  in  the  dark.  We  think  the 
in^u-uction  fairly  and  correctly  presented  the  law  as  to  the  duty 
of  the  defendant,  and  that  there  was  no  error  in  giving  it. 

3.  Error  is  predicated  upon  the  refusal  of  the  court  to  exclude 
ihe  testimony  of  Mrs.  Quin  as  to  the  effect  of  the  injury  upon  her 
lower  limbs.  The  evidence  on  this  point  was  as  follows:  "Q. 
How  about  your  lower  limbs?  A.  It  is  this  left  limb  that  is  giv- 
ing out  completely,  so  1  fell  several  times  trying  to  get  up.  Q.  Are 
you  able  to  walk  without  assistance  or  to  go  about  ?  A.  No,  sir." 
Xo  objection  was  made  to  these  questions  and  answers  at  the  time 
ihey  were  propounded  and  answered,  but,  soon  after  these  replies 
"ere  given,  counsel  for  the  defendant  stated  to  the  court  that  his 
aticntion  had  just  been  called  to  the  fact  that  there  was  no  allega- 
tion in  the  petition  concerning  injury  to  plaintiff's  leg,  and  moveil 
the  court  to  strike  out  this  evidence.  The  allegation  of  (he  pe- 
tition was  thai  the  entire  nervous  system  was  shocked  and  im- 
paired by  the  injury,  and  Doctor  Farrell  testified  that  the  appar- 
ent httle  use  of  the  plaintiff's  left  limb  was  an  objective  symptom 
of  plaintiff's  injury,  and  Doctor  Hoge  testified  that  the  objective 
^)Tiipioms  that  he  found  were  Ihe  plaintiff's  injuries  to  her  spine 
and  nervous  system,  with  weakness  in  both  limbs.  Tlie  testimony 
"S  the  plaintiff  was  not  that  her  left  leg  had  been  injured  in  the 
fall,  but  simply  that  it  was  giving  out  completely,  and  that  she  had 
fallen  several  times  in  trying  to  get  about,  which  symptoms  the 
physicians  testified  were  an  indication  of  the  injury  to  her  spine 
and  nervous  system;  in  other  words,  were  the  result  of  injuries 
to  her  spine  and  head,  of  which  she  complained  in  her  petition. 
UTiile  it  is  tnie  that,  where  the  petition  alleges  specific  injuries. 
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other  injuries  should  not  be  permitted  in  evidence,  we  do  not 
think  this  evidence  conflicts  with  that  rule,  as  the  weakness  of 
her  lower  limbs  was  the  result  of  the  injury  specifically  described 
in  the  petition.  We  think  the  court  committed  no  error  in  refus- 
ing to  strike  out  this  testimony. 

4.  It  is  next  urged  that  the  court  erred  in  permitting  the  plain- 
tiff to  introduce  opinion  evidence  as  to  the  health  and  physical 
condition  of  the  plaintiff  by  nonexpert  witnesses.  As  to  this 
point  Mrs.  Chambers  testified  that  the  plaintiff  had  lived  at 
her  house  since  the  accident.  Sh«  was  asked,  '*\Vhat  is  her 
physical  condition/'  and  she  answered,  **I  should  say  it  was 
very  poor.'*  Mrs.  Brown  said  she  had  known  the  plaintiff 
a  long  time,  and  had  seen  her  three  times  since  she  claimed  to 
have  been  injured.  She  was  asked  what  was  her  condition  then. 
This  was  objected  to  as  incompetent  and  immaterial,  and  the  com- 
petency of  the  witness  had  not  been  shown.  She  answered  that 
she  was  not  able  to  be  around  personally  to  work.  The  defend- 
ant moved  to  strike  out  this  answer  as  not  responsive  and  because 
the  witness  was  not  an  expert.  She  was  then  asked  if  she  was 
able  to  attend  to  her  household  duties  as  she  previously  had  been, 
and  this  was  objected  to,  and  she  answered  that  she  had  not  been 
able  to  do  anything.  She  was  asked,  **\Vhat  did  you  obser\'e  the 
trouble  was  with  her  ?'*  and  she  answered  that  she  thought  paraly- 
sis or  something  of  that  kind  might  result.  "I  mean  to  do  the 
best  I  can  to  tell  you,  but  she  was  very  feeble."  No  express  rul- 
ing was  made  on  these  objections  and  this  motion  against  the 
testimony  of  Mrs.  Brown,  and  there  was  no  express  exception 
taken  to  the  action  of  the  court.  In  State  v.  David,  131  Mo.,  loc. 
cit.  394,  395,  33  S.  W.  28,  31,  the  witness  was  asked  what  seemed 
to  be  the  matter  with  Henderson  ?  and  that  question  was  objected 
to  and  assigned  as  error,  and  it  was  said  by  this  court:  "It  is 
perfectly  competent  for  him  to  state  the  evidences  of  suffering 
and  pain  that  he  observed.  He  had  already  testified  that  the  de- 
ceased was  stooped  over  with  cramps,  and  was  holding  to  the  bed 
rail  as  if  in  extreme  pain :  that  he  had  brought  him  hot  coffee,  and 
that  he  could  not  drink  it.  He  was  asked  what  seemed  to  be  the 
trouble,  and  he  answered,  simply  that  he  seemed  like  he  could 
not  raise  himself  up  far  enough  to  swallow ;  looked  like  his 
nerves  and  everything  was  strained ;  he  could  not  swallow." 
Now  in  this  case  !Mrs.  Chambers  had  been  living  in  the  same 
house  with  the  plaintiff  since  the  latter  part  of  November  pre- 
ceding the  trial  of  this  case,  which  was  almost  a  year,  and  had 
seen  her  every  day  during  that  time,  and  that  she  had  been  there 
before  breakfast  and  at  bedtime,  and,  except  on  two  or  three  oc- 
casions, had  never  seen  plaintiff  out  of  her  chair.  In  Reid  7'.  In- 
surance Co.,  58  Mo.  421,  a  physician  who  had  treated  Reid,  was 
asked  whether  or  not,  at  the  time  of  making  an  application  for 
insurance,  Reid  was  in  good  health  and  free  from  any  symptoms 
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of  disease,  and  it  was  held  that  this  question  involved  a  mere 
conclusion ;  that  the  facts  should  have  been  stated  in  order  that 
it  might  have  been  seen  on  what  the  opinion  was  predicated. 
But  in  this  case  Mrs.  Chambers,  having  lived  in  the  house  for 
nearly  a  year  with'  the  |)laintifif,  with  an  opportunity  daily  to  ob- 
iene  her  condition,  was  competent  to  state  the  condition  of  ap- 
parent heahh  of  the  plaintiff.  In  Southern  R.  R.  v.  McLendon. 
63  .Via.  275.  276.  the  court  said:  ".A  nonexpert  witness  testified 
that  the  plaintifif  seemed  to  be  suffering  during  the  time  she  stayed 
al  Mrs.  Griffin's.  She  was  not  able  to  use  her  arm  a  large  part 
of  the  time  for  several  months  after  she  fell  from  the  mare  at 
the  bridge.  That  the  left  wrist  of  plaintiff  looked  like  it  had  been 
slipped  off  the  bone:  slie  looked  bad."  In  considering  the  ob- 
jtction  to  this  noiKxperl  testimony  the  court  said :  "All  these  are 
but  facts,  or.  at  most,  conclusions  of  fact,  awkwardly  expressed 
sometimes,  it  is  true:  .still  we  find  in  them  nothing  to  which  a 
nilncss  may  not  testify."  And  the  court  quoted  with  approval 
Wharton  on  Evidence,  §  510,  in  which  the  author  sayi:  "The 
true  line  of  distinction  is  this:  An  inference,  necessarily  involv- 
ing certain  facts,  may  be  stated  without  the  facts,  the  inference 
being  an  equivalent  of  a  specification  of  the  facts.  *  •  •  In 
other  words,  when  tlie  opinion  is  the  mere  shorthand  rendering 
"f  the  facts,  then  the  opinion  can  he  given,  subject  to  cross-ex- 
amination as  to  the  facts  on  which  it  is  based."  In  Ry.  Co.  v. 
Cassell.  66  Md.  432,  7  Atl.  807,  59  Am.  Rep.  173,  the  court  said: 
"If  ordinary  individuals  could  not  judge  of  a  person's  health  from 
his  appearance  and  symptoms,  it  would  be  impossible  to  know 
when  it  was  necessary  to  call  in  a  physician.  If  a  man  received 
a  blow  from  a  heavy  bludgeon  on  his  lower  limbs,  certainly  an 
unlearned  person,  who  observed  the  occurrence  could  testify  that 
after  the  infliction  of  the  blow  his  appearance  was  that  of  a  crip- 
pled man.  but  not  before."  In  17  Cyc.  p.  87  and  following,  the 
smhorities  are  collected  at  great  length  to  sustain  the  text  to  the 
effect  that  a  witness  may  state  the  apparent  physical  condition  of 
a  man,  or  of  cattle,  horses,  or  other  animals,  or  as  to  what  are 
more  distinctly  inferences  of  animal  bodily  phenomena,  as  the 
existence  of  a  state  of  apparent  health,  or.  on  the  other  hand,  the 
existence  of  a  state  of  apparent  sickness  or  disease.  Certainly 
ihe  opportunities  of  Mrs.  Chambers  to  observe  the  plaintiff  were 
a  sufficient  basis  for  her  testimony  that  she  would  say  that  her 
physical  condition  was  very  poor.  As  to  Mrs.  Brown's  testimony 
there  was  no  exception  to  this  testimony  when  offered,  and  of 
course  it  is  not  reviewable  here. 

5.  Defendant  complains  of  the  refusal  of  its  second  instruc- 
tion, which,  in  substance,  was  that,  if  on  the  morning  of  Novem- 
ber 30.  1903,  the  surface  of  the  ground  at  and  in  front  of  de- 
fendant's station  was  in  a  rough,  uneven,  and  dangerous  condi- 
tion, and  such  condition  was  apparent  and  known  to  plaintiff 
31  R  R  R— 29 
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when  she  was  there  in  the  morning,  and  when  the  train  stopped 
there  that  evening  plaintiff  went  out  of  the  front  door  to  alight, 
and  when  she  reached  the  platform  it  was  so  dark  she  could  not 
see  where  the  train  was  standing,  or  whether  it  was  safe  or  dan- 
gerous to  alight  there,  and  with  such  knowledge  attempted  to 
alight,  and  without  making  any  effort  to  secure  the  assistance  of 
any  member  of  the  train  crew  or  other  person,  and  was  injured 
in  stepping  down,  then  as  a  matter  of  law,  she  could  not  recover. 
There  are  a  number  of  reasons  why  no  error  was  committed  in 
refusing  this  instruction.  The  question  of  plaintiff's  contributory 
negligence  was  fully  presented  to  the  jury  in  plaintiff's  first  in- 
struction, which  required,  as  a  condition  precedent  to  plaintiff's 
recovery,  that  she  must  have  exercised  ordinary  care  in  aligliting 
from  the  train — that  is,  such  care  as  an  ordinarily  prudent  person, 
similarly  situated,  would  have  exercised  in  her  attempt  to  alight 
from  the  train — and  in  defendant's  third  instruction,  which  told 
the  jury  that,  if  plaintiff's  injuries  were  caused  by  her  own  care- 
lessness and  lack  of  ordinary  care  in  alighting  at  a  place  and 
under  circumstances  where  it  was  dangerous  for  her  to  make  the 
attempt,  she  could  not  recover,  and  defendant's  fourth  instruc- 
tion, which  advised  the  jury  that,  if  when  plaintiff  arrived  at 
Lindenwood  that  evening,  there  were  two  ways  open  and  appar- 
ent to  her  to  alight  from  the  train,  one  a  safe  way,  the  other 
dangerous,  and  she  knowingly  selected  the  dangerous  way  and 
was  hurt,  she  could  not  recover.  But  the  instruction  was  fault}' 
in  that  it  submitted  to  the  jury  whether  the  dangerous,  rough, 
and  uneven  condition  of  the  station  ground  was  not  known  and 
apparent  to  plaintiff  that  morning.  There  was  no  evidence  that 
she  knew  or  saw  the  condition  of  the  ground  that  morning,  and, 
wdiat  is  more  material,  that  she  knew  that  night,  in  the  darkness, 
that  the  train  had  stopped  at  an  unsafe  place  for  her  to  alight. 

6.  The  refusal  of  the  defendant's  twelfth  instruction  is  also 
urged  as  error.  This  instruction  told  the  jury  that,  if  plaintiff 
went  out  of  the  car  that  night  at  the  front  end,  and  when  she 
opened  the  door  found  the  place  was  dark,  and  no  brakeman 
present  to  assi.st  her  'in  alighting,  and  with  such  knowledge  at- 
tempted to  alight  and  was  injured,  and  such  injury  would  not 
have  occurred  if  the  place  had  been  lighted  and  there  had  been  a 
brakeman  present  to  assist  her,  then  she  could  not  recover.  This 
instruction  was  inconsistent  with  defendant's  instruction  No.  5. 
which  told  the  jury  it  was  not  the  duty  of  the  defendant  or  its 
trainmen  to  assist  plaintiff  in  alighting,  unless  she  had  requested 
such  assistance,  and  she  had  not.  The  two  would  have  beep  con- 
tradictory. But  it  was  not  the  law.  The  plaintiff  was  a  passen- 
ger. She  did  not  know  the  place  was  dangerous,  and  could  not 
see  that  it  was,  but,  having  been  invited  by  defendant  to  alight 
there,  she  had  the  right  to  presume  that  with  the  exercise  of  or- 
dinary care  she  could  alight,  and  there  was  no  evidence  that  she 
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did  not  observe  ordinary  care  in  attempting  to  safely  get  off  the 
car.  Having  produced  the  conditions  and  knowing  its  own 
grounds,  and  not  having  provided  a  platform  for  plaintiff  to  alight 
upon,  and  having  invited  plaintiff  to  get  off  of  its  car  at  this  place. 
(Jefendant  cannot  be  heard  to  complain  that  plaintiff  relied  upon 
the  presumption  that  it  had  observed  its  duty  in  providing  her  a 
reasonably  safe  place  of  exit  from  its  train.  The  instruction 
was  tantamount  to  a  demurrer  to  the  evidence — an  instruction 
that,  as  a  matter  of  law,  plaintiff  was  guilty  of  such  contributory 
negligence  that  she  could  not  recover.  We  think  it  was  properly 
rcfu^.  Whether  plaintiff  in  all  the  circumstances  surrounding 
her  exercised  ordinary  care  for  her  own  safety  in  alighting  was 
a  question  for  the  jury,  and  was  properly  submitted  in  the  otlier 
instructions  already  noticed. 

7.  Finally  it  seems  to  be  the  contention  that  plaintiff  was  not 
injured,  but  was  simulating,  and  that  Dr.  Floyd's  evidence  es- 
lalilishes  that  she  was  not  hurt  as  her  evidence  tended  to  show 
-he  was.  We  think  this  was  an  issue  for  the  jury.  There  was 
sufficient  testimony,  if  believed  by  the  jury,  and  it  evidently  must 
have  been,  to  justify  ihe  jury  in  finding  she  was  seriously  in- 
jured. The  jury  saw  and  heard  the  witnesses  testify.  It  was 
peculiarly  th^ir  duty  to  weigh  the  credibility  of  the  witnesses. 
The  circuit  court  also  had  this  advantage,  and  it  approved  the  vet- 
'lid.  The  evidence  was  all  oral.  There  is  nothing  which  would 
justify  this  court  in  saying  the  verdict  was  the  result  of  passion 
or  prejudice,  or  that  it  was  without  substantial  evidence  to  sup- 
port it.  As  in  our  opinion  the  cause  was  submitted  upon  proper 
instructions,  and  there  was  substantial  evidence  to  support  it,  and 
no  reversible  error  otherwise  appearing,  the  judgment  must  be, 
and  is  affirmed. 

Fox,  P.  J.,  and  Burgess,  J.,  concur. 
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Betz  V,  Rhode  Island  Co. 

(Supreme  Court  of  Rhode   Island,  Nov.   14,  1908.) 

[70  Atl.  Rep.  1058.] 

Carriers — Street  Railroads — Passengers — Contributory  Negligence— 
Hiding  on  Running  Board — ^Jury  Question.* — Whether  a  street  rail- 
way passenger  was  guilty  of  contributory  negligence  in  riding  on 
the  running  board  when  injured  was  a  question  of  fact. 

Exceptions  from  Superior  Court,  Providence  and  Bristol  Coun- 
ties. 

Personal  injury  action  by  Toby  Betz  against  the  Rhode  Island 
Company.  From  a  verdict  for  plaintiff,  defendant  brings  ex- 
ceptions.   Exceptions  overruled,  and  case  remitted  for  judgment. 

Argued  before  Dubois,  Blodgett,  Johnson,  and  Park- 
hurst,  JJ. 

John  P.  Beagan  and  John  J.  Richards,  for  plaintiff. 
Joseph  C,  Sweeney  and  Clifford  Whipple,  for  defendant. 

Per  Curiam.  The  accident  was  the  result  of  the  negligence 
of  the  defendant's  motorman  in  causing  the  car  controlled  by  him 
to  overtake  and  collide  with  a  milk  wagon  as  a  result  of  excessive 
speed  in  the  circumstances.  Whether  the  plaintiff  was  guilty  of 
contributory  negligence  in  riding  on  the  running  board  of  the  car 
at  the  time  of  the  accident  is  a  question  of  fact,  which  the  jury 
properly  decided  in  the  negative.  The  damages  awarded  by  the 
jury,  after  deducting  the  amount  remitted  by  the  plaintiff  under 
the  direction  of  the  superior  court,  do  not  appear  to  us  to  be  so 
clearly  excessive  as  to  warrant  our  interference  on  that  account. 

The  defendant's  exceptions  are  overruled,  and  the  case  is  re- 
mitted to  the  superior  court,  with  direction  to  enter  judgment 
on  the  verdict  for  $1,200. 

♦See  second  foot-note  appended  to  Gregory  v.  Elmira  W.  L.  &  R- 
Co.  (N.  Y.),  27  R.  R.  R.  302,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  302;  Cramer 
V.  Brooklyn  Heights  R.  Co.  (N.  Y.),  27  R.  R.  R.  252.  50  Am.  &  Eng. 
R.  Cas.,  N.  S.,  252. 
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Cole's  Adm'r  v.  Chesapeake  &  O.  Ry.  Co.  et  al. 

(Court  of  Appeals  of  Kentucky,  Nov.  as,  1808.) 

[113  S.  W.  Rep.  822.] 

Cirriers— Injuries — Person  Accompanying  Puaengers.* — A  carrier 
is  D0[  liable  for  the  death  of  one  wlio  falls  from  a  moving  train  after 
jccompanying  a  passenger  into  the  car,  in  the  absence  of  evidence 
ihat  its  Sfrvanls  had  either  actual  or  constructive  notice  that  deceased 
iniended  to  leave  the  train  and  did  not  intend  to  take  passage  thereon. 

Carrien — Persons  Accompanying  PasMngerB — Injuries.— In  an  ac- 
lion  for  the  death  of  plaintifFs  intestate,  who  was  killed  while  alight- 
ing from  a  moving  train  after  entering  a  car  with  a  passenger, 
tiidence  held  insufficient  to  show  that  defendant's  servants  had  actual 
or  constructive  notice  that  the  deceased  intended  to  get  oflf  the  train 
btfore  it  started. 

Appeal  from  Circuit  Court.  Greenup  County. 

"Not  to  be  officially  "reported." 

Action  by  A.  R.  Cole's  administrator  against  the  Chesapeake 
&  Ohio  Railway  Company  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.     Affirmed. 

ir.  T.  Cole  and  Allan  D.  Cole,  for  appellant. 

II'.  D.  Cochniii  and  Lc  Wright  Bro'.iming,  for  appellees. 

Carroll,  J.  In  this  case,  upon  the  conclusion  of  the  evidence 
for  the  appellant,  who  was  plaintiff  below,  the  court  instructed 
the  jury  to  return  a  verdict  for  appellee,  so  that  the  only  ques- 
tion we  are  called  upon  to  consider  is  the  correctness  of  this  rul- 
ing. The  facts,  about  which  there  is  no  substantial  dispute,  are 
as  follows:  On  the  evening  of  January  10,  1907,  the  deceased, 
\.  B.  Cole,  his  daughter,  ^Irs.  Chestnut,  and  his  nephew,  A.  D. 
Cole,  went  to  the  Market  Street  Station  of  the  appellee  company 
in  Maysville,  Ky..  at  which  place  Mrs.  Chestnut  intended  to  take 
an  easl-linuml  accommodation  train  on  her  way  home.  When  the 
'rain  arrived,  it  was  sometime  after  dark:  and  the  brakeman, 
with  a  lantern  in  his  hand,  got  off  of  the  train  and  stood  near  the 
?ieps  of  the  car  into  which  Mrs.  Chestnut  desired  to  go.  Her 
lia^age  consisted  of  a  heavy  suit  case,  and  a  large  basket  con- 
laining  flowers  and  other  articles.  The  brakeman  did  not  offer 
lo  assist  in  putting  her  baggage  on  the  train,  nor  dees  it  appear 

"For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  carriers  with  respect  to  persons  assisting  or  accompany- 
ing passengers,  see  foot-note  appended  to  Chesapeake  &  O.  Ry.  Co. 
;■-  Fortune  (Va.).  27  R.  R.  R.  25S.  50  Am.  &  Eng,  R.  Cas.,  N.  S.,  235; 
foot-note  appended  to  Chesapeake  &  O.  Ry.  Co.  v.  Paris'  Adm'r 
<Va.).  28  R.  R.  R.  628,  49  Am.  &  Eng.  R.  Cas,,  N.  S.,  626. 
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that  he  was  requested  so  to  do.  In  fact,  no  conversation  took 
place  between  the  brakeman  and  the  parties  named.  The  de- 
cedent, who  did  not  intend  to  take  passage  on  the  train,  took  his 
daughter's  basket  in  the  car.  Mrs.  Chestnut  immediately  fol- 
lowed, and  when  she  reached  the  platform  of  the  car  A.  D.  Cole 
lifted  her  suit  case  and  placed  it  beside  her  on  the  platform.  The 
deceased  entered  the  open  car  door,  and  walked  about  two-thirds 
of  the  length  of  the  car,  placing  the  basket  in  or  beside  a  vacant 
seat,  and  then  turned  around  and  walked  towards  the  door  for 
the  purpose  of  getting  off  of  the  train.  On  his  way  to  the  door 
he  passed  his  daughter,  who  at  that  time  had  gone  inside  of  the 
car,  but  did  not  stop  as  he  passed  her.  When  he  reached  the 
door,  it  was  closed.  The  brakeman  who  followed  Mrs.  Chestnut 
up  the  steps  of  the  car  closed  it  after  she  walked  in,  and  then 
went  into  the  front  car.  About  the  time  Mrs.  Chestnut  got  in- 
side the  car,  the  train  started ;  and  when  the  decedent  opened  the 
door  and  walked  out  on  the  platform  and  down  tlie  steps,  for 
the  purpose  of  getting  oflF,  the  train  had  increased  somewhat  in 
its  speed,  and  when  he  stepped  or  fell  off  it  had  run  226  feet 
from  the  point  at  which  it  started.  He  fell  or  was  violently 
thrown  to  the  ground,  and,  from  the  injuries  and  shock  received, 
died  within  a  few  days  thereafter. 

There  was  no  evidence  that  any  of  the  trainmen  had  actual 
notice  that  the  deceased  went  into  the  car  only  for  the  purpose 
of  assisting  his  daughter  with  her  baggage,  or  that  he  did  not 
intend  to  take  passage  on  the  train;  nor  was  there  any  evidence 
that  any  of  them  had  acutal  notice  that  he  intended  to  get  off 
of  the  moving  train.  It  is  contended,  however,  that  the  facts 
heretofore  related,  together  with  some  circumstances  that  will 
be  noticed,  were  sufficient  to  put  the  persons  in  charge  of  the 
train  upon  notice  that  the  deceased  did  not  intend  to  take  passage, 
but  only  went  into  the  train  for  the  purpose  of  assisting  his 
daughter,  and  that  he  intended  to  get  off  as  soon  as  he  could  get 
out  of  the  car.  From  this  it  is  argued  that  the  persons  in  charge 
of  the  train  had  constructive  notice  of  his  purpose,  and  were 
guilty  of  negligence  in  not  affording  him  a  reasonable  time  to 
leave  the  train  before  starting  it,  and  that  this  character  of  notice 
was  sufficient  to  authorize  a  submission  of  the  case  to  the  jur)'. 
It  is  argued  by  counsel  for  appellant  that  constructive  notice  may 
be  inferred  from  the  following  circumstances  that  we  give  in  the 
language  of  counsel :  "First.  There  is  the  fact  and  circumstance 
that,  after  the  passengers  in  the  rear  coach  had  alighted,  the 
brakeman  who  was  standing  by  the  coach  steps  was  confronted 
by  a  party  of  three — a  woman  and  two  men ;  that  he  must  have 
known,  and  certainly  ought  to  have  known,  that  she  could  not, 
unassisted,  have  ascended  the  steps  and  platform  and  at  the  same 
time  have  carried  the  baggage.  When  the  brakeman  thus  forced 
her  father  to  assist  her,  and  when  he  indicated  that  he  would 
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ilo  so,  and  ascended  tlic  steps  ahead  of  her,  the  brakeman  must 
have  known  thai  a  niaTi  wlio  was  getting  on  the  cars  as  a  pas- 
«nger  would  not  likely  h<:  carrying  a  basket  of  plants  and  flow- 
ers, especially  at  that  sca-on  of  the  year,  but  that  they  belonged 
to  a  woman,  and  that  Ik-  \inuld  return  again  as  soon  as  he  took 
them  to  a  seat.  Second.  Tlie  brakeman  must  have  known  from 
the  fact  that  with  A.  D.  Olc  using  both  hands  lifting  Mrs.  Cliest- 
nut's  heavy  suit  case  from  the  ground  to  the  car  platform  where 
she  was  standing,  that  >bi  needed  assistance,  and  from  her  re- 
marks in  the  brakeman's  presence  about  her  visit  that  she  was 
alio  being  assisted  by  the  other  member  of  the  party  who  pre- 
ceded her.  Third.  As  the  brakeman  ascended  the  steps,  he  could 
>ee  through  the  car  window  the  deceased  coming  towards  the 
door,  and  when  he  reachc.l  the  door  and  closed  it  he  must  have 
known,  when  the  deceased  hastily  passed  her  and  thus  approache<f 
the  door,  that  he  was  endeavoring  to  get  off  the  train,  and  he 
should  then  either  not  have  closed  the  door  or  have  pulled  the 
bell  rope  and  stopped  the  train.  Fourth.  But  for  the  closed  door, 
deceased  could  easily  have  reached  the  bottom  step  and  alighted 
before  the  engine  gave  a  sudden  jerk  upon  the  viaduct." 

The  difficulty  with  tht^st  circumstances  is  that  there  is  no  evi- 
dence upon  which  to  bLl^c  tliem.  There  is  no  evidence  that  the 
bmbeman  bad  any  notice  whatever  of  the  relationship  between 
flie  parties,  or  that  he  liin!  any  acquaintance  with  any  of  them, 
or  that  he  saw  the  decca-eil  through  the  car  window  coming  to- 
wards the  door,  or  that  he  had  any  cause  to  suspect  that  deceased 
intended  to  get  off.  or  tliat  he  had  any  notice  from  any  source 
ijr  in  any  manner  that  tleceased  was  not  a  pas.senger.  or  that  he 
went  into  the  car  merely  for  the  purpose  of  assisting  his  daughter. 
In  tnith,  the  circumstances  relied  upon  by  counsel  to  bring  home 
lo  the  brakeman  constructive  notice  are  mere  surmises,  that  may 
or  may  not  be  so.  We  think  that  in  cases  like  these  the  trainmen 
must  have  actual,  or  at  least  sufficient  constructive,  notice  to  put 
a  person  of  ordinary  understanding  upon  notice  that  a  person 
who  enters  the  car  (o  assist  a  passenger  intends  to  get  off  before 
the  train  starts.  The  char;icter  of  constructive  notice  that  would 
bind  the  company  we  do  not  deem  it  necessary  to  discuss  in  this 
ra'«,  because  there  are  no  facts  or  circumstances  disclosed  by 
this  record  upon  which  we  could  base  an  argument  along  this 
line. 

Wherefore  the  judgment  is  affirmed. 
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(Supreme  Court  of  Idaho,  Dec.  1,  1908.     Rehearing  Denied  Dec.  21, 

1908.) 

[98  Pac.  Rep.  627.] 

Railroads — Fires — ^Actions — Evidence — Sufficiency.* — In  an  action 
against  a  railroad  company  for  damages  caused  by  fire  set  from  an 
engine  running  on  defendant's  road,  where  the  engine  that  must  have 
set  the  fire  is  identified,  and  it  is  shown  by  defendant's  witnesses  that 
the  particular  engine  that  set  the  fire  is  no  better  than  any  of  its 
other  engines,  it  is  not  error  to  admit  evidence  of  the  setting  of  other 
fires  a  short  time  previous  to  the  destruction  of  plaintifiTs  property. 

Setting  of  Fires  by  Other  Locomotives. *^-Under  such  conditions 
and  circumstances,  the  reasonable  inference  of  fact  would  be  that 
the  identified  engine  would  be  as  likely  to  throw  igniting  sparks  and 
live  coals,  and  set  the  fire,  as  was  any  of  the  other  of  the  company's 
engines  that  are  shown  to  have  emitted  sparks  and  fire  about  the 
same  time.  ' 

Railroads — Fires — Actions — Presumptions  and  Burden  of  Proof.f— 
In  an  action  against  a  railroad  company  for  the  destruction  of  prop- 
erty by  fire  set  by  sparks  emitted  from  the  company's  locomotive, 
it  is  sufficient  to  establish  a  prima  facie  case  for  the  plaintiff  to  show 
that  fire  has  been  communicated  from  the  company's  engine  to  his 
property,  which  resulted  in  its  damage  or  destruction,  and  such 
proof,  when  made,  raises  the  presumption  of  negligence  of  the  com- 
pany either  in  the  construction '  and  equipment  or  management  and 
operation  of  its  engine,  and  casts  the  burden  upon  the  defendant  of 
rebutting  this  presumption  of  negligence. 

Railroads — Fires — Actions — Presumptions  and  Burden  of  Proof.^— 
In  such  case,  the  fact  of  the  setting  of  the  fire  by  defendant's  locomo- 
tive having  been  proven  by  circumstantial  evidence  does  not  prevent 
the  presumption  of  negligence  on  the  part  of  the  defendant  arising 
under  the  rule  casting  the  burden  of  rebutting  such  presumption  on 
the  defendant.  A  fact  may  be  established  just  as  fully  by  circumstan- 
tial evidence  as  by  direct  and  positive  evidence.     In  the  former  case, 

♦See  foot-note  appended  to  Smith  v.  Central  Vt.  Ry.  Co.  (Vt.). 
29  R.  R.  R.  747,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  747;  first  foot-note  ap- 
pended to  Chesapeake  &  O.  R.  Co.  v.  Richardson  (Ky.).  26  R.  R.  R- 
506,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  506. 

tSec  foot-note  appended  to  Southern  Ry.  Co.  v.  Thompson  (Ga.), 
27  R.  R.  R.  561,  50  Am.  &  Eng.  R.  Cas.,  N.  S,,  561;  first  foot-note  ap- 
pended to  Woodward  v.  Chicago,  etc.,  R.  Co.  (C.  C.  A.),  25  R.  R-  R- 
673,  48  Am.  &  Eng.  R.  Cas.,  X.  S..  673. 

JFor  the  authorities  in  this  series  on  the  question  whether  the  fact 
that  a  fire  was  set*  by  a  railroad  locomotive  may  be  established  by 
circumstantial  evidence,  see  foot-note  appended  to  Staples  v.  Boston 
&  M.  R.  R.  (N.  H.),  30  R.  R.  R.  454,  53  Am.  &  Eng.  R.  Cas..  N.  S.. 
454. 
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however,  the  proof  of  the  one  fact  inevitably  resulted  and  is  inferred 

from  the  proven  existence  (if  certain  otlier  facts.  It  does  not  arise, 
hoR-ever,  by  operation  of  Inw  or  as  a  presumption  thereof. 

Railroads— Fires— Actions— Prenimptions  and  Burden  of  Proof.g — 
When  ihe  presumption  of  negligence  which  thus  arises,  the  burden 
of  rebullins  which  rests  en  the  defendant,  is  repelled  and  rebutted  by 
proof  (jf  proper  construction  and  the  use  of  proper  appliances  and 
careful  management  and  operation,  the  plaintiff  cannot  recover  with- 
oni  producing  proof  of  actual  negligence  or  want  of  ordinary  care. 

Railroads— Fires — Gist  of  Action— Negligence .1,-1  n  cases  for  dam- 
ages caused  by  fires  set  from  locomotives  of  a  railroad  company, 
negligence  is  the  gist  of  the  action. 

Railroads — Fires — Actions — Evidence — Sufficiency. — Facts  in  this 
case  examined  and  considered,  and  held  sufficient  to  go  to  the  jury. 

ISyllabua  by  the  Court.) 

IFor  the  authorities  in  this  series  on  the  subject  of  the  rebuttal  of 
the  presumption  of  negligence  arising  from  the  fact  that  a  lire  wa,!. 
started  by  sparks  from  a  locomotive,  see  second  foot-note  appended 
lo  Woodward  i:  Chicago,  etc.,  Ry.  Co.  (C.  C.  A.).  3S  R.  R.  R.  673.  41i 
Am.  S  Eng.  R.  Cas.,  N.  S..  673,  where  all  those  preceding  it  are  col- 
\tttri. 

IIFor  the  authorities  in  this  series  on  the  subject  of  the  degree  01 
tare  required  of  a  railroad  to  prevent  property  from  being  set  en  fiti.- 
by  sparks  from  its  locomotives,  see  second  foot-note  appended  to 
Southern  Ry.  Co.  v.  Darwin  (Ala.),  30  R.  R.  R.  309,  33  Am.  &  Eng, 
fi.  Cas.,  N.  S..  209;  Southern  Ry.  Co.  v.  Thompson  (Ga.),  27  R,  R.  R. 
jfi!.  SO  Am.  &  Eng.  R.  C;i--.  N'.  S-,  581  (railroad  is  liable  for  damages 
to  property  proximately  c:iii-i'(l  by  a  fire  negligently  set  out  by  the 
running  of  one  of  its  eni;iiii-f;  Gracy  i'.  Atlantic  Coast  Line  R.  Co. 
(Fla.),  2«.  R.  R.  R.  508,  i\i  .\m.  &  Eng.  R.  Cas.,  X.  S..  S08  (railroad's 
liability  depends  upon  existcni.e  of  negligence  on  its  part);  McFarlanri 
f.  Miisonri.  etc.,  Ry.  Co.  (.Mo.).  2  R.  R.  R.  656.  25  Am.  &  Eng.  R 
Cas.,  N.  S.,  658  (imposing  r,lisolute  liability  imposed  for  tire  set  by 
Incomotive,  validity  of  Mis  =  i>uri  statute);  (Tincinnati.  etc.,  Ry.  Co.  v. 
South  Fork  Coal  Co.  (C,  C.  .-\.).  17  R.  R.  R.  280,  40  Am,  &  Eng.  R, 
Cas..  N.  S..  BBO  (care  required  of  railroad);  Abrams  v.  Seattle,  etc.. 
Ry.  Co.  (Wash.),  3  R.  R.  R.  465.  25  Am,  &  Eng.  R.  Gas.,  N.  S-,  463 
(general  rule  as  lo  care  required  of  railroad);  Louisville  &  N.  R,  Co. 
V.  Fort  (Tenn.),  12  R.  R.  R.  276,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  27!i 
icare  required  of  railroad  when  there  is  unusual  danger  on  account 
of  drought  and  virind);  Loni-ville  &  N.  R.  Co.  i'.  Timber  Co.  (.\la.). 
la  R.  R.  R.  836,  38  Am.  &  i;ng.  R.  Cas.,  N.  S.,  836  {not  liable  in  ab- 
sence of  negligence);  AI;Uiiinia  Great  So.  R.  Co.  7'.  Clark  (Ala.). 
0  R,  R.  R.  589,  32  Am.  &  F.ng.  R.  Cas.,  N.  S.,  589  (general  rule); 
Williams  1:  Atlantic  CoaF't  Line  R.  Co.  (N.  Car.).  20  R.  R.  R.  S32,  4;! 
Am.  &  Eng.  R.  Cas.,  N.  S..  532  (general  rules);  note,  15  Am.  &  Eng, 
R.  Cas..  N.  S..  508;  Waters  z'.  Atlantic  City  R.  Co.  (X.  J.).  15  Am,  & 
Eng.  R.  Cas.,  N,  S,,  535  (care  required  to  keep  roadbed  free  of  com- 
bustibles); Watt  )'.  Nevada  Central  R,  Co.  (Xev,),  3  Am.  &  Eng.  R, 
Cs*..  X.  S.,  659;  West  Jcr^c-v  R,  Co.  v.  Abbott  fX.  J.),  8  Am,  &  Ensr. 
R-  Ca»„  N.  S..  764  (general  rules);  Peck  v.  Xew  York  Cent.  &  H.  R, 
R.  Co.  (N.  Y.).  22  Am.  &  Eng.  R.  Cas.,  N.  S„  808  (railroad  not  liablt 
in  absence  of  negligence):  Lake  Erie  &  W.  R.  Co.  r.  Falk  (Ohio),  17 
Am.  &  Eng.  R.  Cas..  N.  S..  751  (railroad's  liability  is  absolute  under 
Ohio  statute);  Continental  Trust  Co,  t:  Toledo,  etc..  R.  Co.  (Ohio). 
12  Am.  i  Eng.  R.  Cas.,  N.  Cas,,  N.  S..  854  (negligence  an  essential 
element  under  certain  Ohio  statute). 
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Osburn  v,  Oregon  R.  &  Navigation  Co 

Appeal  from  District  Court,  Shoshone  County ;  W.  W.  Woods, 
Judge. 

Action  by  S.  V.  Osburn  against  the  Oregon  Railroad  &  Xav- 
igation  Company.  From  a  judgment  for  plaintiff,  and  an  order 
denying  a  new  trial,  defendant  appeals.    Affirmed. 

W.  W,  Cotton,  Carlton  Fox,  and  Henry  F,  Conner,  for  appel- 
lant. 

A.  G.  Kerns  and  H.  E.  IVorstell,  for  respondent. 

AiLSHiE,  C.  J.  This  action  was  instituted  by  the  plaintiff  to 
recover  the  sum  of  $1,600,  the  value  of  a  barn  and  two  bobsleds 
alleged  to  have  been  destroyed  by  fire  set  from  the  defendant's 
locomotive.  The  plaintiff's  barn  was  located  on  lot  4,  in  block 
24,  of  the  town  of  Osburn,  Shoshone  county,  and  was  45  feet 
from  the  center  of  the  railroad  track  and  20  feet  from  the  de- 
fendant's right  of  way.  On  the  morning  of  August  4,  1907,  the 
defendant  ran  an  excursion  train  over  its  road  by  this  property, 
and  soon  after  the  train  had  passed  the  fire  broke  out. on  the 
roof  of  the  barn  on  the  side  next  to  the  railroad  track,  and  the 
building  and  bobsleds  were  destroyed  before  the  fire  could  be 
controlled.  A  verdict  was  rendered  by  the  jury  in  favor  of  the 
plaintifT  for  the  sum  of  $750.  The  defendant  moved  for  a  new 
trial,  and  appealed  from  the  judgment  and  order  denying  its 
motion. 

On  the  trial  of  the  case,  the  plaintiff  was  allowed  to  prove  that 
at  other  times  shortly  prior  to  this  fire  the  defendant  company's 
locomotives  had  emitted  sparks  and  live  coals  and  thrown  tliem 
to  a  great  distance ;  thereby  setting  other  fires  along  the  line  of 
its  road.  Numerous  fires  were  shown  to  have  been  set  in  this 
manner  in  the  vicinity  of  this  property,  and  it  was  also  shown 
that  live  sparks  and  coals  had  been  thrown  as  much  as  100  feet 
and  crossing  entirely  over  buildings,  and  dropping  in  the  street 
on  the  opposite  side.  Counsel  for  appellant  assigns  as  error  the 
action  of  the  court  in  admitting  this  evidence,  and  contends  that, 
where  the  engine  which  alone  could  have  caused  the  fire  is  identi- 
fied, evidence  that  other  engines  of  the  defendant  at  other  times 
and  places  set  fires  or  threw  igniting  sparks  is  wholly  inadmissible, 
unless  there  is  proof  that  the  other  engines  were  in  the  same  con- 
dition and  operated  in  the  same  way  as  the  engine  that  is  shown 
to  have  set  the  fire.  In  support  of  this  proposition,  counsel  cite 
the  following  authorities:  Lesser  Cotton  Co.  z\  St.  Louis,  etc., 
Rv.  Co.,  114  Fed.  133,  52  C.  C.  A.  95;  vShelly  v.  Phila.  Ry.  Co., 
211  Pa.  160.  60  Atl.  581 :  McFarland  v.  Gulf,  etc.,  Rv.  Co.  (Tex. 
Civ.  App.)  88  S.  W.  450:  Henderson  v.  Phila.  &  Reading  Ry. 
Co.,  144  Pa.  461.  22  Atl.  851,  16  L.  R.  A.  229,  27  Am.  St.  Rep. 
652;  Ry.  Co.  r.  Home  Ins.  Co.  (Tex.  Civ.  App.)  70  S.  W.  999; 
Texas  Midland  Ry.  Co.  v.  Moore  (Tex.  Civ.  App.)  74  S,  W. 
942;  Crissey  v.  Fowler  Lbr.  Co.,  17  Colo.  App.  275,  68  Pac.  675; 
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Collins  V.  N.  v.,  etc.,  Ry.  Co.,  109  N.  Y.  243.'  16  N,  E.  50.  Plain- 
liff  did  nol  know  and  was  not  able  to  identify  the  particular 
engine  that  set  this  fire,  but  on  ihe  trial  it  was  admitted  by  counsel 
lor  the  railroad  company  tiiat,  if  the  fire  was  set  at  all  by  the 
o>mpany.  it  was  done  by  their  engine  No.  136  which  pulled  the 
excursion  train  from  Wallace  lo  Tekoa  on  the  morning  of  August 
4th.-  With  the  engine,  therefore,  being  identified,  counsel  con- 
lemls  that  this  evidence  of  other  fires  was  improperly  admitted 
iinJer  the  rule  above  stated.  There  is  one  fact  that  appears  in 
tiiis  record  which  brings  tbc  case  within  the  exception  instead 
of  the  rule.  Appellant's  division  master  mechanic,  William  Dres- 
>cl,  was  on  the  stand,  and  k-stified  as  to  the  condition  of  the 
company's  locomotives  and  the  spark  arresters  that  were  used  on 
these  engines,  and  particularly  as  to  the  condition  of  engine  No. 
136.  On  the  cross-examination  this  witness  stated;  "We  make 
it  a  point  to  maintain  them  in  the  same  condition.  This  engine 
is  not  a  bit  better  than  the  rest  of  them."  As  we  understand  the 
law.  this  evidence  placed  appfliaiit's  locomotive  No.  136  in  a  class 
nith  tile  other  locomotives  that  it  was  running  on- this  line  of 
road,  and  showed  clearly  that  it  was  no  better  and  no  safer  than 
any  of  the  others.  It  was  tiierefore  competent  and  proper  for 
plaintiff  to  show  the  general  condition,  management,  and  opera- 
tion of  appellant's  locomotives  generally  running  on  that  line  of 
road  about  that  time,  in  order  to  show  that  they  were  in  the  habit 
L'f  throwing  sparks  and  live  coals  to  an  unusual  and  unreasonable 
height  and  distance,  and  thereby  setting  fires.  It  should  also  be 
remembered  that  the  plainlili  had  no  method  of  identifying  any 
particular  engine,  and  that  of  the  engines  and  locomotives  that 
had  been  setting  fires  and  throwing  igniting  sparks  and  coals  this 
particular  engine,  No.  136,  may  have  been,  and  probably  was, 
one.  1  Wigmore  on  Ev.  §  455,  par.  3.  At  least,  it  stands  ad- 
mitted that  the  other  engines  were  just  as  good  as  this  one.  Plain- 
tiff admits  that  under  the  ruU'  generally  accepted  by  the  courts  it 
h  sufficient  to  establish  a  prii)ta  facie  case  for  the  platntilT  to 
show  that  fire  had  been  communicated  from  the  company's  engine 
10  his  property  resulting  in  its  damage  or  destruction  and  that 
such  proof  raises  the  presumption  of  negligence  either  in  the 
construction  or  management  and  operation  of  the  engine  which- 
communicated  the  fire,  and  casts  the  burden  upon  t-he  defendant 
of  rebutting  this  presumption  of  negligence.  Anderson  i'.  Oregon 
R.  R.  Co..  45  Or.  211.  77  Pac.  119;  Manchester  Assur.  Co.  v. 
0.  R,  &  N.  Co..  46  Or.  162.  79  Pac.  60.  69  L.  R.  A.  475,  114 
Am.  St.  Rep.  863;  V\hite  i:  Chicago,  Milwaukee  &  St.  Paul  R. 
Co..  1  S.  D.  326,  47  N.  W.  14(..  9  L.  R.  A.  824;  3  Elliott  on  Rail- 
roads (2d  Ed.)  §  1242.  and  cases  cited. 

-Appellant  contends,  however,  that  plaintiff  failed  to  prove  as 
a  matter  of  fact  that  defendant's  locomotive  set  the  fire  com- 
plained of,  and  that,  before  the  presumption  of  negligent  con- 
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struction'  or  operation  can  arise  plaintiff  must  prove  that  de- 
fendant's locomotive  set  the  fire;  otherwise,  there  would  be  a 
presumption  arising  from  a  presumption,  which  can  never  be 
allowed.  The  error  in  this  contention  arises  out  of  the  false 
premise  assumed  by  appellant.  That  appellant's  locomotive  set 
the  fire  is  not  a  presumption,  but  is  a  fact.  It  is  an  inference  of 
fact  resting  on  other  facts.  Lawson  on  Presumptive  Evidence, 
p.  560.  It  is  true  that  such  fact  has  been  established  to  the  satis- 
faction of  the  jury,  not  by  direct  and  positive  evidence,  but  rather 
by  circumstantial  evidence;  but  a  fact  may  be  established  just 
as  fully  by  circumstantial  evidence  as  by  direct  and  positive  tes- 
timony. The  establishment  of  the  fact  of  the  communication  of 
the  fire  by  circumstances  rather  than  by  eyewitnesses  who  saw 
the  fire  emitted  from  appellant's  locomotive  and  deposited  on  the 
building  does  not  convert  the  conclusion  arising  from  these  cir- 
cumstances into  a  presumption  of  law  instead  of  an  established 
fact.  3  Ency.  of  Ev.  pp.  63-67.  In  this  case  witnesses  were  pro- 
duced who  had  seen  the  building  a  few  minutes  before  the  passing 
of  the  train.'  and  who  testified  that  no  fire  existed  at  that  time, 
and  other  witnesses  were  produced  who  saw  the  fire  almost  im- 
mediately after  the  building  was  ignited.  They  testified  that  the 
fire  started  on  the  roof,  on  the  side  next  to  the  railroad  track. 
One  witness  saw  the  fire  when  it  was  just  barely  started  into  a 
blaze.  The  barn  was  600  feet  from  the  depot  where  the  train  had 
stopped.  Witnesses  testified  that  the  engine  was  working  hard 
when  it  started  up;  that  it  was  throwing  considerable  smoke, 
sparks,  and  coals.  The  circumstance  of  the  train  passing  at  the 
time  it  did,  of  there  being  no  fire  in  the  barn  or  about  the  bam 
immediately  before  the  passing  of  this  train,  and  of  the  bnildin? 
taking  fire  from  the  roof  oh  the  side  next  to  the  railroad  track 
are  all  circumstances  pointing  so  conclusively  to  the  cause  being 
this  engine  that  the  jury  were  amply  justified  in  concluding  as  a 
matter  of  fact,  rather  than  as  a  presumption,  that  this  engine  set 
the  fire.  There  was  sufficient  evidence  produced  by  the  plaintiff 
in  this  case  to  establish,  by  a  preponderance  thereof,  that  the  fire 
was  set  by  defendant's  locomotive,  and  the  presumption  of  neg- 
ligent construction  or  operation  arose  from  and  out  of  these  facts, 
^nd  rested  the  burden  upon  the  defendant  of  rebutting  such  pre- 
sumption. The  law  seems  to  be  well  settled  that,  when  the  pre- 
sumption thus  arising  is  repelled  and  rebutted  by  proof  of  proper 
construction  and  use  of  proper  appliances  and  careful  manage- 
ment and  operation,  the  plaintiflf  cannot  recover  without  producing 
proof  of  acutal  negligence  or  want  of  ordinary  care.  Alabama 
G.  S.  R.  Co.  v.  Tavlor.  129  Ala.  238.  29  South.  673;  Preece  v. 
R.  G.  W.  Ry.  Co.,  24  Utah,  493,  68  Pac.  413;  Menominee,  etc., 
Co.  z\  Milwaukee  &  N.  R.  Co.,  91  Wis.  447,  65  N.  W.  179: 
Creighton  r.  Chicago,  R.  I.  &  P.  R.  Co.  (Neb.)  94  N.  \V.  527; 
Mo.,  K.'&  T;  Ry.  Co.  v.  Stafford  (Tex.  Civ.  App.)  31  S.  W. 
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319;  Gainesville,  etc.,  Ry.  Co.  v,  Edmondson,  101  Ga.  747,  29 
S.  E.  213 ;  Louisville,  etc.,  Ry.  Co.  v.  Marbury  L.  Co.,  125  Ala. 
237,  28  South.  438,  50  L.  R.  A.  620;  Mo.,  K.  &  T.  Ry.  Co.  v. 
Fulmore  (Tex.  Civ.  App.)  29  S.  W.  688. 

Appellant  urges  that  in  the  trial  of  the  case  it  succeeded  in 
completely  and  conclusively  rebutting  the  presumption  of  both 
negligent  construction  and  operation  of  its  engine,  and  that  it 
became  at  once  the  duty  of  the  court  to  instruct  the  jury  as  a 
matter  of  law  to  return  a  verdict  in  its  favor.  It  must  be  con- 
ceded, we  think,  that  if  for  the  establishment  of  negligence  or 
want  of  care  on  the  part  of  the  railroad  company  the  plaintiff 
sees  fit  to  rest  solely  upon  the  presumption  of  law  which  arises 
from  the  setting  of  the  fire,  and  the  railroad  company  successfully 
rebuts  that  presumption  by  clear  and  satisfactory  evidence  show- 
ing that  the  engine  that  is  alleged  to  have  caused  the  fire  was  of 
proper  and  modern  construction,  and  equipped  with  approved 
devices  and  appliances  for  arresting  sparks  and  preventing  the 
escape  of  fire  and  was  in  good  repair,  and  was  operated  and  man- 
aged with  prudence  and  ordinary  care  and  diligence,  the  defend- 
ant is  entitled  to  an  instructed  verdict  in  its  favor.  Smith  v, 
X.  P.  Ry.  Co.,  3  N.  D.  17,  53  N.  W.  173;  Spaulding  v,  N.  W. 
Ry.  Co.,  30  Wis.  110,  11  Am.  Rep.  550;  Id.,  33  Wis.  582;  Wood- 
ward V.  Chicago  Ry.  Co.,  145  Fed.  577,  75  C.  C.  A.  591 ;  Menom- 
inee River  Sash  &  Door  Co.  v,  Milwaukee  &  N.  R.  Co.,  91  Wis. 
447,  65  N.  W.  176;  Railway  v,  Packwood,  59  Miss.  280;  Rosen 
V.  Chicago,  etc.,  Ry.  Co.,  83  Fed.  300,  27  C.  C.  A.  534;  Louis- 
ville, etc.,  Ry.  Co.  V,  Marbury  L.  Co.,  125  Ala.  237,  28  South. 
438,  50  L.  R.  A.  620.  In  such  case  it  would  have  as  a  matter 
of  law  successfully  defeated  plaintiff's  right  of  recovery  because 
n^ligence  is  the  gist  of  all  such  actions.  3  Elliott  on  Railroads 
(2d  Ed.)  §  1221.  This  proposition  cannot  be  determined  solely 
upon  the  failure  of  the  plaintiff  to  produce  rebuttal  evidence.  It 
may  be  rebutted  or  actual  or  positive  negligence  may  be  disclosed 
by  the  defendant's  own  witnesses  either  on  direct  or  cross-exam- 
ination. In  the  case  at  bar  the  plaintiff  did  not  produce  any 
rebuttal  testimony.  In  the  first  place,  however,  the  plaintiff,  as  we 
have  above  recitedi  showed  by  a  number  of  witnesses  that  within 
a  comparatively  short  period  of  time  immediately  preceding  the 
fire  defendant's  locomotive  had  emitted  great  quantities  of  sparks 
and  live  coals.  One  witness  stated  that  he  had  seen  live  coals 
as  big  as  the  end  of  his  finger  .emitted  and  thrown  as  much  as 
30  to  50  feet  distant  from  the  track,  and  other  witnesses  testified 
to  extinguishing  fires  as  far  as  100  feet  distant  from  the  track. 
This  evidence  tended  to  show  a  habit  of  negligence  on  the  part 
of  the  company  about  that  time  and  in  that  vicinity.  It  also  tended 
to  establish  the  possibility,  capacity,  and  tendency  of  defendant's 
locomotives  of  the  same  class  generally  to  emit  sparks  and  set 
fires.     It  tended  to  establish    either    negligent    construction  and 
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equipment  and  maintenance  of  its  engines,  or  else  negligent  hand- 
ling and  operating  of  the  same.    The  train  in  pulling  out  of  Os- 
burn  on  the  morning  of  August  4,  1907,  was  on  a  downgrade, 
and  was  pulling  only  about  300  tons.    It  was  shown  by  defend- 
ant's employees  that  this  engine  was  capable  of  pulHng  1,500  tons. 
It  therefore  stands  admitted  that  it  was  not  overloaded.    It  left 
Osburn  at  the  rate  of  about  30  miles  an  hour.     Witnesses  gen- 
erally testified  that  the  engine  was  working  hard,  and  throwing 
smoke  and  sparks  very  freely.     Whether  this  was  the  exercise 
of  reasonable  care  in  its  operation  was  properly  a  question  for 
the  jury.     One  witness  who  was  present  at  the  depot,  and  who 
had  at  sornetime  past  been  a  brakeman,  testified  that  in  his  opinion 
th^  engineer  threw  the  throttle  wide  open  as  he  pulled  out  of  the 
station;  that  the  engine  worked  as  if  that  had  been  done.    The 
engineer  testified  that  he  had  the  throttle  half  open.     The  in- 
spector who  testified  that  he  had  inspected  the  smokestack  and 
spark  arrester  that  morning  at  Wallace  says  that  it  was  in  gocd 
condition.    He  also  stated  that  he  did  not  know  that  the  engineer 
stopped  at  the  roundhouse  to  get  a  bolt,  and  that,  if  he  had  in- 
spected it,  there  would  have  been  no  bolt  needed.     He  said,  how- 
ever, that  it  was  not  his  business  to  inspect  the  mechanical  part 
of  the  engine,  and  that  he  had  nothing  to  do  with  the  eccentric 
bolts.    The  engineer  testified  that  he  stopped  in  the  lower  yards 
at  Wallace  that  morning  before  pulling  out  in  order  to  get  a  bolt 
which  he  needed.     It  appears  from  the  evidence  of  the  different 
witnesses  that  a  bolt  called  an  "eccentric  bolt"  was  either  broke 
or  missing  in  this  engine.  Taking  all  these  circumstances,  we  think 
there  was  sufficient  evidence  tending  to  show  actual  negligence 
either  in  the  maintenance  and  equipment  of  the  engine  and  ap- 
pliances or  in  its  operation  and  management  to  go  to  the  jury  on 
the  general   issue  of   defendant's   negligence.    The  evidence  in 
this  case  is  by  no  moans  satisfactory  or  convincing  to  us.  but 
under  the  rule  we  think  there  was  such  a  conflict  as  the  jury 
were  entitled  to  settle  and  determine,  and  that  their  determina- 
tion is  binding  on  this  court. 

The  judgment  should  be  affirmed,  and  it  is  so  ordered.  Costs 
in  favor  of  respondent. 

Sullivan  and  Stewart,  JJ.,  concur. 
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CCoiin   of   Appeals   of   Maryland,   Dec.   4,   190S.) 

(71  All   Rep.  522.] 

Railroads — Firea — Evidence.* — In  an  action  for  the  destruction  of 
pliinutFs  properly  by  lire  alleged  to  have  been  emitted  from  defend- 
ani's  dinkey  engines  operated  in  railroad  construction  near  the  prop- 
(riy  destroyed,  evidence  that  witnesses  had  seen  the  engines  throw 
sparks  shortly  before  the  fire  when  working  near  the  property,  and 
ihit  the  sparks  had  set  fire  to  combustible  material  near  the  tracks, 
nas  admissible. 

Appeal  and  Error — Review— Harmless  Error — Evidence.— Where  a 
intncss  had  previously  testified,  without  objection,  that  on  the  niorii- 
ing  plaintiffs  buildings  were  destroyed  by  fire,  as  on  previous  morn- 
ings, witness  saw  defendant's  dinkey  engines  at  work,  and,  Just  before 
ihty  got  to  the  buildings,  open  the  exhaust  and  throw  cinders  XO  or 
\i  feet  high,  defendant  was  not  prejudiced  by  the  admission  of  evi- 
dence of  other  witnesses  that  they  had  seen  the  engines  throw  sparks 
when  working  near  plaintiffs  property  shortly  before  the  lire. 

Riikoads — Fire — Evidence.' — In  an  action  for  the  destruction  of 
plaintitFs  buildings  by  fire  alleged  to  have  been  set  out  by  defendant's 
rngines,  evidence  that  the  engines  of  another  railroad  company,  while 
passing  through  different  sections  of  the  county,  would  throw  sparks 


-ubbish  and  other  inflammable  materials, 


sufficient 

Evidence— Do  cuments — Clerk' 
nwde  by  a  clerk,  who  had  no  interest  at  the  lime  to 
and  in  the  regular  course  of  business,  are  admissiblt 
liandwriting,  after  his  death  or  in  case  of  his  absenc 

RiflroadB— Fires— InatructionB.t—^ An    instruction    I 
icehouses  with   their  contents   were  destroyed   by   fi: 
from  defendant's  engines,  and  defendants  di 
care  lo  avoid  injury  to  property  along  the  line  by  ha' 
properly  constructed  and  in  good  condition,  plaintii 


Entries — Authentication. — E  n  t  ri  e  s 

it  at  the  lime  to  state  an  untruth, 
^s,  are  admissible  on  proof  of  his 

from  the  state. 

at    if    plaintiff's 


reasonable 


mtitlcd   1 


Railroads — Fires — Proximate  Cause.t— Defendants  could  not  be 
made  liable  for  the  alleged  destruction  of  plaintiffs  properly  by  fire 
eiDitted  from  defendant's  engines  on  a  mere  probability  that  the  fire 
was  50  caused,  but  only  on  a  preponderance  of  proof  thereof  and  on 
evidence  of  defendant's  negligence. 


Appeal   from  Circuit  Court,  Harford  Comity ;    G 
Bibber,  Judge. 

*See  first  foot-note  appended  to  preceding  case. 
fSee  last  foot-note  appended  to  preceding  case. 
tSee  foot-note  appended  to  Clark  i'.  Grand  Trunk  We; 
(Mich.),  gg  R.  R.  R.  790,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  79( 
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Action  by  the  American  Ice  Company  against  Charles  A. 
Sims  and  others.  Judgment  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Argued  before  Boyd,  C.  J.,  and  Briscoe,  Pearce,  Schmucker, 
Burke,  Thomas,  Worthington,  and  Henry,  JJ. 

M,  M.  Fahey  and  John  S.' Young,  for  appellants. 
John  C.  Rose,  for  appellee. 

Briscoe,  J.  The  appellee,  a  body  corporate,  brought  this  ac- 
tion against  the  appellants  to  recover  damages  for  the  destruc- 
tion by  fire  of  certain  property,  situate  on  the  east  bank  of  the 
Susquehanna  river,  in  proximity  to  a  railroad,  operated  by  the 
appellants,  near  Frenchtown,  Cecil  county,  Md.  The  suit  was 
instituted  in  the  circuit  court  for  Cecil  county,  but  on  suggestion 
of  the  defendants  the  case  was  removed  to  the  circuit  court  for 
Harford  county.  The  second  trial  of  the  case  resulted  in  a 
verdict  for  the  plaintiff  for  the  sum  of  $8,000,  and,  from  the 
judgment  entered  thereon,  the  defendants  have  appealed. 

The  record  in  the  case  presents  16  bills  of  exceptions.  Four- 
teen of  them  relate  to  the  rulings  of  the  court  upon  the  evi- 
dence. The  seventh  exception  was  abandoned  at  the  hearing, 
and  the  sixteenth  was  taken  to  the  action  of  the  court  in  grant- 
ing the  plaintiff's  prayer,  and  in  rejecting  the  defendants'  first, 
second,  third,  fourth,  fifth,  sixth,  and  eleventh  prayers,  and  in 
overruling  the  defendants'  exception  to  the  plaintiff's  prayer. 
The  defendants'  seventh,  eighth,  ninth,  and  tenth  prayers  were 
granted,  and  will  be  hereafter  considered  in  the  discussion  of 
the  propositions  of  law  raised  on  the  various  exceptions  set  out 
in  the  record. 

It  appears  from  the  evidence  that  the  appellee,  at  the  time  of 
the  fire,  was  the  owner  of  an  icehouse  with  certain  appurtenant 
buildings,  consisting  of  a  stable,  engine,  boiler  house,  etc.  The 
ice  storage  house  contained  6,600  tons  of  ice,  worth  $1.11  a  ton. 
The  appellants  were  engaged,  at  the  time  of  the  fire,  in  certain 
railroad  construction  work  for  the  Pennsylvania  Railroad  Com- 
pany, and  were  operating  what  are  called  "dinkey  engines'*  of 
about  10-ton  weight  hauling  cars  with  dirt  and  other  material 
over  tracks  laid  for  the  purpose  from  a  point  on  the  Philadelphia, 
Baltimore  &  Wilmington  Railroad  to  a  point  on  the  Columbia 
&  Port  Deposit  Railroad.  These  construction  tracks  were  lo- 
cated abeut  6  to  10  feet  distant  from  the  icehouse,  and  ran  on 
the  east  front  of  the  property  of  the  appellee,  between  the  Penn- 
sylvania Railroad  track  and  the  icehouse.  The  fire  occurred 
about  24  minutes  after  10  o'clock,  on  the  morning  of  June  16, 
1905,  and  in  the  end  of  the  icehouse  next  to  the  railroad.  The 
icehouse  measured  90  feet  7  inches  from  east  to  west  by  160 
feet  4  inches  from  north  to  south.  It  was  93  feet  3  inches  from 
the  northeast  corner  of  the  icehouse  to  the  center  of  the  Haiti- 
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more  &  Ohio  Railroad  (the  bridge  across  the  Susquehanna  river), 
from  the  northwest  corner  of  icehouse  to  center  line  of  Bal- 
timore &  Ohio  Railroad  is  80  feet,  and  64  feet  from  the  north- 
west comer  of  the  icehouse  to  the  pier  of  the  railroad  company. 
The  tracks  of  the  Pennsylvania  Railroad  also  passed  along  the 
east  side  of  the  icehouse;  the  nearest  of  those  tracks  being 
about  20  feet  from  the  icehouse.  The  declaration  alleges  that 
the  property  was  destroyed  by  fire  caused  by  sparks  thrown  out 
by  an  engine  which  was  operated  by  the  defendants  on  a  rail- 
road in  close  proximity  to  the  plaintiff's  icehouse.  The  negli- 
gence was  charged  to  have  consisted  in  the  selection  and  equip- 
ment of  the  engines  furnished  and  by  the  lack  of  ordinary  care 
in  the  operation  of  the  engines  by  the  defendants'  employees. 

The  first  question  presented  by  the  record  arises  upon  the 
first,  second,  third,  fourth,  fifth,  and  sixth  exceptions,  and  re- 
lates to  the  admission  of  testimony  of  various  witnesses  to  the 
effect  they  had  seen  the  dinkey  engines,  when  working  near  the 
defendants'  property,  throw  sparks  shortly  before  the  fire,  and 
that  these  sparks  had  set  fire  to  combustible  material  near  the 
dinkey  tracks.  The  court,  we  think,  properly  overruled  the  ob- 
jections to  this  testimony  and  permitted  it  to  be  given  to  the 
jury.  In  Annapolis  &  Elkridge  R.  R.  Co.  v,  Gantt,  39  Md.  115, 
and  in  Green  Ridge  Railroad  Co.  v,  Brinkman,  64  Md.  53,  20 
Atl.  1024,  54  Am.  Rep.  755,  this  character  of  testimony  was 
held  to  be  admissible  for  the  purpose  of  establishing  the  fact 
from  which  the  jury  may  find  negligence  on  the  part  of  the  de- 
fendant. Judge  Bartol  in  delivering  the  opinion  of  the  court  in 
Gantt's  Case,  supra,  said:  "Here  the  evidence  was  confined  to 
the  time  of  the  occurrence,  within  a  week  of  the  happening  of 
the  fire  on  the  plaintiff's  property,  and  pointed  directly  to  the 
condition  of  the  defendant's  engines,  tending  to  prove  that  they 
were  not  in  suitable  repair  at  the  time  of  the  injury,  and  we 
think  both  upon  reason  and  authority  it  was  admissible  for  the 
purposes  mentioned."  All  of  these  exceptions  present  the  same 
1^1  question,  and  for  the  reasons  stated  we  are  clearly  of 
opinion  that  the  testimony  was  properly  admitted.  But  apart 
from  the  admissibility  of  the  testimony  objected  to  in  these  ex- 
ceptions, the  witness  Lewis  had  previously  testified,  without 
objection,  that  on  the  morning  of  the  fire,  as  on  previous  morn- 
ings, he  saw  the  dinky  engines  of  the  defendants  at  work,  and 
just  before  they  got  to  the  icehouses  they  would  open,  exhaust, 
and  throw  cinders  10  or  15  feet  high  out  of  the  stack,  greater 
the  blast,  more  cinders  would  fly  out  of  the  stack,  and  his  tes- 
timony was  not  subsequently  excluded. 

The  testimony  contained  in  the  eighth  exception  was  properly 
rejected.  The  fact  that  engines  on  the  Baltimore  &  Ohio  Rail- 
road, while  passing  through  different  sections  of  Harford  county, 
would  throw  out  sparks  and  fire  sufficient  to  set  fire  to  rubbish 
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and  other  inflammable  materials,  could  throw  no  light  upon  the 
question  whether  the  fire  complained  of  here  was  caused  by 
the  engines  of  the  defendants.  It  did  not  tend  to  show  negli- 
gence in  the  case  under  consideration  and  was  in  no  way  con- 
nected with  the  fire  in  question.  It  was  too  remote  and  simply 
tended  to  prove  that  an  engine  was  capable  of  setting  fire  to 
property  near  its  railroad. 

The  ninth,  tenth,  eleventh,  twelfth,  thirteenth,  and  four- 
teenth exceptions  were  taken  to  the  admission  in  evidence  of 
certain  entries  made  by  one  Wall,  who  had  been  inspector  of 
engines,  in  the  service  of  the  Baltimore  &  Ohio,  as  to  the  inspec- 
tion of  the  locomotives  made  by  him.  These  entries  were  made 
in  a  book  of  the  Baltimore  &  Ohio  Railroad,  and  were  made  at 
the  time  of  the  inspection  of  the  engines.  The  entries  were  in 
the  handwriting  of  Wall,  who  had  left  the  service  of  the  road 
and  was  absent  from  the  state,  and  his  whereabouts  unknown. 
The  witness  Given  testified  that  they  were  in  the  handwriting  of 
Wall  and  were  made  in  the  regular  course  of  official  duty.  We  find 
no  error  in  the  admission  of  this  testimony.  In  Heiskell  v,  Rol- 
lins, 82  Md.  15,  33  Atl.  263,  51  Am.  St.  Rep.  455,  it  was  said: 
"It  has  long  been  held  that  entries  made  by  a  clerk  in  the  reg- 
ular course  of  business,  he  having  no  interest  at  the  time  in 
stating  an  untruth,  should  be  received  in  evidence  after  the  clerk's 
death  on  proof  of  his  handwriting,  and  such  entries  are  equally 
admissible  where  the  witness  is  absent  from  the  state."  Reyn- 
olds V.  Manning  &  Co.,  15  Md.  523;  Morris  &  Co.  z\  Columbia 
Iron  Works,  76  Md.  357,  25  Atl.  417,  17  L.  R.  A.  851. 

The  fifteenth  exception  was  taken  to  the  action  of  the  court 
in  overruling  a  general  objection  to  certain  witnesses  being  al- 
lowed to  testify  in  rebuttal.  We  do  not  deem  it  necesssary  to 
go  into  a  recital  of  the  testimony  embraced  in  this  exception.  An 
examination  of  the  record  will  show  it  was  strictly  and  directly 
in  rebuttal  of  the  evidence  by  the  defendant's  witnesses  to  the 
eflFect  that  a  Baltimore  &  Ohio  Railroad  freight  train,  bound 
east,  passed  the  east  end  of  the  bridge  about  the  time  of  the  fire 
throwing  out  smoke  and  cinders,  and  shortly  afterwards  the  ice- 
house was  seen  on  fire.  The  evidence  was  clearly  competent  for 
the  purposes  offered,  and,  being  evidence  in  rebuttal,  was 
largely  in  the  discretion  of  the  trial  court. 

We  come  now  to  a  consideration  of  the  rulings  of  the  court 
upon  the  prayers  set  out  in  the  sixteenth  exception.  The  plain- 
tiff's prayer  is  as  follows:  The  jury  are  instructed  that  if  they 
shall  find  from  the  evidence  that  the  plaintiff's  icehouses  with 
their  contents  were  destroyed  by  fire  communicated  from  the  de- 
fendants' engines,  and  shall  further  find  that  the  defendants  did 
not  exercise  reasonable  care  and  diligence  to  avoid  as  far  as 
practicable  injury  to  the  property  along  the  line  of  the  road 
upon  which  their  engines  were  operated  by  having  their  said 
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engines  properly  conslnicted  and  in  good  condition,  then  their 
verdict  must  be  for  the  piainiiff.  This  prayer  as  applicable  to 
the  facts  of  this  case  is  entirely  free  from  objection  and  was 
ptirperiy  granted  by  the  court.  There  is  testimony  in  the  record 
tending  to  establish  every  hypothesis  of  the  prayer,  and  the  spe- 
(ial  exception  that  there  was  no  evidence  that  the  defendants' 
engines  were  not  properly  constructed  was  rightly  overruled. 
There  was  evidence  that  'the  dinkey  engines  had  no  spark  ar- 
resters in  them  at  the  time  of  the  fire,  that  they  had  been  taken 
out,  and  none  of  them  had  netting  in  their  smoke  box.  There 
H-as  also  evidence  to  the  effect  that  the  Tyrone,  one  of  the  en- 
gines, stopped  in  front  of  the  icehouse  before  the  fire,  and  that 
it  had  no  spark  arrester  in  it.  In  Ryan  &  McDonald  i:  Gross,  68 
Md.  380,  12  Ati.  115.  16  Atl.  302,  the  court,  held  it  was  the 
'luty  of  the  defendants  to  see  that  the  spark  arrester  was  in 
proper  repair,  and,  if  it  was  not  in  proper  repair,  in  consequence 
of  which  sparks  escaped  from  tlie  engine  and  set  fire  to  rubbish 
along  the  road,  and  spread  thence  to  the  plaintiff's  land,  these 
facts  were  sufficient  to  justify  the  jury  in  finding  negligence  on 
the  part  of  the  defendants,  and  that  the  destruction  of  the  plain- 
iiffs  property  was  the  direct  and  natural  consequence  of  such 
negligence.  But  apart  from  this,  the  jury  were  instructed,  by 
the  defendants'  ninth  prayer,  that,  to  entitle  the  plaintiff  to  re- 
cover in  this  case,  it  must  prove  by  a  preponderance  of  testi- 
mony two  facts,  first,  that  the  locomotives  of  the  defendants 
emitted  the  sparks  that  set  fire  to  the  icehouses  of  the  plaintiff, 
and,  second,  that  the  defendants  were  guilty  of  negligence  in 
the  management  of  the  engini?  that  emitted  the  sparks  that  set 
fire  to  the  icehouses  of  the  plaintiff,  and  if  the  testimony  in  this 
case  should  be  such  as  to  Icavt  the  minds  of  the  jury  in  a  state 
nf  equipoise  as  to  either  of  the  facts,  their  verdict  must  be  for 
the  defendants.  And  by  the  defendants'  eighth  prayer  the  jury 
acre  further  told  that  if  from  the  evidence  it  is  equally  probable 
that  the  fire  originated  from  any  cause,  other  than  the  defendants' 
engines,  the  defendants  are  not  liable  in  this  action,  and  their 
verdict  must  be  for  the  defendants;  that  the  defendants  can- 
not be  made  liable  in  this  action  on'  a  mere  probability  that  the 
lire  was  caused  by  their  engines,  but  only  on  the  preponderance 
of  proof  that  it  was  so  caused,  and  then  only  upon  proof  of 
negligence  on  the  part  of  the  defendants. 

The  theory  of  the  defendants'  case,  we  think,  was  fully  sub- 
mitted in  their  granted  prayers,  and  they  obtained  all  the  law 
they  were  entitled  to.  The  defendants'  first,  second,  third,  fourth, 
fifth,  sixth,  and  eleventh  prayers  were  properly  refused.  The 
first,  second,  third,  and  fourth  prayers  were  demurrers  to  the 
evidence  and  could  not,  under  the  facts  of  the  case,  have 
lieen  granted.  The  fifth  and  sixth  prayers  submitted  the  same 
propositions  covered  by  the  defendants'  eighth  and  ninth  prayers. 
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and  were  properly  refused.  The  eleventh. prayer  was  manifesriy 
erroneous.  It  asserted  a  proposition  not  bearing  upon  the  case, 
and  its  rejection  could  not  have  injured  the  defendants. 

Finding  no  error  in  the  rulings  of  the  court,  and  as  the  case 
was  one  to  be  submitted  to  the  jury  upon  the  facts,  the  judgment 
will  be  affirmed. 

Judgment  affirmed,  with  costs. 


Texas  &  P.  Ry.  Co.  v.  Corn  et  aL 

(Supreme  Court  of  Texas,  Dec.   16,   1908.) 
[114  S.  W.  Rep.  103.] 

Appeal  and  Error — Review — Instructiotis. — In  an  action  against  a 
railroad  company  for  killing  cattle  on  the  track,  where  the  instruc- 
tions authorized  a  verdict  for  plaintiff,  either  if  defendant  was  negli- 
gent in  keeping  a  gate  in  its  right  of  way  fence  in  good  repair  so  as 
to  exclude  cattle,  or  if  defendant's  servants  in  charge  of  the  train 
discovered  the  dangerous  position  of  the  cattle  in  time  to  have 
avoided  the  injury,  and  it  is  impossible  to  tell  from  the  verdict  upon 
what  issue  the  jury  found  for  plaintiff,  the  judgment  will  be  reversed, 
if  either  instruction  were  not  authorized  by  the  evidence. 

Railroads — Injury  to  Animals  on  Track — Actions — ^Evidence.— In 
an  action  against  a  railroad  company  for  killing  cattle  on  its  right  of 
way,  held  that  there  was  evidence,  both  that  a  gate  in  the  right  of  way 
fence  was  defective,  and  that  the  peril  of  the  cattle  was  discovered  in 
such  time  that,  by  the  use  of  the  means  at  their  command,  those  in 
charge  of  the  train  might  have  avoided  the  injury,  so  as  to  justify 
charges  submitting  plaintiff's  right  to  recover  on  those  issues. 

Railroads — Injuries  to  Animals  on  Track — Duty  to  Fence — Suffi- 
ciency of  Fence.* — The  duty  of  a  railroad  company  to  fence  its  track 
imports  the  duty  to  securely  fence  it  so  as  to  exclude  live  stock. 

Railroads — Injuries  to  Animals  on  Track — Fencing  Track — Leaving 
Open  Private  Gate.f — A  railroad  company  is  not,  under  all  circum- 
stances, liable  for  injuries  to  live  stock  resulting  from  leaving  open  a 
private  gate  in  its  right  of  way  fence,  constructed  for  the  accommo- 
dation of  the  owner  of  adjoining  land,  and  is  not  bound  to  keep  watch 
to  see  that  it  is  at  all  times  closed. 

Railroads — Injuries  to  Animals  on  Track — Care  Required — Stock 
Alarms — Presumptions. — It  being  customary  for  railroad  companies 
to  give  sharp  blasts  of  the  whistle  to  clear  the  track  of  live  stock,  it 
must  be  presumed  that  the  whistle  would,  in  some  instances  at  least, 
result  in  avoiding  an  injury  to  them. 

«  _ 

♦See  foot-note  appended  to  Rinehart  v.  Kansas  City  So.  Ry.  Co. 
(Mo.),  28  R.  R.  R.  47,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  47. 

tSee  foot-note  appended  to  Fowbel  v.  Wabash  R.  Co.  (Iowa),  14 
R.  R.  R.  169,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  169,  where  all  those  pre- 
ceding it  are  collected. 
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Error  to  Court  of  Civil  Appeals  of  Second  Supreme  Judicial 
District. 

Action  by  J.  W.  and  F.  W.  Corn  aginst  the  Texas  &  Pacific 
Railway  Company.  From  a  judgment  of  the  Court  of  Civil  Ap- 
peali  (110  S.  W.  48.=^).  :iffirming  a  judgment  for  plaintiffs,  de- 
fendant brings  error.    Affirmed. 

ir.  L.  Hall  and  S(>oonls,  Thompson  &  Bamnse,  for  plaintiff 
in  error. 

Ben  P.  Ayres,  for  defendants  in  error. 

Gaixes,  C.  J.  The  (lefendants  in  error  sued  the  plaintiff  in 
error  for  negligently  killing  certain  cattle  found  upon  the  right 
of  way  of  the  railroad  company,  and  recovered  a  judgment.  The 
company's  track  was  fenced  at  the  scene  of  the  accident,  iJut 
there  was  a  gate,  for  the  convenience  of  the  neighborhood,  put 
into  the  fence.  At  what  time,  for  what  purpose,  and  at  whose 
instance  the  evidence  docs  not  disclose.  In  the  charge  of  the 
court  the  jury  were  authorized  to  give  a  verdict  for  the  plaintiff 
in  the  event,  either  that  the  company  was  negligent  in  keeping 
ihe  gate  in  good  repair,  or  so  that  it  would  exclude  cattle,  or  in 
the  event  the  servants  of  the  company  who  were  running  the 
train  discovered  the  dangerous  position  of  the  cattle  in  time  to 
have  avoided  the  injury.  In  the  application  for  the  writ  of  error 
it  is  claimed,  in  .substanci-,  that  there  was  no  evidence  to  justify 
an  instruction  upon  ciilni-  issue.  The  court  having  submitted 
the  question  upon  the  i— in's.  and  it  being  impossible  to  tell  from 
ihe  verdict  upon  what  i-.-iie  the  jury  found,  we  will  have  to  re- 
verse Ihe  judgment,  provided  either  instruction  is  not  authorized 
by  the  evidence.  A  can-fnl  consideration  of  the  case  has  satis- 
fied us  that  there  was  evidence  both  of  the  defect  in  the  gate, 
and  that  the  peril  of  ihe  catde  was  discovered  in  such  time  that, 
by  the  use  of  the  mean?,  at  their  command,  the  servants  might 
have  avoided  the  injury.  The  evidence  is  conflicting  upon  both 
issues,  but  there  was  evidence  that  the  gate  was  out  of  repair, 
and  would  not  latch  without  beilig  raised  for  ihe  purpose  of 
passing  the  latch  into  Ihe  slot,  and  the  tesdmony  of  Mrs.  Boone, 
who  was  an  eyewitness  to  the  accident,  was  that  she  saw  no 
effort,  on  the  pan  of  the  servants  of  the  company,  to  check  the 
train  after  the  danger  of  the  cattle  was  discovered,  and  that  the 
whistle,  which  the  engineer  testified  that  he  had  blown  when 
he  first  saw  them,  was  not  in  fact  blo^n  until  after  the  cattle 
were  run  over  and  killed. 

We  are  not  prepared  to  hold  that  under  all  the  circumstances 
the  company  wovdd  have  been  liable  for  the  gate  being  left 
open,  but  to  fence  a  track  means  that  it  must  be  securely  fenced 
^0  as  !o  prevent  the  inaress  and  egress  of  live  stock.  If  this  is 
not  done,  it  can  hardly  be  deemed  a  legal   fence.    'We  do  not 
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think  that  the  company,  under  all  circumstances,  was  liable  for 
the  gate  being  left  open,  it  being  a  gate  for  the  accommodation 
of  the  owner  of  the  land,  and  perhaps  of  his  neighbors,  and  we 
do  not  think  that  the  company  would  be  bound  to  keep  a  watch 
to  see  that  it  was  at  all  times  kept  closed.  It  would  also  seem 
that,  if  it  had  been  shown  that  the  gate  was  left  open  by  the  neg- 
ligence of  the  owner  of  the  land,  he  could  not  recover  for  the 
injury  to  the  cattle.  But  there  is  no  such  evidence  in  the  case. 
Therefore  we  think  the  company  should  be  held  responsible. 
The  charge  of  the  court  was  very  favorable  to  the  defendant 
upon  this  issue,  and  we  see  no  reason  to  disturb  the  verdict  on 
that  account. 

The  testimony  as  to  what  Mrs.  Boone  believed  contradicted 
the  testimony  of  the  engineer  in  regard  to  the  discovery  of  the 
cattle  and  his  attempt  to  stop  the  train.  At  all  events  the  tes- 
timony would  show  that  they  had  failed  to  blow  the  whistle  in 
time  to  have  scared  the  cattle  from  the  track,  if  the  whistle  had 
been  sufficient  for  that  purpose.  The  presumption  must  be,  we 
think,  since  it  was  the  custom  of  the  railroad  to  give  sharp 
blasts  of  the  whistle  in  order  to  clear  the  track  of  liv€  stock  that 
were  found  upon  it,  that  the  whistle  would,  in  some  instances 
at  least,  result  in  the  avoidance  of  an  accident  or  injury.  We 
cannot  therefore  say  that  upon  this  issue  there  was  no  evidence 
for  the  charge  of  the  court. 

The  judgments  of  the  District  Court  and  of  the  Court  of 
Civil  Appeals  must  therefore  be  affirmed,  and  it  is  accordingly 
so  ordered. 
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McDoNXELL  V.  MiNM-APOLis,  St.  P.  &  S.  S.  M.  Ry.  Co- 

(Supreme  Court  of  North  Dakota,  Nov.  34,  190S.) 

Ilia  N.  W.  Rep.  819.] 

Riilroadi — Injuriea   to   Animals— Actions—Evidence — Sufficiency. — 

Ac:ion  lo  recover  damage^  tor  the  negligent  killing  of  stock  whicti 
nas  trespassing  upon  defendant's  right  of  way.  Plaintiff  recovered  a 
icrclicl  for  $46i.  Held,  that  the  evidence  is  amply  sufficient  to  justify 
such  verdict. 

Riilroads— Injuries  to  Animals  Trespassing  on  Right  of  Way — 
Degree  of  Care.*^The  dut3'  of  a  railway  company  and  its  employees, 
in  case  of  stock  trespassing  upon  its  right  of  way,  is  to  exercise 
ordinary  care  not  to  injure  it  after  it  is  discovered  lo  be  in  a 
place  of  danger. 

Dimagcs — Injuries  to  Animala. — The  complaint  alleged,  and  Iht.- 
plaintiff  was  permitted  over  objection  to  show,  certain  special  dam- 
igti  suffered  by  him,  on  nicount  of  extra  care  and  attention  required 
in  rearing  a  sucking  colt,  the  increase  of  one  of  the  animals  killed. 
Held,  not  error,  as  defend.int's  negligence  in  killing  the  dam  of  said 
co!t  was  the  proximate  cause  of  the  special  damages  thus  claimed. 

Dimages—In juries  to  Animals — Excessive  Damages. — Evidence  as 
lo  the  extent  of  plaintiff's  damages  examined,  and  held  that  the  ver- 


(Syllabus  by  the  Court.) 

.Appeal  from  Ward  County  Court;   Davis,  Judge. 
Action  by  Benjamin  McDonnell  against  Ihe  Minneapolis,  St. 
Paul  &   Sault    Ste    Marie   Railroad    Company.     Judgment    for 

'For  the  authorities  in  this  series  on  the  subject  of  the  care  require<l 
of  those  in  charge  of  trains  to  avoid  collisions  with  animals,  see  last 
foot-note  appended  to  Robbins  v.  Baltimore  &  O.  R.  Co.  (W.  Va.), 
»  R.  R.  R.  738,  53  Am.  &  Eng.  R.  Cas,.  N.  S.,  738:  second  foot-note 
appended  to  Chicago,  etc.,  Ry.  Co.  v.  Ramsey  (Ind,),  35  R.  R.  R.  274, 
J8  .\m.  &  Eng.  R.  Cas.,  N.  S.,  274. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  to  main- 
tain lookouts  on  trains  for  the  purpose  of  preventing  collisions  with 
live  stock,  see  first  foot-note  appended  to  Robbins  v.  Baltimore  &  O. 
R.  Co,  (W.  Va.>.  39  R-  R.  R.  738,  52  Am.  &  Eng.  R.  Cas..  N.  S„  738; 
foot-note  appended  to  Jonesboro,  etc.,  R.  Co.  v.  Guest  (.^rk.),  25  R.  R. 
R.  718,  4B  Am.  &  Eng.  R.  Cas,,  N.  S.,  768;  last  fool-note  appended  to  Chi- 
cago, etc..  Ry.  Co.  r.  Ramsey  (Ind.),  25  R.  R.  R.  274,  48  Am.  &  Eng. 
R.  Cas,.  N.  S.,  274:  Stading  v.  Chicago,  etc.,  Ry.  Co.  (Neb,),  25  R.  R. 
R.  270,  48  Am.  &  Eng.  R.  Cas..  N.  S.,  270, 

For  the  authorities  in  this  series  on  the  subject  of  the  duties  of 
those  in  charge  of  trains  upon  seeing  stock  near  track,  see  foot-not;' 
-'      ■  ~  ■  -     -      U   p 
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plaintiff,  and  from  it  and  an  order  denying  a  new  trial,  defendant 
appeals.    Affirmed. 

L.  W.  Gammons,  for  appellant. 

Le  Suer,  Gradford  &  Hurly,  for  respondent. 

FiSK,  J.  Plaintiff  had  judgment  in  the  court  below  for  the 
sum  of  $484.30  damages  and  costs,  and  from  such  judgment,  and 
from  an  order  denying  a  new  trial,  defendant  appeals. 

Such  recovery  was  for  alleged  negligence  of  defendant  and 
its  servants  in  the  operation  of  one  of  its  passenger  trains,  re- 
sulting in  the  killing  of  two  of  plaintiff's  horses,  which  had 
strayed  upon  the  defendant's  railway  track  and  were  struck  by 
such  train,  on  September  4,  1905.  The  value  of  the  horses  was 
alleged  at  the  sum  of  $500,  arid  special  damages  were  pleaded, 
and,  over  defendant's  objection,  proven,  on  account  of  extra 
care  and  attention  required  in  raising  a  sucking  colt,  the  increase 
of  one  of  the  animals  killed,  by  reason  of  the  death  of  such  an- 
imal. Appellant  advances  the  following  reasons  why  the  judg- 
ment and  order  appealed  from  should  be  reversed:  **That  the 
evidence  is  insufficient  to  justify  the  verdict;  that  the  presump- 
tion of  negligence  was  wholly  overcome;  that  there  is  no  evi- 
dence of  any  actual  negligence  on  its  part,  but  on  the  contrar}-, 
that  the  evidence  discloses  that  the  defendant  exercised  due  care 
to  avoid  injury  of  the  horses  after  discovering  them  upon  the 
track;  that  the  court  erred  in  admitting  evidence  as  to  damages 
on  account  of  the  colt,  the  said  damages,  if  any,  being  too  re- 
mote; and  that  the  verdict  is  excessive."  These  contentions  do 
not  require  extended  notice.  It  is  conceded  that  the  animals 
were  trespassing  upon  defendant's  right  of  way,  and  hence  there 
is,  and  can  be,  no  dispute  as  to  the  rule  of  law  governing  the 
degree  of  care  exacted  of  defendant  and  its  employees  to  avoid 
injury  to  the  animals.  As  stated  in  Wright  z\  Ry.  Co.,  12  X.  D. 
159,  96  N.  W.  324:  "Plaintiff's  horse  was  a  trespasser  upon 
defendant's  right  of  way,  and  as  to  it  the  measure  of  defend- 
ant's duty  was  to  exercise  ordinary  care  not  to  injure  it  after  it 
was  discovered  to  be  in  a  place  of  danger." 

By  the  verdict  the  jury  necessarily  found  that  ordinary  care 
was  not  exercised  by  defendant's  employees  to  prevent  the  in- 
jury after  discovering  the  animals  upon  the  track.  We  are  now 
asked  to  decide  that  the  evidence  is  insufficient  to  justify  such 
verdict  and  this,  notwithstanding  the  holding  of  the  trial  court 
to  the  contrary.  This  will  not  be  done,  except  in  a  clear  case  of 
insufficiency.  9  Cur.  Law,  215,  and  cases  cited;  3  Cent.  Dig.  §§ 
3928,  3948-3950,  and  manv  cases  cited;  also  Hardt  v.  Chicago, 
etc.,  R.  Co.,  130  Wis.  512,^110  X.  W.  427;  Graham  r.  Br>'ant,  4 
Cal.  App.  xiii,  S7  Pac.  232 :  Mo.  Real  Estate  Svndicate  7\  Sims. 
121  Mo.  App.  156,  98  S.  W.  783:  Shively  r,  De  Snell,  35  Mont. 
508;  90  Pac.  749.   That  the  verdict  is  amply  justified  under  the 
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evidence  is  too  clear  for  discussion,  and  to  review  the  testimony 
would  be  a  needless  task.  The  proof  shows  that  the  accident  oc- 
curred in  broad  daylight;  that  both  the  engineer  and  fireman  saw 
the  animals  in  ample  time  before  the  accident  to  have  avoided 
the  same,  as  the  "engineer  testified  that  he  had  the  train  under 
perfect  control.  There  is  a  conflict  in  the  testimony  as  to  just 
how  the  accident  occurred,  but  the  plaintiff  testified  positively 
that  he  was  an  eyewitness  to  the  accident,  and  that  the  horses 
did  not  at  any  time  leave  the  track  after  he  first  saw  them,  un- 
til they  were  thrown  off  by  the  engine;  that  the  train  was,  as 
nearly  as  he  could  judge,  between  10  and  15  rods  from  the  horses 
when  he  first  saw  them  upon  the  track.  The  distance  one  of 
the  horses  was  thrown,  and  other  circumstances  in  the  case,  tend 
to  corroborate  the  plaintiff's  testimony.  Suffice  it  to  say  that  the 
record  presents  a  clear  case  for  the  jury,  and  hence  the  verdict 
cannot  be  disturbed  upon  the  alleged  ground  of  insufficiency  of 
the  evidence  to  support  the  same.  This  sufficiently  disposes  of 
appellant's  first  three  contentions. 

It  is  next  contended  that  the  court  erred  in  admitting  evidence 
as  to  special  damages  occasioned  by  additional  time  and  atten- 
tion required  in  raising  and  caring  for  a  suckling  colt,  the  in- 
CTease  of  one  of  the  animals  killed.   These  damages  are  specially 
pleaded  in  the  complaint,  being  alleged  as  follows :   '*That  at  the 
time  of  said  killing  the  plaintiff  was  the  owner  of  a  suckling  colt, 
being  the  increase  of  the  mare  described  herein,  and  by  reason  of 
said  killing  of  said  mare  plaintiff  was  obliged  to  raise  said  celt 
by  hand,  and  to  care  for  and  nourish  it  specially ;  that  the  expendi- 
ture of  time  and  labor  thus  employed  was  in  the  sum  of  $25 ; 
that  the    plaintiff   is    further   damaged   in   said   amount."     The 
ground  of  objection  to  this  testimony  was  that  the  damages  thus 
claimed  were  too  remote.    No  authorities  are  cited,  either  against 
or  in  support  of  the  correctness  of  the  court's  ruling,  and  we 
have  been  able  to  find  but  one  case  bearing  directly  upon  this 
question.    That  is  the  case  of  Teagarden  t'.  Hetfield,   11   Ind. 
S22.    There  plaintiff  sought   to   recover  special   damages,  iden- 
tically the  same  as  in  the  case  at  bar,  but  such  recovery  was.de- 
nied  because  not  specially  pleaded  in  the  complaint.    By  infer- 
ence, therefore,  said  case  may  be  considered  an  authority  in  re- 
spondent's favor.    The  rule  governing  the  measure  of  damages 
in  cases  like  the  one  at  bar  is  embraced  in  section  6582.  Rev. 
Codes  1905,  as  follows:    "For  the  breach  of  an  obligation  not 
arising  from  the  contract  the  measure  of  damages,  except  when 
otherwise  expressly  provided  by  this  Code,  is  the  amount  which 
will  compensate  for  all  the  detriment  proximately  caused  thereby, 
whether  it  could  have  been  anticipated  or  not.''    It  is  perfectly 
plain  from  the  language  employed  in  said  section  that  plaintiff 
may  recover  all  damages  which  are  the  proximate  result  of  de- 
fendant's negligence,  whether  such  damages  could  have  been  an- 
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ticipated  or  not.  Such  was  the  construction  placed  upon  this 
statute  by  this  court  in  Ouverson  v.  City  of  Grafton,  5  N.  D. 
281,  65  N.  W.  676,  and  such  is  the  general  rule  recognized  by 
the  authorities.  Brown  v.  C,  M.  &  St.  P.  R.  Co.,  54  Wis.  342, 
11  N.  W.  356,  911,  41  Am.  Rep.  41,  and  cases  cited;  Coy  v, 
Indianapolis  Gas  Co.,  146  Ind.  655,  46  N.  E.  17,  36  L.  R.  A. 
535.  In  the  latter  case  it  was  said :  "All  damages  directiy  trace- 
able to  the  wrong  done,  and  arising  without  an  intervening 
agency,  and  without  fault  of  the  injured  person  himself,  are  re- 
coverable. The  wrong  in  such  cases  is  said  to  be  the  proximate 
cause  of  the  injury."  The  correct  test,  therefore,  would  seem 
to  be  whetlier  the  special  damages  claimed  are  directly  trace- 
able to,  and  are  the  natural  result  of,  defendant's  negligence  in 
killing  the  mother  of  the  colt.  We  think  it  plain  that  they  are. 
As  the  direct  and  immediate  result  of  the  injury,  additional  serv- 
ices were  required  by  plaintiff  in  caring  for  the  colt.  It  was 
one  of  the  consequences  naturally  flowing  from  defendant's 
wrong.  The  rule  or  principle  announced  in  the  old  and  often- 
cited  squib  case  of  Scott  v.  Shepherd,  2  W.  Bl.  892,  that,  "the 
act  of  throwing  the  squib  being  unlawful,  the  defendant  was 
liable  to  answer  for  the  consequences,  be  the  injury  mediate  or 
immediate,"  is  still  the  rule,  as  shown  by  the  modern  author- 
ities, many  of  which  are  cited  in  the  foregoing  cases. 

The  only  remaining  contention  is  that  the  verdict  is  excessive. 
It  was  for  $465.  Plaintiff  testified  that  the  true  value  of  the 
horses  was  $500,  and  his  undisputed  testimony  was  that  the 
special  damages  suffered  by  him,  on  account  of  extra  work  in 
rearing  the  colt,  amounted  to  $25.  If  this  testimony  was  true, 
and  the  jury  had  a  right  to  accept  it  as  true,  the  verdict  was  not 
only  not  excessive,  but  was  for  $60  less  than  the  actual  damage. 

Finding  no  error  in  the  record,  the  judgment  and  order  ap- 
pealed from  are  hereby  affirmed.    All  concur. 
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(Supreme  Court  of  Missouri,  Division  No.  1,  Nov.  25,  1908.) 

[114  S.  W.  Rep.  1067.] 

Railroads — Farm  Crossings — Statutes — Construction. — Rev.  St.  1899, 
I  1105  (Ann.  St.  1906,  p.  945).  requiring  every  railroad  to  fence  its 
track,  leaving  openings  and  gates  at  farm  crossings,  etc.,  defines  the 
measure  of  the  duty  of  a  railroad  company  to  construct  farm  cross- 
ings, contemplates  grade  crossings,  and  does  not  require  the  con- 
struction of  undergrade  private  crossings  merely  because  it  will  be 
more  convenient  for  the  adjacent  proprietor. 

Railroads — Farm  Crossings.* — In  determining  the  sort  and  place 
of  a  farm  crossing  as  required  by  Rev.  St.  1899,  §  1105  (Ann.  St. 
1906,  p.  945),  the  interest  and  convenience  of  the  railroad  company 
and  of  the  adjoining  proprietor,  and  the  safety  of  the  traveling  public, 
must  be  considered. 

Railroads — Farm  Crossings.* — Where  a  railroad  company  is  bound 
to  construct  farm  crossings,  and  the  track  is  on  a  high  embankment 
and  there  is  a  natural  depression  through  which  a  subway  can  be 
constructed  more  conveniently  than  a  grade  crossing,  a  subway  will 
be  required. 

Adverse  Possession — Property  Subject  to  Prescription — Public 
Property.! — One  cannot,  by  adverse  possession,  acquire  title  to  a 
railway  right  of  way,  which  is  public  property  under  the  statute. 

Railroads — Farm  Crossings — Construction — Maintenance. — A  rail- 
road company  constructed  its  track  through  a  farm.  When  the  road 
was  first  built  it  was  built  on  a  trestle,  and  under  it  a  road  was  left 
for  the  landowner,  and  he  constructed  his  fences  and  barns  with  refer- 
ence thereto.  Such  road  was  in  use  for  10  or  12  years.  Subse- 
quently the  railroad  built  a  solid  roadbed  where  the  trestle  had  been 
maintained.  An  underground  crossing  could  be  maintained  in  the 
solid  roadbed  with  safety  to  the  traveling  public.  The  company  pro- 
posed to  give  the  landowner  a  grade  crossing  some  distance  away, 
which  would  require  a  removal  of  the  fences  and  barns.     Held,  that 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
railroads  to  construct  and  maintain  crossings,  see  foot-note  appended 
to  Hughes  V.  Chicago,  etc.,  Ry.  Co.  (Wis.),  14  R.  R.  'R.  "787,  37  *Am. 
&  Eng.  R.  Cas..  N.  S-  787,  where  all  those  preceding  it  are  collected; 
first  foot-note  appended  to  Sample  v.  Chicago,  etc.,  R.  Co.  (111.),  30 
R.  R.  R.  434,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  434;  Cincinnati,  etc.,  Ry. 
Co.  r.  Conner sville  (Ind.),  29  R.  R.  R.  536,  52  Am.  &  Eng.  R.  Cas.,  N. 
S.,  536;  Northern  Pac.  Ry.  Co.  v.  State  of  Minnesota  (U.  S.),  29  R. 
R.  R.  516,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  516. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  mutual 
rights  and  duties  of  railroads  and  landowners  with  respect  to  the 
location  of  farm  crossings,  see  foot-note  appended  to  Hartshorn  v. 
Chicago  G.  W.  Ry.  Co.  (Iowa),  26  R.  R.  R.  565,  49  Am.  &  Eng.  R. 
Cas.,  N.  S..  565. 
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the  landowner  had  acquired  an  equity  to  have  the  underground  way 
continued  for  his  use,  and  equity  would  enforce  such  right  because 
of  the  inadequacy  of  a  remedy  at  law. 

Railroads — Right  of  Way — ^Deeds — Reception  of  Damagefr— Effect. 
— Neither  the  execution  of  an  unconditional  deed,  conveying  land  for 
a  railroad  right  of  w^,  nor  the  receiving  of  damages  for  a  right  of 
way,  will  destroy  the  right  to  compel  the  construction  of  a  private 
crossing. 

Railroads — Farm  Crossings — Enforcement  of  Rights — Inadequacy 
of  Legal  Remedy. — Equity  will,  under  proper  circumstances,  and  when 
there  can  be  no  adequate  compensation  in  damages,  order  a  railroad 
company  to  construct  a  private  undergrade  crossing. 

Case  Certified  fropi  St.  Louis  Court  of  Appeals. 

Action  by  Josee  T.  Powell  against  the  Atchison,  Topeka,  & 
Santa  Fe  Railway  Company.  Judgment  for  plaintiff.  Defend- 
ant appeals  to  St.  Louis  Court  of  Appeals,  and  case  there  certi- 
fied.    Affirmed. 

The  following  is  the  majority  opinion  of  that  court,  written 
by  Goode,  J.: 

'TlaintiflF  owns  a  farm  of  about  500  acres  in  Scotland  county, 
through  which  the  defendant's  railroad  runs  diagonally  from  the 
northeast  to  the  southwest.  The  road  was  constructed  through 
the  farm  in  1887  by  the  Chicago,  Santa  Fe  &  California  Railroad 
Company,  of  which  the  defendant  is  successor.  Plaintiff  con- 
veyed land  for  the  right  of  way  through  his  farm  to  the  original 
company  April  13,  1887,  for  a  consideration  stated  to  be  $806.80. 
Plaintiff  has  been  the  owner  of  the  farm  for  upwards  of  25 
years.  Some  of  his  land  lies  on  the  southeast  side  of  the  rail- 
road, and  the  remainder  on  the  northwest  side.  One  80-acre 
tract  is  in  pasture.  Fifty  acres  of  it  lies  southeast  of  the  rail- 
road, and  30  acres  northwest.  On  the  50  acl"es  on  the  south  side 
there  is  a  perennial  spring,  which  plaintiff  used  until  1899  for 
watering  his  stock.  His  barn  and  cattle  lot  are  on  the  30  acres 
north  of  the  railroad.  When  the  road  was  built  in  1887  an  open 
trestle  was  left  between  the  30-acre  tract  on  the  north  and  the 
50-acre  tract  on  the  south,  so  that  the  plaintiff's  stock  would 
have  easy  access  to  the  water  supplied  by  the  spring  on  the  south 
side,  according  to  their  habit.  This  trestle  was  about  10  feet 
high,  and  under  it  a  road  was  left  for  plaintiff's  use  in  watering 
his  stock  and  passing  from  the  north  to  the  south  side  of  his 
farm.  In  1899  the  railroad  company  filled  the  passage  under  the 
trestle  with  earth,  making  a  solid  embankment,  thus  cutting  off 
the  undergrade  connection  between  plaintiff's  pasture,  stock  lots* 
and  barn,  and  the  land  and  spring  on  the  south  side.  In  lieu  of 
the  undergrade  way  the  company  constructed,  or  intends  to  con- 
struct, a  grade  crossing  at  the  west  end  of  the  trestle  and  where 
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the  irack  emerges  from  a  cut.  This  grade  crossing  will  require 
gates  on  either  side  to  inclose  the  right  of  way.  The  second 
count  of  the  petition,  on  which  relief  was  granted,  after  averring 
ihc  fads  somewhat  as  we  have  staled  them,  avers  that,  after  the 
construction  of  the  railroad,  plaintiff's  stock  continue*!  to  pass 
through  the  underground  way  until  it  was  filled  in  1899;  that 
plaintiff  had  arranged  his  feed  lots,  barns,  pasture,  and  fences 
with  reference  to  the  underground  way  left  by  the  railroad  com- 
pany and  said  way  was  the  only  proper  and  convenient  place  for 
a  farm  crossing  and  the  most  convenient  and  best  suited  to  plain- 
tiff's use;  that  where  the  defendant  intends  to  construct  an  over- 
fTound  way  il  will  not  be  so  comniodious  and  convenient  for 
plaintiff:  that  since  filling  up  the  trestle  the  defendant  has  failed 
10  furnish  plaintiff  a  crossing;  that  the  grade  crossing  will  re- 
quire a  readjustment  of  the  plaintiff's  feed  lots,  pasture,  barn, 
and  fences,  and  be  dangerous  for  the  passage  of  his  slock.  Judg- 
ment was  prayed  for  $500  damages  for  failure  to  furnish  a  proper 
cros.sing,  with  a  prayer  that  the  defendant  be  compelled  to  reoj^en 
and  construct  the  underground  way  as  used  by  plaintiff  until  filled 
tty  the  defendant.     The  answer  was  a  general  denial. 

"The  court  submitted  eight  issues  to  the  jury,  as  follows: 

"'(1)  Is  the  underground  crossing  asked  for  by  the  plaintiff 
I  practical  and  beneficial  crossing,  taking  into  consideration  the 
Bse  to  which  plaintiff's  land  is  to  be  put  and  all  other  facts  and 
circumstances  in  the  case? 

"■(21  Can  a  safe  and  secure  underground  crossing  be  made  at 
Or  near  the  point  where  plaintiff  had  been  using  the  same  before 

"rl  embanknient  was  put  in  ? 

■"(J)  Has  the  plaintiff  furnished  defendant  on  his  farm  suffi- 
'tni  farm  crossings  for  the  accommodation  and  use  of  the  farm? 

"■(4)  Does  plaintiff  have  the  adverse,  unobstructed,  and  con- 
inuous  use  of  the  underway  as  a  crossing  for  more  than  ten  years 
flfter  the  construction  of  its  roadbed?  If  so,  was  such  use  and 
mjoyment  with  the  acquiescence  of  defendant? 

"■(5)   \\"ould  the  grade  crossing  be  more  advantageous  and 

»venienl  for  defendant  than  the  underground  crossing? 

■"(6)  Did  plaintiff  build  his  fences,  barns,  and  other  improve- 

Niii  with  reference  lo  and  so  as  to  accommodate  himself  to 
nid  underground  crossing? 

'"(7)  Outside  of  the  arrangement  of  plaintiff's  gates  and 
s  and  the  trouble  of  opening  and  shutting  gates  and  danger 
lo  stock,  would  the  undergrouml -crossing  be  more  convenient  to 
plaintiff  than  the  grade  crossing  ? 

"'(8)  The  jury  will  say  what  plaintiff's  damages  are,  if  any, 
by  reason  of  a  want  of  crossing  from  October,  1899,  to  June  2, 
1900.  if  you  find  proper  and  sufficient  crossing  has  not  been  fur- 
nished, and  that  plaintiff  is  damaged  thereby.' 

"To  all  those  issues  except  Xos.  3  and  8  the  jury  answered 
'Yes."  but  lo  Ihe  third  and  eighth  no  answer  was  given. 
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"After  findings  on  the  issues  submitted  to  the  \\xry  had  been 
reported,  the  court  entered  the  following  finding  and  judgment: 

"  *Now  the  court  adopted  the  foregoing  findings  of  said  jur}% 
and  further  finds  that  at  the  time  defendant  constructed  its  road- 
bed through  plaintiflf's  land  it  ran  through  the  following:  North 
half  of  the  northeast  quarter  of  section  25,  township  64,  range 
11,  in  Scotland  county.  Mo;  that,  at  the  time  they  so  built  and 
purchased  the  roadway,  the  plaintiff  had  on  the  east  side  of  said 
roadbed  a  spring  of  water,  and  that  he  owned  in  connection  with 
said  lands  on  the  east  side  a  farm  of  something  more  than  500 
acres ;  that  said  spring  was  valuable  in  connection  with  said  farm 
for  the  water  privileges  to  be  derived  therefrom ;  that  at  the  time 
of  building  said  road  defendant  left  under  said  roadway  where 
the  same  crossed  the  aforesaid  lands  a  passageway  under  the 
road,  which  served  as  a  farm  crossing  to  and  from  the  balance 
of  said  farm  to  said  spring ;  there  was  a  trestleway  over  the  same, 
and  the  plaintiff  used  same  by  the  consent  of  defendant,  and  by 
its  acquiescence  for  over  10  years  before  the  institution  of  this 
suit,  and  that  defendant  kept  the  same  in  repair  for  him  and 
treated  the  same  as  a  farm  crossing. 

"  *And  the  court  further  finds  that  the  plaintiflF  built  his  im- 
provements on  his  farm,  consisting  of  the  barns  and  fences,  with 
a  view  to  using  such  underground  crossings  to  and  from  said 
spring  to  the  balance  of  his  farm,  and  he  expended  his  money 
with  a  view  to  using  the  same. 

"  *The  court  further  finds  that  afterwards  defendant  made  a 
solid  embankment  across  said  underground  crossing,  so  obstruct- 
ing same,  and  cutting  off  plaintiff's  communication  with  his  spring 
situated  on  the  east  side  of  said  roadway. 

"  *And  the  .court  further  finds  that  it  would  be  more  advan- 
tageous to  plaintiff,  and  after  its  construction  equally  commodious 
for  defendant,  to  have  a  way  where  claimed  by  plaintiff,  which 
is  near  his  barn  on  such  aforesaid  tract,  and  that  the  same  would 
be  more  convenient  to  plaintiff  on  account  of  his  said  improve- 
ments. 

"  'And  the  court  further  finds  that  plaintiff  ought  to  have  an 
underground  crossing  immediately  east  of  said  barn,  where  said 
improvements  have  been  so  placed  by  plaintiff,  and  where  he  had 
said  crossing  before  said  embankment  was  built  over  it. 

"  *It  is  therefore  ordered  and  adjudged  by  the  court  that  the 
plaintiff  have  judgment  herein  in  the  sum  of  one  cent,  and  that 
defendant  be  required  to  build  under  said  roadbed  an  ifnder- 
ground  crossing  at  the  point  where  plaintiff  had  used  same  for 
ten  years,  and  that  the  same  is  equally  convenient  for  defendant 
and  more  convenient  for  plaintiff ;  and  it  is  ordered  and  adjudged 
that  said  defendant  be  required  to  construct  for  plaintiff  a  con- 
venient farm  crossing  at  said  point ;  and  it  is  further  ordered  that 
plaintiff  recover  of  defendant  damages  in  the  sum  of  one  cent 
and  the  costs  of  this  suit.' 


Vol,  31  R  R  R— Voi,  54  Am  &  Eng  R  Cas  N  S 


479 


Powell  V,  Atchison,  etc.,  Rj.  Co 

'For  the  plaintiff,  Edward  Tull  testified  that  he  knew  the 
80-acre  tract  in  question,  having  been  raised  on  an  adjoining 
farni;  that  there  was  a  spring  on  the  south  side  of  the  railroad 
which  furnished  water  the  year  round;  plaintiff  had  owned  the 
farm  since  witness*  youth,  and  there  had  always  been  a  passage- 
way from  the  barn  to  the  spring ;  this  passageway  was  left  ope^i 
for  more  than  ten  years  after  the  railroad  was  built ;  there  was 
an  underground  crossing ;  the  spring  was  used  in  connection  with 
the  farm  as  a  watering  place ;  plaintiff  used  it  to  water  his  stock  in 
the  winter  time ;  putting  in  the  embankment  shut  plaintiff  off  from 
the  water;  plaintiff's  fences  were  built  with  reference  to  accommo- 
dating his  stock  with  spring  water ;  the  land  north  of  the  rail- 
road is  in  pasture  running  up  to  the  barn,  and  a  wide  lane  runs 
50  yards  south  into  the  pasture,  and  then  under  the  railroad  to 
the  other  pasture  on  the  south  said ;  the  grade  crossing  proposed 
to  be  put  in  by  the  defendant  will  be  inconvenient  for  the  plain- 
tiff's use,  as  he  will  have  to  drive  his  stock  back  and  forth  over 
the  crossing ;  the  trestle  bridge  was  60  to  70  feet  long ;  the  grade 
crossing  will  require  gates,  but  otherwise  is  a  good  grade  crossing ; 
all  plaintiff's  improvements  and  places  for  keeping  stock  were 
built  in  order  to  lead  to  the  spring;  plaintiff  keeps  a  great  many 
cattle  and  calves,  at  times  as  many  as  a  hundred  head  of  cattle, 
besides  horses ;  the  spring  is  his  watering  place ;  horses  and  cattle 
were  turned  loose  in  the  pasture,  and  would  go  to  the  spring  for 
water. 

"Plaintiff  himself  testified  that  the  spring  was  used  in  connec- 
tion with  the  farm  part  of  the  year ;  his  two  barns  on  the  north 
side  of  the  railroad  hold  80  tons  of  hay,  besides  corn ;  he  feeds 
his  stock  from  the  barns,  and  the  stock  use  the  spring  for  water ; 
blocking  the  access  to  the  spring  will  put  him  to  the  expense  of 
^'^ing  wells;  he  used  the  crossing  under  the  railroad  for  10 
years  or  more ;  he  had  used  the  spring  ever  since  he  owned  the 
farm  (1867),  and  it  had  always  furnished  water  for  his  stock; 
he  built  his  barns  and  all  improvements  with  reference  to  the 
spring,  and  the  railroad  left  a  bridge  for  him  to  get  to  it;  he 
made  his  improvements  so  his  stock  could  go  through  the  trestle 
to  the  water,  and  the  fencing  and  barns  cost  him  $400  besides  his 
own  work ;  with  the  underground  crossing  he  can  turn  his  stock 
out  to  go  to  water ;  with  the  grade  crossing  some  one  will  have 
to  drive  the  stock  back  and  forth;  the  farm,  in  his  estimation, 
would  be  worth  $1,000  less  without  the  underground  crossing; 
it  would  take  half  the  time  of  a  man  at  $20  a  month  to  look  after 
catering  his  stock ;  he  objects  to  filling  up  the  underground  way 
because  it  will  require  a  person  to  go  with  the  stock  to  water. 

"Dean  See  testified  that  the  old  crossing  was  more  convenient 
because  the  stock  would  go  to  water  without  any  one  watching 
them;  whereas,  if  they  go  over  the  grade  crossing,  gates  will  have 
to  be  opened,  and  the  crossing  will  be  more  inconvenient ;  plain- 
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tiflF*s  wells  will  not  furnish  water  for  all  his  stock ;  ponds  can  be 
dug  on  the  north  side  of  the  track ;  witness  dug  ponds  when  he 
lived  on  the  Powell  place,  but  they  filled  up  very  soon  with  mud. 

"Henry  Davis  said  the  old  crossing  was  more  convenient  than 
the  new  one  for  the  reasons  stated  by  the  other  witnesses;  stock 
could  go  through  it  from  the  barns  and  back ;  the  grade  crossing 
would  be  about  as  close  to  the  spring  as  the  underground  one, 
but  the  trouble  is,  cattle  would  have  to  be  driven  over  the  grade 
crossing,  and  fences  changed. 

**Mr.  Arnold  testified  that  there  could  be  made  a  practical 
passageway  under  the  railroad,  walled  with  brick;  an  under- 
ground crossing  is  more  desirable,  as  the  stock  is  in  less  danger 
from  trains.  It  was  shown  that  trains  passed  along  the  railroad 
about  every  40  minutes. 

"W.  W.  Green  testified  of  an  underground  crossing  on  another 
farm,  an  arched  way  of  brick  and  stone  over  a  creek ;  this  crosb- 
ing  answered  as  a  water  drain  and  passageway,  and  was  about 
20  feet  wide ;  an  arch  of  that  character  could  be  put  in  on  plain- 
tiff's farm,  and  would  be  more  convenient  and  advantageous  than 
a  crossing  at  grade. 

"The  defendant,  to  sustain  the  issues  on  its  behalf,  put  in  evi- 
dence the  deed  referred  to  above  from  the  plaintiff  to  its  prede- 
cessor. Defendant's  only  witness,  James  L.  Saunders,  testified 
that  he  was  the  county  surveyor  of  Scotland  countv.  He  identi- 
fied a  blue  print  showing  the  location  of  plaintiff's  farm  with 
reference  to  the  trestle;  stated  that  the  new  crossing  was  on 
good  ground,  tolerably  level,  with  approaches  across  the  side 
ditches  upon  a  level  with  the  surface  of  the  ground ;  gates  had 
been  put  in ;  the  old  trestle  was  about  22  steps  long ;  it  was  liable 
to  burn  at  any  time  in  dry  season ;  would  have  to  be  rebuilt  every 
few  years,  and  was  liable  to  cause  train  wrecks ;  plaintiff  can  con- 
struct a  pond  on  the  north  side  of  the  railroad  of  sufficient  ca- 
pacity to  water  a  hundred  head  of  stock  for  $30  or  $40,  and  his 
fences  can  be  rearranged  for  $20  or  $30 ;  his  feed  lots  and  barns 
are  nearer  to  the  new  crossing  than  to  the  old ;  a  pond  will  fill 
up  in  the  course  of  time ;  having  a  spring  on  a  farm  is  quite  an 
advantage,  as  stock  can  run  to  it.  The  witness  said:  *A  cross- 
ing (underground)  might  be  made  so  it  would  be  perfectly  safe 
with  an  arch,  and  practically  as  safe  to  the  railroad  as  in  the 
present  condition;  it  could  be  built  also  as  a  drain  for  water. 
In  my  judgment,  as  an  engineer  and  surveyor,  the  underground 
crossing  there  could  be  made  with  practical  safety  to  the  traveling 
public ;'  an  underground  crossing  is  more  convenient  for  a  farmer 
than  a  grade  crossing,  because  he  does  not  have  to  open  and  shut 
gates  for  stock." 

Titos.  R.  Morrozc,  Samuel  IV,  Moore,  N.  M,  Pettingill,  and 
Samuel  W.  Satcyer,  for  appellant. 

C.  H.  Hubert  and  Smoot,  Boyd  &  Smoot,  for  respondent. 
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Valliant,  p.  J.  We  agree  with  defendant's  counsel  ihat  the 
iiatutcs  of  the  state  do  not  require  a  railroad  company  to  put  in 
an  undergrade  private  crossing  merely  because  it  will  be  more 
convenient  for  ilie  proprietor  of  a  farm  adjacent  to  the  riglit  of 
vay.  That  the  statutes  contemplate  grade  crossings  is  shown 
bv  their  requiring  gates  in  the  right  of  wav  fences  at  farm  cross- 
iiigs.  Rev.  St.  1899.  §  1105  (Ann.  St.  1906.  p.  945).  We  agree, 
too.  that  the  measure  of  a  railroad  company's  duty  in  regard  to 
ojnstnicting  a  crossing  is  prescribed  by  the  statute.s,  and  no  more 
can  be  exacted  of  a  company  in  regard  to  the  kind  of  crossing 
it  must  put  in  than  the  statutes  prescribe,  unless  there  are  ex- 
ceptional circumstances.  Nixon  t:  R.  R.,  141  Mo.  425,  42  S.  W. 
942.  We  agree  that  the  interest  and  convenience  of  a  railroad 
company,  as  well  as  of  adjoining  proprietors,  is  to  be  taken  ac- 
count of  in  saying  what  sort  of  crossings  shall  be  constructed 
anil  where  they  shall  be  constructed.  Eirlcw  r.  R.  R.,  104  Mo. 
App.  561.  79  S.  W,  491 :  Railroad  Co.  v.  Kregelo.  32  Kan.  608. 
5  Pac.  15 ;  Miller  i-.  R.  R.  Co..  56  Mo.  App.  78.  .  When  a  court 
pas.=;es  on  a  case  iike  this,  it  must  regard  all  the  facts,  the  wel- 
fare and  rights  of  both  the  farmer  and  tlie  company,  and  above 
all.  the  safety  of  the  traveling  public,  Chalcraft  %'.  R.  R.,  113 
III.  86;  Id.,  14  III.  .\pp.  516.  No  doubt  an  open  Ire.stle  is  more 
of  a  menace  to  train.^  than  a  solid  embankment,  and  we  commend 
ihc  action  of  the  defendant  in  abandoning  the  use  of  a  trestle. 
It  is  very  important  to  the  public  that  solid  roadbeds  be  constructed 
and  maintained  by  railroad  companies.  But  it  appears  by  un- 
contradicted testimony  that  an  archway  can  be  left  in  the  de- 
fendant's embankment,  so  as  to  give  access  to  the  south  side  of 
I^aintiff's  farm  and  his  spring,  without  in  the  least  weakening 
the  roadbed.  No  estimate  was  made  by  any  witness  of  the  cost 
of  such  structure.  The  only  witness  who  testified  for  the  de- 
fendant. James  Saunders,  the  county  surveyor,  swore  an  under- 
ground crossing  was  feasible.  He  said:  "According  to  my 
judgment  as  an  engineer  and  surveyor,  an  underground  crossing 
could  be  made  with  safety  to  the  traveling  public."  Hence  we 
may  leave  out  of  view  the  contention  that  it  was  necessary  to 
have  a  solid  earth  embankment  in  order  to  insure  the  safetj'  of 
defcnilant's  trains  and  patrons. 

There  is  left  the  question  of  whether  the  defendant  had  the 
right  to  close  the  underground  passageway  and  compel  the  plain- 
tiff lo  use  a  grade  crossing  in  passing  from  one  side  of  his  farm 
W  the  other  and  in  watering  his  stock.  There  is  authority  for 
saying  that,  when  the  conditions  are  such  as  we  have  in  the 
present  case,  a  subway  may  be  ordered  when  the  railroad  is 
built,  3  Elliott.  Railways,  S  1147;  Beardslev  v.  R.  R.,  65  Hun, 
502.  20  N.  Y,  Supp.  458;  Id..  142  N.  Y.  173;  36  N.  E.  877;  Van 
Wagner  v.  R.  R.,  80  Hun.  278,  30  N.  Y.  Supp.  165.  The  text- 
writer  mentioned  says  it  has  been  correctly  held  that  when  a  rail- 
31RKR— 31 


482         Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 

Powell  V.  Atchison,  etc.,  Ry.  Co 

way  company  is  bound  to  construct  farm  crossings,  and  it  ap- 
pears that  the  track  is  on  a  high  embankment,  and  there  is  a 
natural  depression  through  which  a  subway  can  be  constructed 
more  conveniently  than  a  grade  crossing,  it  will  be  required; 
citing  in  support  of  his  text  the  cases  we  have  cited.    Wc  con- 
cede that  a  person  cannot  acquire  title  to  railway  right  of  way 
property  by  adverse  possession,  as  it  is  deemed  public  property 
» within  the  meaning  of  a  Missouri  statute.     Hannibal,  etc.,  Rv. 
V.  Totman,  149  Mo.  657,  51  S.  W.  412.    Whether  plaintiff  could 
acquire  an  easement  in  the  underground  passage  by  prescription 
is  a  question  which  might  appropriately  be  decided  in  this  case, 
but  we  think  need  not  be.    The  period  of  adverse  use  necessan' 
to  give  a  right  by  prescription  is  10  years  in  this  state.    There 
is  much  ground  for  saying  plaintiff  holds  a  prescriptive  right 
The  period  in  some  states  is  20  years,  and  in  those  states,  when 
an  adverse  use  for  20  years  is  shown,  a  right  to  a  private  railroad 
crossing  is  allowed.     3  Elliott,  §  1140,*  and*  cases  cited  in  notes. 
We  see  no  reason  why  the  right  to  a  subway  crossing  might  not 
be  obtained  by  prescription  as  well  as  to  a  grade  crossing,  if 
either  is  thus  obtainable.    No  doubt  in  either  case  the  right  would 
have  to  be  enjoyed  in  subordination  to  the  railway  company's 
right  to  maintain  a  safe  roadbed  and  track  and  change  the  cross- 
ing whenever  necessary  in  the  interest  of  safety.     But,  as  said, 
defendant  showed  by  its  own  witness  that  a  solid  earth  embank- 
ment is  not  essential  to  a  safe  roadbed  where  its  trestle  stood: 
that  it  may  be  just  as  safe  with  an  arched  underground  crossing. 
In  our  opinion,  this  case  should  be  determined  with  respect  to 
plaintiff's  equity  arising  from  the  fact  that,  when  the  railroad 
was  first  built,  a  subway  was  left  for  his  use,  and  he  constructed 
his  barns  and  fences  with  reference  to  that  way.    It  appears  that 
he  has  two  barns  immediately  north  of  the  track,  and  an  inclosure 
around  them  where  he  feeds  his  stock.    Some  300  feet  away  and 
on  the  south  side  of  the  track  is  the  spring  to  which  the  stock 
go  from  the  lots  about  the  barns  to  get  water.     To  use  a  grade 
crossing,  plaintiff  will  be  compelled  to  reconstruct  his  fences  and 
barns  or  pay  $10  a  month  to  a  hand  to  watch  his  cattle  as  they 
go  through  the  gates  and  over  the  grade  crossing  to  get  water. 
This  will  render  his  farming  operations  more  irksome  and  ex- 
pensive and  his  farm  less  valuable.    There  is  som^  testimony  that 
he  might  dig  a  pond  on  the  north  side  of  the  railroad;  but  tliis 
testimony  is  accompanied  by  the  statement  of  the  witness  that 
the  pond  would  soon  be  filled  with  mud.    It  is  apparent  to  any 
one  that  serious  inconvenience    and    considerable    loss    will   be 
thrown  on  the  plaintiff  if  he  is  forced  to  do  without  the  under- 
grade way.    No  testimony  is  before  us  by  which  we  can  compare 
the  expense  he  would  be  put  to  in  changing  his  present  arrange- 
ments with  the  expense  of  the  defendant  in  making  an  arched 
passage  through  the  embankment.     The  railway  company  chose 
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not  to  prove  what  the  cost  of  the  undergrade  passage  would  be, 
though  it  was  easy  to  prove.  We  are  therefore  left  to  our  own 
judgment  about  the  matter,  which  is  that  the  expense  of  con- 
structing an  arch  would  be  much  less  in  the  long  run  than  the 
expense  to  the  plaintiff  in  using  the  grade  crossing,  to  say  nothing 
of  the  inconvenience  of  doing  so.  Now,  the  company's  having 
left  a  subway  for  the  plaintiff  from  the  first,  and  permitted  him 
to  use  it  for  10  or  12  years,  and  arrange  his  barns  and  fences 
with  reference  to  it,  gives  him  a  clear  equity  to  have  the  contin- 
ued use  of  it,  unless  the  damage  to  the  defendant  will  be  out  of 
proportion  to  the  benefit  to  him.  The  testimony  of  defendant's 
witness,  Saunders,  explodes  the  theory  that  a  subway  will  be 
detrimental  to  defendant's  property  or  dangerous  to  its  employees 
or  the  public.  We  think  the  cost  of  building  it  will  not  be  in- 
ordinate. 

In  a  case  quite  similar  to  this  one,  but  with  less  equity  in  favor 
of  the  plaintiff,  a  subway  was  ordered.  The  case  was  decided 
bv  a  distinguished  court  along:  the  line  of  reaspning  we  have 
stated.  Jones  v,  Seligman,  81  N.  Y.  190.  The  New  York  statute 
is  like  ours.  It  was  ruled  that  a  crossing  under  the  defendant's 
track  was  necessary  to  allow  plaintiff's  horses  and  cattle  to  get 
water  at  a  creek,  though  three  crossings  already  existed  on  his 
farm.  We  quote  from  the  opinion :  **The  location  of  a  crossing 
is  to  be  made  somewhat  with  reference  to  the  needs,  necessities, 
and  convenience  of  the  owner  of  the  farm,  and  he  is  entitled  to 
be  reasonably  and  fairly  accommodated.  The  circumstances  are 
to  be  considered,  and  the  crossings  should  be  located  in  view  of 
all  the  surroundings,  and  according  to  the  situation  of  the  ad- 
jacent land.  The  railroad  corporation,  in  the  exercise  of  its  duty 
in  providing  farm  crossings,  is  not  vested  with  any  such  absolute 
discretion  or  arbitrary  power  that  its  decision  is  final  and  con- 
clusive and  cannot  be  reviewed  or  disturbed.  While  under  the 
provision  of  the  general  railroad  act,  requiring  the  corporation 
to  erect  farm  crossings,  etc.,  for  the  use  of  the  proprietors  of 
lands  adjoining,  the  interest  of  neither  party  is  alone  controlling, 
the  power  must  be  exercised  in  a  proper  manner,  having  due 
regard  to  the  convenience  of  the  owner  of  the  land,  and  without 
subjecting  him  to  needless  and  unreasonable  injury.  Wademan 
V.  A.  &  S.  R.  R.  Co.,  51  N.  Y.  568.  In  the  case  cited,  where  it 
was  shown  that  the  crossing  was  inconvenient  for  the  plaintiff 
and  not  easy  of  access,  and  that  the  proper  place  for  a  farm 
crossing  was  at  the  place  where  the  plaintiff  desired  it  to  be  made, 
it  was  held  that  an  action  would  lie  to  compel  the  defendant  to 
build  a  suitabfe  crossing.  If  the  crossings  made  are  insufficient 
in  number  or  improperly  constructed,  no  reason  exists  why  they 
should  not  be  increased  or  improved  so  as  to  be  made  convenient 
and  useful.  While  their  number  or  the  conveniences  furnished 
should  not  be  unlimited,  extravagant,  or  burdensome  upon  the 
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corporation,  the  owner  of  the  land  is  entitled,  in  a  certain  degree, 
to  the  advantages  to  be  derived  from  a  proper  and  fair  exercise 
of  this  power.  The  nature  of  his  rights  must  depend  greatly 
upon  the  situation  of  the  farm,  and  must  be  determined  with  a 
due  regard  to  the  rules  already  laid  down.  The  court  may  de- 
cide as  to  the  kind  and  character  of  the  crossing  to  be  constructed, 
its  necessity,  and  the  place  where  it  should  be  located.  It  appears 
that  there  was  an  embankment  at  the  place  where  the  last- 
mentioned  crossing  was  located,  and  we  may  infer  that  a  crossing 
over  the  surface  would  be  difficult,  if  not  impracticable.  The 
owner  of  the  land  was  entitled  to  such  a  crossing  as  was  suitable 
under  the  circumstances,  and  the  judge,  in  view  of  the  facts,  had 
a  right  to  direct  that  the  crossing  should  be  under  the  surface 
of  the  road.  The  right  to  a  crossing  under  the  track  was  a 
necessity  if,  for  sufficient  reasons,  a  construction  .over  the  surface 
of  the  road  was  not  practicable  or  would  not  answer  the  purpose 
intended.  The  principle  referred  to  has  been  a  subject  of  con- 
sideration in  tbe  courts,  and  the  right  to  relief  must  rest  in  the 
sound  discretion  of  the  judge,  and  must  be  entirely  just  and 
equitable.  Clarke  v,  R.  L.  &  N.  F.  R.  R.  Co.,  18  Barb.  350; 
Wademan  v,  A.  &  S.  R.  R.  Co.,  supra  \  Wheeler  v,  R.  &  S.  R.  R. 
Co.,  12  Barb.  227.  We  think  that  there  was  no  error  in  the  find- 
ings of  the  court  to  which  reference  has  been  had,  and  discover 
no  ground  for  interfering  with  the  conclusion  arrived  at." 

Beardsley  v,  R.  R.,  65  Hun.,  502,  20  N.  Y.  Supp.  458;  on  ap- 
peal 142  N.  Y.  173,  36  N.  E.  877,  is  to  the  same  effect.  An 
undergrade  crossing  was  ordered  in  that  case  as  necessary  to  the 
plaintiff  in  using  his  farm.  The  same  decision  was  given  in  Van 
Wagner  v,  R.  R.,  80  Hun.,  278,  30  N.  Y.  Supp.  165.  The  Beards- 
ley  Case  resembles  this  one  in  the  circumstances  that  those  plain- 
tiffs, who  were  farmers,  had  been  accustomed  to  use  a  natural 
hollow  in  going  to  and  from  the  north  and  south  parts  of  their 
farm.  Their  cattle  used  the  hollow,  too,  in  crossing  from  a 
pasture  on  the  south  side  to  take  water  at  a  spring  on  the  north. 
The  railroad  company  proposed  to  build  its  road  across  the  hol- 
low on  a  dump  12  feet  high,  which  would  present  a  barrier  to 
the  passage  of  teams  and  cattle.  The  company  offered  to  provide 
the  plaintiffs  with  two  grade  crossings,  one  300  feet  west  of  the 
depression  and  the  other  200  feet  east.  These  grade  crossings 
could  not  have  been  used  by  the  plaintiffs  without  great  incon- 
venience. Plaintiffs  requested  an  undergrade  way,  but  the  com- 
pany refused  it.  On  consideration  of  the  facts  stated,  the  trial 
court  ordered  a  very  expensive  undergrade  crossing  put  in,  de- 
livering a  careful  opinion  in  justification  of  the  ruling,  which  was 
adopted  by  the  Supreme  Court  as  a  correct  enunciation  of  the 
legal  principles  involved.  That  case  cannot  be  discriminated 
from  the  one  at  bar  easily,  without  the  equity  of  the  plaintiff 
appearing  the  stronger.    In  the  New  York  case  the  railway  com- 
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pany  was  building  its  roads  and  putting  in  crossings  for  the  first 
time;  whereas  the  defendant  has  closed  a  subway  which  had  ex- 
isted for  years,  and  to  which  plaintiff,  at  considerable  outlay,  had 
accommodated  his  farm.  The  doctrine  of  the  case  is  that  the 
convenience  of  neither  the  railroad  company  nor  the  adjacent 
proprietor  is  paramount  in  regard  to  where  and  what  kind  of 
crossings  shall  be  built,  but  that  the  welfare  of  both  must  be  taken 
account  of,  and  sometimes  the  situation  of  a  proprietor's  farm, 
and  the  topography  of  the  land,  will  justify  a  court  in  decreeing 
an  undergrade  crossing.  In  no  case  we  have  cited  did  the  suing 
party  have  in  his  favor  the  strong  equity  of  the  present  plaintiff, 
conferred  by  his  long  use  of  the  subway  and  the  adjustment  of 
his  farm  structures  with  reference  to  it. 

The  point  is  pressed  that,  inasmuch  as  the  plaintiff  conveyed 
the  land  for  the  right  of  way  to  the  defendant's  predecessor,  it 
is  to  be  presumed  that  he  took  into  consideration  the  detriment  to 
his  farm  by  the  construction  of  the  road  in  a  proper  manner.  But 
the  evidence  shows  that  defendant  constructed  the  road  so  as 
to  leave  the  plaintiff  easy  and  safe  access  to  the  south  side  of 
his  farm  and  to  his  spring.  Moreover,  it  was  decided  in  the  case 
of  Jones  i\  Seligman,  81  N.  Y.  190,  that  receiving  damages  for 
right  of  way  does  not  preclude  an  adjacent  proprietor  from  com- 
pelling the  construction  of  all  crossings  necessary  for  the  use  of 
the  proprietor's  farm.  And  the  law  is  that  the  execution  of  an 
unconditional  deed,  conveying  land  to  a  railroad  company,  does 
not  waive  a  proprietor's  right  to  a  private  crossing.  He  may 
claim  and  enforce  the  crossing,  notwithstanding  his  deed.  3 
Elliott,  Railways,  §  1138;  N.  Y.,  etc.,  Ry.  v.  Ry.  Commissioners, 
162  Mass.  81,  38  N.  E.  27;  Smith  v.  R.  R.,  63  N.  Y.  58;  Gulf, 
etc.,  R.  R.  v,  Rowland,  70  Tex.  298,  7  S.  W.  718.  It  follows,  of 
course,  that  he  does  not  waive  his  right  to  a  suitable  crossing, 
particularly  the  kind  originally  made  for  and  long  used  by  him. 

No  complaint  is  made  in  regard  to  the  ruling  on  the  instruc- 
tions, and  we  think  the  court  recognized  soimd  principles  in  those 
rulings.  The  only  substantial  relief  granted  was  equitable;  so 
the  instructions  are  not  important.  In  truth,  the  findings  of  the 
jury  on  the  issue  submitted  to  them  are  not  conclusive.  That 
equity  will,  imder  proper  circumstances  and  when  there  can  be 
no  adequate  compensation  in  damages,  order  the  construction  of 
a  private  undergrade  crossing,  was  decided  in  the  cases  we  have 
cited.  We  are  satisfied  the  plaintiff  has  no  adequate  remedy  at 
law;  that  he  will  be  subjected,  if  forced  to  use  the  grade  cross- 
ing, to  inconvenience  and  loss  of  indefinite  duration,  and  for 
which  damages  cannot  be  estimated  easily.  In  view  of  the  equity 
in  his  favor,  we  think  the  case  was  correctly  decided,  and  the 
judgment  is  affirmed. 

The  right  that  a  farmer  has  to  the  establishing  of  a  crossing, 
where  a  railroad  divides  his  land  is  given  by  statute,  and  the 
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statute  itself  seems  to  come  naturally  in  response  to  a  demand 
of  right  and  justice.  The  statute  is,  to  a  considerable  extent, 
general  in  its  terms,  leaving  many  details  to  be  adjusted  according 
to  the  particular  situation  and  circumstances  of  the  particular 
case,  and  this  adjustment  must  be  made  by  the  court  according 
to  the  dictates  of  an  intelligent  sense  of  justice,  regarding  the 
rights  and  duties  both  of  the  railroad  company  and  those  also  of 
the  landowner.  The  statute  has  given  to  neither  the  one  nor  the 
other  the  right  to  dictate  the  location  or  manner  of  construction, 
therefore,  when  the  parties  cannot  agree,  the  court  must  exercise 
its  best  judgment  and  decide  the  controversy  with  due  regard  to 
the  rights  of  both.  We  think  that  the  opinion  above  herein  copied 
shows  that  the  Court  of  Appeals  understood  and  appreciated  the 
situation  and  correctly  applied  the  law  to  the  facts  of  the  case, 
therefore  we  adopt  that  opinion  as  the  opinion  of  this  court. 

We  deem  it  necessary  only  to  refer  to  the  decisions  of  this 
court  with  which  it  was  thought  the  decision  of  the  Court  of  Ap- 
peals was  in  conflict.    Hannibal  &  St.  J.  Ry.  z\  Totman,  149  Mo. 
657,  51  S.  W.  412,  was  an  action  of  ejectment  in  which  the  de- 
fendant claimed  to  have  acquired  a  part  of  the  railroad  right  of 
way  by  adverse  possession  for  more  than  10  years;    and  St.  J. 
Ry.  V.  Smith,  170  Mo.  327,  70  S.  W.  700,  was  of  the  same  kind, 
except  that  the  land  in  dispute  was  not  a  part  of  the  right  of  way^ 
but  was  land  in  use  by  the  company  as  appurtenant  to  its  depot. 
The  plaintiff  in  this  case  does  not  seek  to  deprive  the  railroad 
company  of  any  of  its  land,  or  to  impair  its  right  to  use  the  land 
for  any  purpose.    The  public  use  to  which  the  railroad's  land  is 
devoted  is  the  supreme  use,  and  to  it  all  private  use  must  yield. 
The  Court  of  Appeals  does  not  base  the  plaintiff's  right  to  the 
underground  crossing  on  a  title  by  adverse  possession,  therefore 
its  decision  is  not  in  conflict  with  the  decisions  of  this  court  in 
those  two  cases.     Nor  does  the  opinion,  as  we  understand  it, 
rest  the  plaintiff's  claim  on  a  prescriptive  right.    The  court  says 
that  there  is  ground   for  holding  that  the  plaintiff  has  a  pre- 
scriptive right,  and  cites  authorities  to  that  eflfect,  but  expressly 
says  that  whether  so  or  not  need  not  be  decided  in  this  case.    The 
court  then  puts  the  decision  on  the  equity  and  natural  justice  of 
the  case.    It  was  the  duty  of  the  railroad  company,  within  three 
months  after  the  completion  of  the  road  through  the  plaintiff's 
land,  to  construct  a  farm  crossing  for  him.     Section  1105,  Rev. 
St.  1899;  Ann.  St.  1906,  p.  945.    Unless  the  passway  under  the 
trestle  was  intended  by  the  defendant  as  a  crossing  and  accepted 
as  such  by  the  plaintiff,  the  defendant  did  not  perform  that  duty 
imposed  by  the  statute.    But  the  evidence  shows  that  immediately 
on  the  completion  of  the  structure  the  plaintiff  began  using  it  as 
a  crossing,  and  that  defendant  made  a  roadway  under  the  trestle 
for  the  plaintiff's  use  and  repaired  it  several  times.    There  is  no 
evidence  that  any  express  agreement  was  ever  made  between  the 
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parties  to  the  eflfect  that  that  way  should  be  considered  as  the 
crossing  required  by  the  statute,  but  the  situation  spoke  for  it- 
self—the actions  of  the  parties  spoke  louder  than  words.  Supn 
pose,  while  the  trestle  stood,  the  plaintiff  should  have  concluded 
that  he  wanted  a  grade  crossing  at  the  point  where  defendant 
now  proposes  to  construct  one,  and  defendant  had  refused  to 
make  one  there,  saying  to  the  plaintiff,  **You  already  have  a  good 
crossing  under  the  trestle,  and  you  are  entitled  to  no  other;'' 
would  any  court  have  rendered  judgment  against  the  defendant 
compelling  it  to  make  the  grade  crossing?  Certainly  not,  be- 
cause the  plaintiff  already  had  what  in  reason  and  justice  was 
all  that  was  necessary.  In  such  case,  under  the  circumstances 
shown  by  the  evidence,  the  court  would  conclude  that  there  was 
a  tacit  agreement  evidenced  by  the  way  itself,  the  barns  and 
fences  adjusted  to  the  situation,  and  the  long  use  of  the  under 
trestle  way.  If  the  situation  and  the  circumstances  in  such  case 
would  justify  the  railroad  company  in  contending  that  that  was 
a  crossing  in  compliance  with  its  duty  under  the  statute,  so  they 
would  justify  the  plaintiff  in  his  claim,  when  the  case  is  turned 
around,  that  that  was  an  established  crossing  for  his  benefit  as 
prescribed  by  the  statute.  We  do  not  mean  to  imply  that  a  cross- 
ing once  established  could  never  be  changed  by  the  railroad  com- 
pany; on  the  contrary,  when  the  well-being  of  the  railroad  re- 
quires it,  the  company  has  the  right  to  make  a  change  on  the 
principle  above  stated — that  the  public  use  is  to  be  considered 
above  private  convenience.  Besides  the  cases  above  mentioned, 
with  which  it  was  thought  the  decision  of  the  Court  of  Appeals 
was  in  conflict,  are  Acton  v.  Dooley,  74  Mo.  63 ;  Blodgett  v. 
Perry,  97  Mo.  263,  10  S.  W.  891,  10  Am.  St.  Rep.  307;  Moss  v, 
R.  R.,  85  Mo.  86;  Harrelson  v,  R.  R.,  151  Mo.  482,  52  S. 
W.  368. 

The  first  two  of  those  cases  declares  the  law  on  the  subject  of 
estoppel,  but  the  plaintiff's  case  is  not  based  on  estoppel,  and 
therefore  the  law  of  estoppel  has  nothing  to  do  with  it.  The  last 
two  cases  decide  that  a  railroad  company  Jias  the  right  to  make 
any  changes  in  the  construction  of  its  roadbed  that  it  deems  nec- 
essary, and  that  proposition  is  not  questioned.  There  is  nothing 
in  the  decision  of  the  Court  of  Appeals  in  conflict  with  the  de- 
cisions in  those  cases. 

We  agree  with  the  St.  Louis  Court  of  Appeals  that  the  judg- 
ment of  the  circuit  court  was  right,  and  it  is  therefore  affirmed. 
All  concur. 
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(Supreme  Judicial  Court  of  Massachusetts,  Plymouth,  Jan.  6,  1909.) 

[86   N.   E.   Rep.  923.] 

Railroads — Operation — Crossing    Accidents — Statutory    Signals.* — 

Where  a  freight  train,  except  a  part  of  the  caboose,  had  passed  the 
crossing  and  stopped,  and  plaintiff  was  struck  while  standing  on  the 
crossing  just  behind  the  caboose,  which  was  bumped  back  against 
him  when  the  rest  of  the  train  was  recoupled  with  it  after  switching, 

♦For  the  authorities  in  this  series  on  the  subject  of  the  application 
of  statutes  requiring  crossing  signals  to  be  given,  as  effected  by  pe- 
culiar circumstances,  see  second  foot-note  appended  to  St.  Louis,  etc., 
Ry.  Co.  V.  Ferrell  (Ark.),  26  R.  R.  R.  742,  49  Am.  &  Eng.  R.  Cas.,  X. 
S.,  742;  Black  v,  Bessemer,  etc.,  Co.  (Pa.),  26  R.  R.  R.  55,  49  Am.  & 
Eng.  R.  Cas.,  N.  S.,  55;  first  foot-note  appended  to  Hutchinson  r. 
Missouri  Pac.  Ry.  Co.  (Mo.),  22  R.  R.  R.  683,  45  Am.  &  Eng.  R.  Cas., 
N.  S.,  683;  fourth  foot-note  appended  to  Illinois  Cent.  R.  Co.  v. 
Willis  (Ky.),  22  R.  R.  R.  312,  45  Am.  &  Eng.  R.  Cas.,  N.  S.. 
312  (where  traveler  knew  that  train  was  approaching);  last  foot-note 
appended  to  Bussey  v.  Charleston,  etc.,  Co.  (S.  Car.),  28  R.  R.  R.  244, 
51  Am.  &  Eng.  R.  Cas.,  N.  S.,  244;  foot-note  appendecj  to  Missouri, 
etc.,  Ry.  Co.  v.  Saunders  (Tex.),  27  R.  R.  R.  546,  50  Am.  &  Eng.  R. 
Cas..  N.  S.,  546;  last  foot-note  appended  to  Chesapeake  &  O.  Ry.  Co. 
V.  Wilson's  Adm'r  (Ky.),  27  R.  R.  R.  238,  50  Am.  &  Eng.  R.  Cas.,  N.  S.. 
238;  Chesapeake  &  O.  Ry.  Co.  v.  Nipp's  Adm'r  (Ky.),  26  R.  R.  R. 
150,  49  Am.  &  Eng.  R.  (!as.,  N.  S.,  150  (where  accident  was  not  at 
crossing);  second  foot-note  appended  to  Hoback's  Adm'r  v,  Louis- 
ville, etc.,  Ry.  Co.  (Ky.),  26  R.  R.  R.  8,  49  Am.  &  Eng.  R.  Cas.,  N.  S.. 
8;  Hartman  v,  Chicago  G.  W.  Ry.  Co.  (Iowa),  26  R.  R.  R.  791,  49 
Am.  &  Eng.  R.  Cas.,  N.  S.,  791  (private  crossing);  Black  f.  Bessemer, 
etc.,  R.  Co.  (Pa.),  26  R.  R.  R.  55,  49  Am.  &  Eng.  R.  Cas.,  X.  S..  53 
(overhead  crossings);  Ashley  v,  Kanawha  Valley  Traction  Co.  (W. 
Va.),  26  R.  R.  R.  520,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  520  (street 
railways);  Golinvaux  v.  Burlington,  etc.,  R.  Co.  (Iowa),  14  R.  R.  R. 
185,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  185  (application  of  Iowa  statute  to 
street  crossings);  Sights  v,  Louisville  &  N.  R.  Co.  (Ky.),  10  R.  R.  R. 
60,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  60  (street  crossings);  Mitchell  v. 
Union  Terminal  Ry.  Coi  (Iowa),  10  R.  R.  R.  75,  33  Am.  &  Eng.  R. 
Cas.,  N.  S.,  75  (compliance  with  Iowa  Code,  §  2072,  as  affected  by  ex- 
tent of  frontage  of  street  block);  Louisville  &  N.  R.  Co.  v.  Cooper 
(Ky.),  1  R.  R.  R.  230,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  230  (street  cross- 
ings); Louisville  &  N.  R.  Co.  v,  Molloy's  Adm'r  (Ky.),  18  R.  R.  R. 
714,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  714  (Kentucky  St.  1903,  §  786.  ap- 
plicable to  crossing  outside  settled  portion  of  town,  and  which  is  in 
effect  a  country  crossing);  Louisville  &  N.  R.  Co.  v.  Howerton 
(Ky.),  7  R.  R.  R.  554,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  554  (hand  cars); 
Illinois  Cent.  R.  Co.  v.  Mcintosh  (Ky.),  14  R.  R.  R.  738,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  738  (sectionman  on  hand  car  injured) ;  Illinois 
Cent.  R.  R.  Co.  v,  Clarkson  (Tenn.),  5  R.  R.  R.  459,  28  Am.  &  Eng. 
R.  Cas.,  N.  S.,  459  (trains  being  switched  across  streets);  Norfolk, 
etc.,  Co.  V,  Gesswine  (C.  C.  A.),  20  R.  R.  R.  553,  43  Am.  &  Eng.  R. 
Cas.,  N.  S.,  553  ^statutory  signals  were  not  for  the  protection  of  track- 
man); Ft.  Worth,  etc.,  Ry.  Co.  v.  Greer  (Tex.),  4  R.  R.  R.  387.  27  Am. 
&  Eng.  R.  Cas.,  N.  S.,  387  (whistle  not  required  to  be  blown  before 
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Rev.  Laws,  c.  ill,  §  188,  requiring  railroads  to  ring  the  bell  or  sound 
the  whistle  at  least  80  rods  from  a  highway  crossing,  and  to  continue 
to  do  so  until  the  engine  has  crossed,  did  not  apply. 

Railroads — Crossing  Accidents — Actions — Burden  of  Proof — Con- 
tributory Negligence.f — In  an  action  on  the  common-law  counts  for 
negligence  against  a  railroad  for  intestate's  death  by  being  struck 
on  a  public  crossing,  the  burden  was  on  plaintiff  to  show  that  intestate 
was  free  from  negligence. 

Railroads — Crossing  Accidents — Contributory  Negligence — Injury 
Near  Standing  Train. — Where  a  train  had  passed  a  crossing  and 
stopped  to  do  some  switching,  leaving  the  caboose  partly  on  the 
crossing,  with  a  flagman  there  to  guard  the  crossing,  and  decedent 
saw,  or  should  have  seen,  the  flagman,  and  was  injured  while  stand- 
ing on  the  track  several  feet  from  the  caboose,  with  his  back  to  the 
flagman,  by  the  rest  of  the  train  backing  up  against  the  caboose  to 
couple  tp  it,  he  was  negligent,  so  as  to  prevent  a  recovery. 

Exceptions  from  Superior  Court,  Plymouth  County;  Robt.  O. 
Harris,  Judge. 

crossing  street  which  is  less  than  80  rods  from  starting  point,  under 
Texas  statute  requiring  whistle  to  be  blown  at  distance  of  at  least 
80  rods  from  point  where  railroad  crosses  public  road  or  street); 
Brown  v.  Southern  Ry.  (S.  Car.),  7  R.  R.  R.  764,  30  Am.  &  Eng.  R. 
Cas.,  N.  S.,  764  (Civil  Code  of  South  Carolina,  §  2132,  requiring  cross- 
ing signals  to  be  given,  is  applicable  to  train  standing  across  high- 
way); Louisville  &  N.  R.  Co.  v.  Sawyer  (Tenn.),  16  R.  R.  R.  800,  39 
.\m.  &  Eng.  R.  Cas.,  N.  S.,  800  (overhead  crossings) ;  Gesas  v,  Oregon, 
etc..  Co.  (Utah),  28  R.  R.  R.  305,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  305 
(duty  to  give  before  starting  train  obstructing  crossing) ;  note,  12  Am. 
&  Eng.  R.  Cas.,  N.  S.,  373  (where  cars  are  backed  over  crossing); 
note,  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  185  (where  highway  passes  over 
or  under  track) ;  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  377  (where  train 
starts  within  distance  at  which  statute  prescribed  for  giving  signals); 
Louisville  &  N.  R.  Co.  v,  Truett  (C.  C.  A.),  23  Am.  &  Eng.  R.  Cas., 
N.  S.,  823  (application  of  Code  of  Tenn.,  §§  1574,  1576,  making  rail- 
roads absolutely  liable  for  injuries  where  there  is  failure  to  give 
signals,  to  cases  where  injury  is  inflicted  after  person  is  seen  to  leave 
track);  Bradley  v.  Ohio  River,  etc.,  Co.  (N.  Car.),  18  Am.  &  Eng.  R. 
Cas.,  N.  S.,  340  (failure  to  give  signals  at  permissive  crossing);  Gray- 
bill  V.  Chicago,  etc.,  Ry.  Co.  (Iowa),  20  Am.  &  Eng.  R.  Cas.,  N.  S., 
178  (injuries  to  stock);  Cleveland,  etc.,  R.  Co.  v.  Halvert  (111.),  15 
Am.  &  Eng.  R.  Cas.,  N.  S.,  180  (overhead  bridges) ;  Risinger  v.  South- 
ern Ry.  Co.  (S.  Car.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  517  ("traveled 
place,"  what  is  under  S.  Car.  Rev.  St.  1893,  sec.  1685,  requiring  the 
giving  of  signals  before  crossing);  Littlejohn  v.  Richmond  &  D.  R. 
Co.  (S.  Car.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  873  (train  standing  across 
highway). 

tSee  first  foot-note  appended  to  Pilmer  v.  Boise  Traction  Co. 
(Idaho),  29  R.  R.  R.  371,  52  Am.  &  Eng.  R.  Cas..  N.  S.,  371;  first 
foot-note  appended  to  Baxter  v.  Auburn,  etc..  Ry.  Co.  (N.  Y.),  29  R. 
R.  R.  359.  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  359;  third  foot-note  ap- 
pended to  Rogers  v.  Rio  Grande  W.  R.  Co.  (Utah),  27  R.  R.  R.  567, 
50  Am.  &  Eng.  R.  Cas.,  N.  S.,  567;  last  foot-note  appended  to  Rich  v, 
Chicago,  etc.,  Ry.  Co.  (C.  C.  A.),  26  R.  R.  R.  1.  49  Am.  &  Eng.  R. 
Cas.,  N.  S.,  1;  first  foot-note  appended  to  Wright  v.  Boston  &  M.  R. 
R-  (N.  H.),  26  R.  R.  R.  110,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  110. 
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Action  by  J.  Bartlette  White,  administrator,  against  the  New- 
York,  New  Haven  &  Hartford  Railroad  Company.  Verdict  for 
defendant,  and  plaintiff  excepts.    Exceptions  overruled. 

William  J.  Coughlan  and  Daniel  R,  Coughlan,  for  plaintiff. 
Fredk.  S.  Hall,  for  defendant. 

BralEy,  J.  This  is  an  action  of  tort  to  recover  either  at  com- 
mon law,  or  under  Rev.  Laws,  c.  Ill,  §  188,  now  Acts  1906,  p. 
554,  c.  463,  part  2,  §  146,  for  the  conscious  suffering  of  his  in- 
testate, and  under  Rev.  Laws,  c.  Ill,  §  267,  now  Acts  1906,  p. 
506,  c.  463,  part  1,  §  63,  for  his  death  by  reason  of  the  alleged 
gross  negligence  of  the  defendant's  servants.  The  accident  hap- 
pened at  a  grade  crossing,  and  the  first  question  is  whether  the 
defendant's  failure  to  sound  the  whistle  or  ring  the  bell  on  the 
locomotive  was  a  violation  of  Rev.  Laws,  c.  Ill,  §  188.  It  is 
the  purpose  of  this  section  that  the  signal  required  should  be 
given  continuously  for  a  distance  of  80  rods  above  the  crossing 
to  warn  the  approaching  travelers  upon  the  highway  of  the  dan- 
ger of  attempting  to  cross  until  the  train  has  passed.  But  at  the 
time  of  the  accident  the  freight  train  had  passed  with  the  excep- 
tion of  a  part  of  tjie  buggy,  ^nd  stopped,  while  some  of  the  cars 
had  been  switched,  and  when  the  engine  w'ith  one  car  attached 
backed  down  from  the  freight  house  to  be  recoupled,  there  was  no 
intention  of  again  running  the  train  over  the  crossing,  nor  in 
fact  was  this  attempted.  Under  these  circumstances  the  statute 
was  inapplicable,  and,  there  being  no  duty  imposed,  the  failure 
to  give  the  statutory  warning  affords  no  cause  of  action. 

The  plaintiff  being  left  to  the  counts  at  common  law,  and  for 
gross  negligence  had  the  burden  of  proving  that  his  intestate  was 
in  the  exercise  of  due  care.  It  is  abundantly  manifest  that  as  he 
approached,  if  he  had  taken  any  observation  at  all  of  the  sur- 
rounding conditions  which  were  plainly  visible,  he  must  have 
seen  the  flagman  standing  with  his  flag  in  the  street  guarding 
the  crossing,  and  the  rear  part  of  the  freight  train  stopped  with 
the  buggy  partially  on  the  crossing.  If  usually  to  stand  delib- 
erately on  a  railroad  track  over  which  a  train  is  likely  at  any 
moment  to  pass  is  considered  inexcusable  carelessness,  the  act 
of  the  defendant  in  remaining  on  the  planking  between  the  rails 
'within  a  foot  or  two  of  the  buggy,  with  his  back  to  the  flagman, 
and  entering  into  conversation  for  several  minutes  with  the  con- 
ductor, when  if  he  had  taken  any  precaution  he  must  have  known 
that,  as  the  train  came  together,  there  might  be  danger  of  his  be- 
ing struck  by  its  running  back,  must  be  deemed  such  contrib- 
utory negligence,  as  to  preclude  recovery.  Butterfield  v.  Western 
R.  R.,  10  Allen,  532,  87  Am.  Dec.  678;  Barstow  v.  Old  Colony 
R.  R.  Co.,  143  Mass.  535,  537,  10  N.  E.  255.  See  Granger  v. 
Boston  &  Albany  R.  R.  Co.,  146  Mass.  276.  15  N.  E.  619;  Young 
^^  Old  Colony  R.  R.  Co.,  156  Mass.  178,  30  N.  E.  560;   Hudson 
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V.  Lynn  &  Boston  R.  R.  Co.,  178  Mass.  64,  59  N.  E.  647;  Ray- 
mond V.  N.  Y.,  N.  H.  &  H.  R.  R.  R.,  182  Mass.  337,  65  N.  E.  399; 
Ellis  V.  Boston  &  Maine  R.  R.,  169  Mass.  600,  48  N.  E.  839; 
Hamblin  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  195  Mass.  555,  557,  81 
X.  E.  258. 
Exceptions  overruled. 


Clemons  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co. 

(Supreme  Court  of  Wisconsin,  Jan.  5,  1909.) 
[119  N.  W.  Rep.  102.] 

Trial— Special  Interrogatories — Answer — Construction. — In  an  ac- 
tion for  death  of  plaintiff's  intestate  in  a  railroad  crossing  accident, 
the  jury  was  specially  asked  whether  plaintiff's  horse  was  beyond 
control  from  a  point  66  feet  from  the  crossing  until  the  collision 
occurred,  which  was  answered,  "No."  Held,  that  the  answer  found 
that  the  horse  was  under  control  of  deceased  and  might  have  been 
Slopped  while  traveling  the  last  66  feet  before  reaching  the  point 
of  collision. 

Appeal  and  Error — Findings — Review. — The  conclusion  of  the  trial 
court  respecting  the  sufficiency  of  the  evidence  concerning  any  fact 
in  issue  to  present  a  jury  question  should  not  be  disturbed,  unless  it 
appears  from  the  record  to  be  clearly  wrong  after  giving  due  weight 
to  the  court's  superior  advantages  for  discovering  the  truth. 

Trial — Questions  of  Law  or  Fact. — Unless  evidence  as  to  an  issue 
is  so  obviously  one  way  as  to  leave  no  room  for  unbiased  minds  to 
reasonably  reach  a  different  conclusion,  it  is  for  the  jury. 

Railroads — Crossing — Care  Required.* — A  railroad  track  is  such  an 
admonition  of  danger  that  he  who  approaches  it  at  a  highway  cross- 

*For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  a  highway  traveler  before  he  attempts  to  cross  railroad 
tracks,  see  last  foot-note  appended  to  McFeat  v.  Philadelphia,  etc., 
R.  Co.  (Del.),  30  R.  R.  R.  254,  53  Am.  &  Eng.  R.  Gas.,  N.  S..  254; 
third  foot-note  appended  to  Gortoa  v.  Harmon  (Mich.),  30  R.  R.  R. 
204.  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  204;  first  foot-note  appended  to 
Boyd  V.  St.  Louis  S.  W.  Ry.  Co.  (Tex.),  29  R.  R.  R.  742.  52  Am.  & 
Eng.  R.  Cas..  N.  S.,  742;  second  foot-note  appended  to  Smith's  Adm'r 
r.  Norfolk  &  W.  Ry.  Co.  (Va.),  29  R.  R.  R.  715,  52  Am.  &  Eng.  R. 
Cas.,  N.  S.,  715. 

For  the  authorities  in  this  series  on  the  effect  of  failure  of  a  high- 
^^'ay  traveler  to  use  due  care  before  attempting  to  cross  railroad  tracks 
where  its  use  would  have  enabled  him  to  discover  the  train's  approach 
in  time  to  avoid  injury,  see  third  foot-note  appended  to  Smith's 
Adm'r  v.  Norfolk  &  W.  Ry.  Co.  (Va.),  29  R.  R.  R.  715,  52  Am.  & 
Eng.  R.  Cas.,  N.  S.,  715;  first  foot-note  appended  to  Riedel  v.  Wheel- 
ing Traction  Co.  (W.  Va.),  29  R.  R.  R.  768,  52  Am.  &  Eng.  R.  Cas., 
N.  S.,  768. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
highway  traveler  to  look  again  for  trains  just  before  he  attempts  to 
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ing,  with  knowledge  thereof,  intending  to  cross,  must  use  his  sight 
and  hearing  to  discover  whether  there  is  any  reasonable  probability 
of  his  placing  himself  in  dangerous  proximity  to  a  moving  train  if  he 
proceeds;  he  being  not  only  bound  to  look  and  listen  for  an  approach- 
ing train,  but  is  bound  to  make  the  discovery  of  the  train  if  one  be 
plainly  visible  or  plainly  within  hearing,  and  also  to  use  his  senses  in 
that  regard  at  the  last  opportunity  before  going  on  the  track,  and 
mere  diversion  of  attention  being  insufficient  to  excuse  nonperform- 
ance thereof. 

Railroads — Crossing  Accident — ^Duty  to  Look  and  Listen — Speedf 
— A  person  approaching  a  railway  track  with  intent  to  cross  is  not 
excused  from  looking  and  listening  because  of  any  regulation  as  to 
the  speed  of  the  trains,  nor  can  he  rely  on  his  judgment  as  to  the 
probability  of  time  it  will  take  the  train  to  reach  the  crossing,  if  it  is 
not  coming  at  an  excessive  speed,  the  train  being  in  sight;  but  he  is 
bound  to  anticipate  that  it  may  be  running  at  an  excessive  speed,  and 
may  reach  the  crossing  before  he  could  pass  in  safety. 

Railroads — Crossing  Accident — Duty  to  Look  and  Listen — Pre- 
sumption of  Due  Care4 — The  duty  of  a  person  approaching  a  rail- 
road crossing  to  look  and  listen  and  see  or  hear  a  train  in  plain  sight 
or  hearing,  and  to  keep  out  of  its  pathway,  is  such  that  any  failure  to 
do  so  displaces  the  presumption  of  due  care  and  raises  a  presumption 
of  negligent  failure  to  discover  the  danger  or  a  negligent  effort  to 
cross  the  track  in  face  of  danger. 

Railroadis — Crossin^f  Accident — Res  Ipsa  Loquitur4 — The  doctrine 
res  ipsa  loquitur  applies  to  a  railroad  crossing  accident,  when  the 

cross  railroad  tracks,  see  foot-note  appended  to  Cherry  v.  Louisiana 
&  A.  Ry.  Co.  (La.),  30  R.  R.  R.  746,  53  Am.  &  Eng.  R.  Cas.,  N.  S., 
746;  last  foot-note  appended  to  Boyd  v.  St,  Louis  S.  W.  Ry.  Co. 
(Tex.),  29  R.  R.  R.  742,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  742. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  contribu- 
tory negligence  of  a  person  struck  by  a  train  while  attempting  to 
cross  railroad  track,  where  he  saw  the  train  approaching  before  he 
made  such  attempt,  see  foot-note  appended  to  Hermeling  v.  Chicago, 
etc.,  Ry.  Co.  (Minn.),  30  R.  R.  R.  234,  53  Am.  &  Eng.  R.  Cas.,  N.  S., 
234;  second  foot-note  appended  to  Powers  v.  Des  Moines  Citv  Ry. 
Co.  (Iowa),  29  R.  R.  R.  709,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  709;  last 
foot-note  appended  to  Casey  v.  Boston  Elev.  Ry.  Co.  (Mass.),  29  R. 
R.  R.  245,  52  Am.  &  Eng.  R.  Cas.,  X.  S.,  245. 

For  the  authorities  in  this  series  on  the  question  whether  a  person 
about  to  attempt  to  cross  railroad  tracks  has  the  right  to  presume 
that  street  cars  or  trains  will  not  approach  at  unlawful  or  excessive 
speed,  see  first  foot-note  appended  to  Powers  v.  Des  Moines  City 
Ry.  Co.  (Iowa),  29  R.  R.  R.  709,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  709; 
last  foot-note  appended  to  Kunz  v.  Oregon  R.  Co.  (Ore.),  29  R.  R.  R. 
721,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  721;  first  foot-note  appended  to 
Schwanenfeldt  v.  Chicago,  etc.,  Ry.  Co.  (Neb.),  29  R.  R.  R.  238,  52 
Am.  &  Eng.  R.  Cas.,  N.  S.,  238:  foot-note  appended  to  Southern  Ry- 
Co.  V,  Stockdon  (Va.),  26  R.  R.  R.  63,  49  .Am.  &  Eng.  R.  Cas.,  N. 
v>.,  63. 

tSee  foot-notes  appended  to  Wright  t'.  Boston  &  M.  R.  R.  (N.  H.), 
26  R.  R.  R.  110,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  110;  second  foot-note 
appended  to  Boyd  v.  St.  Louis  S.  W.  Ry.  Co.  (Tex.),  29  R.  R.  R.  742, 
52  Am.  &  Eng.  R.  Cas.,  N.  S.,  742. 
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facts  indicate  that,  had  deceased  done  what  he  was  bound  to  do,  the 
accident  would  not  have  happened. 

Railroads  —  Crossing  Accident  —  Contributory  Negligence.  —  De- 
ceased, a  boy  14  years  old,  and  his  sister,  were  killed  while  attempting 
to  cross  defendant's  railroad  track  in  a  sleigh  drawn  by  a  single  gentle 
horse.  The  track  in  the  direction  from  which  the  train  approached 
was  nearly  level  for  a  third  of  a  mile,  and  there  was  ample  oppor- 
tunity to  turn  from  the  road  at  a  point  81  feet  from  the  crossing.  The 
train  must  have  been  visible,  notwithstanding  the  morning  was  foggy, 
for  a  considerable  distance  from  the  crossing,  and  was  plainly  visible 
from  the  time  deceased  was  over  100  feet  therefrom  until  the  collision 
occurred.     Held,  that  deceased  was  negligent  as  a  matter  of  law. 

Appeal  and  Error — Harmless  E#rr0T — Rejection  of  Evidence — 
Where,  in  an  action  for  death  at  a  railroad  crossing,  the  physical 
situation  established  decedent's  contributory  negligence  as  a  matter 
of  law,  plaintiff  was  not  prejudiced  by  the  court's  refusal  to  permit 
evidence,  of  experiments  respecting  the  opportunity  for  seeing  a  train 
coming  as  the  one  in  question  did  by  a  person  approaching  the  cross- 
ing in  decedent's  situation. 

Railroads — Crossing  Accident — Contributory  Negligence — Statutes. 
—Laws  1907,  p.  491,  c.  595,  abrogating  the  defense  of  contributory 
negligence  in  certain  cases,  did  not  apply  to  an  action  for  death  at  a 
railroad  crossing  which  occurred  before  its  passage. 

Appeal  from  Circuit  Court,  Eau  Claire  County ;  James  O'Neill, 
Judge. 

Action  by  Charles  W.  Clemons,  as  administrator  of  Charles 
B.  Clemons,  deceased,  against  the  Chicago,  St.  Paul,  Minneap- 
olis &  Omaha  Railroad  Company.  Judgment  for  defendant,  and 
plaintiflF  appeals.    Affirmed. 

Action  to  recover  damages  for  death  of  the  intestate,  claimed 
to  have  been  caused  by  actionable  negligence  of  defendant. 

Plaintiff's  claim  was  that  the  deceased,  a  boy  of  14  years  of 
age,  while  in  the  exercise  of  ordinary  care,  riding  in  a  cutter  with 
his  sister,  a  school  teacher,  whom  he  was  taking  to  her  school, 
the  cutter  being  drawn  by  a  single,  gentle  horse,  journeying  on 
the  highway  which  crossed  defendant's  track,  was,  as  he  entered 
upon  the  track,  run  into  by  one  of  defendant's  passenger  trains, 
going  at  a  great  rate  of  speed  and  without  giving  any  sjgnal  of 
its  approach  by  the  sounding  of  the  engine  bell  or  blowing  of  the 
engine  whistle,  whereby  he  was  instantly  killed.  The  answer  put 
in  issue  all  allegations  as  to  defendant's  negligence  and  pleaded 
contributory  negligence. 

One  of  the  principal  controversies  on  the  evidence  was  as  to 
whether  the  deceased,  as  he  approached  the  railroad  crossing,  had 
ample  opportunity  to  see  or  hear,  or  both,  the  approaching  train 
in  time  to  stop  his  horse  and  avoid  colliding  with  the  train. 
There  was  little  or  no  controversy  but  that  he  had  such  oppor- 
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tunity  at  least  from  the  time  he  was  within  100  feet  of  the  track 
and  that  he  had  such  opportunity  thereafter  continuously  until 
he  was  at  the  point  of  danger,  unless  his  horse  escaped  from  his 
control  after  reaching  a  point  66  feet  from  the  track. 

The  jury  rendered  the  following  verdict: 

"Question  No.  1. — Was  the  whistle  blown  eighty  rods  from 
the  crossing  where  the  collision  occurred? 

"Answer:   No. 

"Question  No.  2. — At  what  rate  of  speed  was  the  train  moving 
as  it  approached  and  passed  over  the  crossing  where  the  collision 
occurred? 

"Answer:   Forty  miles  per  hour. 

"Question  No.  3. — Was  the  horse  running  away  beyond  con- 
trol from  a  point  about  sixty-six  feet  from  the  crossing  until  the 
collision  occurred? 
'Answer:   No. 

'Question  No.  4. — If  you  answer  the  last  question  *Yes'  then 
was  the  fact  that  the  horse  was  so  running  away  beyond  control 
the  proximate  cause  of  the  accident? 

"Answer:   No. 

"Question  No.  5. — Was  there  failure  to  exercise  ordinary  care 
by  the  defendant  railroad  company  in  the  manner  in  which  it 
managed  and  conducted  the  train  respecting  its  speed  and  whist- 
ling as  it  approached  and  passed  over  the  crossing  where  the 
collision  occurred? 

"Answer :   Yes. 

"Question  No.  6. — If  you  answer  the  last  question  'Yes'  then 
was  such  failure  to  exercise  ordinary  care  the  proximate  cause 
of  the  injury  and  death  of  Charles  B.  Clemons? 

"Answer :   Yes. 

"Question  No.  7. — Did  any  want  of  ordinary  care  on  the  part 
of  Charles  B.  Clemons  contribute  to  produce  his  injury? 

"Answer :   No. 

"Question  No.  8. — In  case  the  court  shall  be  of  the  opinion  that 
plaintiff  is  entitled  to 'recover,  at  what  sum  do  you  assess  his 
damages  ? 

"Answer:   3,250  dollars." 

The  court  on  motion  changed  the  answer  to  the  first  question 
from  "No"  to  "Yes"  and  made  a  like  change  as  to  the  seventh 
question,  and  rendered  judgment  in  favor  of  the  defendant.  Ex- 
ceptions were  duly  preserved  for  consideration  in  case  of  appeal, 
w^hich  was  subsequently  taken  by  the  plaintiff. 

W.  H.  Frazvley  and  T,  F.  Frawley\  for  appellant. 
Bundy  &  Wilcox  and  James  B.  Shccan,  for  respondent. 

Marshall,  J.  (after  stating  the  facts  as  above).  The  first 
matter  presented  is:  Did  the  court  err  in  changing  the  answer 
of  the  jury  to  the  first  question  from  the  negative  to  the  affirm- 
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ative?     We  pass  that  as  immaterial  because  of  the  conclusions 
reached  respecting  other  questions. 

The  next  in  order  is :  Must  the  answer  of  the  jury  to  the  third 
question  be  understood  as  finding  that  the  horse  was  under  con- 
trol of  the  deceased  while  traveling  the  last  66  feet  before  reach- 
ing the  point  of  collision,  so  that  he  might  have  stopped  and 
avoided  the  accident?  That,  it  seems,  must  be  answered  in  the 
affirmative.  The  evidence  shows  there  was  a  studied  effort  by 
appellant's  counsel  to  bring  the  case  within  the  rule  of  Piper  v. 
Chicago,  Mil.  &  St.  P.  R.  Co.,  77  Wis.  247,  46  N.  W.  165,  as 
explained  and  limited  in  Guhl  v.  Whitcomb,  109  Wis.  69,  85  N. 
W.  142,  83  Am.  St.  Rep.  889,  Hain  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (Wis.)  116  N.  W.  20,  Smith  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (Wis.)  118  N.  W.  638,  and  similar  cases,  that  diversion  of 
a  driver's  attention  will  not  justify  failure  to  seasonably  look 
and  listen  at  a  highway  crossing  of  a  railroad  track  and  to  take  no- 
tice of  the  dangerous  proximity  of  a  train  if  one  is  in  plain  sight 
or  hearing  and  avoid  getting  in  its  way,  except  where  the  atten- 
tion is  irresistibly  forced  to  something  else  so  as  to  deprive  such 
driver  of  opportunity  to  do  so.  To  do  that  evidence  of  a  cir- 
cumstantial character,  there  being  no  direct  evidence  obtainable, 
was  presented  to  maintain  that  during  the  66  feet  before  reaching 
the  crossing,  not  momentarily  but  substantially  throughout,  the 
deceased  did  not  have  reasonable  opportunity  for  taking  notice  of 
the  coming  train.  The  learned  trial  court  brought  to  the  attention 
of  the  jury  all  the  evidence  on  the  subject.  Near  and  at  the  clos^e 
of  the  instructions  were  the  words:  **You  should  not  find  that 
the  horse  was  beyond  control  and  unmanageable  if  it  momenta- 
rily shied  or  jumped.  The  inquiry  is  whether  the  horse  for  sub-, 
stantially  this  whole  space  was  in  a  condition  of  runaway  beyond 
control."  Facing  that,  as  the  jury  must  have  done,  there  is  no 
escaping  the  conclusion  that  they  reached  the  decision  that  de- 
ceased during  die  space  of  four  rods,  the  distance  across  a  com- 
mon highway,  might  have  stopped,  and  would  have  done  so  and 
avoided  the  collision,  had  he  tried.  We  cannot  do  violence  to 
the  language  of  question  and  answer  and  come  to  a  different  con- 
clusion as  the  learned  counsel  for  appellant  would  have  us  do. 
These  distressing  situations  draw  heavily  upon  human  sympathy, 
but  with  a  proper  appreciation  of  judicial  duty  and  with  a  proper 
measure  of  courage  to  perform  it  they  will  not  incline  the  mind 
away  from  judgment  based  on  reason. 

So  we  pass  to  the  next  question,  merely  noting  on  the  way  man- 
ifest confirmation  of  the  foregoing  contained  in  the  fourth  find- 
ing, to  the  effect  that  the  collision  between  the  horse  and  the  rail- 
road train  is  not  attributable  to  the  horse  being  beyond  the  control 
of  the  driver. 

Such  next  question  is  this :   Did  the  court  err  in  changing  the 
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negative  answer  as  to  whether  the  deceased  was  guilty  of  con- 
tributory negligence,  to  the  affirmative? 

In  considering  such  questions,  rightly,  we  must  keep  in  view 
several  firmly  established  legal  principles.  First  in  order  is  the 
one  that  a  conclusion  of  a  trial  court,  respecting  sufficiency  of 
evidence  as  to  any  fact  in  issue  to  present  a  jury  question,  should 
not  be  disturbed  unless  it  appears  from  the  record  to  be  clearly 
wrong,  giving  due  weight  to  the  superior  advantages  which  such 
court  had  for  discovering  the  truth.  Powell  v.  Ashland  Iron  & 
Steel  Co.,  98  Wis.  35,  73  N.  W.  573 ;  Bohn  v.  City  of  Racine, 
119  Wis.  341,  96  N.  W.  813;  Lam  Yee  v.  State,  132  Wis.  527, 
112  N.  W.  425.  That  valuable  principle  in  the  administration, 
of  justice  is  the  deciding  factor  in  situations  which  are  doubtful 
from  an  examination  of  the  record.  It  must  be  always  assumed 
the  trial  court  paid  careful  heed  to  the  trial  from  the  beginning 
until  the  time  of  its  judgment  being  invoked  as  to  there  being 
reasonable  conflicting  inferences  from  evidence;  that  he  noted 
the  deportment  of  witnesses  and  was  appreciatively  alert  to  ap- 
pearances and  incident  in  the  trial,  not  transferable  to  the  written 
history  thereof,  but  helpful  in  arriving  at  correct  judgment.  And 
further  be  assumed  that  in  reaching  the  decision  the  elementary 
principle  was  in  mind  and  given  due  weight,  that  unless  evidence 
as  to  an  issue  is  so  obviously  one  way  as  to  leave  no  room  for 
unbiased  minds  to  reasonably  reach  a  conclusion  out  of  har- 
mony therewith,  it  is  for  the  jury.  Powell  v,  Ashland  Iron  & 
Steele  Co.,  supra. 

Next  in  order  is  the  principle  that  a  railroad  track  is  such  an 
admonition  of  danger  that  he  who  approaches  it  at  a  highway 
crossing  with  knowledge  thereof,  intending  to  cross  the  same, 
must  use  his  sense  of  sight  and  sense  of  hearing  to  discover 
whether  there  is  any  reasonable  probability  of  his  placing  himself 
in  dangerous  proximity  to  a  moving  train  if  he  proceeds ;  that  he 
is  not  only  bound  to  look  and  listen  to  discover  whether  a  train 
is  dangerously  near  or  not,  but  is  bound  to  make  the  discovery  of 
one  if  there  be  such  plainly  visible,  or  plainly  within  hearing  and 
to  use  his  senses  in  that  regard  at  the  last  opportunity  before  going 
upon  the  track,  and  that  mere  diversion  of  attention  will  not  ex- 
cuse nonperformance  of  these  duties. 

The  rule  above  stated  has  been  laid  down  concisely  and  in  un- 
mistakable language  many  times  in  recent  years,  as  for  instances : 

In  Goldman  v,  Milwaukee  E.  R.  &  L.  Co.,  123  Wis.  168,  101 
N.  W.  385  : 

"Due  care  in  approaching  a  railway  track  can  be  satisfied  only 
by  the  full  use  of  the  senses  of  sight  and  hearing  at  the  last 
moment  of  opportunity  before  passing  the  line  between  safety 
and  peril." 

In  Guhl  V.  W^hitcomb,  109  Wis.  69-75,  85  N.  W.  142,  144.  83 
Am.  St.  Rep.  889: 
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"All  exception  to  the  duty  to  look  and  listen  at  a  railway  cross- 
ing resulting  from  a  diversion  of  attention  has  been  repudiated 
by  this  court  except  in  cases  where  the  attention  is  so  irresistibly 
forced  to  something  else  as  to  deprive  the  traveler  of  the  oppor- 
timity  to  perform  that  duty." 

Again  in  the  same  case: 

*The  known  presence  of  a  railway  track  is  itself  notice  of  the 
momentary  peril  of  a  passing  train  at  all  times,  and  the  duty  to 
look  and  listen  is  not  relaxed  by  any  opportunity  for  theorizing 
or  difference  of  opinion  as  to  whether  a  train  is  or  is  not  likely 
to  pass.    Observation,  not  logic,  ia  the  proper  precaution." 

And  further  in  Marshall  v.  Green  Bay  &  Western  R.  Co.,  125 
Wis.  96,  103  N.  W.  250: 

"The  presence  of  a  railway  track  is  such  an  admonition  of  the 
probability  of  danger  to  one  entering  thereon,  that  nothing  but 
physical  impossibility  will  excuse  his  neglect  to  use  his  senses  of 
sight,  and  hearing  ta  discover  whether  a  train  is  dangerously  near 
or  not,  before  so  doing.  A  person  is  not  only  .bound  to  look  and 
listen  for  such  a  train  before  entering  upon  a  railway  track,  but  is 
bound  to  hear  and  see  one,  if  there  is  such,  and  reasonable  attention 
to  the  matter  will  enable  him  to  do  so,  and  if  he  attempts  to  cross 
the  track  in  violation  of  such  duty  or  in  the  face  of  danger  after 
discovering  it,  he  takes  in  his  own  hands  the  entire  responsibility 
for  what  may  follow  as  to  injuries  to  himself,  though  produced 
in  part  by  negligent  conduct  of  the  railway  trainmen.  One  can- 
not reasonably  expect  the  law  to  hold  others  responsible  for  his 
personal  safety,  as  regards  their  mere  negligence,  if  he  sees  fit 
to  disregard  such  safety  himself." 

Next  in  order  is  the  rule  that  one  in  approaching  a  railway 
track  is  not  excused  from  the  duty  to  look  and  listen  for  a  train 
and  to  regulate  his  course  accordingly,  because  of  any  regulation 
as  to  the  speed  of  trains,  nor  warranted  in  acting  upon  judg- 
ment as  to  the  probability  of  time  it  will  take  such  train  to  reach 
the  crossing  if  it  is  not  coming  at  an  excessive  rate,  in  case  of  its 
being  in  sight,  and  if  running  at  such  rate  it  is  likely  to  reach  the 
crossing  before  one  could  safely  pass  over  the  same;  that  one 
must  assume  as  within  probabilities  that  a  train  may  be  running 
at  greater  than  the  legal  rate.  Schneider  z\  Chicago,  M.  &  St. 
P.  R.  Co.,  99  Wis.  378-386,  75  N.  W.  169;  Vant  zk  Chicago 
&  X.  W.  R.  Co.,  101  Wis.  363-368,  77  N.  W.  713 ;  Goldman  v. 
Milwaukee  E.  R.  &  L.  Co.,  123  Wis.  168,  101  N.  W.  384. 

"Assumptions  as  to  the  speed  of  moving  trains  in  cities  may  be 
indulged  when  they  are  not  in  sight,  but  cannot  be  relied  upon  by 
travelers  who  have  a  plain  view  of  the  coming  train." 

A  further  important  principle  is  this :  While  contributory  neg- 
ligence must  be  affirmatively  established  by  the  defendant  when 
not  disclosed  by  the  plaintiff's  evidence,  that  does  not  preclude 
its  establishment  because  of  the  imperiled  person  having  been 
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killed  leaving  no  eyewitness  of  the  event.  The  duty  to  look  and 
listen  and  to  see  or  hear  a  train  in  plain  sight  or  hearing  and  to 
keep  out  of  its  pathway  is  such  that  in  case  of  failure  to  do  so, 
in  absence  of  evidence  to  the  contrary,  a  presumption  of  due 
care  is  displaced  by  the  presumption  of  negligent  failure  to  dis- 
cover the  danger  or  negligent  effort  to  cross  the  track  in  face  of 
danger.  Groesbeck  v.  Chicago,  M,  &  St.  P.  R.  Co.,  93  Wis.  505, 
67  N.  W.  1120;  Koester  v.  Chicago  &  X.  W.  R.  Co.,  106  Wis. 
460,  82  N.  W.  295 ;  Buckmaster  v.  Chicago  &  N.  W.  R.  Co., 
108  Wis.  353-357,  84  N.  W.  845 ;  Watermolen  v.  Fox  River  E. 
R.  &  P.  Co.,  110  Wis.  153,  85  N.  W.  663;  Ullman  v.  Chicago  & 
N.  W.  R.  Co.,  112  Wis.  150-164,88  N.  W.  41,  88  Am.  St. 
Rep.   949. 

Without  suggesting  that  Winstanley  z\  C,  M.  &  St.  P.  R.  Co., 
72  Wis.  375,  39  N.  W.  856,  upon  wdiich  counsel  most  rely  as  to 
this  branch  of  the  case,  was,  in  view  of  the  peculiar  facts  there 
disclosed,  improperly  decided,  we  may  well  say  in  passing  that 
some  things  said  in  the  opinion  are  quite  out  of  harmony  with  the 
decisions  of  this  court  during  the  last  20  years,  and  with  rules  of 
law  firmly  established  by  such  decisions,  and  we  may  say,  in  the 
same  connection,  out  of  harmony  with  decisions  made  prior 
thereto  by  this  court  and  decisions  generally  in  other  jurisdictions. 
•  In  Haetsch  v.  Chicago  &  N.  W.  R.  Co.,  87  Wis.  304,  58  N. 
W.  393,  the  facts  were  so  like  those  in  the  Winstanley  Case  as 
to  confirm  what  we  have  said.  The  learned  justice  who  wrote  the 
opinion  in  one  wrote  the  opinion  in  the  other.  The  facts  in  the 
later  case  were  very  much  like  those  in  the  one  at  hand.  Plain- 
tiff relied  upon  want  of  any  direct  evidence  as  to  the  conduct  of 
the  deceased  immediately  before  the  happening  of  the  accident. 
Speaking  to  the  situation  the  court  said : 

"W^e  have  these  positive  and  material  facts:  (1)  That  the 
deceased  could  have  seen  the  train  approaching  if  he  had  looked, 
or  could  have  heard  it  if  he  had  listened,  before  he  came  upon 
the  crossing.^  (2)  He  came  upon  the  crossing  and  was  killed 
by  the  train.*  (3)  The  presumption  in  favor  of  life  is  that  he 
came  upon  the  crossing  without  seeing  the  train  or  knowing  that 
it  was  so  near.  Therefore,  he  did  not  look  or  listen,  and  therein 
he  was  negligent.  If  he  did  look,  and  saw  the  train  approaching 
and  so  near  the  crossing,  and  then  drove  and  ran  his  horse,  sup- 
posing that  he  could  pass  the  crossing  ahead  of  the  train,  as  seems 
quite  plausible,  he  was  grossly  negligent.  These  facts,  clearly 
established  by  the  evidence,  are  conclusive  of  the  want  of  com- 
mon care  of  the  deceased  that  contributed  to  his  death.  Under 
the  same  circumstances,  if  a  plaintiff  should  testify  in  his  own 
-case  of  injury,  that  he  did  look  and  listen  before  driving  upon 
the  crossing,  we  would  say,  as  the  Supreme  Court  of  Pennsyl- 
vania said  in  Myers  v,  B.  &  O.  R.  Co.,  150  Pa.  386,  24  Atl.  747, 
'that  it  is  trifling  with  justice  to  permit  a  jury  to  find  that  it  is 
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true/  That  the  deceased  did  look  and  did  not  see  the  train  was 
a  natural  and  physical  impossibility." 

It  is  not  infrequent  that  in  a  case  of  this  sort  where  death  or 
unconsciousness  terminating  in  death,  was  instantaneous,  leaving 
no  one  to  tell  how  it  occurred,  that  the  personal  representative, 
pinning  his  faith  to  the  rule  that  contributory  negligence  must 
be  affinnatively  established  and  absence  of  direct  evioence  of  the 
fact  in  issue,  confidently  challenges  defendant  to  prove  his  case 
and  with  no  less  confidence  urges  here  affirmance  or  reversal  ac- 
cording to  his  interest,  not  appreciating  that  res  ipsa  loquitur 
applies  to  such  a  situation,  when  the  facts  indicate  that  had  the 
deceased  done  those  things  which  he  was  in  duty  bound  to  do  or 
take  the  risk  of  failure,  the  accident  would  not  have  happened, 
the  result  establishes  negligence. 

The  foregoing  principle  applies  with  more  than  ordinary  force 
in  this  case  in  view  of  the  verity  that  there  was  nothing  inter- 
fering with  capacity  of  the  driver  to  stop  his  horse  at  a  safe  dis- 
tance from  the  track  and  the  fact  that  the  trial  judge  for  a  better 
understanding  of  the  evidence,  with  the  jury  took  a  careful  view 
of  the  physical  situation. 

In  determining  the  question  of  whether  the  trial  court  correctly 
decided  that  contributory  negligence  as  matter  of  law  appeared 
from  the  evidence,  there  seems  to  be  left  only  the  subsidiary 
question  of  whether  the  presence  of  the  train  in  close  proximity 
to  the  crossing  would  have  been  known  to  the  deceased  had  he 
used  his  senses  /is  he  should  have  done  for  that  purpose.  That 
he  was  perfectly  familiar  with  the  crossing  and  with  the  fact  that 
he  was  about  on  the  time  for  a  train  to  arrive ;  that  he  was  driv- 
ing a  gentle  horse,  not  inclined  to  go  fast  unless  urged  to  do  so ; 
that  he  was  rather  above  than  below  the  average  in  intelligence 
for  a  boy  of  his  years ;  and  that  he  ought  to  have  known  and  did 
know  of  the  dangers  incident  to  crossing  a  railroad  track,  appears 
^  satisfactorily  as  not  to  be  open  to  doubt  for  a  moment.  He 
not  only  must  have  known,  as  indicated,  independently  of  any 
special  cautionary  admonishment  but  he  was  carefully  admonished 
en  the  subject,  as  the  evidence  shows,  before  starting  out  on  the 
particular  journey.  There  are  these  further  unquestionable  facts : 
The  railroad  track  was  nearly  level  for  a  distance  of  over  one- 
third  of  a  mile  from  the  crossing  in  the  direction  from  which  the 
train  was  coming.  There  was  ample  opportunity  to  turn  from 
the  road  at  a  point  81  feet  from  the  crossing  when  the  train  must 
have  been  in  plain  sight  and  hearing.  The  accident  happened  in 
the  early  morning  hours.  The  headlight  of  the  engine  was  burn- 
ing as  were  the  lights  in  the  coaches.  It  was  foggy  and  misty 
so  as  to  somewhat  obscure  the  rays  of  the  headlight,  but  the 
evidence  is  all  one  way  that  it  cast  its  rays  over  and  upon  the 
highway  while  the  deceased  was  a  considerable  distance  from 
the  crossing  and  that  the  train  was  plainly  visible  from  the  time 
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he  was  some  over  100  feet  therefrom  until  the  fatal  event  oc- 
curred. The  physical  situation  in  these  regards  appears  from  the 
evidence  beyond  any  manner  of  doubt,  and  the  finding  as  to  the 
speed  of  the  train  and  the  evidence  of  the  speed  the  deceased  was 
going  before  reaching  a  point  66  feet  from  the  crossing  and  there- 
after shows  that  at  such  point  the  train  could  not  have  been  more 
than  about  450  feet  from  the  crossing  nor  more  than  about  400 
feet  from  him  and  that  the  view  was  then,  as  it  had  been  for 
some  50  feet  or  more  further  back,  unobstructed  in  the  direction 
from  which  the  train  was  coming  for  some  over  two  thousand 
feet.  At. the  particular  point  the  whole  train  must  have  been  in 
full  view,  the  rays  of  the  headlight  illuminating  the  crossing  and 
vicinity  thereof.  The  on-rushing  train  with  the  engine  bell  sound- 
ing, so  short  a  distance  away,  with  neither  wind  nor  other  ma- 
terial interference  with  the  transmission  or  interference  of  sound 
must  have  been,  on  that  still  November  morning,  so  conspicuous 
to  the  eye  and  so  obvious  to  the  ear  that  its  presence  must  have 
been  known  to  the  deceased  had  he  paid  any  attention  whatever 
to  the  matter.  Moreover,  it  is  hard  to  conceive  how  he  could 
have  well  avoided  knowing  of  it.  Why  did  he  not  stop  when  the 
slightest  regard  for  his  personal  safety  and  that  of  his  sister  de- 
manded it?  In  view  of  this  picture,  by  no  means  overdrawn  it 
is  thought,  and  the  undisputed  and  indisputable  finding  of  tlie 
Jury  as  to  the  horse  being  under  control,  can  there  be  any  other 
rational  solution  of  the  matter  than  that  the  unfortunate  but  reck- 
less boy  with  his  companion  challenged  the  train  in  a  race  for  the 
crossing,  resulting  in  the. instantaneous  passing  of  the  two  young 
and  valuable  lives  beyond  the  impenetrable  veil  of  eternity?  We 
cannot  see  any.  All  the  incidents,  of  which  there  are  many,  we 
have  not  related  them  all,  confirm  it  and  none  throw  doubt  upon 
it.  The  location  of  the  dead  boy  and  girl,  and  of  the  cutter  and 
harness  and  the  condition  of  each  immediately  after  the  lamentable 
event,  show  that  the  horse  must  have  reached  the  near  rail  at 
about  the  instant  the  front  of  the  engine  passed.  The  fact  that 
a  neighbor  who  passed  over  the  crossing  shortly  before  the  de- 
ceased reached  it,  speeded  up  his  horse  to  get  seasonably  across, 
showing  that  haste  on  his  part  was  supposed  to  be  required  to  get 
safely  over,  and  indications  that  as  he  speeded  his  horse  the  de- 
ceased did  likewise,  but  by  reason  of  difference  in  the  character 
of  their  horses  and  convevances  the  deceased  could  not  make  the 
time  of  the  one  ahead,  these  and  other  things  that  might  be  re- 
ferred to,  lead  irresistibly  to  the  conclusion  we  have  reached. 

In  view  of  the  foregoing  stated  principles,  undisputed  evidence 
and  findings  it  needs  no  further  discussion  to  demonstrate  that 
the  trial  court's  decision  must  stand.  The  jury,  on  the  undisputed 
evidence  as  to  opportunity  for  the  deceased  to  see  and  hear  the 
approaching  train  while  he  was  more  than  100  feet  from  the 
crossing  and  throughout  the  entire  course  thereafter  up  to  the 
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fatal  event,  might  well  have  been  instructed  that  if  they  found 
as  to  the  third  question  in  the  negative  to  find  as  to  the  second 
in  the  affirmative. 

The  result  of  the  submission  evidences,  in  a  most  striking  way, 
the  importance  of  the  special  verdict  law,  properly  applied,  in  the 
administration  of  justice.  The  jury  passed  upon  the  third  ques- 
tion, doubtless  carefully  regardful  of  the  evidence  bearing 
thereon.  The  effect  of  the  finding  in  the  ultimate  was  to  them 
in  obscurity.  When  they  came  to  the  seventh  question  they  ap- 
preciated its  importance  and  doubtless  from  the  best  of  motives, 
as  regards  right  in  the  abstract,  but  without  apprehending  clearly 
legal  principles,  which  the  court  endeavored  to  clearly  give  them, 
reached  a  conclusion,  which  in  view  of  the  answer  to  the  third 
question  and  the  undisputed  evidence  is  indefensible. 

"Pity  'tis  'tis  true"  that  in  these  cases  which  take  such  strong 
hold  of  human  sympathies,  juries  sometimes,  unconsciously 
probably,  are  irresistibly  so  swung  away  from  the  safe  legal  an- 
chorage that  they  fail  to  rise  to  the  level  required  in  the  dis- 
charge of  such  onerous  and  important  duties.  Hence  the  great 
importance  of  the  legal  effect  of  each  special  finding  being,  for 
their  protection  and  the  ends  of  justice  as  well,  obscured  from 
their  view  as  much  as  practicable. 

We  have  now  discussed  directly,  or  incidentally,  every  impor- 
tant matter  on  this  appeal.  Much  of  the  brief  of  counsel  for 
appellant  is  taken  up  in  discussing  minor  questions  passed  upon 
by  the  jury  adversely  to  appellant,  in  deciding  major  questions, 
in  r^[ard  to  which  their  decision  is  not  challenged.  Manifestly, 
we  need  not  heed  what  is  said  in  that  field. 

Complaint  is  made  because  the  court  did  not  permit  appellant 
to  introduce  evidence  of  experiments  respecting  opportunity  for 
seeing  a  train  coming  as  the  one  in  question  did  by  a  person  trav- 
eling as  the  deceased  traveled.  If  that  were  error  it  was  harmless 
since  the  physical  situation  beyond  room  for  reasonable  contro- 
versy was  as  before  indicated.  Had  the  witnesses  who  were 
tendered  testified  out  of  harmony  therewith  it  could  not  rightly 
have  produced  a  different  result  than  the  one  reached.  It  is  a 
mistake  to  suppose  that  such  a  situation  can  be  thrown  into  doubt 
so  as  to  carry  the  question  to  a  jury  by  evidence  from  the  mouths 
of  witnesses.  Such  evidence  is  not  of  sufficient  weight  to  turn 
the  scales  even  from  a  perfect  balance.  W^ith  an  intelligent  jury 
bent  upon  performing  its  duty  it  tends  rather  to  strengthen  than 
to  impair  the  adversary's  case.  As  suggested  in  effect  in  Haetsch 
V.  Ry.  Co.,  supra,  it  would  be  trifling  with  justice  to  permit  a 
jury  to  find  contrary  to  the  evident  physical  fact  even  if  the  per- 
son imperiled  were  present  to  testify  and  he  or  any  number  of 
witnesses  impeached  it  by  their  words. 

The  suggestion  is  made  that  the  defense  of  contributory  ne?li- 
gence  in  such  a  case  as  this  was  abrogated  by  chapter  595,  p.  491, 
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Laws  \907,  It  is  sufficient  to  say  on  that  subject  that  the  rights 
of  the  parties  were  fixed  before  passage  of  that  law.  They  could 
not  in  any  event  be  varied  by  it.  Moreover,  there  is  nothing  in 
the  enactment  indicating  a  legislative  purpose  to  make  it  retro- 
active. The  cases  cited  by  counsel  at  this  point  do  not  have  any 
bearing  thereon.  Counsel  fail  to  distinguish  between  rights  and 
mere  remedies.  This  belongs  to  the  former.  When  rights  be- 
come vested,  having  certain  characteristics  among  them  a  reme- 
dial feature  essentially  forming  a  part  thereof,  not  a  mere  remedy, 
they  cannot  be  clianged  even  as  to  such  feature  without  impairing 
the  right  itself.  The  remedial  element  in  such  a  case  is  insep- 
arable from  the  right  of  which  it  forms  a  part  and  so  is  under 
constitutional  protection  as  regards  property  rights.  Peninsular 
Lead  &  Color  Works  zk  Union  Oil  &  Paint  Co.,  100  Wis.  488,  76 
N.  W.  359,  42  L.  R.  A.  331,  69  Am.  St.  Rep.  934;  Hammel  v. 
Cairnes,  129  Wis.  125,  107  N.  W.  1089.  So  the  conclusion  must 
be  that  the  judgment  complained  of  is  right. 

The  loss  to  the  surviving  relatives  by  the  untimely  death  of 
appellant's  intestate  and  his  sister  and  the  still  greater  loss  to  the 
public  by  the  destruction  of  the  two  young  lives  must  be  charged 
up  to  offerings  on  the  altar  of  our  modern  conditions  with  its 
peculiar  dangers,  its  duties,  its  responsibilities  and  its  infirmities. 
Rules  of  law  cannot  be  changed  by  the  court  and  adapted  to  the 
exigencies  of  particular  cases  however  distressing  they  may  be. 
With  indifference  to  results,  except  as  seriousness  thereof  may 
stimulate  greater  care,  established  principles  must  be  applied  as 
the  infallible  test  of  what  is  right  and  what  is  wrong  in  the  legal 
aspect.  Whether  the  law  as  we  find  it  is  as  we  would  have  it  to 
be  if  we  were  permitted  to  make  it,  instead  of  being  mere  instru- 
mentalities to  apply  it,  is  immaterial.  Our  responsibility  begins 
when  we  are  invoked  for  its  application.  It  ends  when  we  apply 
it  as  we  find  it.  The  grade  of  fidelity  with  which  that  duty  is 
performed  is  fo  be  measured  by  the  vigor  and  courage  with 
which  we  labor  in  our  own  special  field,  leaving  the  responsibility 
for  changing  the  law  to  the  department  of  government  in  which 
the  Constitution  has  lodged  it.  This  is  said  in  passing  without 
purpose  to  suggest  doubt  as  to  whether  what  is,  as  regards  the 
law,  is  right,  so  far  as  practicable,  from  the  standpoint  of  right 
in  the  abstract. 

The  judgment  is  affirmed. 
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PivER  V,  Pennsylvania  R.  Co. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  Nov.   16,   1908.> 

[71  Atl.  Rep.  247.] 

Railroads — Defective    Street    Crossing — Injuries    to    Traveler.* — A 

railroad  company  is  liable  for  an  injury  resulting  to  a  traveler  from 
its  failure  to  use  reasonable  care  to  keep  the  passageway  over  its 
tracks  maintained  by  it  at  a  street  intersection  in  proper  repair. 

Trial — Directing  Verdict — A  trial  judge  cannot  direct  a  verdict 
when  the  testimony  that  the  parties  have  been  permitted  to  intro- 
duce leaves  any  fact  material  to  the  issue  in  substantial  dispute. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Camden  County. 

Action  by  Elijah  Piver  against  the  Pennsylvania  Jlailroad 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Gaskill  &  Gaskili,  for  plaintiff  in  error. 

Matthezc  Jefferson  and  John  IV.  IVeseott,  for  defendant  in 
error. 

Trexchard,  J.  The  plaintiff,  Elijah  Piver,  while  driving  on 
Fourth  street,  in  the  city  of  Camden,  was  thrown  from  his  wagon 
while  crossing  the  tracks  of  the  Pennsylvania  Railroad  Company 
where  they  intersect  that  street,  and  was  injured.  This  suit  was 
brought  to  recover  compensation  for  such  injuries.  The  plain- 
tiff bases  his  right  to  recover  upon  the  allegation  that  the  ac- 
cident was  due  to  the  failure  of  the  railroad  company  to  keep  in 
proper  repair  the  passageway  over  its  tracks.  •  The  trial  of  the 
case  resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff,  . 
and  the  present  writ  of  error  brings  up  that  judgment  for  review. 

The  assignments  of  error  upon  which  defendant  chiefly  relies 
are  based  upon  exceptions  to  the  refusal  of  the  trial  judge  to 
nonsuit  the  plaintiff,  and  to  direct  a  verdict  on  the  aground  that 
there  was  no  negligence  upon  the  part  of  the  defendant  company. 
When  the  motion  to  nonsuit  was  refused,  the  evidence  justified 
the  jury  in  finding  the  following  matters  of  fact:  That  the  plain- 
tiff was  driving  in  a  wagon  down  Fourth  street  upon  the  trolley 
tracks  laid  in  that  street,  when  he  came  to  the  railroad  crossing, 

*Sce  first  foot-note  appended  to  Hughes  v.  Chicago,  etc.,  Ry.  Co. 
(Wis.),  14  R.  R.  R.  787,  37  Am.  &  Eng.  R.  Cas.,  N.  S..  787,  where 
all  those  on  the  subject,  preceding  it  in  this  series,  are  collected;  first 
foot-note  appended  to  Sample  v.  Chicago,  etc.,  R.  Co.  (111.),  30  R.  R. 
R.  434,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  434;  Cincinnati,  etc.,  Ry.  Co.  v. 
Connersville  (Ind.),  29  R.  R.  R.  536,  52  Am.  &  Eng.  R.  Cas.,  N.  S., 
536;  Northern  Pac.  Ry.  Co.  v.  State  of  Minnesota  (U.  S.),  29  R.  R.  R. 
516,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  516. 
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and,  as  he  was  passing  over  one  of  the  three  parallel  tracks  laic! 
there,  one  of  the  feet  of  his  horse  became  fast  between  the  rail 
and  a  plank,  causing  the  animal  to  fall.  The  sudden  checking  of 
the  wagon  threw  the  plaintiff  to  the  ground,  and  injured  him. 
When  this  case  was  formerly  here  for  review  (Piver  zk  Pennsyl- 
vania R.  Co.,  74  N.  J.  Law,  619,  67  Atl.  109),  the  testimony 
then  before  the  court  failed  to  show  where  or  in  what  manner  the 
horse's  foot  was  caught,  and,  in  view  of  the  testimony  on  the 
part  of  the  defendant,  was  held  to  be  insufficient  to  support  a 
finding  of  any  neglect  of  duty  on  the  part  of  the  defendant  com- 
pany in  maintaining  in  good  repair  a  proper  passageway  over  its 
railroad  tracks.  But  the  evidence  now  before  the  court,  chiefly 
by  reason  of  the  witness  Thompson's  testimony,  is  different  from 
that  produced  at  the  first  trial,  and  supports  the  theory  of  the 
plaintiff  that  the  horse's  hoof  was  caught  in  a  hole  in  the  crossing 
between  a  plank  and  the  rail  resulting  from  want  of  proper 
repair. 

The  plaintiff  in  his  testimony  says :  "My  horse  got  his  foot  fast 
and  threw  him.  *  *  *  That  pitched  me  forward.  I  went  over 
the  horse's  head.  *  *  *  As  soon  as  I  could  possibly  get  up,  I 
got  up,  and  the  horse  was  lying  on  his  side.  *  *  .  *  The  next 
thing  I  saw  was  a  man  with  a  crowbar  prying  the  horse's  foot  out 
from  where  it  was  fast  there."  He  was  then  asked :  "Q.  Did  you 
notice  how  it  was  that  your  horse's  hoof  was  caught?  A.  No, 
sir;  I  couldn't  say  positive  how  his  foot  was.  His  foot  was 
down  in  between  two  somethings,  but  I  couldn't  say  positive 
what." 

The  witness  Thompson  (not  produced  at  the  former  trial)  tes- 
tified as  follows:  "Q.  Where  were  you  standing?  A.  I  was  at 
the  house  at  the  time,  and  I  went  to  the  window,  the  side  window, 
and  I  seen  that  the  horse  was  down  there  at  the  track.  *  *  * 
Q.  Then  what  did  you  do?  A.  I  went  over  to  assist  him,  and  I 
went  over  and  got  hold  of  the  horse's  head,  and  held  the  horse's 
head  down  so  he  would  not  get  up,  and  while  I  was  holding  the 
horse's  head  a  man  went  after  a  crowbar  to  get  the  horse's  hoof 
out  of  the  track.  Q.  Now,  where  was  the  horse's  hoof  fastened  ? 
A.  It  was  caught.  Here  is  the  track  here,  and  here  is  the  plank, 
and  the  horse's  hoof  was  down,  half  way  down.  Q.  Between 
the  track  and  the  plank?  A.  Yes,  sir.  Q.  Now,  how  was  the 
horse's  hoof  pried  out?  A.  It  was  pried  out  with  a  crowbar. 
*  *  *  Q.  Did  you  notice  what  condition  the  horse's  hoof  was 
in  when  it  came  out?  A.  In  bad  condition.  Q.  Well,  describe 
how  it  looked.  A.  Well,  it  looked  to  me  as  if  the  hoof  was 
pretty  near  tore  oiT,  and  bleeding  very  much."  On  cross-ex- 
amination he  further  testified:  "Q.  Now,  did  you  say  in  your 
direct  examination  that  the  horse's  hoof  was  pried  out  from  be- 
tween a  plank  and  a  rail?  A.  Yes,  sir.  Q.  Not  pried  out  be- 
tween two  rails?    A.  No,  sir;   here  was  the  plank  and  here  was 
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the  rail  where  the  car  ran  on.  Q.  Now,  it  is  a  fact  that  there 
were  two  rails  there  right  together,  one  you  would  call  the  main 
rail  and  the  other  the  guard  rail?  A.  Yes,  sir.  Q.  And  it  was 
not  in  that  space  that  the  horse's  hoof  was  caught?  A.  It  was 
caught.  Here  is  where  the  wheel  of  the  car  goes,  you  see,  and 
here  is  the  planks  here,  the  wide  planks.  Well,  there  was  about 
that  much  opening  there.  Q.  How  much  ?  A.  About  that  much, 
opening  that  they  had  not  completely  fixed,  and  the  horse's  hoof 
went  down  there,  and  that  is  what  caught  him.  Q.  Between  the 
plank  and  the  rail  ?  A.  Yes.  *  *  *  q.  Was  the  space  where 
the  horse's  hoof  was  caught  between  the  two  rails  that  form  a 
single  track,  or  was  it  outside  of  one  of  the  rails?  A.  No;  it 
was  on  the  inside  of  the  rail.  Q.  So  that  the  hoof  then  was 
caught  in  the  space  between  the  plank  and  the  guard  rail? 
A.  Yes,  sir.  *  *  *  Q.  And  the  space  where  the  horse's  hoof 
was  caught  was  right  in  there  where  the  flange  of  the  wheel  runs, 
wasn't  it?  right  in  the  space  where  the  flange  of  the  wheel  runs? 
A.  It  was,  yes ;  but,  as  I  am  saying,  here  is  a  car  track  here,  and 
here  is  the  plank  here.  That  is  where  the  horse's  hoof  went  down. 
Q.  Between  the  rail  and  the  plank?  A.  Between  the  rail  and 
the  plank.  Q.  And  in  the  space  where  the  flange  of  the  wheel 
runs?  A.  Yes.  *  *  *  q.  Did  you  see  the  hoof  pried  out? 
A.  Yes,  sir;  I  did.  Q.  Well,  was  it  the  shoe  or  the  foot  and 
hoof  that  was  caught?  A.  It  was  the  hoof  caught.  Q.  It  was 
the  hoof  ?  A.  Yes,  sir ;  that  was  caught.  Q.  And  did  you  see 
it  before  it  was  pried  out?  A.  I  did; yes,  sir.  Q.  And  was  the 
hoof  in  this  space  that  you  say  existed?  A.  Yes,  sir.  Q.  Not 
only  the  shoe,  but  the  hoof  as  well?  A.  Yes,  sir."  This  tes- 
timony undoubtedly  permitted  of  the  finding  by  the  jury  that 
the  horse's  hoof  had  caught  between  the  planking  and  the  rail  in 
a  hole  caused  by  want  of  proper  repair.  In  view  thereof,  there 
was  no  error  in  refusing  to  grant  the  motion  to  nonsuit ;  the  rule 
being  that  a  railroad  company  is  liable  for  an  injury  i*eBulting  to 
a  traveler  from  its  failure  to  use  reasonable  care  to  keep  the 
passageway  over  its  tracks  maintained  by  it  at  a  street  intersection 
in  proper  repair.  Sonn  v,  Erie  Railroad  Co.,  66  N.  J.  Law,  428, 
49  Ad.  458;  affirmed  67  N.  J.  Law,  350,  51  Atl.  1109. 

We  also  think  that  the  motion  for  a  direction  of  a  verdict  for 
the  defendant  was  properly  denied.  Whether  the  horse's  hoof 
was  caught  in  the  manner  indicating  lack  of  reasonable  care  on 
the  part  of  the  company  in  keeping  the  crossing  in  proper  repair, 
as  plaintiff  contended,  depended  upon  whether  the  plaintiff's  wit- 
nesses were  to  be  believed  in  the  face  of  contradictory  evidence 
given  by  the  defendant's  witnesses  to  the^  eflFect  that  the  accident 
was  caused  by  the  calk  of  the  horse's  shoe  being  caught  between 
the  main  rail  and  the  guard  rail  of  the  "cross-frog"  of  standard 
pattern.    This  presented  essentially  a  jury  question  which  it  was 
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not  error  to  leave  to  the  jury.  D.,  L.  &  W.  R.  R.  Co,  v,  Shelton, 
55  N.  J.  Law,  342,  26  Atl.  937. 

We  have  examined  the  other  assignments  of  error,  and  find 
no  merit  in  them. 

The  result  is  that  the  judgment  below  should  be  affirmed. 


Houren  v,  Chicago,  M.  &  St.  P.  Ry.  Co. 

(Supreme  Court  of  Illinois,  Dec.  15,  1908.) 
[86  N.  E.  Rep.  611.] 

Railroads — Obstructions  of  Streets — Injuries — Proximate  Cause.^ — 

The  act  of  a  railroad  company  in  obstructing  the  streets  of  a  city  in 
violation  of  Kurd's  Rev.  St.  1908,  c.  114,  §  77,  prohibiting  a  railroad 
company  from  obstructing  a  public  highway  by  cars  for  more  than  10 
minutes,  is  the  proximate  cause  of  the  destruction  of  a  building  by 
fire  when  the  obstruction  prevented  a  fire  department  from  extin- 
guishing the  fire,  since  a  prudent  person,  if  reflecting  on  the  probable 
consequence  of  closing  up  the  street,  would  have  foreseen  that  to  do 
so  would  obstruct  public  travel,  including  a  fire  department,  and  that, 
if  the  travel  of  a  fire  department  was  obstructed,  any  fire  which  the 
firemen  were  seeking  to  reach  would  do  greater  damage. 

Railroads — Obstructions  of  Streets — Injuries — Proximate  Cause. ^ — 
A  railway  company  obstructed  a  street  by  its  cars  in  violation  of 
Kurd's  Rev.  St.  1908,  c.  114,  §  77,  and  thereby  delayed  a  fire  depart- 
ment in  reaching  a  building  on  fire.  The  firemen,  but  for  the  ob- 
struction, could  have  reached  the  building  and  extinguished  the  fire 
before  it  was  communicated  to  a  nearby  building,  which  was  de- 
stroyed. Keld,  that  the  obstruction  of  the  street  was  an  intervening^ 
and  concurrent  cause  of  the  burning  of  the  nearby  building,  and  in 
law  formed  the  proximate  cause  of  its  destruction. 

Railroads — Obstructions  of  Streets — Injuries — ^Proximate  Cause.^ — 
A  railway  company  wrongfully  obstructed  the  streets  of  a  city  by 
cars  coupled  together,  to  which  the  brakes  were  set.  On  account  of 
the  slope  of  the  track,  the  cars  would,  on  being  uncoupled  and  the 
brakes  released,  move  off  the  crossing  by  force  of  gravity.  City  fire- 
men on  their  way  to  a  fire  were  obstructed.  Policemen  with  the  fire- 
men at  the  crossing  knew  that,  by  uncoupling  the  cars  and  releasing 
the  brakes,  the  cars  would  move  off  the  crossing.  The  railway  com- 
pany was  notified  to  remove  the  cars,  which  it  did  after  a  delay  of 
about  30  minutes.  Held,  that  the  railway  company  was  not  relieved 
from  liability  for  the  destruction  of  property  by  the  fire  because  of  the 
inability  of  the  firemen  to  extinguish  it  on  the  ground  that  the  police- 

*For  the  authorities  in  this  series  on  the  question  what  is,  and  is 
not,  the  proximate  cause  of  an  injury,  see  second  foot-note  appended 
to  Dortch  V.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  a  preceding  case  of 
this  volume. 


Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S       507 

Hoaren  v,  Chicago,  etc. ,  Ry.  Co 

men  failed  to  uncouple  the  cars  and  release  the  brakes,  and  thereby 
move  them  from  the  crossing. 

Railroads— Obstructions  of  Streets — Injuries — Proximate  Cause.* — 
In  an  action  against  a  railway  company  for  unlawfully  obstructing 
a  street,  and  thereby  preventing  city  firemen  from  reaching,  a  building 
on  fire  and  preventing  the  fire  from  spreading  to  a  nearby  building 
which  was  destroyed  by  the  fire,  evidence  held  to  support  a  finding 
that,  if  the  firemen  had  not  been  delayed  by  the  obstruction,  they 
would  have  extinguished  the  fire  before  it  spread  to  the  nearby 
building,  authorizing  a  recovery  for  its  destruction. 

Appeal  and  Error — Questions  Reviewable — Questions  Not  Raised 
in  Trial  Court. — Where  the  objection  to  a  variance  between  the  proof 
and  the  statement  of  the  cause  of  action  for  loss  of  property  by  fire 
as  to  the  location  of  the  property  destroyed  was  not  pointed  out  in 
the  trial  court,  the  objection  may  not  be  considered  in  the  Supreme 
Court. 

Railroads — Obstructing  Streets — Negligence. — A  railway  company 
obstructing  the  streets  of  a  city  by  its  cars  in  violation  of  law  is  negli' 
gent  in  so  doing  as  a  matter  of  law. 

Evidence — ^Judicial  Notice — Ordinances. — Under  Kurd's  Rev.  St. 
1908, 'c.  37,  §  317,  providing  that  the  municipal  court  of  the  city  of 
Chicago  shall  take  judicial  notice  of  the  general  ordinances  of  the 
city,  the  municipal  court  may  take  judicial  notice  of  the  existence  of 
an  ordinance  of  the  city,  general  in  its  nature,  which  prohibits  a 
railway  company  from  leaving  its  cars  on  a  street  crossing  for  a 
period  longer  than  five  minutes. 

Appeal  and  Error — Questions  Reviewable  in  Supreme  Court  on 
Appeal  from  Appellate  Court — ^Waiver. — Any  question  of  the  validity 
of  a  statute  authorizing  an  inferior  court  of  a  city  to  take  judicial 
notice  of  the  ordinances  of  the  city  is  waived  by  appealing  from  the 
judgment  of  the  inferior  court  recognizing  the  statute  as  valid  to 
the  Appellate  Court  on  other  alleged  errors. 

Appeal  and  Error — Rulings  in  Trial  Court — Review. — Where  it  does 
not  appear  that  the  trial  court  was  given  an  opportunity  to  act  on  an 
objection  to  a  statement  of  counsel  for  the  successful  party  as  to 
what  he  would  prove  made  while  he  was  examining  a  witness,  an  error 
based  on  the  statement  is  not  reviewable  on  appeal. 

Trial — Instructions — Refusal  to  Give  Instructions  Covered  by  Those 
Given. — It  is  not  error  to  refuse  an  instruction  in  substance  em- 
bodied in  an  instruction  given. 

Appeal  from  Branch  Appellate  Court,  First  District,  on  Error 
to  the  Municipal  Court  of  Chicago ;    John  W.  Houston,  Judge, 

Action  by  Thomas  F.  Houren  against  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company.  From  a  judgment  of  the  Appel- 
late Court  (139  III.  App.  116)  affirming  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

This  is  an  appeal  by  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
*See  foot-note  on  preceding  page. 
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way  Company  from  a  judgment  of  the  Branch  Appellate  Court 
for  the  First  District  affirming  a  judgment  for  the  sum  of  $600 
recovered  by  Thomas  F.  Houren  for  his  own  use  and  for  the  use 
of  the  Buffalo  Commercial  Insurance  Company,  appellee,  in  the 
municipal  court  of  Chicago,  in  an  action  for  damages  for  the 
destruction  of  a  dwelling  house  owned  by  appellee  by  fire,  which 
destruction  is  alleged  to  have  been  caused  by  the  negligence  of 
appellant.  The  Branch  Appellate  Court  granted  to  appellant  a 
certificate  of  importance.  The  negligence  of  appellant  charged 
by  appellee  is  set  out  in  the  following  bill  of  particulars  filed  in 
the  municipal  court :  "Plaintiff's  claim  is  for  loss  and  damage  by 
fire  sustained  by  him  to  his  frame  building  which  formerly  stood 
on  rear  of  lot  12,  block  21,  being  the  northwest  corner  of  Sixty- 
Third  and  Bloomingdale  avenues,  Chicago,  Cook  county,  111.  (Gale- 
wood),  and  which  was  destroyed  by  fire  on  the  morning  of  Oc- 
tober 3,  1906,  through  no  fault  or  neglect  of  the  plaintiff,  but  by 
reason  of  the  negligence  of  the  defendant  in  blocking  and  closing 
of  the  crossing  at  Sixty-Third  avenue  and  said  defendant's  rail- 
road tracks,  in  the  said  city  of  Chicago,  Cook  county.  111.,  by 
leaving  and  permitting  to  remain  across  said  public  highway  a 
train  consisting  of  a  large  number  of  freight  cars  belonging  to 
or  in  the  charge,  custody,  and  control  of  the  defendant,  whereby 
the  fire  department  of  the  said  city  of  Chicago  were  detained  and 
prevented  from  passing  over  said  public  highway  for  a  long  space 
of  time,  and  in  the  meantime  the  fire,  which  was  in  an  adjacent 
building,  was  communicated  to  the  plaintiff's  building  and  de- 
stroyed and  damaged  same,  whereas,  had  the  said  fire  depart- 
ment been  able  to  pass  over  said  crossing  upon  arriving  there,  the 
fire  would  have  been  extinguished  before  it  was  communicated 
to  plaintiff's  property,  and  by  reason  of  such  negligence,"  etc. 
Ad  damnum  $950. 

From  the  record  it  appears  that  the  building  in  question  was 
located  about  150  feet  west  of  Sixty-Third  avenue,  on  the  north 
side  of  Bloomingdale  road,  in  the  city  of  Chicago.  It  was  a 
small  frame  cottage.  On  the  west  side  of  this  cottage  were  two 
frame  cottages,  each  of  about  the  same  size  as  this  one.  The 
three  were  separated  by  spaces  of  six  feet.  At  about  1 :40  o'clock 
on  the  morning  of  October  3,  1906,  the  building  west  of  the  one 
here  involved  was  discovered  to  be  on  fire.  The  nearest  station 
of  the  fire  department  in  this  part  of  the  city  was  located  about 
three  miles  east.  Within  five  minutes  after  the  fire  was  dis- 
covered an  alarm  was  received  at  this  station,  and  the  hien  of 
the  department,  with  an  engine,  hose  cart,  tnick,  and  other  ap- 
pliances started  at  once  for  the  fire.  Both  the  burning  building 
and  the  station  of  the  fire  department  were  located  on  the  south 
side  of  the  railroad  tracks  of  appellant,  which  ran  east  and  west 
through  this  portion  of  the  city.  While  the  shortest  route  from 
the  station  to  the  fire  would  have  been  at  all  times  on  the  south 
side  of  the  railway  tracks,  in  order  to  secure  a  better  road  the 
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firemen  drove  north  on  Grand  avenue  until  they  reached  a  street 
north  of  appellant's  tracks,  where  they  turned  west.  When  they 
turned  south,  they  cam^  to  a  crossing  of  the  appellant's  tracks  a 
short  distance  north  of  the  fire.  They  found  this  crossing  block- 
aded by  box  cars  to  which  no  engine  was  attached,  extending  two 
blocks  east  and  one  block  west  of  the  crossing.  The  cars  were 
coupled  together  and  the  brakes  were  set.  Evidence  was  offered 
by  appellant  which  tended  to  show  that  its  track  from  this  point 
east  for  some  distance  was  considerably  downgrade,  and  that  by 
uncoupling  the  train  at  the  crossing  and  releasing  the  brakes  on 
the  cars  those  upon  and  east  of  the  crossing  would  have  moved 
east  without  the  aid  of  an  engine  and  the  crossing  could  have 
thus  been  opened.  With  the  firemen  at  the  crossing  were  two 
policemen,  who  testified  that  they  knew  of  these  facts  and  had 
seen  cars  moved  at  this  point  in  that  way.  The  fire  apparatus 
reached  the  crossing  at  10  minutes  after  2  o'clock.  The  firemen 
immediately  notified  appellant  to  remove  the  cars  from  the  cross- 
ing, ^nd  it  was  about  30  minutes  later  when  the  engine  of  the 
appellant  arrived  and  made  an  opening  at  the  crossing  to  let  the 
firemen  through.  In  the  meantime  Houren's  house  had  taken  fire, 
and  was  entirely  destroyed  before  the  firemen  could  control  the 
fire.  This  house  took  fire  about  2:35  o'clock,  and  it  is  not  dis- 
puted that  if  the  crossing  had  not  been  blockaded,  the  firemen 
would  have  reached  the  scene  of  the  fire  about  2:12  o'clock.  It 
was  a  damp,  foggy  night,  and  there  was  no  wind  blowing.  Im- 
mediately east  of  the  burning  buildings,  on  the  corner  of  the  same 
block,  was  located  a  two-way  fire  hydrant,  to  which  the  firemen 
attached  hose  after  they  arrived.  At  the  close  of  all  the  evidence 
the  court  denied  the  motion  of  appellant  for  a  directed  verdict. 
A  number  of  errors  have  been  assigned. 

0.  IV,  Dynes  (John  A.  Russell,  of  counsel),  for  appellant. 
Baies,  Harding  &  Atkins,  for  appellee. 

• 

Scott,  J.  (after  stating  the  facts  as  above).  In  support  of 
the  motion  for  a  directed  verdict,  it  is  said  that  there  is  no  evi- 
dence tending  to  show  that  the  obstruction  of  the  street  by  the 
appellant  was  the  proximate  cause  of  the  destruction  of  the  house 
owned  by  Houren.  Section  77,  c.  114,  Hurd's  Rev.  St.  1908, 
forbids  a  railroad  company  obstructing  a  public  highway,  by  stop- 
ping any  train  thereon,  for  a  longer  period  than  10  minutes.  Ap- 
pellant's train  was  standing  over  the  street  in  violation  of  this 
statute.  Appellant  regards  the  damages  as  being  too  remote  to 
be  considered  the  proximate  result  of  this  violation  of  the  law, 
and  contends  that  a  prudent  and  experienced  man,  fully  ac- 
quainted with  all  the  circumstances  which  existed  at  the  time  the 
train  was  left  upon  the  street,  would  not  have  thought  it  reason- 
able that  the  house  in  question  would  have  been  destroyed  by  fire 
as  a  consequence  of  the  obstruction  of  the  street,  and  that  for 
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this  reason  the  damages  are  not  such  as  could  be  recovered  on 
account  of  the  unlawful  act  in  question.  It  is  not  necessary  that 
the  burning  of  this  particular  house  could  have  been  foreseen. 
It  is  only  damages  of  the  character  of  those  which  occurred,  to 
wit,  damages  by  fire,  that  must  have  been  within  the  range  of  the 
consequences  of  the  act  reasonably  to  be  expected.  It  seems  clear 
to  us  that,  if  a  prudent  man  of  experience  had  reflected  upon  the 
probable  consequences  of  entirely  closing  up  this  street  in  a  great 
city,  he  would  have  foreseen,  first,  that  to  so  close  the  street 
would  obstruct  and  delay  public  travel  thereon:  second,  that 
among  the  travel  liable  to  be  so  obstructed  and  delayed  would  be 
the  passage  of  teams,  engines,  and  other  appliances  of  the  fiie 
department ;  third,  that  if  the  travel  of  the  fire  department  was 
so  obstructed  and  delayed  any  fire  which  the  men  of  that  depart- 
ment were  seeking  to  reach  would  be  more  extensive  and  do 
greater  damage  than  if  the  obstruction  and  delay  had  not  taken 
place. 

It  is  then  contended  that  the  fire,  and  not  the  obstruction  of 
the  street,  was  the  proximate  cause  of  the  destruction  o'f  the 
building.  The  fire  began  in  the  cottage  next  to  the  one  here  in- 
volved, and  the  fire,  in  fact,  did  destroy  the  Houren  building; 
but  if  the  obstruction  occasioned  the  delav,  and  if  but  for  the 
>  obstruction  the  fire  department  would  have  been  able  to  control 
and  extinguish  the  fire  before  it  reached  this  building,  then  the 
obstruction  is  to  be  regarded  as  an  intervening  and  concurrent 
cause  of  the  burning  of  the  building,  and  in  law  would  with  the 
fire  itself  form  the  proximate  cause,  and  appellant,  imder  such 
circumstances,  would  be  liable  even  though  the  fire  might  be  re- 
garded as  the  primary  cause.  City  of  Rock  Falls  v.  Wells,  169 
111.  224,  48  N.  E.  440. 

It  is  then  said  that  the  policemen  who  were  present  at  the  ob- 
struction when  the  fire  engine  reached  there  knew  that  by  uncoup- 
ling the  cars  and  releasing  the  brakes  the  cars  would,  on  account 
of  the  slope  of  the  track,  move  off  the  crossing  without  any  pro- 
pelling force  other  than  the  force  of  gravity,  and  that  appellant 
could  not  be  expected  to  foresee  that  the  policemen,  in  the  event 
of  the  fire  department's  teams  and  vehicles  approaching  the  cross- 
ing, would  fail  to  adopt  this  measure  to  get  the  cars  off  the  street. 
Tliis  is  entirely  too  far-fetched.  It  was  not  the  business  of  the 
police  to  keep  the  cars  off  the  street ;  and,  besides,  there  is  noth- 
ing in  this  record  to  indicate  that  a  reasonable  man  might  not  have 
supposed  that  the  result  of  so  setting  the  cars  in  motion  would 
result  in  greater  disaster  than  would  the  delay  of  the  fire  de- 
partment. The  evidence  shows  that,  when  the  teams  reached  the 
obstruction,  they  had  been  running  several  miles,  and  were  very 
much  exhausted.  There  is  proof  which  tends  to  show  that,  pass- 
ing to  the  east  or  west  of  the  crossings  obstructed  by  this  train 
of  cars,  another  railroad  crossing,  over  which  the  men  with  the 
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fire  equipment  could  have  passed  to  the  south,  would  not  have 
been  reached  until  they  had  gone  several  blocks  from  the  crossing 
at  which  they  waited.  The  firemen  might  reasonably  have  ex- 
pected to  be  able  to  obtain  the  assistance  of  an  engine  of  appellant 
within  a  short  time  to  remove  the  cars  unlawfully  upon  the  street. 

It  is  next  contended  that  there  is  no  proof  that  the  firemen 
would  have  been  able  to  prevent  the  flames  destroying  the  building 
had  the  delay  not  occurred.  It  is  not  possible  to  prove  absolutely 
what  the  result  of  the  fire  department's  efforts  ^ould  have  been 
had  the  progress  of  the  men  not  been  delayed.  The  proof  is,  how- 
ever, that  a  fire  hydrant  belonging  to  the  city  was  conveniently 
located,  and  that  the  department,  had  the  delay  not  occurred, 
would  have  been  fully  equipped  to  fight  the  fire  in  the  ordinary 
way.  The  men,  with  the  engine  and  other  appliances  of  the  fire 
department,  reached  the  blockade  not  later  than  2:10  a.  m.,  and 
but  for  the  obstruction  they  would  have  reached  the  fire  in  two 
or  three  minutes  thereafter.  The  Houren  cottage  did  not  take 
iire  earlier  than  2:30  a.  m.,  and  except  for  the  unlawful  act  of 
appellant  the  fire  department  would  have  been  on  the  scene  of  the 
fire  at  least  17  minutes  before  that  cottage  began  to  burn.  On 
account  of  the  weather  conditions,  the  fire  burned  slowly.  The 
cottages  were  small  wooden  buildings,  14  by  20  feet  in  dimensions, 
and  a  story  and  a  half  in  height.  We  fail  to  see  how  it  can  be  rea- 
sonably argued  that  this  proof  does  not  tend  to  show  that  the  fire 
department  would  have  been  able  to  prevent  the  destruction  of 
the  building  had  no  delay  occurred  at  the  crossing.  So  far  as 
this  particular  question  is  concerned,  the  case  is  not  different  from 
Kiernan  v.  M.  C.  Co.,  170  Mass.  378,  49  N.  E.  648,  where  the 
fire  department,  in  attempting  to  attach  a  hose  to  a  hydrant,  were 
unable  to  do  so  on  account  of  certain  acts  of  the  defendant.  In 
that  case  a  recovery  was  permitted  for  property  which  might  have 
been  saved  had  the  firemen  been  able  to  promptly  connect  a  hose 
with  the  hydrant,  and  there,  as  here,  it  could  not  be  said  with 
absolute  certainty  that  they  would  have  been  able  to  prevent  the 
destruction  of  plaintiff's  property  had  no  interference  occurred. 

It  is  urged  that  there  is  a  variance  between  the  proof  and  the 
statement  of  the  cause  of  action  filed  in  reference  to  the  location 
of  the  property  which  was  destroyed.  No  such  variance  was 
pointed  out  in  the  municipal  court,  where  the  difficulty,  if  it  ex- 
isted, could  have  been  readily  obviated  by  an  amendment.  The 
point  will  therefore  not  be  considered  here. 

The  violation  of  the  statute  was  negligence  as  a  matter  of  law. 
In  this  respect  the  case  is  distinguished  from  those  upon  which 
appellant  principally  relies.  As  was  well  said  by  the  Branch  Ap- 
pellate Court  herein,  the  case  is  "as  if  the  defendant  had,  at  the 
moment  when  the  fire  department  was  about  to  pour  a  flood  of 
water  on  the  original  fire,  interposed  by  superior  force,  directly 
applied,  to  prevent  this  being  done  until  too  late  to  save  the  plain- 
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tiff's  cottage/'  The  motion  for  a  peremptory  instruction  was 
properly  denied. 

The  action  of  the  municipal  court  in  taking  judicial  notice  of 
the  existence  of  an  ordinance  of  the  city,  general  in  its  nature, 
which  prohibited  appellant  leaving  these  cars  on  this  crossing  for 
a  period  longer  than  five  minutes,  is  challenged.  Section  317,  c. 
37,  Kurd's  Rev.  St.  1908,  provides  that  the  municipal  court  shall 
take  judicial  notice  of  such  ordinances.  Any  question  that  might 
otherwise  arise  as  to  the  validity  of  this  statute  has  been  waived 
by  appellant  by  taking  the  judgment  of  the  Appellate  Court  upon 
other  alleged  errors. 

Complaint  is  made  of  a  statement  of  counsel  for  appellee  in 
regard  to  what  he  would  prove,  which  statement  was  made  while 
he  was  conducting  the  examination  of  a  witness.  It  does  not  ap- 
pear that  the  trial  court  was  given  opportunity  to  act  upon  any 
objection  in  relation  thereto. 

The  defendant's  refused  instruction  No.  2  was,  in  substance, 
the  same  as  defendant's  given  instruction  No.  7.  Defendant's 
refused  instruction  No.  3  was  designed  to  advise  the  jury  of  the 
considerations  to  be  given  weight  in  determining  whether  the 
blockade  of  the  street  was  the  proximate  cause  of  the  injury.  It 
was  not  in  accord  with  the  views  which  have  been  above  ex- 
pressed in  this  opinion  and  was  properly  refused. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Jones  v.  New  Orleans  Great  Northern  R.  Co. 

(Supreme   Court  of  Louisiana,   Nov.   30,   1908.) 

[47  So.  Rep.  679.] 

Railroads — Injuries  to  Drunken  Man  on  Track.* — A  man  who  gets 
drunk,  and,  at  night,  stretches  himself  across  the  track  of  a  railroad, 
is  guilty  of  the  grossest  negligence,  which,  in  case  of  injury  or  death, 
will  bar  the  recovery  of  damages,  except  where  it  is  clearly  proven 
that  the  accident  might  have  been  avoided  by  the  exercise  of  ordinary 
care  on  the  part  of  the  trainmen  after  the  danger  of  the  situation  was, 
or  should  have  been,  by  them  discovered.  In  such  a  case  the  law 
does  not  exact  unusual  vigilance  or  extraordinary  promptness  or  all 
possible  precautions  on  the  part  of  the  railroad. 

Appeal  and  Error — Review — Depositions. — The  Supreme  Court  is 
as  well  qualified  as  the  jury  to  consider  the  deposition  of  a  witness 
taken  out  of  court  before  the  trial  of  the  cause. 

(Syllabus  by  the  Court.) 

*See  first  foot-note  appended  to  Smith  v.  Connecticut  Ry.  &  L.  Co. 
(Conn.),  27  R.  R.  R.  201,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  201;  first  foot- 
note appended  to  Norfolk,  etc.,  Ry.  Co.  v.  Dean's  Adm*x  (Va.),  26  R. 
R.  R.  784.  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  784. 
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Appeal  from  Twenty-Sixth  Judicial  District  Court,  Parish  of 
St.  Tammany ;  Thomas  Moore  Burns,  Judge. 

Action  by  Wetenhall  Jones  against  the  New  Orleans  Great 
Northern  Railroad  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed,  and  suit  dismissed. 

Benjamin  Moore  Miller,  for  appellant. 
Ellis  &  White,  for  appellee. 

Land,  J.  This  is  a  suit  for  damages  for  the  death  of  Wiley  S. 
Jones,  son  of  the  plaintiff,  who  was  killed  by  a  work  train  of  de- 
fendant on  August  14,  1907.  Plaintiff  alleges  that  on  said  day 
his  son  "was  drinking  heavily  and  intoxicated,"  that  in  attempting 
to  walk  over  a  defective  public  crossing  over  defendant's  track 
he  stumbled  and  fell,  and,  "on  account  of  his  drunken  condition, 
the  deceased  was  ignorant  of  his  perilous  position.**  It  is  further 
alleged  that  the  work  train  was  backing  toward  the  crossing,  and 
that  the  deceased  was  not  given  proper  warning  of  its  approach, 
and  that  the  perilous  situation  of  the  deceased  was  discovered 
bv  the  lookout  on  the  end  of  the  rear  car  in  time  to  avoid  the  ac- 
ddent,  if  the  engineer  had  been  paying  attention  to  his  duties,  and 
had  promptly  obeyed  the  danger  signal  to  stop,  given  in  ample 
time  by  the  lookout.  The  petition  further  charges  that  the  en- 
gineer was  inexperienced,  and  that  there  were  no  lights  on  the 
rear  end  of  the  train  as  provided  by  railroad  regulations. 

The  defendant  filed  an  exception  of  no  cause  of  action,  which 
was  overruled,  and  then  answered,  pleading  the  general  issue, 
and  that  the  negligence  of  the  deceased  was  the  sole  cause  of  his 
death. 

The  case  was  tried  before  a  jury,  which  found  a  verdict  in 
favor  of  the  plaintiff  for  $7,500  as  damages. 

From  a  judgment  pursuant  to  the  verdict,  the  defendant  has 
appealed. 

A  motion  to  dismiss  the  appeal  was  filed  by  the  appellee  on  the 
ground  of  the  imperfection  of  the  record.  Certiorari  issued  to 
correct  the  defect  complained  of,  and  due  return  was  made  by 
the  clerk.  As  appellee's  brief  contains  no  reference  to  the  motion 
to  dismiss,  we  may  assume  that  the  defect  has  been  cured  or  the 
motion  abandoned. 

There  is  no  merit  in  defendant's  exception  of  no  cause  of  action, 
as  the  petition  shows  that  the  accident  might  have  readily  been 
avoided  despite  the  gross  antecedent  negligence  of  the  deceased. 
The  petition  does  not  embody  two  distinct  "counts"  or  causes  of 
action  as  argued  by  defendant's  counsel,  but  simply  alleges  several 
grounds  of  negligence  as  contributing  to  produce  the  same  injury. 

On  the  Merits. 
It  is  alleged,  and  the  evidence  shows,  that  on  the  night  of 
August  14,  1907,  Wiley  Jones,  a  youth  who  had  passed  his  six- 
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teenth  birthday,  was  drunk,  and  when  last  seen  alive  was  stagger- 
ing toward  the  railroad  crossing  referred  to  in  the  petition. 
Whether  he  fell  on  the  crossing  or  laid  himself  down  upon  it  does 
not  appear  from  the  evidence,  but  it  is  certain  that,  when  the 
defendant's  work  train  came  backing  down  the  track  on  the  night 
in  question,  the  body  of  the  ill-fated  youth  lay  prone  across  the 
rails.  The  body  was  nearly  severed  in  the  region  of  the  abdomen, 
and  death  was  instantaneous.  The  train  was  running  at  slow 
speed,  the  whistle  had  been  sounded,  and  the  bell  was  ringing. 
The  train  consisted  of  a  locomotive,  tender,  and  two  empty  flat 
cars.  The  brakeman  was  sitting  on  the  end  of  the  rear  car  with 
his  lantern  in  his  hand.  He  suddenly  saw  something  on  the  track, 
and  immediately  jumped  up  and  gave  the  danger  signal.  The 
train  was  stopped,  but,  the  something  having  disappeared,  pro- 
ceeded on  its  way.  None  of  the  train  crew  had  any  idea  that  a 
human  being  was  on  the  track  and  had  been  run  over  until  the 
next  morning  after  the  body  of  Wiley  Jones  was  found. 

PlaintiflF's  whole  case  rests  on  the  testimony  of  the  brakeman, 
O'Neal,  who  gave  the  danger  signal.  According  to  this  evidence, 
the  engineer  either  did  not  see  the  signal  or  did  not  stop,  the  train 
as  soon  as  he  should  have  done.  According  to  the  testimony  of 
the  engineer  and  the  conductor,  the  emergency  brakes  were  set 
and  the  train  stopped  almost  immediately.  Another  witness,  Gil- 
bert, who  was  on  the  steps  of  the  locomotive,  testified  that  all 
three  were  looking  toward  the  crossing,  that  he  saw  the  signal, 
shouted  to  the  engineer,  and  that  the  latter  acted  promptly,  and 
stopped  the  train  within  a  few  seconds. 

We  may  expect  witnesses  to  honestly  diflFer  as  to  speed  and 
distance  in  cases  of  this  kind.  The  estimates  as  to  the  speed  of 
the  train  range  from  three  to  six  miles  per  hour.  The  estimates 
as  to  distances  vary  widely.  Neither  rate  of  speed  nor  distance 
were  noted  at  the  time.  The  decisive  question  in  the  case  is 
whether,  under  the  particular  circumstances,  the  engineer  per- 
formed his  duty,  and  stopped  the  train  promptly.  The  engineer 
and  conductor  testified  that  both  were  looking,  both  saw  the  dan- 
ger signal,  and  that  the  train  was  stopped  almost  immediately. 
The  testimony  of  Gilbert  shows  that  the  engineer  acted  promptly. 
On  the  other  side,  we  have  the  testimony  of  O'Neal  alone,  taken 
by  consent  out  of  court,  before  the  trial  of  the  cause  before  the 
jury.  The  next  day  after  the  accident  O'Neal  failed  to  report 
for  duty,  and  was  thereupon  discharged  from  the  service  of  the 
•company. 

O'Neal  the  day  after  the  accident  reported  to  the  company  that 
he  "felt  the  train  strike  something,  but  was  unable  to  say  what  it 
was  until  party  was  found  the  morning  after."  On  the  same  day 
he  told  the  superintendent  that  he  thought  he  felt  the  car  strike 
something  on  the  track,  and  he  flagged  the  engineer  down :  that 
just  at  that  time  he  noticed  the  rear  trucks  of  the  car  did  not 
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pass  over  the  object,  and  so  he  gave  the  signal  to  back  up.  O'Neal 
said  to  the  conductor  that  there  was  something  on  the  track,  but 
it  had  gotten  off.  O'Neal  said  to  another  man  that  he  saw  some- 
thing on  the  track,  and  thought  it  was  a  cross-tie.  By  the  time 
O'Neal  testified  the  something  on  the  track  had  developed  into  an 
object  in  motion  like  unto  a  hog  lying  down.  The  pith  of  O'Neal's 
testimony  is  to  the  effect  that  the  engineer  did  not  see  the  signals, 
and  did  not  stop  the  train  until  it  had  passed  from  35  to  50  feet 
beyond  the  object  he  saw.  We  think  that  the  evidence  shows 
clearly  that  the  engineer  saw  the  signal  given  by  O'Neal,  and  did 
his  best  to  stop  the  train.  That  the  engineer  was  looking  in  the 
direction  the  train  was  moving  is  most  probable  in  itself,  and  is 
supported  by  his  testimony,  and  that  of  two  other  witnesses.  The 
engineer  knew  that  there  was  another  locomotive  beyond  the  cross- 
ing and  was  on  the  qui  vive.  None  of  the  crew  had  any  reason 
to  believe  that  a  human  being  was  lying  across  the  rails  in  a 
drunken  stupor.  The  death  of  the  young  man  was  due  to  his 
own  most  grievous  fault,  and  the  situation  required  only  ordinary 
care  on  the  part  of  the  crew  to  avoid  the  injuring  after  they  dis- 
covered, or  should  have  discovered,  the  danger.  Gilliam  v,  T.  & 
R.  R.  R.,  114  La.  275,  38  South.  166;  White  v.  Railroad  Co.,  114 
La.  826,  38  South.  574;  Jones  z\  Sibley  L.  &  B.  &  S.  Ry.  Co.,  121 
La.  39,  46  South.  61.  The  law  in  cases  of  this  kind  does  not  exact 
unusual  vigilance,  extraordinary  promptness,  and  all  possible  pre- 
cautions on  the  part  of  the  railroad.  The  burden  of  proof  was 
on  the  plaintiff  to  show  that  the  engineer  could  have  avoided  the 
injury  by  the  exercise  of  ordinary  care.  Plaintiff's  sole  witness 
was  contradicted  by  other  witnesses  and  his  own  statements.  This 
witness  was  an  intemperate  and  reckless  man,  and  before  the  trial 
was  killed  by  an  officer  acting  in  self-defense. 

We  consider  ourselves  as  well  qualified  as  the  jury  to  consider 
evidence  in  the  form  of  depositions  taken  out  of  court.  Osborn  v. 
Moore,  12  La.  Ann.  714. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  re- 
versed, and  it  is  now  ordered  that  plaintiff's  suit  be  dismissed, 
with  costs. 
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Denis  v,  Lewiston,  B.  &  B.  St.  Ry.  Co.      (two  cases). 

(Supreme  Judicial  Court  of  Maine,   Feb.  26,  1908.) 

[70  Atl.   Rep.  1047.] 

Street  Railroads— Travelers  with  Teams— Relative  Rights.* — ^Those 
operating  street  cars  and  travelers  with  teams  have  equal  rig^hts  on 
the  highway,  and  the  rights  of  each  class  must  be  exercised  with  due 
regard  to  the  rights  of  the  other;  proper  consideration  being:  given 
to  the  difference  in  motive  power  and  to  the  fact  that  the  cars  run  on 
a  fixed  track  and  rapidly  acquire  a  greater  momentum.  All  who  have 
occasion  to  use  the  highways,  whether  by  the  old  or  new  modes  of 
travel,  are  governed  by  the  same  rule  of  reasonable  use  and  reason- 
able care. 

Street  Railroads — Approaching  Street  Junctions — ^Duty  to  Have  Car 
under  ControLf — In  view  of  the  frequency  with  which  teams  in  the 
ordinary  course  of  travel  and  traffic  must  pass  across  a  street  railway 
at  public  street  junctions,  the  motorman  of  a  car  when  approaching 
such  junctions  is  required  to  exercise  due  care  and  vigilance,  accord- 
ing to  the  exigencies  of  the  situation,  to  have  his  car  under  such  con- 
trol, in  anticipation  of  the  crossing  of  teams,  that  it  may  be  stopped  at 
a  junction  in  season  to  prevent  a  collision  with  teams  that  may  sud- 
denly turn  to  drive, over  the  track. 

Street  Railroads— Collision  with  Person  on  Track — Duty  to  Look 
and  Listen.^ — While  it  cannot  be  declared  as  a  matter  of  law  that  it 
is  negligence  per  se  for  a  traveler  to  cross  the  tracks  of  a  street 
railway  without  first  looking  and  listening  for  an  approaching  car, 
yet  he  is  required  to  exercise  all  reasonable  and  ordinary  care,  pru- 
dence, and  vigilance  to  avoid  collision  with  a  car;  and  the  exercise  of 
this  degree  of  care  may  impose  upon  him  in  many  situations  the  duty 

♦See  foot-notes  appended  to  Daggett  v.  North  Jersey  St.  Ry.  Co. 
(N.  J.),  28  R.  R.  R.  715,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  715;  second 
foot-note  appended  to  Birmingham  R.,  etc.,  Co.  v.  Jones  (Ala.),  27 
R.  R.  R.  781,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  781;  last  foot-note  ap- 
pended to  Spiking  v.  Consolidated  Ry.  &  P.  Co.  (Utah),  27  R.  R.  R. 
457,  60  Am.  &  Eng.  R.  Cas..  N.  S.,  457;  last  foot-note  appended  to 
Smith  V.  Connecticut  Ry.  &  L.  Co.  (Conn.),  27  R.  R.  R.  201,  50  Am. 
&  Eng.  R.  Cas.,  N.  S.,  201;  foot-note  appended  to  Barto  v.  Beaver 
Valley  Traction  Co.  (Pa.),  26  R.  R.  R.  534,  49  Am.  &  Eng.  R.  Cas.. 
N.  S.,  534;  first  foot-note  appended  to  Eckels  v.  Muttschall  (III.),  28 
R.  R.  R.  553,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  553. 

fFirst  foot-note  appended  to  Beier  v.  St.  Louis  Transit  Co.  (Mo.), 
22  R.  R.  R.  281,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  281,  where  all  the  pre- 
ceding authorities  in  this  series  on  the  subject  are  collected;  Wolf 
V.  City  Ry.  Co.  (Ore.).  27  R.  R.  R.  213,  50  Am.  &  Eng.  R.  Cas.,  X.  S.. 
213;  Smith  v.  Connecticut  Ry.  &  L.  Co.  (Conn.),  27  R.  R.  R.  201,  50 
Am.  &  Eng.  R.  Cas.,  N.  S.,  201;  last  foot-note  appended  to  Ford's 
AdmV  V.  Paducah  City  Ry.  (Ky.),  26  R.  R.  R.  529,  49  Am.  &  Eng.  R. 
Cas.,  N.  S.,  529;  Skinner  v.  Tacoma  Ry.  &  P.  Co.  (Wash.),  26  R.  R. 
R.  499,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  499. 

JFirst  foot-note  appended  to  Spiking  v.  Consolidated  Ry.  &  P.  Co. 
(Utah),  27  R.  R.  R.  457,  50  Am.  &  Eng.  R.  Cas..  N.  S.,  457;  last  foot- 
note appended  to  Niemyer  v.  Washington  Water  Power  Co.  (Wash.), 
26  R.  R.  R.  496,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  496. 
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to  look  and  listen  for  an  approaching  car  before  attempting  to  cross 
the  track.  He  must  do  for  his  own  safety,  and  for  the  safety  of  the 
passengers  in  a  car,  what  ordinarily,  careful,  and  prudent  persons  are 
accustomed  to  do  under  like  circumstances. 

Street  Railroads — Collision  with  Person  on  Track — Duty  to  Look 
and  Listen.} — ^Whether  or  not  the  failure  of  a  traveler  to  look  and 
listen,  when  about  to  cross  a  street  railway  track,  is  to  be  deemed 
negligence,  must  be  determined  by  all  the  facts  and  circumstances 
disclosed  by  the  evidence. 

Street  Railroads — Collision  with  Person  on  Track — Contributory 
Negligence.§ — It  does  not  necessarily  follow  that  a  wife  who  is  riding 
with  her  husband,  and  who  is  herself  in  the  exercise  of  reasonable 
care,  is  legally  responsible  for  the  negligence  of  her  husband  as  to 
acts  over  which  she  has  no  control. 

Street  Railroads — Collision  with  Person  on  Track — Contributoiy 
Negfigence.§ — ^Where  a  wife  was  riding  with  her  husband,  who  was 
an  experienced  and  competent  driver,  along  a  street  in  which  was  a 
street  railway,  and  the  wife  had  nothing  to  do  about  driving  the  horse, 
and  did  not  make  any  suggestions  about  the  railroad  track  or  the 
cars,  and  neither  assumed  nor  felt  any  responsibility  for  the  manage- 
ment and  control  of  the  team,  but  deferred  entirely  to  the  judgment 
and  experience  of  her  husband,  and  the  team  collided  with  a  street 
car,  the  collision  being  caused  in  part  by  the  contributory  negligence 
of  the  husband,  and  the  wife  sustained  personal  injuries  and  brought 
suit  against  the  street  railway  company  to  recover  damages  for  such 
injuries  and  the  verdict  was  for  the  wife,  held,  that  the  jury  did  not 
commit  a  manifest  error  in  finding  that  the  wife  was  not  -  justly 
chargeable  with  culpable  negligence  for  failing  to  look  or  listen  for 
an  approaching  car  or  for  any  other  acts  of  omission  or  commission 
on  her  part  connected  with  the  drive. 

Street  Railroads — Collisions  with  Persons  on  Track — Evidence — 
Soffictency. — In  the  cases  at  bar,  which  were  actions  by  a  plaintiflE 
husband  and  a  plaintiff  wife  to  recover  damages  for  personal  injuries 
sustained  by  them  caused  by  the  collision  of  their  team  in  which  they 
were  riding  with  a  street  railway  car  and  the  verdict  was  for  the 
plaintiff  in  each  action,  held:  (l)  That  the  defendant  railway  com- 
pany was  negligent  in  the  management  of  its  car.  (2)  That  the 
plaintiff  husband  was  guilty  of  contributory  negligence,  and  that  the 
verdict  in  his  favor  must  be  set  aside.  (3)  That  the  plaintiff  wife  was 
not  guilty  of  contributory  negligence,  and  that  the  verdict  in  her 
favor  be  sustained. 
(Official.) 

tSee  foot-note  on  preceding  page. 

§Sec  last  foot-note  appended  to  Eckels  v.  Muttschall  (111.),  28  R.  R. 
R.  553,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  553;  Nonn  v.  Chicago  City  Ry. 
Co.  (111.),  28  R.  R.  R.  532,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  532;  foot- 
note appended  to  Cornovski  v.  St.  Louis  Transit  Co.  (Mo.);  27  R.  R. 
R.  37.  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  37;  Louisville  &  N.  R.  Co.  v. 
Armstrong  (Ky.),  28  R.  R.  R.  40,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  40. 
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On  motion  from  Supreme  Judicial  &)urt,  Androscoggin  County. 

Two  actions  on  the  case  against  the  Lewiston,  Brunswick  & 
Bath  Street  Railway  Company,  one' by  Joseph  Denis  for  injuries 
to  the  person  and  property,  and  the  other  by  Josephine  Denis  for 
injuries  to  the  person  alone.  Verdict  for  plaintiff  in  each  case, 
and  defendant  moves  to  set  the  same  aside.  Motion  sustained  as 
to  Joseph  Denis,  and  overruled  as  to  Josephine  Denis. 

Argued  before  Emory,  C.  J.,  and  W-hitehouse,  Strout,  Sav- 
age, Spear,  and  Cornish,  JJ. 

Harry  Manser  and  Enoch  Foster,  for  plaintiffs. 
Wm,  H,  Newell,  for  defendant. 

Whitehouse,  J.  The  plaintiffs  in  these  two  actions  are  hus- 
band and  wife,  and  each  recovered  a  verdict  for  injuries  received 
from  a  collision  of  their  team  with  the  defendant's  car  at  the 
junctions  of  Main  and  Pettengill  streets,  in  Lewiston.  The  two 
cases  arose  from  the  same  state  of  facts,  and  were  tried  together 
upon  the  same  evidence.  They  come  to  the  law  court  on  motions 
to  have  the  verdicts  set  aside  as  against  the  evidence. 

The  following  uncontroverted  facts  appeared  in  evidence: 

The  plaintiffs  resided  in  Auburn,  and  on  the  evening  of  March 
4,  1907,  with  their  little  daughter,  six  years  of  age,  rode  over  onto 
Main  street,  in  Lewiston,  with  a  horse  and  sleigh,  to  the  house  of 
Henry  Brooks,  situated  on  the  south  side  of  the  street,  arriving 
there  soon  after  8  o'clock.  They  remained  there  until  about  a 
quarter  before  nine,  when  they  started  with  their  horse  and  sleigh 
to  drive  down  Main  street  onto  Pettengill  street  for  the  purpose 
of  calling  at  the  house  of  Frank  Brooks,  who  lived  on  that  street. 

Opposite  the  residence  of  George  Bearce  is  a  curve  in  Main 
street,  and  for  a  distance  of  72  rods  from  that  curve  down  to  the 
center  of  Pettengill  street  at  its  junction  with  Main  the  railroad 
tracks,  as  well  as  the  street,  runs  in  a  straight  line  and  on  a  descend- 
ing grade  of  3  per  cent,  practically  all  the  way.  The  railroad  track 
is  located  on  the  south  side  of  Main  street,  very  near  the  sidewalk 
and  across  the  mouth  of  Pettengill  street,  which  enters,  but  does 
not  intersect  Main  street.  The  driveway  just  below  the  house  of 
Henry  Brooks,  from  which  the  plaintiffs  started  to  drive  down  to 
Pettengill  street,  is  40  rods  below  the  curve  in  Main  street  above 
mentioned,  and  32  rods  above  the  center  of  Pettengill  street. 
There  was  a  side  track  or  turn-out  330  feet  long  opposite  the 
house  of  Henry  Brooks,  and,  although  it  was  not  in  use  at  that 
season  of  the  year,  the  trolley  and  track  switches  remained  in 
place.  The  night  was  quite  dark,  but  an  electric  arc  light  was 
located  on  the  north  side  of  Main  street,  opposite  the  mouth  of 
Pettengill  street,  and  was  shining  on  the  evening  in  question.  The 
section  of  Main  street  mentioned  is  a  residential  portion  of  the 
city,  and  the  street  was  illuminated  to  some  extent  by  the  artificial 
lights  in  the  dwelling  houses  situated  on  both  sides  of  the  street. 
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On  this  line  of  railway  the  cars  run  from  the  head  of  Lisbon, 
street  up  Main  street  two  miles  to  the  State  Fair  Grounds,  and 
return,  making  the  four  miles  in  20  minutes,  including  all  stops 
and  changes.  It  also  appeared  that  a  short  time  before  the  run- 
ning schedule  had  been  shortened  from  30  minutes  to  20  minutes. 

\\Tien  the  plaintiffs  left  the  house  of  Henry  Brooks  that  even- 
ing, as  above  stated,  and  went  down  Main  street  toward  Pettengill 
street,  the  car  was  on  its  return  trip  from  the  Fair  Grounds,  and 
went  down  behind  the  plaintiffs'  team.  Denis  was  driving  down 
the  street  "not  quite  in  the  center,"  but  nearer  the  railroad  track, 
traveling  at  the  rate  of  about  six  miles  an  hour,  and  when  he  had* 
turned  to  go  into  Pettengill  street,  and  the  horse  had  passed  sub- 
stantially across  the  track,  the  defendant's*  car  struck  the  team, 
threw  out  the  occupants,  and  carried  them  some  distance  beyond 
Pettengill  street,  causing  the  injuries  complained  of  in  the  plain- 
tiffs' writs. 

1.  It  is  alleged  in  the  plaintiffs'  declarations,  and  contended  in 
argument,  that  the  evidence  warranted  the  jury  in  finding  that  at 
the  time  in  question  the  defendant's  car  was  negligently  run  at 
an  unreasonable  and  dangerous  rate  of  speed  on  the  descending 
grade  of  Main  street  toward  the  junctions  with  Pettengill  street, 
and  that  due  care  was  not  exercised  by  the  motorman  to  have 
his  car  under  such  control  as  it  approached  the  junctions  that  he 
would  be  able  to  stop  it  in  season  to  avoid  a  collision  with  the 
plaintiffs'  team  in  the  event  that  the  latter  should  be  turned  and 
driven  across  the  track  into  Pettengill  street.  ♦ 

It  has  been  seen  that  the  schedule  time  on  this  trip  involved  an 
average  speed  of  12  miles  an  hour.  This  rate  was  necessarily 
diminished  somewhat  in  taking  the  trolly  switch  near  the  house  of 
Henry  Brooks,  but  the  remaining  distance  of  25  rods  from  the 
lower  end  of  the  switch  to  Pettengill  street  was  on  a  descending 
grade.  When  the  plaintiffs  came  out  of  the  driveway  at  the 
Brooks  house  onto  the  railroad  track,  their  view  was  unobstructed 
for  a  distance  of  40  rods  up  to  the  curve  in  the  street  above  men- 
tioned, and  they  both  testify  that  they  looked  up  the  track  to  see 
if  the  car  was  coming,  and  that  none  was  in  sight  at  that  time. 
Traveling  at  the  rate  of 'six  miles  an  hour,  they  only  required  one 
minute  to  traverse  the  distance  of  32  rods  to  Pettengill  street. 
But  the  team  was  overtaken  by  the  car,  and,  if  the  latter  had  not 
reached  the  curve  at  the  time,  the  plaintiffs  started,  it  must  have 
run  at  the  rate  of  about  14  miles  an  hour  in  order  to  traverse  the 
distance  of  72  rods  during  the  one  minute  required  for  the  team 
to  travel  32  rods. 

The  great  momentum  which  the  car  had  acquired  when  it 
reached  the  crossing,  as  shown  by  the  distance  covered  by  it  after 
the  collision,  tends  strongly  to  support  the  conclusion  that  it  had 
attained  a  high  rate  of  speed.  The  motorman  states  that  he  re- 
versed the  power  when  about  30  feet  distant  from  the  crossing 
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as  soon  as  he  saw  the  plaintiffs  turn  to  cross  the  track,  and  the 
witnesses  for  the  offense  agree  that  this  was  the  most  effective 
means  of  stopping  the  car.  Although  there  is  a  sharp  conflict  of 
testimony  in  regard  to  the  exact  distance  traversed  by  the  car  after 
the  collision,  there  was  evidence  which  would  have  authorized  the 
jury  to  find  that  the  injured  plaintiffs  and  the  sleigh  were  carried 
by  the  car  110  feet  beyond  the  crossing. 

The  motorman  also  admits  that  he  saw  the  plaintiffs'  team  when 
the  car  was  25  rods  distant  from  the  crossing,  and  it  is  estab- 
.lished  by  the  weight  of  evidence  that  he  immediately  commenced 
sounding  the  gong  to  warn  the  driver  of  the  plaintiffs'  team. 
There  is  no  evidence,  however,  that  the  speed  of  the  car  was 
slackened  until  the  power  was  reversed  30  feet  from  the  crossing. 
It  is  suggested  on  the  part  of  the  defence  that  the  plaintiffs  paid 
no  attention  to  the  sounding  of  the  gong,  and  gave  no  indication 
of  their  purpos*^  Ko  cross  the  track  at  Pettengill  street,  and  hence 
that  there  was  no  occasion  to  moderate  the  speed  of  the  car.  But 
it  is  not  in  controversy  that  the  street  was  so  well  lighted  by  the 
lights  in  the  dwelling  houses,  the  arc  light  opposite  the  mouth  of 
Pettengill  street,  and  by  the  headlight  of  the  car  that  the  team  was 
plainly  visible  to  the  motorman,  and  the  color  of  the  horse  dis- 
tinguishable. The  evidence  warranted  the  jury  in  finding  that, 
by  reason  of  the  jingling  of  the  sleigh  bells,  the  sound  of  the  gong 
was  not  heard  by  the  plaintiffs,  and  that,  by  the  exercise  of  rea- 
sonable care  and  vigilance,  the  motorman  might  have  drawn  the 
inference  from  their  conduct  that  the  gong  was  not  heard  by  them. 
In  the  exercise  of  due  care,  he  would  have  seen  that  they  were 
driving  along  near  the  railroad  in  ignorance  of  the  rapidly  ap- 
proaching car,  and  he  should  have  considered  that,  if  they  in- 
tended to  cross  the  track  at  Pettengill  street,  they  could  not  rea- 
sonably be  expected  to  show  any  indication  of  their  purpose  until 
they  arrived  at  a  point  so  near  the  junction  that  with  the  speed  at 
which  the  car  was  then  running  it  would  not  be  possible,  with  any 
agencies  at  his  command,  to  stop  it  in  season  to  prevent  a  collision 
if  the  team  in  fact  attempted  to  cross. 

The  law  governing  the  rights  and  duties  of  the  proprietors  of 
street  railways  and  travelers  with  ordinary  teams  in  their  relations 
to  each  other  has  been  so  critically  examined  and  fully  considered, 
both  upon  reason  and  authority,  in  the  recent  decisions  of  this 
court,  that  no  extended  discussion  of  the  rules  applicable  to  the 
case  at  bar  is  here  required.  Flewelling  v.  Railroad,  89  Me.  585, 
36  Atl.  1056;  Atwood  v.  Railway  Co.,  91  Me.  399,  40  Atl.  67; 
Fairbanks  v.  Railway  Co.,  95  Me.  78,  49  Atl.  421 ;  Warren  v. 
Railway  Co.,  95  Me.  115,  49  Atl.  609;  Robinson  v.  Street  Rail- 
way, 99  Me.  47,  58  Atl.  57 ;  Butler  z\  Street  Railway,  99  Me.  149, 
58  Atl.  775, 105  Am.  St.  Rep.  267;  Marden  r.  Street  Railway,  100 
Me.  41,  60  Atl.  530,  69  L.  R.  A.  300,  109  Am.  St.  Rep.  476. 
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According  to  the  well-settled  law  of  this  state,  those  op- 
erating street  cars  and  travelers  with  teams  have  equal  rights  on 
the  highway,  and  the  rights  of  each  class  must  be  exercised  with 
due  regard  to  the  rights  of  the  other ;  proper  consideration  being 
given  to  the  difference  in  motive  power  and  to  the  fact  that  the 
cars  must  run  on  a  fixed  track,  and  rapidly  acquire  a  greater 
momentum.  All  who  have  occasion  to  use  the  highway,  whether 
by  the  old  or  new  modes  of  travel,  arc  governed  by  the  same  rule 
of  reasonable  use  and  reasonable  care.  But  a  distinction  is  recog- 
nized, both  by  reason  and  authority  between  the  degree  of  caution 
and  vigilance  to  be  exercised  by  street  cars  while  running  along 
the  street  between  the  crossings  and  that  required  when  approach- 
ing such  crossings.  It  is  now  held  with  a  substantial  unanimity 
of  judicial  opinion  that,  in  view  of  the  frequency  with  which 
teams  in  the  ordinary  course  of  travel  and  traffic  must  pass  across 
the  railway  at  public  street  junctions,  the  motorman  of  a  car  when 
approaching  these  junctions  is  required  to  exercise  due  care  and 
vigilance,  according  to  the  exigencies  of  the  situation,  to  have  his 
car  under  such  control,  in  anticipation  of  the  crossing  of  teams, 
that  it  may  be  stopped  at  the  junction  in  season  to  prevent  a  col- 
lision with  teams  that  may  suddenly  turn  to  drive  over  the  track. 
Marden  v.  Street  Railway,  100  Me.  41,  60  Atl.  530,  69  L.  R.  A. 
300, 109  Am.  St.  Rep.  476,  and  cases  cited. 

In  the  case  at  bar  the  jury  must  have  reached  the  conclusion 
that  the  defendant's  servants  in  charge  of  the  car  at  the  time  in 
question  failed  to  exercise  that  degree  of  vigilance  and  precaution 
in  slackening  the  speed  of  the  car  and  keeping  it  under  control 
that  the  plain  exigencies  of  the  situation  required ;  and,  after  a 
patient  study  of  the  physical  situation  and  the  conduct  of  the 
parties,  this  court  does  not  feel  warranted  in  saying  thai  the  find- 
ing of  the  jury  was  so  manifestly  wrong  that  it  must  be  set  aside. 

2.  But  the  plaintiffs  were  not  entitled  to  recover  simply  upon 
proof  of  defendant's  negligence.  It  was  incumbent  upon  them  to 
go  further,  and  show  that  there  was  no  want  of  ordinary  care 
on  their  own  part  which  contributed  as  a  proximate  cause  of  the 
injury. 

The  jury  must  have  found  that  the  plaintiffs  were  not  guilty  of 
any  negligence  in  the  management  of  the  team,  but  in  the  opinion 
of  the  court  this  finding  of  the  jury  was  unmistakably  wrong  as 
to  the  plaintiff  Joseph  Denis. 

It  is  true  that  the  established  rule  respecting  steam  railroads, 
that  it  is  negligence  per  se  for  a  person  to  cross  the  track  without 
first  looking  and  listening  for  a  coming  train,  has  been  repeatedly 
held  by  this  court  to  be  inapplicable  to  the  crossing  of  the  tracks 
of  a  street  railway  in  a  public  street  where  the  cars  do  not  enjoy 
the  exclusive  right  of  way.  It  cannot  be  declared  as  a  matter  of 
law  that  it  is  negligence  per  se  for  a  traveler  to  cross  the  tracks 
of  a  street  railway  without  first  looking  and  listening  for  an  ap- 
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preaching  car.  But,  before  crossing  a  street  railway,  the  traveler 
is  required  to  exercise  all  reasonable  and  ordinary  care,  prudence, 
and  vigilance  to  avoid  a  collision  with  a  street  car,  and,  in  exer- 
cising this  degree  of  care,  he  may  be  required  as  a  matter  of  fact 
in  many  situations  to  look  and  listen  for  an  approaching  car  be- 
fore attempting  to  cross  the  track.  He  must  do  for  his  own 
safety  and  for  the  safety  of  the  passengers  in  the  car  what  or- 
dinarily, careful,  thoughtful-,  and  prudent  persons  are  accustomed 
to  do  under  like  circumstances.  \VTiether  his  failure  to  look  and 
listen  before  crossing  is  to  be  deemed  negligence  must  be  deter- 
mined upon  all  the  facts  and  circumstances  disclosed  by  the  evi- 
dence. Fairbanks  v.  Railway  Co.,  95  Me.  78,  49  Atl.  421 ;  War- 
ren V.  Railway  Co.,  95  Me.  115,  49  Atl.  609;  Butler  v.  Street  Rail- 
way, 99  Me.  149,  58  Atl.  775,  105  Am.  St.  Rep.  267 ;  Marden  v. 
Street  Railway,  100  Me.  41,  60  Atl.  530,  69  L.  R.  A.  300.  109 
Am.  St.  Rep.  476. 

The  plaintiff  Joseph  Denis  had  previously  lived  on  Pettengill 
street,  and  for  years  had  been  familiar  with  the  running  of  the 
cars  on  Main  street,  and,  as  he  admits  in  his  testimony,  "knew 
they  were  liable  to  go  back  and  forth  at  any  time."  He  appears 
to  have  apprehended  that  a  car  might  be  approaching  at  the  time 
he  came  out  of  the  driveway  of  Henry  Brooks ;  for  he  states  that 
before  crossing  the  track  there  he  looked  up  the  street  to  see  if 
a  car  was  coming,  and  discovered  none.  But  he  must  have  known 
that  the  speed  of  a  car  between  the  street  crossings  on  such  de- 
scending grade  would  probably  be  more  than  twice  that  of  his 
team,  and  that  he  was  liable  to  be  overtaken  by  it  before  reaching 
Pettengill  street.  He  should  have  considered  that  the  jingling  of 
his  sleigh  bells  was  liable  to  prevent  him  from  hearing  the  sound 
of  the  gong  and  other  noises  of  an  approaching  car.  But  the  car 
must  have  come  around  the  curve  40  rods  above  the  Brooks  house 
within  a  few  seconds  after  the  plaintiff  started  down  the  street. 
If  he  had  stopped  his  team  and  listened,  the  sound  of  the  ap- 
proaching car  must  have  been  heard  by  him.  If  he  had  turned 
his  head  and  glanced  up  the  track,  the  headlight  of  the  rapidly 
approaching  car  would  have  appeared  to  his  unobstructed  \nsion. 
He  did  neither  of  these  things,  but,  with  an  absence  of  caution 
and  freedom  from  anxiety  difficult  to  explain  or  comprehend,  he 
drove  down  to  Pettengill  street,  and,  without  stopping  to  listen 
or  turning  to  look,  he  deliberately  attempted  to  cross  the  track. 
True,  he  says  he  was  looking  ahead  and  thinking  it  more  probable 
that  a  car  might  be  coming  up  the  track,  but,  seeing  none  aliead 
of  him,  he  might  reasonably  have  apprehended  the  approach  of 
one  behind  him.  Did  he  do  for  his  own  safety,  the  safet}'  of 
his  wife  and  child,  and  the  passengers  on  the  car  all  that  ordi- 
narily prudent  travelers  usually  do  under  like  circumstances?  It 
is  the  opinion  of  the  court  that  in  this  respect  there  was  a  failure 
of  duty  on  his  part,  and  that  he  must  be  deemed  guilty  of  con- 
tributory negligence. 
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3.  But  the  contributory  negligence  of  the  injured  party  that 
will  prevent  a  recovery  must  have  contributed  as  a  proximate 
cause  of  the  injury.  Atwood  v.  Railway  Co.,  91  Me.  405,  40  Atl. 
67.  The  plaintiff  may  have  been  negligent  and  his  negligence  may 
have  afforded  an  occasion  or  opportunity  for  an  injury  which  is 
caused  by  a  defendant's  subsequent  and  independent  negligence, 
but  such  negligence  on  the  part  of  a  plaintiff  will  not  prevent  a 
recovery.    Ward  i\  Railroad  Co.,  96  Me.  145,  51  Atl.  947. 

But  the  facts  in  this  case  are  materially  different  frorii  those 
in  the  last  named  cases,  and  the  rule  there  applied  is  not  applicable 
here.  In  each  of  those  cases  the  plaintiff  as  the  result  of  his  own 
prior  n^Hgence  was  in  a  passive  condition  of  peril  as  obvious  to 
the  defendant's  servants  as  that  of  a  person  lying  on  the  track 
unconscious  from  intoxication  or  sleep.  By  the  exercise  of  ordi- 
nary  vigilance  and  precaution,  the  defendant  in  those  cases  might 
have  avoided  the  collision,  and  its  failure  to  exercise  such  pre- 
caution  was  deemed  the  proximate  cause  of  the  injury,  for  the 
reason  that  it  was  negligence  subsequent  to  that  of  the  plaintiff 
and  independent  of  it. 

In  the  case  at  bar  the  defendant's  negligence  cannot  be  deemed 
subsequent  to  and  independent  of  the  plaintiff's  contributory  neg- 
ligence,  and  the  doctrine  of  prior  and  subsequent  negligences  does 
not  apply.  The  defendant's  negligence  was  contemporaneous  and 
concurrent  with  the  plaintiff's  and  not  subsequent  to  it.  The 
plaintiff's  negligence  actively  continued  from  its  commencement 
to  the  moment  of  the  collision.  The  situation  was  analogous  to 
that  in  Butler  v.  Street  Railway,  99  Me.  160,  58  Atl.  779,  105  Am. 
St.  Rep.  267.  As  stated  by  the  court  in  that  case,  the  defendant's 
n^ligence  "operated  to  produce  the  result  in  connection  with  the 
plaintiff's  negligence  and  not  independently  of  it.  The  plaintiff's 
Diligence  was  operative  to  the  last  moment,  and  contributed  to 
the  injury  as  a  proximate  cause." 

The  verdict  in  favor  of  Joseph  Denis  was  not  authorized  by 
the  evidence,  and  must  therefore  be  set  aside. 

4.  It  is  contended  in  behalf  of  the  defendant  that  the  verdict 
in  favor  of  the  wife.  Josephine  Denis,  should  also  be  set  aside, 
not  because  the  negligence  of  her  husband  was  legally  imputable 
to  her,  for  the  doctrine  of  imputable  negligence  was  expressly 
rejected  by  this  court  in  State  zk  B.  &  M.  Railroad,  80  Me.  430, 
15  Atl.  36,  but  for  the  alleged  reason  that  she  herself  was  guilty 
of  negligence  which  contributed  as  a  proximate  cause  of  the  in- 
jury. But,  as  observed  by  this  court  in  Whitman  7/.  Fisher,  98 
Me.  577,  57  Atl.  896 :  "It  does  not  by  any  means  necessarily  fol- 
low that  a  wife  who  is  riding  with  her  husband,  and  who  is  her- 
self in  the  exercise  of  reasonable  care,  is  legally  responsible  for 
the  negligence  of  her  husband  as  to  acts  over  which  she  has  no 
control."  Shultz  v.  Old  Colony  Street  Ry.  Co.,  193  Mass.  309. 
79  N.  E.  873,  8  L.  R.  A.  (N.  S.)  597,  118  Am.  St.  Rep.  502. 
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Joseph  Denis,  the  driver  of  the  team,  was  a  man  37  years  old, 
who  was  familiar  with  the  running  of  the  cars  over  this  route. 
He  owned  the  team  which  he  was  driving,  and  it  is  not  questioned 
that  he  was  an  experienced  and  competent  driver.  The  wife  tes- 
tifies that  she  had  nothing  to  do  about  driving  the  horse — she 
was  "afraid" — and  that  she  did  not  tell  her  husband  anything  about 
driving  the  horse,  or  make  any  suggestions  about  the  railroad 
track  or  the  cars.  It  is  true  that  she  looked  up  the  track  when 
they  started  from  the  Brooke  house,  presumably  on  account  of 
some  remark  of  her  husband,  but  it  satisfactorily  appears  from 
all  of  the  evidence  that  she  neither  assumed  nor  felt  any  respon- 
sibility for  the  management  and  control  of  the  team,  but  deferred 
entirely  to  the  judgment  and  experience  of  her  husband.  She 
appears  to  have  been  a  woman  in  feeble  condition,  this  being  the 
first  time  she  had  been  out  of  doors  since  the  birth  of  her  last 
child  a  month  before.  She  and  her  husband  occupied  the  whole 
of  the  seat  in  the  sleigh,  and  the  little  girl  six  years  old  sat  on 
her  parents'  knees,  her  mother  holding  her  cape  over  her  to  pro- 
tect her  from  the  cold. 

Upon  consideration,  therefore,  of  all  the  facts  and  circum- 
stances, it  is  the  opinion  of  the  court  that  the  jury  did  not  com- 
mit a  manifest  error  in  finding  that  the  plaintiff  Josephine  Denis 
was  not  justly  chargeable  with  culpable  negligence  for  failing  to 
look  or  listen  for  an  approaching  car  or  for  any  other  acts  of 
omission  or  commission  on  her  part  connected  with  the  drive  that 
evening. 

The  entries  must  accordingly  be  as  follows: 

In  the  case  of  Joseph  Denis : 

Motion  for  new  trial  sustained. 

In  the  case  of  Josephine  Denis : 

Motion  for  a  new  trial  overruled. 
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(Supreme   Court   of  Errors  of  Connecticut,   Dec.   18,   1908.) 

[71  Atl.  Rep.  356.] 

Street  Railroads — ^Operation. — Ne^^Hgence — Headlight — Evidence. — 
Where  an  action  for  the  negligence  of  an  electric  street  railway  com- 
pany in  colliding  with  a  vehicle  on  the  track  at  night  is  based  on  the 
insufficiency  of  the  headlight,  excessive  speed,  and  not  giving  signals, 
it  is  error  to  exclude  testimony  of  a  civil  engineer,  experienced  in 
the  construction  of  electric  railways,  that  at  the  date  of  the  accident 
searchlights  of  considerable  illuminating  power  had  been  in  use  and 
proved  satisfactory,  and  their  use  and  value  generally  understood* 
since  it  was  material  in  deciding  the  negligence  alleged. 

Street  Railroads — Operation — Use  of  Highway — Duty.'"— The  use 
of  a  highway  for  electric  street  cars  imposes  no  new  servitude  upon 
the  soil,  and  the  owner  of  the  car  in  running  it  is  therefore  governed 
by  the  same  rules  which  apply  to  the  management  of  other  vehicles, 
and,  being  of  greater  size  and  weight  than  they  commonly  are  and 
capable  of  being  moved  at  a  very  high  speed,  the  car  must  at  all  times 
be  kept  so  well  in  hand  as  not  to  expose  others  to  unreasonable 
hazard. 

Street  Railroads — Operation — Headlight — SufiBciency. — Street  cars 
running  at  night  must  be  provided  with  such  means  of  illumination  as 
may  be  requisite,  in  connection  with  the  light,  if  any,  to  be  expected 
from  other  sources,  to  enable  the  motorman  to  see  far  enough  ahead 
to  do  whatever  ordinary  care  may  demand  in  order  to  avoid  collision 
with  any  other  vehicle  on  the  railway  track. 

Highways — Use  by  Vehicles — Speed. — The  speed  at  which  any 
vehicle  can  be  driven  over  a  highway  at  night  must  be  determined 
partly  in  view  of  the  distance  ahead  at  which  travelers  upon  or  ap- 
proaching the  same  highway  would  become  visible. 

Street  Railroads — ^Operation — Headlight — Sufficiency. — A  street  rail- 
way company  is  not  necessarily  bound  as  respects  other  travelers  to 
equip  its  cars  with  a  particular  kind  of  light,  known,  used,  and  ap- 
proved by  those  engaged  in  conducting  the  same  business  under  like 
conditions,  as  it  may  be  using  one  that  is  better. 

Evidence— Headlight — Opinion  Evidence. — In  an  action  for  the  de- 
struction of  a  vehicle  in  a  collision  with  a  street  car,  a  question  to  a 
witness,  who  stated  that  he  had  made  observation' as  to  how  far  one 
could  see  ahead  from  the  platform  of  a  trolley  car  on  a  clear  night 
when  the  moon  was  not  shining  and  the  headlight  was  a  single  in- 
candescent bulb,  as  to  what  that  distance  was,  was  properly  excluded 
in  the  discretion  of  the  court,  as  the  question  did  not  state  the  candle 
power  of  the  bulb,  and  the  witness  was  not  an  expert. 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  to  so 
regulate  the  speed  of  street  cars  as  to  have  them  under  control,  see 
second  foot-note  appended  to  preceding  case. 
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Trial — Reception  of  Evidence— Opening  Case. — ^The  denial  of  plain- 
tiffs motion  to  recall  a  witness  after  defendant  moved  for  a  directed 
verdict  and  the  motion  was  heard  and  argued,  and  the  court  having 
announced  his  intention  to  grant  it,  is  not  an  abuse  of  discretion. 

Trial — Direction  of  Verdict. — A  verdict  should  be  directed  for  the 
defendant  only  when  the  evidence  for  the  plaintiff  is  so  weak  that,  if 
the  verdict  were  rendered  in  his  favor,  it  would  be  proper  to  set  it 
aside. 

Negligence — Imputed  Negligence — Bailor  and  Bailee.! — A  livery 
stable  keeper  hired  out  a  horse  and  wagon  to  his  employee,  and,  while 
in  his  hands,  it  was  run  into  and  injured  by  a  street  car.  Suit  was 
brought  by  the  livery  stable  keeper  for  damages  for  destruction  of 
the  wagon.  Held,  that  the  negligence  of  the  bailee,  if  any,  could  not 
be  imputed  to  the  owner. 

Appeal  from  Court  of  Common  Pleas,  New  Haven  County; 
William  L.  Bennett,  Judge. 

Action  by  David  E.  Currie  against  the  Consolidated  Railway 
Company  for  the  loss  of  a  wagon.  From  a  judgment  for  de- 
fendant entered  on  a  directed  verdict,  plaintiff  appeals.  Error 
found,  and  new  trial  ordered. 

George  E.  Beers  and  Frank  S.  Bishop,  for  appellant. 
Harry  G,  Day  and  Thomas  M.  Steele,  for  appellee. 

Baldwin,  C.  J.  The  plaintiff  introduced  evidence  tending  to 
prove  these  facts :  He  keeps  a  livery  stable  in  New  Haven,  and 
one  Munson  had  been  in  his  employ  for  a  year  or  two  as  a  driver 
of  a  coupe.  About  2  o'clock  on  April  26,  1906.  Munson  hired 
from  the  stable  a  light  "runabout"  wagon  containing  but  one  seat, 
to  which  he  hitched  one  of  the  plaintiff *s  horses,  and  drove  off. 
About  nine  hours  later  the  wagon  was  struck  in  the  rear  and 
wrecked  by  an  electric  car  of  the  defendant.  The  place  of  the 
collision  was  on  Dixwell  avenue  about  four  miles  from  the  center 
of  the  city  in  a  comparatively  thinly  settled  part  of  Hamden. 
The  avenue  at  this  place  was  level,  and  ran  straight  north  and 
south  for  a  considerable  distance  in  each  direction.  The  middle 
was  macadamized  for  a  width  of  19  feet.  West  of  this  came  a 
strip  16  feet  wide,  on  which  some  grass  was  growing.  Imme- 
diately east  of  it  was  the  single-track  railway  of  the  defendant. 
The  car  was  a  long  and  heavy  one,  equipped  with  air  brakes  and 
having  a  single  bulb,  incandescent  electric  headlight,  which  enabled 
the  motorman  to  see  an  object  in  front  for  a  distance  of  but  about 
25  or  30  feet.  There  were  no  passengers  on  board.  No  gong 
was  sounded  before  the  collision.  That  was  attended  by  a  loud 
crash.  The  night  was  a  clear,  starlight  one.  When  the  car  was 
brought  to  a  stop  after  the  collision,  Munson's  body  lay  bleeding 

tSee  last  foot-note  appended  to  preceding  case. 
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on  the  macadam  pavement,  and  10  or  12  feet  west  of  the  middle 
of  the  car.  The  horse  had  disappeared.  There  were  impressions 
on  the  earth  between  the  railway  tracks  indicating  that  the  wagon 
had  been  driven  northwards  for  a  distance  of  about  130  feet,  with 
its  right  wheel  half  way  between  the  rails,  before  reaching  the 
point  where  .the  collision  took  place.  The  pressure  of  air  in  the 
brakes  of  the  car  was  about  60  or  70  pounds. 

One  of  the  plaintiff's  witnesses  was  Alexander  Cahn,  a  civil 
engineer,  who  testified  that  he  had  had  experience  in  the  con* 
struction  and  equipment  of  electric  railways.  He  was  then  asked 
questions  adapted  to  bring  out  answers  to  the  effect  that  long 
prior  to  the  date  of  the  accident  searchlights  of  considerable 
illuminating  power  had  been  in  use  on  such  railways  and  proved 
satisfactory,  and  their  use  and  value  were  generally  known  and 
understood  by  those  interested  in  the  equipment  of  railroads. 
These  questions  were  put  in  connection  with  the  claim  that  the 
defendant  had  been  negligent  in  not  equipping  such  of  its  cars 
as  were  to  be  run  at  night  on  country  roads  with  searchlights  of 
that  description.  They  were  excluded,  and  error  is  well  assigned 
upon  that  ruling.  In  the  complaint  negligence  was  charged, 
among  other  things,  in  giving  no  signal  of  the  approach  of  the 
car;  in  running  at  an  excessive  rate  of  speed;  in  not  having  a 
"headlight  of  suitable  illuminating  power  for  the  character  of  the 
road  on  which  said  car  was  operated";  in  not  maintaining  a 
proper  lookout ;  and  in  not  stopping  the  car  sooner.  These  aver- 
ments were  denied.  The  use  of  a  highway  for  electric  street  cars 
imposes  no  new  servitude  upon  the  soil.  It  is  simply  a  new  form 
of  the  original  use.  The  owner  of  the  car  in  running  it  is  there- 
fore governed  by  the  same  rules  which  apply  to  the  management 
of  any  other  vehicles.  Being  of  greater  size  and  weight  than  they 
commonly  are,  and  capable  of  being  moved  at  a  very  high  rate 
of  speed,  the  car  must  at  all  times  be  kept  so  well  in  hand  as  not 
to  expose  others  to  unreasonable  hazard.  Laufer  v.  Bridgeport 
Traction  Co.,  68  Conn.  475,  37  Atl.  379,  37  L.  R.  A.  533.  When 
running  at  night,  it  must  be  provided  with  such  means  of  illumi- 
nation as  may  be  requisite,  in  connection  with  the  light,  if  any, 
to  be  expected  from  other  sources,  to  enable  the  motorman  to 
see  far  enough  ahead  to  do  whatever  ordinary  care  may  demand 
in  order  to  avoid  a  rear-end  collision  with  any  other  vehicle  upon 
the  railway  track.  See  Joyce  on  Electric  Law,  §  463.  The  speed 
at  which  any  vehicle  can  be  driven  over  a  highway  at  night  must 
be  determined  partly  in  view  of  the  distance  ahead  at  which 
travelers  upon  or  approaching  the  same  highway  would  become 
nsible.  It  was  therefore  material  for  the  plaintiff  to  show,  if 
he  could,  that  the  headlight  on  the  defendant's  car  was  insufficient. 
The  testimony  which  he  sought  to  introduce  from  Cahn  would 
have  been  relevant  to  that  point.  1  Wigmore  on  Evidence,  §  461. 
A  street  railway  company  is  not  necessarily  bound,  as  respects 
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other  travelers,  to  equip  its  cars  with  a  particular  kind  of  light, 
known,  used,  and  approved  by  those  engaged  in  conducting  the 
same  business  under  like  conditions.  It  may  be  using  one  that  is 
much  better.  But  evidence  of  what  they  commonly  do  and  ap- 
prove in  that  respect  has  a  legitimate  and  not  unimportant  tend- 
ency to  show  that  ordinary  care  would  call  for  its  conformity  to 
an  established  practice. 

Another  witness,  having  testified  that  he  had  frequently  made 
observations  to  ascertain  how  far  one  on  the  front  seat  or  plat- 
form of  a  trolley  car  could  see  ahead  on  a  clear,  starlight  night, 
when  there  was  no  moon  and  the  headlight  was  a  single,  incan- 
descent bulb,  was  asked  to  state  what  that  distance  was.  This 
question  was  excluded.  It  did  not  state  the  candle  power  of  the 
bulb,  and  the  witness  was  not  an  expert.  Under  these  circum- 
stances, this  ruling  was  fairly  within  the  discretion  of  the  trial 
court.  If  the  testimony  from  Cahn  had  been  admitted,  and  had 
proved  to  be  such  as  the  plaintiff  claimed  that  he  would  give, 
there  would  have  been  sufficient  evidence  of  the  defendant's  neg- 
ligence to  entitle  him  to  go  to  the  jury.  He  could  then  have  in- 
sisted with  some  force  that  if  the  car  were  proceeding  at  a  high 
rate  of  speed,  although  the  light  cast  upon  objects  in  front,  in- 
cluding that  shining  from  the  stars,  made  no  objects  visible  which 
were  more  than  30  feet  away,  the  company  was  negligent  in  not 
providing  other  means  of  illumination;  while  if,  on  the  other 
hand,  the  rate  of  speed  were  so  slow  that,  if  a  wagon  were  seen 
on  the  tracks  30  feet  ahead,  the  car  could  have  been  stopped  by 
the  proper  use  of  the  brakes  within  that  30  feet,  it  was  for  the 
jury  to  say  whether  it  ought  not  to  have  been  so  stopped;  and, 
if  by  the  aid  of  the  starlight,  the  plaintiff's  wagon  could  have 
been  seen  for  a  distance  of  much  more  than  30  feet,  it  was  for 
them  to  say  whether  the  car  could  not,  by  proper  effort,  have  been 
brought  to  a  stand  before  traversing  this  greater  distance.  What- 
ever the  rate  of  speed,  it  was  also  the  duty  of  the  company  to 
give  reasonable  warning  of  its  approach  by  proper  signals  to  any 
who  were  or  might  reasonably  be  expected  at  that  hour  to  be 
ahead  of  the  car  on  the  railway  tracks  or  travelers  on  the  avenue. 
If  the  motorman  saw  the  plaintiff's  wagon  before  it  was  struck. 
or  ought  to  have  seen  it,  in  time  to  sound  the  gong,  and  if,  had 
it  been  sounded,  Munson's  attention  would  probably  have  been 
attracted  in  time  to  turn  off  from  the  tracks,  this  was  a  matter 
for  the  jury  to  consider  in  determining  whether,  under  all  the 
circumstances,  reasonable  care  had  been  exercised  by  the  defend- 
ant, since  there  was  evidence  that  no  such  signal  was  given. 

The  defendant  offered  no  evidence,  but  moved  for  a  direction 
to  the  jury  to  return  a  verdict  in  its  favor.  This  motion  having 
been  argued  by  counsel  for  both  parties,  and  the  court  having 
announced  its  intention  to  grant  it,  the  plaintiff  asked  and  was 
denied  leave  to  recall  the  motorman,  whom  he  had  already  ex- 
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amined  as  a  witness,  but  only  as  to  certain  points,  for  further 
examination.  This  request  came  at  so  late  a  stage  of  the  cause 
that  its  denial  was  well  within  the  discretion  of  the  trial  court. 
The  jury  were  then  instructed  to  return  a  verdict  for  the  de- 
fendant because  (1)  the  plaintiff  had  not  made  out  proof  of  its 
negligence;  nor  (2)  disproved  contributory  negligence  on  his  own 
part. 

Had  the  testimony  of  Cahn  been  received,  there  would  have 
been,  as  above  stated,  sufficient  prima  facie  evidence  of  the  de- 
fendant's negligence  to  require  the  submission  of  the  cause  to 
the  jury  for  its  decision.  A  verdict  should  be  directed  for  a 
defendant  only  when  the  evidence  for  the  plaintiff  is  so  weak 
that,  if  a  verdict  were  rendered  in  his  favor,  it  would  be  proper 
to  set  it  aside.  Bradbury  v.  South  Norwalk,  80  Conn.  298,  300, 
68  Atl.  321.  The  error  assigned  in  excluding  the  questions  put 
to  Cahn,  therefore,  requires  a  new  trial,  and  it  is  unnecessary 
to  inquire  whether,  in  view  of  their  exclusion,  the  charge  on  this 
point  was  correct. 

As  respects  the  second  point,  there  was  nothing  in  evidence  to 
show  or  to  raise  a  presumption  of  contributory  negligence  on 
the  part  of  the  plaintiff.  He  had  let  the  wagon  which  was  injured 
by  the  collision  to  an  experienced  driver.  While  it  is  true  that 
the  latter  was  in  the  plaintiff's  regufar  employ,  the  only  evidence 
as  to  how  he  came  in  possession  of  it  was  that  he  took  it  away, 
not  as  a  servant,  but  as  a  bailee  under  a  contract  of  hire.  If 
chargeable  with  negligence,  therefore,  the  court  was  not  warranted 
in  imputing  it  to  the  plaintiff.  Little  v,  Hackett,  116  U.  S.  366, 
371,  6  Sup.  Ct.  391,  29  L.  Ed.  652;  Robinson  v.  New  York  Cen- 
tral R.  Co.,  66  N.  Y.  11,  23  Am.  Rep.  1. 

There  is  error  and  a  new  trial  is  ordered.  The  other  judges 
concurred. 

31  R  R  R— 34 
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TOGNAZZI  V,  MiLFORD  &  U.  ST.  Ry.  Co. 
(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Jan.  9,  1909.) 

[86  N.  E.  Rep.   799.] 

Street  Railroads — Collisions — Contributory  Negligence — Questions 
for  Jury. — One  driving  a  covered  wagon  leaned  over  and  looked  for 
an  approaching  car  before  crossing  a  street  car  track.  He  saw  no 
car,  and  after  crossing  the  track  he  drove  parallel  therewith  for  about 
300  feet,  when,  w^ithout  looking  for  cars,  he  turned  and  crossed  the 
track.  A  car  struck  his  wagon  and  injured  him.  There  was  nothing 
to  show  that  he  listened  for  any  car  or  bell.  Held,  that  he  was  feuilty 
of  contributory  negligence  as  a  matter  of  law. 

Street  Railroads — Collisions — Contributory  Negligence.* — ^A  traveler 
on  a  street  on  which  street  cars  are  operated  may  properly  trust 
something  to  the  expectation  that  if  a  car  approaches  the  motorman 
will  exercise  reasonable  care  and  will  not  run  into  his  vehicle;  but  he 
is  not  justified  in  relying  altogether  on  such  expectation,  and  is  bound 
to  take  proper  measure  for  his  own  safety. 

Exceptions  from  Superior. Court,  Worcester  County;  Henry  A. 
King,  Judge. 

Action  by  Antonio  Tognazzi  against  the  Milford  &  Uxbridge 
Street  Railway  Company.  There  was  a  verdict  for  defendant, 
and  plaintiff  excepts.    Overruled. 

John  B,  Ratigan  and  John  E.  Swift,  for  plaintiff. 
Charles  C,  Milton,  Shelley  D.  Vincent,  and  Wendell  Williams, 
for  defendant. 

Morton  J.  We  assume  in  favor  of  the  plaintiff,  without  de- 
ciding, that  the  evidence  warranted  a  finding  that  the  motorman 
was  negligent ;  but  we  think  that  the  ruling  that  the  plaintiff  was 
not  in  the  exercise  of  due  care  was  correct. 

The  plaintiff  testified  that  as  he  went  from  North  street  into 
East  Main  street,  across  the  railroad  track  he  stooped  over  or 
leaned  out  of  his  wagon  and  looked  both  sides  to  see  if  a  car 

♦For  the  authorities  in  this  series  on  the  question  whether  a  person 
injured  through  the  act  of  another  had  the  right  to  assume  that  the 
latter  had  or  would  perform  the  duties  owing  to  the  person  injured,  or 
whether  it  was  the  duty  of  the  injured  person  to  anticipate  negligence 
on  the  part  of  the  person  by  whose  conduct  he  was  injured,  see  foot- 
notes appended  to  O'Brien  v.  St.  Paul  City  R.  Co.  (Minn.),  23  R.  R- 
R.  323,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  323,  where  all  those  preceding 
it  are  collected  or  referred  to;  Spiking  v.  Consolidated  Ry.  &  P.  Co. 
(Utah),  27  R.  R.  R.  457,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  457;  Pittman 
V.  Chicago,  etc.,  R.  Co.  (111.),  27  R.  R.  R.  435,  50  Am.  &  Eng.  R.  Cas., 
N.  S.,  435;  Chesapeake  &  O.  Ry.  Co.  v.  Fortune  (Va.),  27  R.  R  R- 
255,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  255. 
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was  coming,  but  did  not  see  any.     He  did  this,  as  he  testified, 
because  he  felt  that  it  was  necessary  for  his  safety  that  he  should 
do  so.    After  he  had  crossed  the  track  into  East  Main  street  he 
drove  along  nearly  parallel  to  the  track,  at  first  in  about  the  center 
of  the  street  or  ten  feet  from  the  track  and  the  last  part  of  the 
way  about  two  or  three  feet  from  the  track.    His  wagon  was  a 
covered  one  with  no  windows  in  the  sides  or  back  and  he  could 
only  look  ahead  within  such  range  of  vision  as  was  afforded  from 
where  he  sat  by  the  opening  in  the  front  of  the  wagon.    He  could 
not  see  anything  at  the  side  unless  he  stooped  over  or  leaned  over 
and  looked  out.    He  drove  along  until  he  got  opposite  the  drive- 
way that  led  into  his  premises,  when  he  turned  sharp  at  right 
angles  and  crossed  the  track  to  go  into  the  driveway.     The  car 
struck  the  hind  wheel  of  his  wagon  before  he  got  across  the 
track  and  threw  him  out,  causing  the  injuries  complained  of. 
From  North  street  to  the  driveway  was  300  feet,  and,  after  look- 
ing as  he  crossed  the  track  at  North  street,  the  plaintiff  did 
nothing  as  he  drove  along  East  Main  street  to  see  if  a  car  was 
coming,  or  as  he  turned  to  go  into  his  driveway,  or  as  he  drove 
across  the  track.    He  testified  that  he  did  not  hear  any  gong  or 
bell  or  car.     But  there  is  no  evidence  that  he  listened.     To  say 
that  he  did  not  hear  is  as  consistent  with  his  not  listening  as  with 
his  listening  and  not  hearing.    The  uncontroverted  evidence  shows 
that  when  he  turned  to  cross  the  track  and  go  into  the  driveway 
the  car  was  about  160  feet  away.    K  he  had  exercised  ordinary 
precaution  and  leaned  out  of  the  wagon  and  looked  he  would 
have  seen  it.     No  doubt  he  could  properly  trust  something  to 
the  expectation  that  if  a  car  did  come  along  the  motorman  would 
exercise  reasonable  care,  and  would  not  run  into  his  wagon.    He 
was  not  justified,  however,  in  relying  altogether  upon  such  ex- 
pectation, but  was  bound  himself  to  take  proper  measures  for  his 
safety.    Instead  of  doing  that  he  turned  squarely  across  the  track 
in  front  of  a  rapidly  approaching  car  which  was  within  a  short 
distance  without  taking  the  slightest  precaution  to  see  if  a  car 
was  approaching.    He  did  not  rely  upon  the  fact,  if  it  was  a  fact, 
that  a  car  was  not  due,  for  he  testified  that  he  did  not  know  how 
often  nor  exactly  when  the  cars  passed.     He  was  not  justified 
in  relying  solely  upon  the  look  or  glance  which  he  gave  when  he 
crossed  from  North  street  into  East  Main  street  300  feet  away 
and  his  conduct  must  be  condemned  as  careless.     In  Williamson 
V.  Old  Colony  St.  Ry.,  191  Mass.  144,  77  N.  E.  655,  5  L.  R.  A. 
(N.  S.)  1081,  relied  on  by  the  plaintiff,  there  was  evidence  that 
as  the  plaintiff  drove  along  he  "was  listening  to  see  what  he  could 
hear,"  and  in  Jqddrey  v,  Boston  &  Nor.  St.  Ry.  Co.,  198  Mass. 
232,  84  N.  E.  316,  also  relied  on  by  the  plaintiff,  there  was  evi- 
dence tending  to  show  that  before  the  plaintiff  crossed  the  track 
he  "looked  back  to  see  if  it  was  perfectly  safe  to  go  over"  per- 
haps "200  or  300  feet."    That  the  plaintiff  recognized  the  danger 
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is  shown  by  the  precautions  which  he  took  for  his  safety  ^t  the 
North  street  crossing,  but  so  far  as  appears  he  took  no  precau- 
tions to  avoid  a  collision  as  he  turned  to  cross  the  track  into  his 
own  premises.  For  a  case  closely  resembling  this,  although  the 
distance  which  the  plaintiff  drove  before  turning  to  cross  the 
track  was  greater,  see  Seele  t\  Boston  EL  Ry.  Co.,  187  Mass.  248, 
72  N.  E.  971..  See,  also,  Birch  v,  Athol  St.  Ry.  Co.,  198  Mass. 
257,  84  N.  E.  310;  Beirne  v.  Lawrence  &  Methuen  St.  Ry.,  196 
Mass.  173,  83  N.  E.  359;  Fitzgerald  v.  Boston  El.  Ry.  Co.,  194 
Mass.  242,  80  N.  E.  224;  Saltman  v.  Boston  El.  Ry.  Co., 
187  Mass.  243,  72  N.  E.  950;  Donovan  v,  Lynn  &  Boston  St.  Ry. 
Co.,  185  Mass.  533,  70  N.  E.  1029.  In  the  opinion  of  a  majority 
of  the  court  the  exceptions  must  be  overruled. 
Exceptions  overruled. 


In  the  Matter  of  the  Application  of  Mary  Dunn  et  al.,  for 
a'  Writ  of  Mandamus  against  the  Honorable  Edward  R. 
Meek,  District  Judge,  etc. 

(Argued  January  11,  1909.     Decided  February  23,  1909.) 

[29  Sup.  Ct.  Rep.  299.] 

Removal  of  Caused— Case  Involving  Federal  Question — ^Joint  Ac- 
tion— ^"Suit  Arising  Under  Federal  Constitution  or  Laws/' — An  ac- 
tion brougfht  against  a  corporation  created  by  an  act  of  Congress,  and 
against  two  of  its  employees,  to  establish  a  joint  liability  for  negli- 
gence, is,  as  to  the  individual  defendants,  as  well  as  to  the  corporation, 
a  suit  arising  under  the  Federal  Constitution  or  laws,  within  the  mean- 
ing of  the  removal  provisions  of  the  act  of  August  13,  1888  (25  Stat, 
at  L.  433,  chap.  866,  U.  S.  Comp.  Stat.  1901,  p.  508),  and  is  therefore 
removable  to  a  Federal  circuit  court  on  petition  of  all  the  defendants. 

Evidence — ^Judicial  Notice — Federal  Incorporation.* — A  Federal 
court  will  judicially  notice  that  a  corporate  defendant  was  incor- 
porated by  an  act  of  Congress,  even  without  any  averment  of  the  fact 
in  the  petition. 

Courts — Federal  Courts — Districts — Corporate  DefendanLf — A  cor- 

♦For  the  authorities  in  this  series  on  the  subject  of  judicial  notice 
of  things  pertaining  to  railroads,  see  third  foot-note  appended  to 
Funderburg  v.  Augusta  &  A.  Ry.  Co.  (S.  Car.),  30  R.  R.  R.  281,  53 
Am.  &  Eng.  R.  Cas.,  N.  S.,  281;  first  foot-note  appended  to  Patterson 
V.  Missouri  Pac.  Ry.  Co.  (Kan.),  29  R.  R.  R.  695,  52  Am.  &  Eng.  R. 
Cas.,  N.  S.,  695;  foot-note  appended  to  Alabama  G.  S.  R.  Co.  v.  Organ 
Power  Co.  (Miss.),  29  R.  R.  R.  680,  52  Am.  &  Eng.  R.  Ca-s.,  N.  S., 
680. 

tFor  the  authorities  in  this  series  on  the  question  as  to  where  ac- 
tions against  railroads  may  be  brought,  and  upon  whom,  in  such 
actfons.  summons  may  be  served,  see  foot-note  appended  to  North 
Wisconsin  Cattle  Co.  v.  Oregon  S.  L.  R.  Co.  (Minn.),  30  R.  R.  R.  55, 
53  Am.  &  Eng.  R.  Cas.,  N.  S.,  55;  Gerary  v.  Atlantic  Coast  Line  R. 
Co.  (S.  Car.),  29  R.  R.  R.  384,  52  Am.  &  Eng.  R.  Cas,,  N.  S.,  384. 
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poration  created  by  an  act  of  Congress  which,  having  designated 
Dallas,  Texas,  where  its  senior  vice  president  lives,  as  its  general 
office,  maintains  an  office  in  Dallas  county,  and  has  all  the  acts  of  its 
board  of  directors  taken  in  New  York  city  affirmed  by  a  meeting  of 
the  board  at  Dallas  before  they  are  considered  effective,  is  suable  in 
the  northern  district  of  Texas,  under  the  act  of  March  11,  1902  (32 
Stat,  at  h.  68,  chap.  183,  U.  S.  Comp.  Stat.  Supp.  1907,  p.  163),  and  Tex. 
Civ.  Stat  arts.  1222,  1223,  as  being  a  resident  of,  and  doing  business 
in,  that  district,  and  having  an  agent  there  upon  whom  service  can 
properly  be  made. 

Courts — Federal  Courts — District — Bringing  in  N6nresidents. — The 
provision  for  service  of  nonresidents  of  the  district  with  duplicate 
writs,  which  is  made  by  the  act  of  March  11,  1902,  dividing  Texas  into 
four  judicial  districts,  is  not  limited  to  local  actions  of  the  class  de- 
scribed in  the  act  of  March  3,  1875  (18  Stat,  at  L.  470,  chap.  137,  U. 
S.  (3onip.  Stat  1901,  p.  508),  §  8,  providing  for  bringing  in  nonresidents 
in  suits  commenced  to  enforce  any  legal  or  equitable  lien  or  claim 
to,  or  to  remove  any  encumbrance  or  cloud  upon,  real  or  personal 
property  in  the  district  where  such  suit  is  brought. 

Original  application  for  a  rule  to  show  cause  why  mandamus 
should  not  issue  to  the  district  judge  of  the  United  States  for 
the  Northern  District  of  Texas,  commanding  him  and  the  Circuit 
Clourt  for  that  district  to  remand  a  cause  to  the  District  Court 
of  Dallas  County,  Texas,  and  to  desist  from  exercising  any  fur- 
ther jurisdiction  in  the  cause  except  the  entering  of  an  order 
remanding  it  to  the  state  court.  Rule  discharged  and  proceed- 
ings for  mandamus  dismissed. 

Statement  by  Mr.  Justice  Pkckham  : 

This  is  an  original  application  to  this  court  for  a  rule,  directed 
to  the  district  judge  of  the  United  States  for  the  northern  dis- 
trict of  Texas,  directing  him,  and  also  the  circuit  court  of  the 
United  States  for  that  district,  to  show  cause  why  a  mandamus 
should  not  issue,  commanding  that  judge  and  that  court,  and  each 
of  them,  to  remand  a  certain  action  at  law  to  the  district  court 
of  Dallas  county,  Texas,  and  to  desist  from  exercising  any  fur- 
ther jurisdiction  in  the  action,  except  the  entering  of  the  order 
remanding  it  to  the  state  court.  Upon  such  application  a  rule 
was  made  by  this  court  that  the  judge  and  the  court  should  show 
cause,  in  accordance  therewith. 

Upon  service  of  the  rule  being  made,  a  return  has  been  duly 
filed  by  the  district  judge,  acting  for  himself  and  as  judge  of 
the  circuit  court. 

In  the  papers  used  upon  the  application  for  the  writ  and  in 
the  return  of  the  district  judge  made  thereto  the  following  facts 
are  set  forth : 

An  action  was  brought  in  the  state  court  in  the  county  of 
Dallas  and  state  of  Texas  on  the  1st  day  of  August,  1907,  against 
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the  Texas  &  Pacific  Railway  Company  and  two  individuals,  C.  W. 
Slayter  and  Carl  Rasmussen,  who  were,  respectively,  engineer 
and  fireman  on  the  Texas  &  Pacific  Railway,  to  recover  damages 
for  the  negligent  killing  of  J.  J.  Dunn,  the  husband  of  one  of 
the  plaintiffs  and  the  father  of  others.  The  action  was  brought 
against  the  company  and  the  individual  defendants  jointly,  and 
the  petition  in  the  state  court  alleged  that  plaintiffs  resided  in 
Dallas  county,  Texas,  of  which  county  the  plaintiffs  were  in- 
habitants and  residents,  and  that  the  defendant  the  Texas  & 
Pacific  Railway  Company  was  a  corporation  duly  incorporated, 
with  an  office  and  local  agent  in  Dallas  county,  Texas ;  that  the 
defendant  Slayter  was  a  resident  and  citizen  and  inhabitant  of 
Harrison  county,  in  said  state,  and  that  the  defendant  Rasmussen 
was  also  a  resident,  citizen,  and  inhabitant  of  Harrison  county, 
in  the  said  state.  The  petition  then  alleged  that  Dunn  was  killed 
directly  and  proximately  through  the  negligence  of  the  defend- 
ants, who  were  guilty  of  negligence  in  permitting  and  causing 
the  engine  and  train  to  run  into,  against,  and  over  the  said  Dunn, 
and  injuring  him  so  that  he  was  instantly  killed  The  petition 
then  averred  certain  particular  acts  of  negligence  on  the  part  of 
the  defendants  and  sought  to  recover  from  them  on  account  of 
such  negligent  killing  the  sum  of  $85,000.  All  of  the  defendants 
were  duly  served  with  process,  and  within  the  time  required  by 
law  they  all  joined  in  a  petition  to  the  state  court  to  remove  the 
cause  to  the  circuit  court  of  the  United  States  for  the  northern 
district  of  Texas  (which  included  Dallas  county),  and  presented 
bonds  for  such  removal.  The  ground  for  the  removal  was  alleged 
to  be  that  the  Texas  &  Pacific  Railway  Company  was  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  United  States 
by  virtue  of  "An  Act  to  Incorporate  the  Texas  &  Pacific  Railroad 
Company,  and  to  Aid  in  the  Construction  of  Its  Road,  and  for 
Other  Purposes,"  approved  March  3,  1871  [16  Stat,  at  L.  573, 
chap.  122],  and  acts  amendatory  thereof  and  supplemental  thereto, 
by  one  of  which  the  name  and  style  of  the  company  was  changed 
to  the  Texas  &  Pacific  Railway  Company.  The  petition  alleged 
that  the  matter  in  dispute  in  the  case  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  of  $2,000,  and  that  the  suit  arose  under 
the  laws  of  the  United  States,  and  more  especially  under  the  law 
of  the  United  States  constituting  the  charter  of  the  defendant 
and  under  which  it  was  incorporated;  that,  under  the  laws  of 
the  United  States,  the  circuit  court  of  the  United  States  for  the 
norther  district  of  Texas  had  original  jurisdiction  of  the  suit. 
To  the  granting  of  this  application  the  plaintiffs  objected,  among 
other  things,  upon  the  ground  that  the  plaintiffs  had  not  the  right, 
at  the  time  of  the  commencement  of  the  suit,  to  bring  it  in  the 
circuit  court  of  the  United  States  for  the  northern  district  of 
Texas  against  either  of  the  defendants  Slayter  and  Rasmussen, 
and  that  it  appears,  from  the  plaintiffs'  petition  in  the  case,  that 
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it  is  not  removable  to  the  circuit  court  of  the  United  States  for 
the  northern  district  of  Texas  at  the  instance  of  either  of  the 
individual  defendants,  nor  at  the  instance  of  the  railway  com- 
pany :  and  that  it  also  appears  from  the  defendants'  own  petition 
for  the  removal  that  the  case  is  not  removable  to  the  circuit 
court  of  the  United  States  for  the  northern  district  of  Texas  at 
the  instance  of  either  the  defendants  Slayter  or  Rasmussen,  or 
even  at  the  instance  of  the  defendant  railway  company,  or  of  all 
of  them  together. 

The  state  court,  while  holding  that  the  petition  to  remove  to  a 
Federal  court  was  in  all  respects  regular,  and  that  it  was  filed 
in  due  time,  and  that  a  good  and  sufficient  bonjl  had  been  filed, 
held  that  the  petition  did  not  show  proper  grounds  for  removal 
of  the  suit,  and  the  application  for  removal  was  denied. 

Thereupon  the  defendants  in  the  suit  in  the  state  court,  on 
January  13,  1908,  filed  in  the  office  of  the  clerk  of  the  circuit 
court  of  the  United  States  for  the  northern  district  of  Texas, 
at  Dallas,  Texas,  a  copy  of  the  record  in  that  suit.  Before  any 
other  proceedings  were  had  in  the  case  in  the  circuit  court  of  the 
United  States,  and  on  the  20th  of  January,  1908,  the  plaintiflfs 
filed  in  that  court  a  motion  to  remand  the  case.  While  expressly 
denying  that  the  circuit  court  had  jurisdiction  of  the  case,  the 
plaintiffs  moved  the  court  to  remand  it,  for  the  reason  that  the 
suit  did  not  properly  involve  a  dispute  or  controversy  properly 
within  the  jurisdiction  of  the  court,  because,  as  was  saici,  it  did 
not  appear  from  the  record  or  from  the  defendants'  petition  to 
remove  the  cause,  that  any  of  the  defendants  were  inhabitants 
of  the  northern  district  of  Texas,  and  that  there  was  no  denial 
by  the  defendants  of  plaintiffs'  allegation  that  the  individual  de- 
fendants, Slayter  and  Rasmussen,  were  inhabitants  of  Harrison 
county,  Texas,  which  county  is  in  eastern  district  of  Texas.  It 
was  also  averred  that  it  appeared  upon  the  face  of  the  record 
that  there  was  no  separable  controversy  as  to  either  or  any  of 
the  defendants.  The  plaintiffs  further  averred  that  the  railway 
company  had  its  principal  office  in  the  city  of  New  York,  in  the 
southern  district  of  New  York  and  state  of  New  York,  of  which 
district  it  was  an  inhabitant,  and  that  it  was  not  an  inhabitant 
of  the  northern  district  of  Texas,  and  could  not  be  sued  by  the 
plaintiff  in  that  district  by  reason  of  its  being  a  Federal  corpora- 
tion ;  hence  it  had  not  the  right  to  remove  the  cause  to  the  Fed- 
eral court. 

The  defendants  answered  the  petition  to  remand,  and  averred 
that  the  railway  company  was  a  resident  of  and  had  its  domicil 
in  the  northern  district  of  Texas,  and  that  the  individual  defend- 
ants were  jointly  sued  with  the  railway  company,  a  resident  of 
the  district  of  Dallas.  That  no  claim  of  separable  controversy  or 
diverse  citizenship  was  made,  but  the  application  to  remove  was 
based  upon  the  existence  of  a  Federal  question  as  to  all  of  the 


536         Vol  31  R  R  R— Vot  54  Am  &  Eng  R  Cas  N  S 

Dttnn  V.  Meek 

• 

defendants.  That,  although  the  plaintiffs'  petition  in  the  case 
simply  alleged  that  the  railway  company  was  a  corporation  duly 
incorporated,  yet  defendants  alleged  that  it  had  an  office  and 
local  agent  in  Dallas  county,  Texas,  and  it  was  urged  that  the 
court  would  take  judicial  notice  of  the  Federal  character  of  the 
defendant,  notwithstanding  the  plaintiffs  had  neglected  to  allege 
it ;  and  that  the  record  showed  a  general  liability  charged  by  the 
plaintiffs  as  against  all  the  defendants,  and  that  the  Federal  ques- 
tion  as  to  all  of  such  defendants  was  thereby  raised. 

The  motion  made  by  the  plaintiffs  to  remand  the  cause  came 
on  to  be  heard  by  the  district  judge  holding  the  circuit  court,  and 
was  overruled  ai^d  denied. 

No  further  proceedings  have  been  had  in  the  case  in  the  cir- 
cuit court  of  the  United  States,  and  the  case  also  stands  upon  the 
docket  of  the  state  court,  subject  to  call  and  disposition. 

Upon  application,  the  circuit  court  issued  an  injunction  re- 
straining the  plaintiffs  from  continuing  any  proceedings  in  the 
state  court  in  the  action. 

A  motion  was  made  to  dissolve  the  injunction,  which  was  de- 
nied. Madisonvalle  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  239,  49  L.  ed.  462,  25  Sup.  Ct.  Rep.  251. 

The  plaintiffs  insist  that  mandamus  is  the  only  adequate  rem- 
edy under  the  facts  stated,  by  which  they  can  obtain  relief  and 
proceed  with  the  trial  of  their  cause  in  the  state  court. 

Mr.  C.  IV.  Starling  and  Messrs.  Garden,  Starling,  &  Garden, 
for  petitioners. 

Messrs.  Rush  Taggart,  John  F.  Dillon,  and  IV.  L.  Hall,  for 
respondents. 

Mr.  Justice  Peckham,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court: 

It  is  agreed  by  all  that  there  is  in  this  case  nt)  separable  con- 
troversy, and  the  important  question  is  whether,  upon  the  facts 
stated,  a  removal  can  be  ordered,  notwithstanding  the  individual 
defendants  were  made  parties  to  the  suit,  and  were  not  residents 
or  inhabitants  of  the  northern  district  of  Texas  when  sued. 

The  question  arises  under  the  act  of  Congress  of  1888,  relative 
to  the  removal  of  cases  from  state  to  Federal  courts.  25  Stat, 
at  L.  433,  chap.  866,  U.  S.  Comp.  Stat.  1901,  p.  508.  This  act. 
as  its  title  shows,  was  passed  for  the  purpose  of  correcting  the 
enrolment  of  the  act  approved  March  3,  1887  (24  Stat,  at  L. 
552,  chap.  373),  which  amended  the  act  approved  March  3,  1875 
(18  Stat,  at  L.  470,  chap.  137,  U.  S.  Comp.  Stat.  1901,  p.  508). 
The  first  clause  of  the  first  section  of  the  act  of  1888  gave  to 
the  circuit  courts  of  the  United  States  "original  cognizance,  con- 
current with  the  courts  of  the  several  states,  of  all  suits  of  a 
civil  nature,  at  common  law  or  in  equity,  where  the  matter  in 
dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value 
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of  two  thousand  dollars,  and  arising  under  the  Constitution  or 
laws  of  the  United  States,  or  treaties  made,  or  which  shall  be 
made,  under  their  authority." 

The  second  clause  of  that  section  of  the  act  provided  "that  any 
suit  of  a  civil  nature,  at  law  or  in  equity,  arising  under  the  Con- 
stitution or  laws  of  the  United  States,  or  treaties  made,  or  which 
shall  be  made,  under  their  authority,  of  which  the  circuit  courts 
of  the  United  States  are  given  original  jurisdiction  by  the  pre- 
ceding section,  which  may  now  be  pending,  or  which  may  here- 
after be  brought,  in  any  state  court,  may  be  removed  by  the  de- 
fendant or  defendants  therein  to  the  circuit  court  of  the  United 
States  for  the  proper  district/' 

If  the  question  were  as  to  the  right  to  remove  a  case  to  the 
Federal  court  where  the  sole  defendant  was.  a  corporation  created 
by  an  act  of  Congress,  there  can  be  no  dispute  as  to  the  right 
of  such  a  defendant  to  claim  the  removal.  As  the  corporation 
derives  all  its  rights  from  the  law  of  Congress,  a  suit  brought 
against  it  on  account  of  its  action  arises  under  the  Constitution 
or  laws  of  the  United  States.  Osborn  z\  Bank  of  United  States, 
9  Wheat.  738,  817,  828,  6  L.  ed.  204,  223,  225 ;  Pacific  R.  Removal 
Cases,  115  U.  S.  1,  29  L.  ed.  319,  5  Sup.  Ct.  Rep.  1113.  See  also 
act  of  incorporation  of  the  Texas  &  Pacific  Railroad  Company,  16 
Stat,  at  L.  573,  chap.  122,  giving  the  right  to  the  corporation 
(p.  574,  §  1)  to  sue  and  be  sued  in  all  the  courts  of  law  and 
equity  within  the  United  States. 

The  right  to  remove,  under  the  statute,  depends  upon  whether 
the  suit  could  originally  have  been  brought  in  the  circuit  court 
of  the  United  States.  Madisonville  Traction  Co.  v.  St.  Bernard 
Min.  Co.,  196  U.  S.  239,  245,  49  L.  ed.  462,  464,  25  Sup.  Ct. 
Rep.  251 ;  Cochran  v,  Montgomery  County,  199  U.  S.  260,  50 
L  ed.  182,  26  Sup.  Ct.  Rep.  58,  4  A.  &  E.  Ann.  Cas.  451. 

The  question,  then,  is  whether  the  United  States  circuit  court 
for  the  proper  district  (northern  district  of  Texas)  would  have 
had  jurisdiction  of  a  suit  commenced  in  that  district  by  the  plain- 
tiffs against  the  railway  company  and  the  two  individual  de- 
fendants. A  suit  against  the  company  would,  as  we  have  seen, 
be  one  arising  under  the  Constitution  or  laws  of  the  United 
States,  and  as  the  individual  defendants  resided  in  the  state  of 
Texas  (the  same  state  as  the  plaintiffs)  the  ground  of  juris- 
diction of  the  Federal  court  as  to  them  must  be  that,  by  joining 
all  as  defendants  in  a  joint  action  for  the  same  wrong  done  by 
all  of  them,  the  plaintiffs  thereby  made  the  suit  against  the  in- 
dividual defendants  also  one  which  arises  under  the  Constitution 
or  laws  of  the  United  States. 

The  plaintiffs  themselves  have  made  the  act  of  which  they 
complain  a  joint  one,  and,  being  one  which  arises  under  the  Con- 
stitution and  laws  of  the  United  States  as  to  one  of  the  defend- 
ants, it  becomes  so  as  to  all,  because  it  is  joint.     The  Federal 
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character  permeates  the  whole  case,  including  the  individual  de- 
fendants as  well  as  the  corporation.  The  case  which  plaintiffs 
make  in  their  petition  in  the  suit  must  determine  the  character 
of  the  cause  of  action.  Alabama  G.  S.  R.  Co.  v,  Thompson,  200 
U.  S.  206,  216,  50  L.  ed.  441,  446,  26  Sup.  Ct.  Rep.  161,  4  A. 
&  E.  Ann.  Cas.  1147.  The  acts  of  the  individual  defendants 
were  not  necessarily,  in  and  of  themselves,  inherently  of  a  Fed- 
eral nature. 

In  Landers  v.  Felton,  73  Fed.  311,  the  question  arose  whether 
an  action  brought  against  the  receiver  of  a  United  States  court, 
and  others  who  were  citizens  of  the  same  state  as  that  of  the 
plaintiflF,  to  establish  a  joint  liability  of  all  the  defendants,  was  a 
suit  arising  under  the  laws  or  Constitution  of  the  United  States. 
The  court  held  that  it  was,  saying:  "No  separate  liability  could 
be  asserted  against  the  receiver  .  .  .  except  by  virtue  of  the 
same  laws.  Therefore  the  joint  liability  of  the  defendants  with 
the  receiver  arises  under  the  laws  and  Constitution  of  the  United 
States.  If  the  plaintiff  wished  to  sue  the  other  defendants  with- 
out joining  the  receiver,  he  hiad  his  election  to  do  so,  because  the 
liability  of  joint  tort  feasors  is  also  several.  He  might,  there- 
fore, have  maintained  his  action  against  the  resident  defendants 
in  a  state  court,  without  any  possibility  of  removal  to  a  Federal 
court.  He  elected,  however,  to  join  the  resident  defendants  with 
a  person  against  whom  he  could  establish  no  liability,  in  the 
capacity  in  which  he  sues  him,  except  by  virtue  of  the  laws  of 
the  United  States.  Therefore  the  joint  cause  of  action  which 
he  asserts  against  all  the  defendants  must  find  its  sanction  in  the 
Federal  statutes.  Hence,  the  cause  of  action  is  removable.  The 
state  court  was  in  error  in  denying  the  petition  of  the  receiver, 
and  the  motion  to  remand  is  overruled."  • 

In  Lund  v,  Chicago,  R.  I.  &  P.  R.  Co.,  78  Fed.  385,  a  suit  was 
brought  in  the  state  court  against  that  company,  together  with 
the  Union  Pacific  Railroad  Company  and  its  receivers.  One  was 
a  state,  and  the  other  a  United  States,  corporation.  The  Union 
Pacific,  by  its  receivers,  filed  a  petition  for  removal  of  the  cause, 
and  a  motion  to  remand  was  made,  and  it  was  urged  that  the 
cause  was  not  removable  because  the  state  corporation  Was  joined 
«  with  the  Union  Pacific,  and  that,  as  to  the  state  corporation,  no 
Federal  law  was  involved,  and  it  could  not  remove  the  cause 
to  the  Federal  court.  The  court  held  the  defense  was  not  well 
taken;  that  the  statute  organizing  the  Union  Pacific  Railway 
necessarily  involved  a  Federal  law,  and,  as  it  was  a  joint  cause 
of  action,  it  was  clear  that  the  whole  case  arose  under  the  Federal 
law ;  that  while  a  suit  against  the  Rock  Island  company,  the  state 
corporation,  could  have  been  maintained  without  reference  to 
the  Federal  laws,  yet,  as  it  was  sought  to  hold  the  Union  Pacific 
Railway  Company  and  its  receivers  jointly  with  the  state  com- 
pany, then  a  new  character  ,was  given  to  the  action  and  a  new 
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element  was  introduced;  to  wit,  the  laws  of  the  United  States;, 
therefore,  as  it  was  necessary,  in  order  to  maintain  the  action 
against  the  defendants  jointly,  to  invoke  the  Federal  law,  the 
case  was  one  arising  under  the  laws  of  the  United  States,  and 
hence  the  whole  case  was  removable  under  the  statute.  In  such 
case  it  was  said  the  Federal  question  affects  all  parties  defendant 
in  the  suit,  entitling  it  to  be  removed  where  all  the  parties  unite 
in  the  petition.  Martin  v,  St.  Louis  Southwestern  R.  Co.,  134 
Fed.  134,  is  to  the  same  effect.  And  see  Fisk  v.  Union  P.  R.  Co.,  8 
Blatchf.  243,  Fed.  Cas.  No.  4,828,  per  Circuit  Justice  Nelson  and 
Judge  Blatchford,  opinion  by  Justice  Nelson,  upon  question  of 
removal  where  the  case  arises  out  of  the  Constitution  or  laws 
of  United  States,  although  some  of  the  defendants  could  not 
themselves  apply  to  remove  ij. 

We  are  aware  that  a  different  view  has  been  taken  of  the  rights 
of  defendants  situated  like  those  in  this  case  by  the  supreme  court 
of  the  state  of  Texas  in  Texas  &  P.  R.  Co.  v.  Huber  (May  2, 
1906)  100  Tex.  1,  92  S.  W.  832;  Eastin  v.  Texas  &  P.  R.  Co. 
(May  2,  1906)  99  Tex.  654,  92  S.  W.  838;  but,  as  this  is  a  case 
where  we  are  called  upon  to  exercise  our  own  judgment,  we  have 
come  to  a  different  conclusion,  notwithstanding  our  great  respect 
for  the  decisiotis  of  the  courts  of  that  state. 

Although  the  plaintiffs,  in  their  original  petition  in  the  state 
court,  state  that  the  railway  company  was  a  corporation,  duly 
incorporated,  with  an  office  and  local  agent  in  Dallas  county, 
Texas,  the  fact  that  the  corporation  was  incorporated  by  an  act 
of  Congress  will  be  noticed  by  the  court,  even  without  an  aver- 
ment of  that  fact  in  the  petition.  Texas  &  P.  R.  Co.  v.  Cody,  166 
U.  S.  606,  610,  41  L.  ed.  1132,  1134,  17  Sup.  Ct.  Rep.  703 ;  Texas 
&  P.  R.  Co.  V,  Barrett,  166  U.  S.  617,  41  L.  ed.  1136,  17  Sup.  Ct. 
Rep.  707. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Martin,  178  U.  S.  245,  44  L. 
ed.  1055,  20  Sup.  Ct.  Rep.  854,  the  action  was  brought  by  the 
administrator  of  William  Martin  against  the  Chicago,  Rock 
Island,' &  Pacific  Railroad  Company  (a  state  corporation),  Clark 
and  others,  and  the  receivers  of  the  Union  Pacific  Railway  Com- 
pany, in  the  district  court  of  Clay  county,  Kansas,  to  recover  dam- 
ages for  the  death  of  decedent.  The  Union  Pacific  Railway  was 
a  Federal  corporation,  and  its  receivers  were  appointed  by  the 
Federal  court.  Application  to  remove  the  cause  to  the  Federal 
court  was  made  by  the  receivers  of  the  Union  Pacific,  which  ap- 
plication was  not  joined  in  by  the  state  corporation,  and  the  ap- 
plication was  denied,  because  all  the  defendants  were  charged 
with  jointly  causing  the  death  of  plaintiff's  intestate,  and  all  did 
not  join  in  the  petition  for  removal.  The  case  was  tried  and 
judgment  obtained  for  the  plaintiff  in  the  state  court,  and  was 
taken  on  error  to  the  supreme  court  of  Kansas  and  there  affirmed. 
59  Kan.  437,  53  Pac.  461.    In  this  court  the  chief  justice,  speak- 


540       Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 

Dunn  V.  Meek 

ing  for  the  court,  said :  "Assuming  that  -as  to  the  receivers  the 
case  may  be  said  to  have  arisen  under  the  Constitution  and  laws 
of  the  United  States,  the  question  is  whether  it  was  necessary  for 
the  Chicago,  Rock  Island,  &  Pacific  Railroad  Company,  defend- 
ant, to  join  in  the  application  of  its  codefendants,  the  receivers 
of  the  Union  Pacific  Railway  Company,  to  effect  a  removal  ta  the 
circuit  court."  Upon  consideration  of  the  removal  statutes  it  was 
held  that  it  was  necessary  for  the  state  corporation  to  join  in  the 
application.  Here  all  of  the  defendants  have  joined,  and,  as  we 
have  seen,  they  are  all,  under  the  circumstances,  able  to  assert  and 
claim  the  right  of  removal  of  the  cause  to  a  Federal  court.  It 
was  held  in  the  Martin  Case,  supra,  that  there  was  no  separable 
controversy,  and  so  failure  of  all  the  defendants  to  join  could  not 
be  excused. 

Some  further  objections  are  taken  to  the  right  of  plaintiflPs  to 
maintain  this  suit  in  the  Federal  court,  and  therefore  to  the  right 
of  the  defendants  to  remove  from  a  state  court.  The  objection 
is  that  the  defendants  Slayter  and  Rasmussen  were  not  residents 
of  the  northern  district  of  Texas,  but,  on  the  contrary,  were  res- 
idents of  the  eastern  district,  and  consequently  could  not  be  sued 
in  the  former  district;  and  also  that  the  railway  company  was 
not  a  resident  of  the  state  of  Texas,  but  was  a  resident  of  the 
southern  district  of  the  state  of  New  York.  Upon  the  latter 
question  the  facts  on  deposition  before  the  United  States  district 
judge  in  Texas  showed  that  the  company  maintained  an  office  in 
Dallas  county,  Texas,  and  that  the  senior  vice  president  lived  in 
Dallas,  and  that  for  many  years  the  company  had  designated  Dal- 
las as  its  general  office,  and  that  all  the  acts  of  the  board  of 
directors  taken  in  New  York  city  are  subsequently  affirmed  by  the 
meeting  of  the  board  at  Dallas  before  they  are  considered  effect- 
ive. We  are  of  opinion  that  the  defendant  company  was  liable 
to  suit  in  the  northern  district. 

By  §  10  of  the  act  of  Congress  entitled  "An  Act  to  Divide  the 
State  of  Texas  into  Four  Judicial  Districts,"  approved  March  11, 
1902  (32  Stat,  at  L.  68,  chap.  183,  U.  S.  Comp.  Stat.  Supp.  1907, 
p.  163),  provision  is  made  for  the  service  of  process  against  de- 
fendants, and,  if  there  be  more  than  one  defendant,  arid  they  re- 
side in  different  divisions  of  the  district  or  in  different  districts, 
the  plaintiff  can  sue  in  either  division  or  in  either  district  in 
which  one  or  more  of  the  defendants  may  reside,  sending  a  dupli- 
cate writ  or  writs  to  the  other  defendant  or  defendants,  upon 
which  the  clerk  shall  indorse  that  the  writ  thus  sent  is  a  copy  of 
a  writ  sued  out  of  the  court  of  the  proper  division  of  said  district. 

Articles  1222  and  1223  of  the  Civil  Statutes  of  Texas  provide 
for  the  service  of  process  in  suits  against  incorporated  companies 
or  foreign  public  or  private  corporations.  * 

Under  these  various  statutes  the  plaintiffs  would  have  the  right 
to  sue  the  Texas  &  Pacific  Railway  Company  in  the  northern  dis- 
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trict  of  Texas,  because  it  was  a  resident  of  and  doing  business  in 
that  district,  and  had  an  agent  there  upon  whom  service  could 
properly  be  made. 

The  individual  defendants,  Slayter  and  Rasmussen,  being  res^ 
idents  of  the  eastern  district  of  Texas,  could,  under  §  10  of  the 
act  above  mentioned,  be  served  with  duplicate  writs,  and  so  the 
circuit  court  would  obtain  jurisdiction  over  them  also. 

We  do  not  think  that  the  10th  section  of  the  act  of  1902,  supra, 
should  be  limited  so  as  to  apply  only  to  local  actions  of  the  class 
desaibed  in  §  8  of  the  act  of- 1875.  18  Stat,  at  L.  470,  chap.  137, 
U.  S.  Comp.  Stat.  1901,  p.  508.  That  section  relates  to  suits 
commenced  to  enforce  any  legal  or  equitable  lien  or  claim  to  or 
to  remove  any  encumbrance  or  cloud  upon  real  or  personal  prop- 
erty in  the  district  where  such  suit  is  brought.  The  first  part  of 
§  10  does  not  so  limit  its  application,  while  the  latter  part  makes 
special  provision  for  suits  and  actions  affecting  the  title  to  real 
estate,  which  directs  that  the  action  must  be  brought  where  such 
real  estate  is  in  whole  or  in  part  situated. 

We  are  of  opinion  that  the  Circuit  Court  of  the  United  States 
obtained  jurisdiction  by  the  proceedings  for  the  removal  of  the 
case  to  that  court,  and  the  rule  to  show  cause  is  therefore  dis- 
charged and  the  proceedings  in  this  court  to  obtain  a  mandamus 
are  dismissed. 

Mr.  Justice  Harlan  dissented. 


McCuLLOCH  ,et  al,  v.  Southern  Ry.  Co.  et  al. 

(Supreme  Court  of  North  Carolina,  Dec.  2,  1908.) 

[62  S.  E.   Rep.  1096.] 

Railroads — ^Leases — Rights  and  Liabilities  of  Lessors  and  Lessees.'*' 

—A  lessor  railroad  company  is  liable  for  the  acts  of  its  lessee  done 
in  the  performance  of  the  public  duties  of  lessor. 

Trespass — ^Actions — Parties. — A  grantor,  under  whose  deed  a  tres- 
passer undertakes  to  justify,  is  not  a  necessary  or  proper  party  to 
an  action  for  the  trespass. 

Railroads — Leases — Rights  and  Liabilities  of  Lessors  and  Lessees.* 
—A  lessor  railroad  company  is  not  liable  for  the  acts  of  its  lessee, 
done  outside  of  its  rights  under  the  lease,  and  not  in  the  performance 
of  the  public  duties  of  lessor. 

Railroads — Leases — Rights  and  Liabilities  of  Lessors  and  Lessees — 
Right  of  Way. — An  entry  upon  land  and  taking  thereof  by  a  lessee 

*See  foot-note  appended  to  Travis  v.  Kansas  City,  etc.,  Ry.  Co. 
(La.),  24  R.  R.  R.  694,  47  Am.  &  Eng.  R.  Cas..  N.  S.,  694;  foot-note 
appended  to  Carleton  v.  Yadkin  R.  Co.  (N.  Car.),  24  R.  R.  R.  423,  47 
Am.  &  Eng.  R.  Cas.,  N.  S.,  423. 
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railroad  company  which  may  be  justified  under  the  charter  of  the 
lessor  railroad  company,  and  which  is  done  in  furtherance  of  its 
business,  is  lawful,  and  there  is  no  cause  of  action  against  either 
company. 

Removal  of  Causes — ^Amount  in  Controversy — ^Time  of  Determina- 
tion— "Matter  in  Dispute/' — ^The  right  to  remove  an  action,  wherein  a 
money  judgment  is  demanded,  to  the  federal  court  is  determined  by 
the  sum  demanded  as  appears  by  the  record  at  the  time  the  petition 
for  removal  is  filed;  and,  where  an  amendment  is  made,  the  sum  last 
demanded  is  "the  matter  in  dispute." 

Removal  of  Causes — Filing  Petition  and  Bond  in  State  Court- 
Effect— Under  Act  March  3,  1887,  c.  373,  §  1,  24  Stat.  554  (U.  S, 
Comp.  St.  1901,  p.  510),  providing  that,  on  filing  a  petition  and  bond 
in  a  state  court  for  removal  to  a  federal  court,  it  shall  be  the  duty  of 
the  state  court  to  accept  the  petition  and  bond  and  proceed  no  further, 
the  jurisdiction  of  the  state  court  ceases  eo  instante,  and  the  court 
is  without  jurisdiction  to  declare  that  an  amended  complaint  does  not 
state  a  cause  of  action  against  defendant  and  remit  plaintiff  to  his 
original  complaint,  and  thereby  prevent  a  removal  because  the  amount 
involved  is  not  within  federal  jurisdiction. 

Removal  of  Causes — Subject  of  Controversy — Condemnation  Pro- 
cee<£ngs. — An  action,  wherein  it  was  alleged  that  plaintiffs  were  the 
owners  and  in  possession  of  a  tract  of  land  on  which  defendant  rail- 
road company  had  committed  a  trespass,  and  that  it  was  undertaking 
to  justify  under  a  deed  to  another  railroad  company,  its  lessor,  and 
that  the  trespass  could  not  be  justified  thereunder  because  the  land 
was  not  taken  to  carry  on  the  business  of  lessor  railroad  company, 
but  for  the  separate  business  of  defendant  company,  did  not  involve  a 
question  of  whether  property  shoul(i  be  appropriated  under  the  power 
of  eminent  domain  against  the  owner's  w^ill,  of  which  the  federal 
court  would  have  no  jurisdiction  so  as  to  prevent  a  removal,  but  in- 
volved solely  a  question  as  to  what  compensation  should  be  paid 
for  an  unwarranted  use  of  the  land,  by  defendant  company,  consti- 
tuting a  trespass. 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Guilford  County;  E.  B.  Jones, 
Judge. 

Action  by  J.  F.  McCulloch  and  others  against  the  Southern 
Railway  Company  and  the  North  Carolina  Railroad  Company. 
Defendant  Southern  Railway  Company  filed  a  petition  for  re- 
moval to  the  federal  court,  which  was  denied,  and  it  appeals. 
Reversed. 

IV.  B,  Rodman  and  Wilson  &  Ferguson,  for  appellants. 
Scott  &  McLean,  Justice  &  Broadhurst,  and  Dougl^ts  &  Doug- 
hs, for  appellees. 

Brown,  J.  The  history  of  this  case  is  as  follows:  Action  was 
commenced  August  1,  1903.     The  pleadings  were  filed  and   the 
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cause  came  on  for  trial  at  the  July  term,  1907,  and  a  judgment 
was  rendered  in  favor  of  defendants  dismissing  the  action.  From 
this  judgment  plaintiffs  appealed  to  the  Supreme  Court,  and  the 
appeal  was  heard  at  the  fall  term,  1907,  upon  an  agreed  state  of 
facts.  146  N.  C.  316,  59  S.  E.  S82.  A  new  trial  was  awarded, 
and  the  court  suggested  to  plaintiff  an  amendment  to  the  plead- 
ings. The  plaintiff,  on  the  1st  day  of  April  term,  1908,  of  the 
superior  court  of  Guilford  county,  acting  in  accordance  with  the 
suggestion  of  this  court  filed  an  amendment  to  the  complaint,  and 
instantly  the  defendant  Southern  Railway  Company  filed  a  peti- 
tion for  removal.  The  court  overruled  the  motion  to  remove, 
and  defendant  Southern  Railway  Company  appealed. 

The  Southern  Railway  Company  is  the  lessee  of  the  North 
Carolina  Railroad  Company,  and  as  such  is  operating  the  line 
of  railway  extending  from  Charlotte  through  Greensboro  to 
Goldsboro.  As  such  lessor,  the  North  Carolina  Company  is  lia- 
ble for  the  acts  of  the  lessee  done  in  the  performance  of  the  duties 
of  the  lessor  as  a  common  carrier.  The  effect  of  the  franchise  to 
construct  and  operate  a  railroad  is  to  require  the  licensee  to  per- 
fomi  certain  public  duties,  and  the  licensee  cannot  avoid  its  part 
of  this  contract  with  the  sovereign  by  subletting  its  franchise. 
The  licensee  from  the  state  nevertheless  remains  liable  for  the 
manner  in  which  its  lessee  performs  these  public  duties  which  the 
lessor  has  agreed  with  the  public  to  perform.  Logan  v.  Railroad, 
116  N.  C.  940,  21  S.  E.  959.  Upon  no  other  principle  of  law  can 
the  decision  in  the  Logan  Case  be  sustained.  It  has  never  been 
held  by  any  court  that  the  lessor  of  a  railroad  company  is  liable 
for  the  tortious  acts  of  its  lessee  done,  not  while  carrying  on 
the  business  of  its  lessor,  but  while  carrying  on  an  entirely  sep-. 
arate  and  distinct,  though  similar,  business  of  its  own. 

The  gravamen  of  the  plaintiffs*  complaint  is  that  they  are  the 
owners  and  in  possession  of  a  tract  of  land,  on  which  the  South- 
em  Railway  has  committed  a  trespass,  and  that  it  is  undertaking 
to  justify  its  tortious  act  under  a  certain  deed  to  the  North  Car- 
olina Company,  its  lessor,  and  that  the  trespass  of  the  Southern 
on  this  land  cannot  be  justified  under  that  title,  because  the  land 
was  not  taken  to  carry  on  the  business  of  the  North  Carolina 
Railroad  Company,  but  for  the  separate  and  independent  business 
of  the  Southern  Railway  Company,  How  is  the  North  Carolina 
Railroad  Company  interested  in  an  action  of  trespass  against  the 
Southern  Railway  Company?  It  is  no  more  interested  than 
any  other  grantor  under  whose  deed  any  alleged  trespasser  uftder- 
takes  to  justify,  and  such  grantor  is  admittedly  not  a  necessary 
or  proper  party  to  the  action  for  damages  for  the  supposed  tres- 
pass. If  this  act  of  taking  possession  of  the  locus  in  quo  was  an 
act  done  in  the  conduction  of  the  public  business  of  the  North 
Carolina  Railroad  Company,  and  which  the  North  Carolina  Rail- 
road Company  was  under  the  law  required  to  do,  then  under  the 
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former  decision  in  this  case,  the  plaintiffs'  action  fails  entirely 
and  should  be  dismissed.  The  plaintiffs  recognize  this,  and  seek 
to  avoid  it  by  expressly  alleging  in  section  11  of  the  complaint 
that  the  act  of  taking  possession  of  this  locus  in  quo  was  not 
done  in  the  conduct  of  the  public  business  of  the  {>Jorth  Car- 
olina Company,  but  for  the  purpose  of  conducting  a  separate 
and  distinct  part  of  the  Southern's  business.  The  former  com- 
pany, according  to  the  complaint,  has  done  nothing.  Upon  what 
principle  of  law,  then,  can  it  be  held  liable  for  the  acts  of  the 
Southern,  alleged  by  the  plaintiff  to  be  done  outside  of  and  be- 
yond its  rights  under  the  lease,  it  being  expressly  denied  in  the 
complaint  that  these  alleged  wrongful  acts  of  the  Southern  were 
done  in  the  performance  of  the  public  duties  which  it  had  under- 
taken to  discharge  for  the  North  Carolina  Company  as  its  lessee? 
A  cursory  reading  of  the  former  opinion  in  this  case  .will  dis- 
close that  the  very  gropnd  upon  which  a  new  trial  was  awarded 
is  that  the  Southern  Railway  Company  was  doing  the  acts  com- 
plained of,  not  in  the  performance  of  the  public  duties  of  the 
North  Carolina  Railroad  Company,  but  in  the  performance  of 
the  duties  of  the  Southern  Railway  Company,  because  it  owns 
and  operates  certain  other  railroads,  and  that  the  acts  are  done 
in  performance  of  the  public  duties  of  those  roads,  and,  plaintiffs' 
predecessors  in  title,  not  having  granted  the  land  which  was  taken 
to  be  used  for  that  purpose,  it  was  placing  an  additional  servi- 
tude on  the  land,  and  for  this  additional  servitude  the  Southern 
Railway  Company  should  be  made  to  pay.  If  this  alleged  act  in 
entering  upon  and  taking  the  locus  in  quo  may  be  justified  under 
the  charter  of  the  North  Carolina  Company,  and  was  done  in 
furtherance  of  its  business,  then  it  is  lawful,  and  there  is  no 
cause  of  action  against  either  company.  Raleigh  &  A.  Air  Line 
R.  R.  V.  Sturgeon,  120  N.  C.  225,  26  S.  E.  779;  Railroad  v,  Olive, 
142  N.  C.  257,  5d  S.  E.  263.  If  the  appropriation  of  the  prop- 
erty may  not  be  so  justified,  then  only  the  Southern  can  be  held 
liable,  and  in  any  event  the  North  Carolina  Company  is  not 
liable  upon  the  facts  stated  in  the  complaint.  It  is  plain  that  the 
controversy  is  not  only  separable,  but  that,  under  the  pleadings 
and  the  former  opinion  of  this  court,  there  is  only  one  contro- 
versy, and  that  is  between  the  plaintiffs  and  the  Southern  Rail- 
way Company.  That  was  the  ruling  of  this  court  when  it  held 
that  the  judge  of  the  superior  court  should  have  submitted  the 
issues  set  out  in  the  former  opinion  on  page  319  of  146  N.  C. 
on  page  884  of  59  S.  E.,  for  those  issues  present  a  controversy 
with  the  Southern  Railway  only. 

It  is  suggested  that  the  amended  complaint,  in  which  the  dam- 
ages are  laid  at  $4,000,  filed  in  pursuance  of  our  opinion  at  the 
last  term,  does  not  state  a  cause  of  action  against  the  Southern 
Railway,  and  therefore  the  plaintiff  would  be  remitted  to  his  first 
complaint  for  $1,500,  a  sum  not  within  the  federal  jurisdiction. 
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This  contention  does  not  appear  to  find  much  support  in  the 
following  clause  of  that  opinion:    "The  plaintiffs  are  entitled  in 
this  action  to  have  permanent  damages  assessed  in  the  nature 
of  condemnation  for  the  additional  burden  placed  upon  the  lot 
by  its  use  for  purposes  other  than  those  for  which  defendant  uses 
the  lot  purely  as  lessee  of  the  North  Carolina  Railroad  Company. 
Hodges  V.  Tel.  Co.,  133  N.  C.  225,  45  S.  E.  572,  in  which  case 
this  proposition  is  so  clearly  and  fully  reasoned  out  by  Connor,  J., 
with  full  citation  of  authorities."     But  we  are  prevented  from 
considering  this  question  because,  having  held  that  the  contro- 
versy is  separable,  and  that  no  cause  of  action  is  stated  against 
the  North  Carolina  Railroad  Company,  when  the  petition  and 
bond  for  removal  was  filed  by  the  Southern  Railway  Company, 
the  jurisdiction  of  the  state  court  was  at  once  ousted,  and  that 
court  can  proceed  no  further.     When  a  money  judgment  is  de- 
manded, as  in  this  case,  the  rig^ht  of  removal  is  determined  by 
the  sum  demanded  as  appears  by  the  record  at  the  time  the  pe- 
tition is  filed.     When  an  amendment  is  made,  the  sum  last  de- 
manded is  "the  matter  in  dispute."    Moon  on  Rem.  §  88.    After 
the  petition  and  bond  for  removal  are  filed,  the  jurisdiction  of 
the  state  court  ceases  eo  instanti.    It  can  make  no  order,  except 
that  further  proceedings  be  suspended.    The  plaintiff  cannot  even 
take  a  nonsuit.     He  must  go  into  the  federal  court  to  do  that. 
If  the  state  court  has  no  jurisdiction  to  allow  a  nonsuit,  how  can 
it  take  jurisdiction  to  pass  on  the  validity  of  a  cause  of  action  ? 
In  this  case,  according  to  this  court,  there  are  two  causes  of  action 
attempted  to  be  pleaded.     If  the  controversy  is  separable,  as  it 
is  practically  admitted  to  be,  it  is  removable.     If,  then,  the  state 
jurisdiction  ceases  when  the  petition  is  filed,  so  that  a  nonsuit 
could  not  be  taken,  whence  does  the  state  court  acquire  juris- 
diction to  declare  the  larger  cause  of  action  invalid  so  as  to 
prevent  a  removal? 

The  federal  statute  prescribes  that  when,  and  as  soon  as,  such 
petition  and  bond  are  filed  in  an  action,  "it  shall  then  be  the  duty 
of  the  state  court  to  accept  said  petition  and  bond  and  proceed 
no  further  in  such  suit."  Act  March  3,  1887,  c.  373,  §  1,  24  Stat. 
554  (U.  S.  Comp.  St.  1901,  p.  510).  In  construing  this  statute 
in  a  case  like  this,  this  court  has  said:  "The  intention  so  ex- 
pressed is  that  the  jurisdiction  of  the  state  court  shall  cease  at 
once  upon  the  application  sufficiently  made  for  the  removal  of 
the  action.  The  latter  in  its  condition,  in  all  respects,  at  the  time 
must  be  removed.  It  is  not  intended  that  the  state  court  shall 
after  that  time  have  control  of  the  action  for  the  purpose  of 
changing  its  nature  or  condition,  or  the  form  thereof,  or  the 
pleadings  therein,  in  any  respects  whatever.  It  then  ceases  to 
have  jurisdiction,  and  has  no  authority  to  make  any  order,  decree, 
or  judgment  in  the  action.  This  is  settled  by  many  decisions 
of  the  United  States,  several  of  them  much  like  this  case.''    Mer- 
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riman,  C.  J.,  in  Winslow  v,  Collins,  speaking  for  a  unanimous 
court,  including  our  present  Chief  Justice,  110  N.  C,  121,  14 
S.  E.  512. 

If  this  case  involves  a  separable  controversy,  or  a  single  con- 
troversy with  the  Southern  Railway  Company,  as  is  practically 
admitted  and  heretofore  decided,  then  this  court  has  no  juris- 
diction to  pass  on  the  validity  of  any  cause  of  action  set  out  in 
the  complaint,  and  could  not  even  allow  a  nonsuit.  Its  juris- 
diction terminated  with  the  filing  of  the  petition  and  bond. 
Kanouse  ?'.  Martin,  15  How.  198,  14  L.  Ed.  660;  Railroad  zk 
Koontz,  104  U.  S.  5,  26  L.  Ed.  643 ;  Railroad  v.  Dunn,  122  U. 
S.  513,  7  Sup.  Ct.  1262,  30  L.  Ed.  1159;  S.  S.  Co.  v,  Tugman, 
106  U.  S.  118,  1  Sup.  Ct.  58,  27  L.  Ed.  87;  Kern  v.  Huidekoper, 
103  U.  S.  485,  26  L,  Ed.  354;  Marshall  v.  Holmes,  141  U.  S. 
589,  12  Sup.  Ct.  62,  35  L.  Ed.  870. 

No  order  of  the  superior  court,  or  of  this  court,  was  essential 
to  the  removal,  nor  to  put  an  end  to  the  state  jurisdiction.  It 
terminated  eo  instanti  bv  force  of  the  statute.  Stone  v,  S.  C, 
117  U.  S.  430,  6  Sup.  Ct.  799,  29  L.  Ed.  962;  Ins.  Co.  v.  Dunn, 
19  Wall.  214,  22  L.  Ed.  68. 

The  plaintiff  could  not  withdraw  the  amended  complaint  if  he 
desired,  nor  could  the  court  allow  him  to  do  so.  This  is  held 
in  Winslow  v.  Collins,  supra,  where  it  is  said :  "Hence,  also  the 
order  allowing  the  amendment  striking  out  the  second  cause  of 
action  was  unauthorized  and  without  force."  In  that  case  the 
second  cause  of  action  was  stricken  out  in  the  superior  court,  so  as 
to  bring  the  sum  in  controversy  below  the  federal  jurisdiction. 
Dillon  on  Removal,  pp.  66,  68;  Foster's  Fed.  Prac.  385;  Moon 
on  Removal,  pp.  71,  72,  and  notes.  The  Tobacco  Case,  144  N. 
C.  369,  57  S.  E.  5,  was  before  us  upon  the  question  of  removal 
to  the  federal  court.  This  court  refused  to  consider  whether 
the  complaint  stated  a  cause  of  action,  saying  "Whether  the 
plaintiff  in  its  complaint  has  set  forth  any  actionable  wrong  is 
not  open  for  us  at  this  time."  The  authorities  are  conclusive 
that,  where  at  the  time  the  petition  and  bond  are  filed  the  record 
as  it  then  stands  shows  on  its  face  a  removable  cause,  or  a  sep- 
arable controversy  which  is  removable  as  to  one  defendant,  the 
state  court  has  no  jurisdiction  to  make  any  order  whatever,  ex- 
cept that  it  will  proceed  no  further. 

We  have  considered  the  suggestion  that  the  defendant,  the 
Southern  Railway  has  no  power  of  condemnation,  and  therefore 
permanent  damages  cannot  be  assessed,  so  that  no  cause  of  action 
is  stated  in  the  amended  complaint,  and  we  have  shown  by  con- 
trolling authority  that,  after  the  petition  was  filed,  the  juris- 
diction of  the  state  court  was  ousted,  and  that  therefore  we  are 
debarred  from  considering  that  question.  It  is  again  suggested 
that  this  is  a  condemnation  proceeding  in  which  the  Southern 
Railway  Company  is  attempting  to  exercise  the  power  of  eminent 
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domain  under  the  laws  of  this  state,  and  that  the  United  States 
courts  have  no  jurisdiction  over  such  proceedings.  We  will  not 
advert  to  the  apparent  inconsistency  of  the  two  contentions,  but 
only  to  the  fact  that  we  have  practically  held,  in  the  former  opin- 
ion in  this  case,  that  this  is  not  a  condemnation  proceeding,  but 
a  civil  action,  in  which  the  plaintiffs  are  entitled  to  damages  in 
the  "nature  of  condemnation/'  The  railway  company  does  not 
seek  to  condemn  plaintiff's  land.  That  land  was  conveyed  by 
plaintiffs  to  the  North  Carolina  Railroad  Company  by  deed,,  and 
is  within  its  right  of  way  and  necessary  for  the  use  of  that  com- 
pany. The  Southern  Railway  Company  could  not  condemn  it 
if  it  had  the  right  of  eminent  domain,  as  it  is  already  devoted 
to  and  necessary  for  the  exercise  of  the  franchise  of  the  North 
Carolina  road.  Railroad  v.  Railroad,  83  N.  C.  489.  The  Southern 
Railway  does  not  claim  any  right  or  seek  to  condemn  this  land, 
but  contends  that  it  does  not  need  to  condemn  it,  as  it  has  the 
right  to  use  it  as  lessee  of  the  North  Carolina  Company.  The 
plaintiffs  only  ask  for  compensation  for  what  they  aver  is  an 
unwarranted  use  of  the  land  by  the  Southern  Railway  Company 
constituting  in  law  a  trespass.  In  our  former  opinion  the  con- 
tention of  plaintiff  is  stated  by  the  Chief  Justice,  with  his  usual 
clearness,  as  follows:  ''The  plaintiffs  in  their  brief  submit  that 
this  is  all  they  wish;  i.  e.,  compensation  for  the  alien  and  addi- 
tional burden,  and  tersely  say  *Take  ancj  pay.'  If  this  cause  of 
action  is  defectively  stated,  when  the  case  goes  back  the  pleadings 
can  be  amended."  146  N.  C.  318,  59  S.  E.  882.  The  whole 
record  and  our  former  opinion  clearly  show  that  this  is  not  a 
condemnation  proceeding  commenced  before  the  clerk  under  the 
statute,  or  in  the  superior  court  in  term  in  which  the  railway 
company  is  seeking  to  condemn  property  under  the  power  of 
eminent  domain,  but  that  it  is  a  civil  action,  commenced  in  term 
time,  by  the  plaintiffs,  to  recover  $4,000  damages  for  a  trespass. 
This  is  not  a  "question  as  to  whether  property  shall  be  appro- 
priated" under  the  power  of  eminent  domain  against  the  owner's 
will,  but  solely  a  question  as  to  what  compensation  shall  be  paid 
to  the  original  landowner  for  an  alleged  unlawful  burden  placed 
on  the  property  by  the  lessee  of  the  North  Carolina  Railroad 
Company,  to  whom  the  plaintiffs  have  heretofore  conveyed  it 
for  railroad  purposes.  It  is  not  a  question  of  appropriating 
property  against  the  owner's  will,  but  simply  a  question  of  com- 
pensation; and,  where  that  is  the  case,  the  federal  courts  always 
have  had  jurisdiction  even  in  condemnation  proceedings.  Under 
Removal  Act  1875  (Act  March  3,  1875,  c.  137,  18  Stat.  470  [U. 
S.  Comp.  St.  1901,  p.  508]),  "the  question  of  compensation  for 
land  appropriated,  if  triable  in  a  state  court,  might  be  removed 
to  a  United  States  Circuit  Court."  Moon  on  Removal,  pp.  136, 
137.  In  section  75.  p.  139,  quoted  in  part  in  the  opinion  of  the 
Chief  Justice,  Mr.  Moon  goes  on  to  say:     "On  the  other  hand. 
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if  all  questions  that  are  nonjudicial  have  been  determined  before 
going  into  court,  and  the  court  proceeding  involves  only  the  ju- 
dicial question  of  compensation  for  the  rights  taken,  the  cases 
holding  similar  proceedings,  under  the  act  of  1875,  to  be  within 
the  jurisdiction  of  the  United  States  Circuit  Court,  are  controlling 
under  the  present  act."  Boom  Co.  v,  Patterson,  98  U.  S.  403,. 
25  L.  Ed.  206. 

For  the  reasons  given,  and  upon  the  authorities  cited,  we  arc 
of  opinion  that  the  cause  is  removable  as  to  the  defendant  the 
Southern  Railway  Company. 

The  judgment  of  the  superior  court  is  reversed. 


Ward  v,  Pullman  Car  Corporation  et  al. 

(Court  of  Appeals  of  Kentucky,  Dec.  18,  1908.) 

[114  S.  W.  Rep.  754.] 

Master  and  Servant — Injuries  to  Servant — Servant's  Personal  Lis- 
bility.* — Plaintiff,  a  railroad  brakeman,  was  injured  by  the  separation 
of  a  brake  staff  weld.  The  petition  charged  that  it  was  the  duty  of 
defendants'  car  inspectors,  to  inspect  cars  like  that  from  which  plain- 
tiff was  thrown,  and  that,  if  they  had  properly  inspected  the  car  and 
brake  staff,  they  would  have  discovered  the  defect,  but  that  they  made 
their  inspection  with  gross  and  wanton  carelessness,  and  approved 
the  car  as  safe  for  operation,  and  that  plaintiff  was  injured  while  at- 
tempting to  set  the  brake  in  the  ordinary  manner  by  the  separation 
of  the  two  pieces  of  the  staff.  Held,  that  such  allegation  charged 
more  than  mere  nonfeasance  on  the 'part  of  the  inspectors,  and  stated  a 
cause  of  action  against  them  individually. 

Parties — Defendants — ^Joinder.t — ^Where  two  car  inspectors  in  in- 
specting the  car  in  question  and  in  approving  it  acted  for  the  railroad 
company,  their  act  was  the  act  of  the  latter,  so  that  both  the  in- 
spectors and  the  railroad  company  were  properly  joined  in  an  action 
for  injuries  to  a  brakeman  resulting  from  negligent  inspection. 

Removal  of  Causes — ^Jurisdiction  of  State .  Court — ^Termination. — 
The  provision  of  the  removal  acts  that  it  shall  be  the  duty  of  the  state 

♦For  the  authorities  in  this  series  on  the  subject  of  the  personal 
liability  of  agents  or  servants  to  third  persons  for  injuries  from  neg- 
ligence, misfeasance  or  malfeasance,  see  extensive  note,  20  R.  R.  R- 
457,  43  Am.  &  Eng.  R.  Gas.,  N.  S.,  457;  McGinnis  v.  Chicago,  etc.,  Ry. 
Co.  (Mo.),  22  R.  R.  R.  715,  45  Am.  &  Eng.  R.  Gas.,  N.  S.,  715;  Able  v. 
Southern  Ry.   (S.  Car.),  22  R.  R.  R.  115,  45  Am.  &  Eng.  R.  Gas.,  N» 

S.,  115. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  joinder  of 
tort-feasors,  see  fourth  foot-note  appended  to  Paducah  Traction  Co> 
V,  Sine  (Ky.),  30  R.  R.  R.  755.  53  Am.  &  Eng.  R.  Gas.,  N.  S.,  755; 
Martin  v.  Seaboard  A.  L.  Ry.  Co.  (N.  Gar.),  30  R.  R.  R.  393,  53  Am- 
&  Eng.  R.  Gas.,  N.  S.,  393. 
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court  to  accept  the  petition  and  bond  for  removal  and  proceed  no 
further  in  the  suit  has  no  application  to  a  suit  that  could  not  have 
been  originally  brought  in  the  United  States  .Circuit  Court  because 
plaintiff  and  two  of  the  defendants  were  citizens  of  the  state. 

Removal  of  Causes — ^Jurisdiction — Parties — Fraudulent  Joinder. — 
Where  an  action  could  not  have  been  originally  brought  in  the  federal 
Circuit  Court,  the  removal  act^  do  not  require  the  determination  of  a 
•question  of  alleged  fraudulent  joinder  of  parties  by  the  federal  court 
after  the  filing  of  a  removal  petition  and  bond. 

Removal  of  Causes — Parties — Fraudulent  Joinder. — A  joinder  of  par- 
ties cannot  be  fraudulent  for  the  purpose  of  defeating  federal  juris- 
diction where  it  is  authorized  by  the  laws  of  the  state  where  the 
suit  is  brought. 

Removal  of  Causes — Removal  Petition — Parties — Fraudulent  Join- 
der4 — In  a  suit  for  injuries  to  a  brakeman,  by  the  separation  of  a 
defective  brake  staff,  plaintiff  joined  the  railroad  company  and  the 
manufacturer  of  the  car,  who  were  nonresidents,  and  two  of  the  rail- 
road's car  inspectors  who  were  residents  of  the  state.  The  petition 
alleged  a  cause  of  action  against  the  inspectors,  but  a  removal  peti- 
tion, without  denying  that  the  inspectors  were  such,  or  that  they 
approved  the  car,  alleged  that  no  cause  of  action  existed  against 
them,  that  they  had  nothing  to  do  with  the  matters  alleged  in  the 
petition  nor  with  the  defective  brake  staff,  and  that  they  were  not  in 
any  manner  responsible  therefor.  Held,  that  such  allegations  were 
insufficient  to  show  that  plaintiff  had  no  cause  of  action  against  the 
inspectors,  and  that  they  were  therefore  fraudulently  joined  to  prevent 
a  removal  of  the  cause. 

Removal  of  Causes — Denial  of  Removal — ^Effect. — Where  a  petition 

for  removal  of  a  cause  is  denied,  and  it  thereafter  becomes  apparent 
to  the  court  at  any  time  that  the  resident  defendant  has  been  joined 
without  reasonable  grounds  therefor,  it  is  the  court's  duty  in  its 
discretion  to  set  aside  the  former  order  and  direct  a  removal  of  the 
cause. 
Barker,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Kenton  County, 
"To  be  officially  reported." 

Action  by  Joel  H.  Ward  against  the  Pullman  Car  Corporation 
and  others.  From  an  order  removing  a  cause  to  the  Circuit  Court 
of  the  United  States,  plaintiff  appeals.    Reversed  and  remanded. 

Myers  &  Howard,  for  appellant. 
Galznn  &  Galvin,  for  appellees. 

HoBSOX,  J.  Joel  H.  Ward  brought  this  suit  against  the  Pull- 
man Company,  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Rail- 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  to  re- 
move cause  to  federal  court  because  of  diversity  of  citizenship,  see 
foot-note  appended  to  Staton  v.  Atlantic  C.  L.  R.  Co.  (N.  Car.),  23  R. 
R.  R.  678,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  678. 
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way  Company,  Henry  Drayman,  and  Mike  Glenn.  The  Pull- 
man Company  is  a  corporation  under  the  laws  of  the  state  of 
Illinois.  The  railroad  company  is  a  corporation  under  the  laws 
of  the  state  of  Ohio.  Henry  Drayman  and  Mike  Glenn  are  two 
employees  of  the  railroad  company,  and  citizens  of  Kentucky. 
The  Pullman  Company  and  the  railroad  company  filed  their  pe- 
tition asking  that  the  case  be  removed  to  the  Circuit  Court  of  the 
United  States.  The  court  ordered  the  removal,  and  the  plaintiflF 
appeals. 

It  is  insisted  for  the  appellees  that  the  circuit  court  ruled  cor- 
rectly:   First,  because  there  was  a  fraudulent  joinder  of  the  two 
resident  defendants,  and  that  this  question  is  cognizable  only  in 
the  United  States  court;    second,  because  no  cause  of  action  is 
stated  against  the  resident  defendants.     The  petition  charged,  in 
substance,  these  facts:    Henry  Drayman  and  Mike  Glenn  were 
car  inspectors  in  the  service  of  the  railroad  company.    It  was  their 
duty  as  such  severally  to  examine  and  inspect  freight  cars  arriv- 
ing at  and  departing  from  the  yards  of  the  defendant  at  Ludlow, 
Ky.,  for  the  purpose  of  discovering,  reporting,  and  causing  to  be 
repaired  any  defect  in  any  car  so  that  such  car  and  it  appliances 
and  attachments  could  be  made  safe  for  the  trainmen  in  the  em- 
ploy of  the  railroad  company  to  operate.    On  April  27,  1907,  there 
was  in  the  yard  for  inspection  and  for  transportation  to  another 
point  a  certain  gondola  car  equipped  with  the  usual  hand  brakes, 
consisting  of  an  upright  iron  staff,  cogwheels,  and  other  usual 
parts.      The  iron  brake  staff  was  defective  and  dangerous   to 
operate.    It  was  in  an  unsafe  condition.    It  was  the  duty  of  Glenn 
and  Drayman  to  inspect  the  car,  its  appliances,  and  attachments, 
including  the  brake,  ascertain  its  condition,  and  report  its  condi- 
tion, if  out  of  repair  or  unsafe,  before  the  car  was  placed  in  op- 
eration or  turned  over  to  the  employees  of  the  railroad  company 
to  be  made  a  part  of  a  train.    The  plaintiff  was  at  that  time  a 
brakeman  in  the  employ  of  the  railroad  company.     Glenn  and 
Drayman  inspected  the  train  of  cars  on  which  the  Gondola  was 
then  a  part  and  inspected  that  car,  but  they  made  the  inspection 
with  gross  and  wanton  carelessness,  and  approved  the  car  as  in 
good  and  safe  condition  to  be  operated,  although  it  was  then  and 
there  in  a  defective  and  dangerous  condition ;  the  iron  brake  staff 
of  the  car  being  in  such  condition  that  in  using  it  to  apply  the 
brakes  on  the  car  a  slight  pressure  would  cause  it  to  fall  apart  at 
a  point  where  it  should  have  been  welded  together.    This  all  of 
the  defendants  well  knew  or  could  by  the  exercise  of  ordinary 
prudence  have  known.    The  dangerous  condition  of  the  car  could 
have  been  discovered  by  the  most  ordinary  test.     The  Pullman 
Company  constructed-  the  car  for  the  railway  company  under  a 
contract  with  it.    It  was  aware  at  the  time  it  constructed  the  car 
and  delivered  it  to  the  railway  company  that  it  contemplated  the 
use  of  the  car  on  its  railway  by  its  employees  for  general  traffic; 
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and  knew  and  contemplated  that  the  employees  of  the  railway 
company  would  in  the  use  of  the  car  necessarily  go  upon  the 
same,  and  would  necessarily  apply  the  brakes  on. the  car  in  the 
usual  way  by  twisting  on  the  brake  rod  when  necessary  to  set 
the  brake.     The  Pullman  Company  knew  that,  unless  the  iron: 
brake  rod  was  securely  welded,  it  would  fall  apart  upon  the  ap- 
plication of  the  necessary  twisting  force,  and  would  most  likely 
throw  the  person  applying  the  brake  from  the  car,  and  that  the 
brakes  would  be  necessarily  applied  while  the  car  was  in  motion. 
Nevertheless  the  Pullman   Company  constructed   and  delivered 
the  gondola  car  to  the  railway  company  with  the  brake  staff  hav- 
ing only  a  semblance  of  a  weld,  and  in  such  condition  that  it 
would  fall  apart  upon  the  application  of  sufficient  force  to  apply 
the  brakes  on  the  car.    The  Pullman  Company  could  have  known 
by  an  ocular  inspection  of  the  brake  staff  that  it  was  not  welded, 
and  could  have  discovered  by  the  most  commonplace  test  that  it 
would  fall  apart ;  but  with  gross  and  wanton  negligence  it  fraud- 
ulently caused  the  imperfect  and  incomplete  weld  which  was  ap- 
parent and  obvious  without  paint  to  be  painted  over  so  as  to  partly 
conceal  its  imperfections,  and  in  that  condition  delivered  it  to  the 
railroad  company,  who  placed   it   in  operation  upon  the  train, 
without  any  test  whatever  or  any  other  inspection  than  the  pre- 
tended inspection  of  Glenn  and  Drayman.    On  that  day,  while  in 
the  pursuit  of  his  duties  as  a  brakeman,  he  was  commanded  by 
the  yard  master  to  go  upon  this  car,  and  while  upon  the  car,  obey- 
ing the  directions  of  his  superior  in  setting  the  brakes  when  it 
was  being  switched,  it  was  necessary  for  him  with  both  hands  to 
take  hold  of  the  wheel  at  the  top  of  the  brake  staff,  and  apply 
the  necessary  twisting  force  to  set  the  brake,  whereupon   the 
iron  brake  staff  suddenly  and  without  fault  on  his  part,  owing 
to  its  defective  condition,  separated  into  two  pieces  and  fell  apart 
at  the  place  where  it  was  not  properly  welded,  thereby  he  was 
thrown   from  the  car  and  run  over  by  it,  receiving  permanent 
and  serious  injuries  to  his  damage  in  the  sum  of  $50,000. 

We  will  take  up  the  second  question  first.  Does  the  petition 
state  a  cause  of  action  against  the  resident  defendants,  Henry 
Drayman  and  Mike  Glenn,  which  is  sufficient  to  warrant  a  judg- 
ment against  them  if  they  were  the  only  defendants  sued?  In 
Cinn.,  etc.,  R.  R.  Co.  v,  Robertson,  115  Ky.  861,  74  S.  W.  1061. 
after  referring  to  the  rule  laid  down  in  some  jurisdictions  that 
where  the  injury  results  to  some  third  person  because  the  servatit 
failed  to  act,  the  servant  is  not  personally  liable,  though  the  mas- 
ter is,  this  court  said :  "Whether  this  doctrine  in  its  fullest  extent 
can  be  sustained  in  sound  reason  it  is  unnecessary  for  us  to  ex- 
amine. Whether  the  nonfeasance  of  Brown  was  a  negative  ac**. 
in  that  it  was  a  failure  to  do  what  he  had  undertaken  to  do,  and 
therefore  had  done  it  imperfectly,  we  are  relieved  from  consi '- 
*  ering  by  the  state  of  the  pleadings  and  of  the  record ;    for  it  ?? 
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not  charged  that  Brown  had  it  in  his  power  to  do  anything  other 
than  exactly  what  he  did/'    Dudley  v,  I.  C.  R.  R.  Co.,  96  S.  W. 
835,  13  L.  R..A.  (N.  S.)  1186,  29  Ky.  Law  Rep.  1029,  rests  on 
a  similar  state  of  facts;    that  is,  it  rests  upon  the  ground  that 
the  servant  there  had  done  all  that  was  in  his  power.    There  is  a 
sharp  conflict  in  the  authorities  as  to  whether  a  servant  is  liable 
1o  a  third  person  for  nonfeasance,  and  as  to  what  is  nonfeasance 
within  the  meaning  of  the  rule.     See  Mayer  z\  Thompson,  etc., 
R.  R.  Co.,  104  Ala.  611,  16  South.  620,  28  L.  R.  A.  433,  53  Am. 
St.  Rep.  88,  and  note :   Ellis  v.  Railroad  Co.,  72  S.  C.  465,  52  S 
E.  228,  2  L.  R.  A.  (N.  S.)  378;   McGinnis  r.  Railroad  Co.,  2C0 
Mo.  347,  98  S.  W.  590,  9  L.  R.  A.  (N.  S.)  880,  118  Am.  St. 
Rep.  661,  and  cases  cited.     As  to  what  the  true  rule  is  wc  are 
not  required  in  this  case  to  decide.     The  petition  here  charges 
more  than  a  mere  nonfeasance.     The  cars  could  not  go  out  on 
the  road  until  they  were  inspected  and  passed  inspection.     \\  hen 
the    inspectors    inspected    the    cars    and    approved    them,    they 
went    out    on    the    road.      Their    approval    sent   the  car  out 
on  the  road  for  the  use  of  the  trainmen,  and,  if  they  sent  a 
car  out  which  was  defective,  and  which  they  knew  or  by  ordi- 
nary care  could  have  known  was  defective,  they  are  as  fully 
liable  to  the  brakeman  who  was  injured  by  reason  of  this  as  if 
they  had  with  their  own  hands  handed  him  a  wrench  telling  him 
it  was  safe  and  proper  to  be  used,  when  it  was  in  fact  in  a  dan- 
gerous condition ;  and  they  either  knew  this  or  could  have  known 
it  by  ordinary  care  in  such  inspection  as  they  were  required  to 
make.     They  did  not  deliver  the  car  by  their  own  hands  to  the 
brakeman,  but  they  approved  it,  and  their  approval  put  the  car  in 
the  hands  of  the  brakeman.     It  is  not  a  case  of  mere  failure  to 
act,  but  it  is  a  case  of  one  who  was  charged  with  the  duty  of 
seeing  that  the  car  was  safe  before  delivering  it  to  another  to  be 
used  with  actual  knowledge  that  if  it  was  unsafe  it  would  en- 
danger his  life;    for  they  must  be  charged  with  knowing  what 
they  should  have  known  by  the  exercise  of  ordinary  care  when 
they  made  the  inspection  and  passed  the  car.     If  they  had  not 
inspected  the  car  at  all,  and  had  not  approved  the  car  in  any  way, 
they  would  have  done  no  positive  act,  and  a  different  question 
would  be  presented.     We  therefore  conclude  that,  if  they  were 
the  only  defendants  to  the  action,  a  recovery  might  be  had  against 
them   under   the   allegations   of   the   petition.     Huset  v.    Conn. 
Threshing  Machine  Co.,  120  Fed.  865,  57  C.  C.  A.  237,  61  L.  R. 
A.  303 ;   Coughtry  v.  Globe  Woolen  Co.,  56  N.  Y.  124,  15  Am. 
Rep.  387;  Bishop  v.  Weber,  139  Mass.  411,  1  N.  E.  154.  52  Am. 
Rep.  715 ;  Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455 ; 
Lough  V.  John  Davis  &  Co.,  30  Wash.  204,  70  Pac.  491,  59  L. 
R.  A.  802,  94  Am.  St.  Rep.  848 :   Baird  v.  Shipman,  132  III.  16, 
23  N.  E.  384,  7  L.  R.  A.  128,  22  Am.  St.  Rep.  504;   and  cases 
cited  in  notes  thereto.    As  they  inspected  the  car  for  the  master,  ' 
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their  approving  the  car,  and  sending  it  out  on  the  road,  was  the 
act  of  the  master,  and  he  is  also  responsible  therefor.  That  in 
such  cases  the  master  and  servant  may  be  sued  jointly  this  court 
has  held  in  a  number  of  opinions.  Cinn.,  etc.,  R.  R.  Co.  v.  Cook, 
113  Ky.  161,  67  S.  W.  383 ;  I.  C.  R.  R.  Co.  v.  Houchins,  121  Ky. 
526,  89  S.  W.  530,  1  L.  R.  A.  (N.  S.)  375;  New  Ellerslie  Fish- 
ing Club  V.  Stewart,  123  Ky.  8,  93  S.  W.  598,  9  L.  R.  A  (N.  S.) 
475,  and  cases  cited. 

The  remaining  question  is:    Was  the  question  of  fraudulent 
joinder  only  cognizable  in  the  circuit  court  of  the  United  States  ? 
In  I.  C.  R.  Co.  V,  Coley,  121  Ky.  394,  89  S.  W.  234,  237,  1  L.  R. 
A.  (N.  S.)  370,  we  said:    "By  the  act  of  Congress  (Act  March 
3, 1875,  c.  137,  §  2,  18  Stat.  470  [U.  S.  Comp.  St.  1901,  p.  509] ), 
a  case  may  only  be  removed  to  the  federal  court  where  the  de- 
fendant  or   defendants   therein   are   nonresidents   of   the   state. 
Wliere  there  is  a  joint  controversy,  and  one  of  the  defendants  is 
a  resident  of  the  state,  the  other  defendant  cannot  remove  the 
case  to  the  federal  court.     It  is  earnestly  argued  that  if  all  the 
plaintiff  has  to  do  is  to  join  with  the  defendant  a  third  person 
who  is  a  resident  of  the  state,  and  that  this  will  in  all  cases  de- 
feat the  right  of  removal,  then  no  cases  may  he  removed,  and  the 
purpose  of  the  act  may  be  defeated  entirely.    On  the  other  hand, 
if  a  nonresident  defendant  may  simply  plead  to  the  merits  of  the 
case  in  the  petition  for  removal,  and  then  take  the  case  to  the 
federal  court  for  the  trial  of  the  issue  thus  tendered,  all  cases 
may  be  removed  to  the  federal  court,  notwithstanding  the  pro- 
vision of  the  act  of  Congress  forbidding  the  removal  of  causes 
where  there  is  a  joint  controversy  and  one  of  the  defendants  is 
a  resident  of  the  state.    To  illustrate :   In  this  case  it  is  earnestly 
maintained,   although   there  has   been   a   verdict   and   judgment 
against  Kotheimer,  and  although  the  evidence  in  the  record  is 
sufficient  to  sustain  the  judgment,  that  the  case  should  have  been 
transferred  to  the  federal  court.    The  effect  of  this  would  be  to 
give  the  federal  courts  jurisdiction  of  the  merits  of  the  case  in 
actions  of  this  sort,  although  such  jurisdiction  is  expressly  with- 
held by  the  act  of  Congress.    Ihe  state  court  has  jurisdiction  to 
try  the  merits  of  the  case  if  there  is  a  joint  controversy,  and  it 
will  not  do  to  say  that  the  action  must  be  transferred  to  the  fed- 
eral court  for  that  court  to  determine  whether  the  state  court  may 
tr\'  the  case  on  the  merits.    When  the  plaintiff's  petition  states  a 
joint  cause  of  action  against  two  defendants,  there  is  a  contro- 
versy within  the  meaning  of  the  act  of  Congress.     It;  was  not 
contemplated  by  the  act  that  the  petition  for  removal  should  go 
into  the  merits  of  the  controversy,  and  by  putting  in  issue  the  al- 
legations of  the  plaintiff's  petition  one  of  the  defendants  might 
remove  the  case,  from  the  state  court."     In  I.  C.  R.  R.  Co.  v. 
Houchins,  121  Kv.  530,  89  S.  W.  530,  532,  1  L.  R.  A.  (N.  S.) 
375,  having  before  us  the  same  question,  we  again  said:    "The 
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plaintiff's  petition  stated  a  cause  of  action  within  the  jurisdic- 
tion of  the  state  court.  The  joint  cause  of  action  so  stated  by 
him  in  his  petition  was  not  removable  to  the  federal  court  under 
the  act  of  Congress.  The  court  had  no  jurisdiction  over  the  case» 
and  any  order  it  made  in  a  case  of  which  it  had  no  jurisdiction 
was  void.  Consent  cannot  confer  jurisdiction,  and,  if  the  railroad 
company  had  been  beaten  in  that  court,  it  might  at  the  end  of 
the  litigation  have  raised  the  question  of  jurisdiction.  It  was 
not  contemplated  by  the  act  of  Congress  (Act  March  3,  1875» 
c.  137,  §  2,  18  Stat.  470  [U.  S.  Comp.  St.  1901,  p.  509])  that 
every  case,  whether  removable  or  not,  should  be  subject  to  the  con- 
trol of  the  federal  courts.  If  the  course  urged  in  this  case  is  to  be 
approved,  then  every  case  to  which  a  nonresident  is  a  party,  al- 
though liable  jointly  with  the  others,  may  be  removed  to  the  federal 
court,  f  he  action  was  properly  brought  in  the  state  court.  That 
court  admittedly  had  jurisdiction,  and  it  certainly  cannot  be  main- 
tained that  it  should  have  surrendered  jurisdiction  over  the  case 
and  sent  it  to  a  court  for  trial  which  on  the  face  of  the  papers  was 
without  jurisdiction  to  make  any  order  in  it.  Is  this  action,  which 
confessedly  lies  in  the  state  court  under  the  laws  of  the  state,  to 
be  controlled  by  the  federal  court,  and  may  that  court,  if  of 
opinion  that  a  joint  action  does  not  lie,  take  jurisdiction  of  the 
case  ?  Such  a  rule  would  deprive  the  litigant  of  his  right  to  try 
his  case  under  the  laws  of  the  state,  and  would  compel  him  to 
go  into  the  merits  of  his  case  before  a  tribunal  without  juris- 
diction to  sit  in  it.  If  the  state  court  makes  a  mistake,  an  appeal 
may  be  taken  to  this  court;  and,  if  the  railroad  company  feels 
aggrieved  by  the  decision  of  this  court,  it  may  in  every  case 
prosecute  an  appeal  to  the  Supreme  Court  of  the  United  States 
on  the  question.  So  it  is  not  without  remedy,  and  there  is  no 
possibility  of  its  rights  not  being  properly  protected." 

It  is  provided  by  the  act  of  Congress  (Act  March  3,  1875, 
c.  137,  §  2,  18  Stat.  470  [U.  S.  Comp.  St.  1901,  p.  509])  that 
suits  of  a  civil  nature,  which  by  the  act  may  be  brought  in  the 
Circuit  Court  of  the  United  States,  may  be  removed  to  that 
court  from  the  state  court  on  the  petition  of  the  defendant;  and 
the  act  provides  that,  when  the  petition  and  bond  are  filed,  "it 
shall  then  be  the  duty  of  the  state  court  to  accept  said  petition 
and  bond  and  proceed  no  further  in  such  suit.*'  But  this  is  not 
a  suit  which  could  have  been  brought  originally  in  the  Circuit 
Court  of  the  United  States,  for  the  reason  that  the  resident  de- 
fendant could  not  properly  be  sued  in  that  court,  and  therefore 
the  provision  of  the  statute  that  it  shall  be  the  duty  of  the  state 
court  to  accept  the  petition  and  bond  and  proceed  no  further 
in  the  suit  does  not  apply  to  this  action.  We  are  aware  that  the 
Supreme  Court  of  the  United  States  has  held  that  where  there 
is  a  suit  which  might  have  been  brought  in  the  first  instance  in 
the  Circuit  Court  of  the  United  States,  and  a  petition  and  bond 
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is  filed  for  a  removal  from  the  state  court  to  that  court,  any 
issues  of  fact  made  upon  the  petition  must  be  determined  in  the 
Circuit  G>urt  of  the  United  States.     But  this  ruling  rests  upon 
the  provision  of  the  statute  that,  when  the  petition  and  bond  are 
filed,  the  state  court  shall  proceed  no  further  in  the  suit,  which 
vests  the  jurisdiction  from  that  time  in  the  United  States  Circuit 
Court.    But  there  is  nothing  in  the  statute  giving  the  United 
States  Circuit  Court  jurisdiction  of  cases  which  might  not  prop- 
erly be  brought  in  that  court  in  the  first  instance;  and  to  hold 
that  such  cases  are  to  be  removed  to  the  United  States  Circuit 
Court  for  the  trial  of  the  question  of  fraudulent  joinder  is  to 
divest  the  state  courts,  of  jurisdiction  without  any  statutory  pro- 
vision to  that  effect.     Undoubtedly  Congress  might  so  provide, 
but  until  Congress  does  so  provide  the  jurisdiction  of  the  state 
courts  remains.    The  wisdom  of  this  rule  is  aptly  shown  by  the 
fact  that  the  state  courts  administer  the  laws  of  the  state;  a 
cause  of  action  may  exist  as  held  by  the  state  courts  under  its 
laws,  which  would  not  be  recognized  by  the  United  States  Circuit 
Court;  and,  when  the  case  is  appealed  from  the  court  of  last 
resort  of  the  state  to  the  United  States  Supreme   Court,  that 
court  recognizes  the  construction  of  the  state  laws  adopted  by 
the  court  of  last  resort  in  the  state.     To  illustrate,  this  court 
has  steadily  held  that  the  master  and  servant  may  be  jointly  sued 
by  a  person  injured  by  the  negligence  of  the  servant  where  the 
negligence  of  the  servant  is  th«  negligence  of  the  master:     But 
the  Circuit  Court  of  the  United  States  in  this  state  in  several 
cases  held  that  the  master  and  servant  in  such  a  case  cannot  be 
sued  jointly,  and  that  it  is  a  fraudulent  joinder  where  the  master 
and  servant  are  sued  jointly.    Had  these  cases  been  tried  in  the 
state  court,  the  United  States  Supreme  Court  on  appeal  would 
have  followed  the  construction  of  the  state  laws  adopted  by  the 
state  Supreme  Court.     The  question  of  whether  the  joinder  is 
proper  or  not  is  often  a  question  of  law  upon  which  men  may 
diflPer.     It  depends  upon  the  law  of  the  state  under  which  the 
action  is  brought;  and  it  was  certainly  not  contemplated  by  the 
act  of  Congress  that  a  case  not  within  the  jurisdiction  of  the 
United  States  Circuit  Court  should  be  removed  from  the  state 
court  to  that  court  for  it  to  determine  whether  the  resident  de- 
fendant under  the  allegations  of  the  petition  was  liable  under  the 
laws  of  the  state  to  the  plaintiff.    A  joinder  cannot  be  fraudulent 
which  is  authorized  by  the  laws  of  the  state  under  which  the 
suit  is  brought.     While   the  petition   for  removal  in  this  case 
tharges  that  Drayman  and  Glenn  were  fraudulently  and  illegally 
joined,  its  allegations  on  the  subject  are  as  follows:    "Your  pe- 
titioners say  that  no  cause  of  action  is  stated  in  plaintiff's  petition 
against  either  the  said  Henry  Drayman  or  the  said  Mike  Glenn, 
and  that  no  cause  of  action  exists  against  either  said  Drayman 
or  said  Glenn  in  favor  of  plaintiff,  and  that  the  said  Drayman 
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and  Glenn  had  nothing  whatsoever  to  do  with  the  matters  alleged  ^ 
and  set  out  in  the  plaintiff's  petition,  and  especially  nothing 
whatsoever  to  do  with  the  defective  brake  staff  described  in  said 
plaintiff's  petition,  and  were  not  in  any  way  responsible  therefor, 
and  that  the  plaintiff  well  knew  such  to  be  the  fact,  but  never- 
theless wrongfully,  improperly,  fraudulently,  and  illegally  joined 
the  said  Drayman  and  Glenn  as  defendants  in  said  suit  solely 
and  only'  because  of  the  fact  that  said  Drayman  and  Glenn  are 
citizens  and  residents  of  the  state  of  Kentucky,  and  for  the  sole 
purpose  of  fraudulently,  wrongfully,  improperly,  and  illegally 
defeating  the  jurisdiction  of  the  Circuit  Court  of  the  United 
States."  It  will  be  observed  that  no  allegation  of  the  petition 
is  denied.  It  is  not  denied  that  Glenn  and  Drayman  were  in- 
spectors or  that  they  approved  the  car  or  passed  if  out  for  use 
on  the  road.  The  allegation  that  no  cause  of  action  exists,  and 
that  Drayman  and  Glenn  had  nothing  whatever  to  do  with  the 
matters  alleged  in  the  petition,  and  especially  nothing  to  do  with 
the  defective  brake  staff  and  were  not  in  any  way  responsible 
therefor,  are  simply  conclusions  of  the  pleader.  If,  upon  such 
statements,  the  case  may  be  removed  for  trial  to  the  Circuit  Court 
of  the  United  States  upon  the  merits,  then  there  is  no  case  that 
mav  not  be  removed  under  the  act  of  Congress. 

We  have  steadily  held  that,  if  at  any  time  it  becomes  apparent 
to  the  court  that  the  resident  defendant  was  joined  without  rea- 
sonable grounds  therefor,  the  court  should  set  aside  the  order 
refusing  to  remove  the  case,  and  enter  an  order  removing  it  to 
the  Circuit  Court  of  the  United  States.  The  court  may  do  this 
at  any  time  the  fact  appears,  and  he  may  in  his  discretion  hear 
the  matter  before  the  final  trial  of  the  action.  When  the  matter 
is  to  be  heard,  it  is  like  other  similar  questions  arising  on  mo- 
tions in  the  progress  of  the  case— one  resting  in  the  discretion  of 
the  court. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
the  circuit  court  to  set  aside  the  order  of  removal,  and  for  fur- 
ther proceedings  consistent  herewith. 

Barker,  J.,  dissents. 
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(Supreme  Court  of  Errors  of  Connecticut,  Dec.  18,  1908.) 

[71  Atl.   Rep.   563.] 

Railroads — ^Buying  Land  for  Roadbed. — Under  the  general  railroad 
law  (Gen.  St.  1875,  p.  317,  tit.  17,  c.  2,  pt.  9,  §  6),  conferring  on  a 
company  organized  under  it  power  to  "hold  such  real  estate  as  may 
be  convenient  for  accomplishing  the  objects  of  its  organization,"  and 
the  "Act  concerning  corporations"  (Pub.  Acts  1883,  p.  232,  c.  3),  au- 
thorizing any  private  corporation  to  purchase  such  real  estate  as  its 
purposes  shall  require,  it  may  purchase  the  fee  simple. to  land  for  a 
roadbed. 

Railroads — Deeds — ^Estate  Conveyed.* — The  effect  of  a  deed  k>  a 
railroad  in  terms  apt  for  conveying  an  absolute  estate  in  fee,  and 
providing  that  the  land  was  to  be  held  by  the  company  and  its 
"successors  and  assigns  forever  to  their  own  proper  use  and  behoof," 
and  not  limiting  the  uses  to  which  the  land  could  be  used,  was  not 
reduced  by  the  prior  description  of  the  premises  as  covered  by  the 
location  of  the  railroad. 

Railroads — Deeds — Conditions  Subsequent.* — The  provision  in  a 
deed  to  a  railroad  that  it  was  to  trestle  a  pond  did  not  reduce  its 
title  from  a  fee,  but  merely  put  on  it  a  contractual  duty,  or  imposed 
a  condition  subsequent  on  the  grant,  which  did  not  affect  its  title;  no 
forfeiture  for  breach  of  condition  having  been  claimed. 

Railroads— Extinction  of  Right  to  Build— Effect  on  Property  Rights. 
—The  extinction  of  the  right  of  a  railroad  company  to  build  its  road 
did  not  extinguish  its  general  right  of  property  in  land  conveyed  to  it 
in  fee. 

Corporations — Defect  in  Organization — De  Facto  Corporation. — 
Defect  in  the  organization  of  a  corporation  did  not  prevent  its  being 
a  corporation  de  facto,  or  disqualify  it  from  acquiring,  holding,  and 
conveying  land. 

Corporations — Quo  Warranto — Effect  of  Judgment  on  Property 
Rights* — The  adjudging  on  quo  warranto  proceedings  that  a  corpora- 
tion has  no  legal  existence  did  not  destroy  such  rights  of  property 
as  it  then  held. 

Corporations — Quo  Warranto — Effect  of  Judgment  on  Property 
Rights. — The  adjoining  in  quo  warranto  proceedings  that  a  corpora- 
tion has  no  legal  existence  transferred  the  custody  of  the  property 
of  the  supposed  corporation  from  the  directors  acting  as  such  for  a 

*For  the  authorities  in  this  series  on  the  subject  of  the  title  ac- 
quired, by  deed  or  condemnation  proceedings,  in  land  conveyed  or 
condemned  for  a  railroad  right  of  way,  see  foot-note  appended  to 
Xashville,  etc.,  Ry.  Co.  v.  Karthaus  (Ala.),  25  R.  R.  R.  201,  48  Am.  & 
Eng.  R.  Cas..  N.  S.,  201;  Shepard  v.  Suffolk  &  C.  R.  Co.  (N.  Car.),  24 
R.  R.  R.  28.  47  Am.  &  Eng.  R.  Cas.,  N.  S..  28. 
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corporation  de  facto  to  the  directors  acting  as  trustees  for  those 
interested  in  succession  to  what  had  been  a  corporation  de  facto;  the 
uses  for  which  they  thereafter  held  it  being  to  satisfy  any  indebtedness 
of  the  supposed  corporation,  and  to  transfer  any  balance  to  the 
stockholders  pro  rata,  naturally  requiring  a  sale  of  the  property. 

Railroads — Failure  to  Build  in  Prescribed  Time. — Under  Gen.  St. 
1888,  §  3440,  providing  that,  if  a  railroad  company  shall  not  finish  its 
road  in  five  years  from  the  tiling  and  recording  of  its  articles,  its 
corporate  existence  and  powers  shall  cease,  such  failure  does  not  ipso 
facto  destroy  the  company's  corporate  existence,  but  is  simply  a 
ground  for  forfeiture;  and,  the  state  not  instituting  any  proceedings 
to  oust  it  of  its  franchises,  it  remains  a  corporation  de  jure. 

Railroads — Repeal  of  General  Law — ££Fect  on  Prior  Corporations. 
— The  repeal  by  Pub.  Acts  1905,  p.  335,  c.  126,  of  the  general  railroad 
law,  not  purporting  to,  did  not  affect  the  continued  existence  of  any 
companies  theretofore  incorporated  under  it. 

Corporations — Officers — Failure  to  Hold  Meeting  for  Election.— .\ 
private  corporation  failing  to  hold  its  regular  annual  meeting  for 
election  of  officers,  those  then  in  office  hold  over  till  their  successors 
are  elected. 

Corporations — Power  of  Officer  Under  Resolution  of  Directors.— 
From  plenary  power  given  in  general  terms  by  directors  of  a  cor- 
poration to  its  president,  as  such  and  as  its  attorney  in  fact,  to  dispose 
of  and  convey  all  its  property,  using  the  proceeds  to  make  payments 
on  its  debts,  authority  in  him  to  institute  suit  to  settle  title  to  land 
to  satisfy  prospective  purchasers  of  its  title  is  to  be  implied. 

Appeal  from  Court  of  Common  Pleas,  Fairfield  County ;  How- 
ard B.  Scott,  Judge. 

Action  by  the  New  York,  Bridgeport  &  Eastern  Railway  Com- 
pany against  Joseph  Motil,  under  Gen.  St.  1902,  §  4053,  to  settle 
title  to  land.  Judgment  for  defendant,  and  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

John  C.  Chamberlain,  for  appellant. 
Stiles  Judson,  for  appellee. 

BAI.DWIN,  C.  J.  This  action  is  to  settle  the  title  to  land  con- 
veyed in  1884  by  one  Hodges  to  the  New  York  &  Connecticut 
Air  Line  Railway  Company,  a  corporation  of  Connecticut  duly 
orgaqized  under  the  general  railroad  law  in  1881,  for  the  con- 
sideration of  $626.32  then  received  in  payment,  by  a  warranty 
deed,  in  which  he  described  it  as  *' lying  and  being  in  the  town 
of  Stratford,  and  on  each  side  of  the  center  line  of  the  location 
of  said  railroad  company  and  of  the  width  of  four  (4)  rods  on 
each  side  of  said  center  line,  across  my  said  lands  a  distance  of 
about  nine  hundred  and  nineteen  feet  in  length,  bounded  north- 
erly and  southerly  by  my  own  land,  easterly  by  land  of  Stiles  W. 
Wheeler,  and  westerly  by  highway,  reference  being  had  to  the 
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map  of  the  location  of  said  railway  company  in  the  office  of  the 
town  clerk  of  said  town  of  Stratford.  Said  railway  company  is 
totressell  my  pond  the  width  of  fifty  feet."  Habendum:  **Unto 
the  said  grantees,  their  successors  and  assigns  forever,-  to  their 
own  proper  use  and  behoof."  This  strip  ran  through  a  16-acre 
farm  owned  by  Hodges,  and  was  bought  in  order  that  it  might 
become  part  of  the  roadbed  .of  a  railroad  which  the  grantee 
was  proposing  to  construct.  The  company  acquired  an  entire 
right  of  way  from  New  Haven  to  the  state  line  of  New  York, 
surveyed  it,  graded  a  considerable  part  of  it,  and  expended  a 
considerable  sum  of  money  in  advancing  its  purposes,  but 
finally  lost  the  right  to  complete  the  railroad  by  the  expiration 
of  the  statutory  period  allowed  for  so  doing,  which  occurred 
October  22,  1889.  On  October  16,  1889,  some  of  its  sharehold- 
ers organized  a  new  corporation,  under  the  same  law,  named  the 
New  York,  Bridgeport  &  Eastern  Railway  Company.  The  .New 
York  &  Connecticut  Air  Line  Railway  Company  thereupon  con- 
veyed all  of  its  lands  and  right  of  way  to  one  W.  E.  Norton, 
trustee,  who  on  October  22,  1889,  conveyed  the  same  to  the 
new  company.  The  organization  of  the  latter  was  defective. 
On  December  6,  1890,  it  reconveyed  whatever  it  had  acquired 
under  its  deed  of  October  22,  1889,  to  its  grantor,  and  on  Jan- 
uary 24,  1891,  he  conveyed  the  same  premises  to  the  plaintiff, 
which  is  a  corporation  of  the  same  name  with  that  defectively 
organized,  .and  which .  was  properly  organized  earlier  in  the 
month,  under  the  same  law,  to  carry  on  the  building  of  the 
same  railroad.  All  these  conveyances  were  made  with  the  in- 
tention and  for  the  purpose  of  using  the  land  now  in  question 
as  a  part  of  the  roadbed  of  a  railroad.  This  strip  had  been 
graded  and  an  earth  embankment  built  on  part  of  it,  at  consid- 
erable expense,  by  the  first  grantee.  The  plaintiff  did  no  work 
upon  it,  but  laid  out  a  considerable  sum  in  resurveys  of  its  right 
of  way  and  in  litigation.  No  trestle  was  ever  built  across  the 
pond.  In  1895  the  directors  of  the  plaintiff,  being  satisfied  that 
it  could  not  construct  the  railroad,  empowered  Henry  R.  Parrott, 
its  president,  as  such  and  as  its  attorney  in  fact,  to  dispose  of  and 
convey  all  its  property,  real  and  personal,  using  the  proceeds  to 
pay  its  indebtedness*  as  far  as  possible.  On  January  6,  1896,  this 
action  was  ratified  by  the  company  at  a  meeting  of  the  share- 
holders, the  vote  reciting  that  the  rights  of  the  corporation  would 
expire  on  January  8,  1896. 

In  1889  Hodges  had  given  a  warranty  deed  of  his  farm  to 
one  Kowing  and  his  wife,  describing  it  as  divided  into  two  parts 
by  a  strip  of  land  8  rods  wide  and  about  919  feet  long,  which 
he  had  conveyed  to  the  New  York  &  Connecticut  Air  Line  Rail- 
way Company  ki  1884.  In  1899  he  gave  a  quitclaim  deed  of  his 
right,  title,  and  interest  in  this  strip  to  Mrs.  Kowing,  who  had 
acquired  her  husband*s  title  under  the  deed  of  the  preceding 
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year.  The  strip  in  question  was  never  separated  from  the  farm 
by  fences,  and  the  successive  owners  of  the  farm  have  cultivated 
it  to  some  extent.  An  election  of  officers  by  the  plaintiff  was 
made  in  1891,  at  which  Henry  R.  Parrott,  one  of  the  sharehold- 
ers, was  chosen  a  director,  and  he  was  also  then  made  president 
of  the  company.  No  election  of  directors  or  appointment  of 
president  has  been  since  made.  He  has  always  been  a  share- 
holder. In  the  fall  of  1895  he,  claiming  to  act  as  president  di- 
rector, and  shareholder  in  the  plaintiff's  behalf  and  under  the 
votes  above  described,  had  the  strip  of  land  in  dispute  mapped 
so  as  to  show  a  pentway  extending  through  it,  with  adjoining 
building  lots,  caused  fence  posts  to  be  set  up  along  its  sides, 
and  advertised  the  lots  for  sale.  The  farm  would  be  greatly 
damaged  by  the  use  of  this  land  for  building  purposes.  This 
action  was  instituted  by  Mr.  Parrott  in  1906  solely  upon  the  au- 
thority of  the  votes  above  described. 

The  general  railroad  law  under  which  the  plaintiff  was  incor- 
porated provided  that,  if  any  company  organized  under  its  pro- 
visions should  not  finish  its  railroad  within  five  years  from  the 
time  of  filing  and  recording  its  articles  of  association,  its  cor- 
porate existence  and  powers  should  cease.  Gen.  5t.  1888,  § 
3440.  When  Hodges  gave  his  first  deed,  the  general  railroad 
law  conferred  upon  any  company  that  should  be  organized  un- 
der it  power  to  "hold  such  real  estate  as  may  be  convenient  for 
accomplishing  the  objects  of  its  organization"  (Gen.  St.  1875, 
p.  317,  tit.  17,  c.  2,  pt.  9,  §  6)  ;  and  there  was  an  "Act  concern- 
ing corporations,"  providing  that  "every  private  corporation  may. 
when  no  other  provision  is  specifically  made,  receive,  purchase, 
.  hold,  sell,  and  convey  real  and  personal  estate,  as  the  purposes 
of  the  corporation  shall  require,  not  exceeding  the  amount  lim- 
ited in  its  charter."  Pub.  Acts  1883,  p.  232,  c.  3.  All  these 
provisions  of  law  continued  in  force  until  several  years  after 
the  votes  of  the  plaintiff's  directors  and  shareholders.  Gen. 
St.  1888,  §§  1906,  3438;  Gen.  St.  1902,  §§  3312,  3670.  It  was 
unquestionably  "convenient  for  accomplishing  the  purposes  of 
its  organization"  that  the  New  York  &  Connecticut  Air  Line 
Railway  Company  should  acquire  some  title  to  the  land  in  ques- 
tion at  the  time  when  it  received  the  deed  from  Hodges  in  1884. 
It  is  unnecessary  to  inquire  whether  it  had  at  this  time  the 
right  to  take  this  strip  by  condemnation  proceedings,  and  whether 
that  right  would  have  included  the  power  of  appropriating  a 
fee-simple  estate.  It  certainly  had  the  right  to  acquire  such  an 
estate  by  agreement  with  the  owner.  It  paid  him  $626.32,  and 
received  a  warranty  deed-,  expressed  in  terms  apt  for  conveying 
an  absolute  estate  in  fee  sim.ple,  unless  they  are  qualified  by  the 
fact  that  the  premises  were  described  as  within  >flie  location  of 
the  company's  railroad,  or  by  the  clause  as  to  the  trestling  of  a 
pond.     That  they  were  within  the  location  had  no  other  effect 
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than  to  make  it  clear  that  their  acquisition  was  necessary.  That 
the  company  was  to  trestle  the  pond  had  no  other  effect  than 
either  to  throw  upon  it  a  contractual  duty,  or  to  impose  a  con- 
dition subsequent  upon  the  grant.  In  the  cpmmon  course  of 
things  it  could  not  build  the  trestle,  which  obviously  was  to  be  a 
part  of  its  railroad  structure,  until  it  had  acquired  the 'estate. 
Xo  forfeiture  of  the  estate  for  breach  of  condition  has  ever  been 
claimed,  so  far  as  appears,  by  Hodges  or  his  heirs  or  assigns. 
He  made  no  limitation  in  his  deed  of  the  uses  to  which  the 
grantee  could  put  the  land.  It  was  to  be  held  by  the  company 
and  "their  successors  and  assigns  forever  to  their  own  proper 
use  and  behoof."  The  effect  of  these  emphatic  words  is  not 
reduced  by  the  prior  description  of  the  premises  as  covered  by 
the  location  of  the  railroad.  A  railroad  company  can  acquire, 
by  agreement  with  the  owner,  a  fee-simple  estate  in  land  within 
its  location,  as  well  as  it  can  acquire  any  lesser  title  to  it.  The 
extinction  of  the  plaintiff's  right  to  build  its  railroad  therefore 
did  not  extinguish  its  general  right  of  property  in  the  disputed 
premises.  It  rather  served  to  clear  the  title  which  could  be  con- 
veyed to  one  desiring  to  purchase  for  the  ordinary  purposes  of 
private  occupancy.  Nye  v,  Taunton  Branch  R.  R.  Co.,  113  Mass. 
277,  279;  Thompson  on  Private  Corporations,  §  5791. 

The  defect  in  the  organization  of  the  first  corporation  of  the 
name  since  assumed  by  the  plaintiff  did  not  prevent  it  from 
being  a  corporation  de  facto,  nor  disqualify  it  from  acquiring, 
holding,  and  conveying  real  estate.  Lamkin  v,  Baldwin  &  Lam- 
kin  Mfg.  Co.,  72  Conn.  57,  65,  43  Atl.  593,  1042,  44  L.  R.  A. 
786;  Society  Perun  v.  Cleveland,  43  Ohio  St.  481,  3  N.  E.  357. 
It  apTpears  from  a  paragraph  of  the  defendant's  draft  finding 
marked  "proven"  that  in  October,  1890,  it  was  adjudged,  on  quo 
warranto  proceedings,  to  have  no  legal  existence.  This  did  not 
destroy  such  rights  of  property  as  it  then  held.  A  private  cor- 
poration exists  mainly  for  the  benefit  of  its  shareholders.  For 
their  convenience  and  protection  they  are  allowed  to  assume  a 
corporate  name,  and  become  in  law  an  artificial  person.  Whether 
the  quo  warranto  proceedings  were  brought  against  the  New 
York,  Bridgeport  &  Eastern  Railway  Company  or  its  share- 
holders or  directors  is  not  stated;  but  in  either  case  those  who 
had  been  claiming  a  right  to  exercise  by  that  name  a  corporate 
franchise  could  do  so  no  longer.  This,  however,  did  not  destroy 
all  the  property  held  by  the  supposed  corporation  at  the  date 
of  the  judgment.  It  transferred  its  custody  and  changed  its 
uses.  The  custody  passed,  under  well-settled  equitable  princi- 
ples, from  the  directors  acting  as  directors  for  a  corporation  de 
facto  to  the  directors  acting  as  trustees  for  those  interested  in 
succession  to  what  had  been  a  corporation  de  ^acto.  The  uses 
for  which  they  thereafter  held  it  were  to  satisfy  any  indebted- 
ness which  might  be  due  from  the  supposed  corporation,  and 
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transfer  the  balance,  if  any,  to  the  shareholders  pro  rata.  Such 
a  liquidation  of  the  corporate  business  would  naturally  require 
a  sale  of  what  had  been  the  corporate  assets.  A  receiver  might 
have  been  appointed  for  that  purpose.  See  Wilcox  v.  Conti- 
nental Life  Ins.  Co.,  56  Conn.  468,  477,  16  Atl.  244.  Whether, 
in  the  absence  of  such  an  interference  by  the  courts,  the  di- 
rectors, as  such  trustees,  could  authorize  a  conveyance  by  a 
single  shareholder  and  director,  and,  if  so,  what  form  it  should 
have  assumed,  and  what  effect  acquiescence  by  those  interested 
might  have  in  curing  irregularities,  it  is  unnecessary  now  to 
inquire,  since  there  must  be  a  new  trial  on  which  the  facts  re- 
garding the  deed  of  December  6,  1890  (stated  in  the  finding  to 
have  been  made  by  the  corporation,  and  in  a  paragraph  marked 
^*proven,"  in  the  defendant's  draft  finding,  to  have  been  executed 
by  Henry  R.  Parrott  as  its  president),  can  be  more  fully  ascer- 
tained. See  Morawetz  on  Corporations,  §  1032;  Saugatuck 
Bridge  Co.  v.  Westport,  39  Conn.  337,  350;  Sullivan  County  R. 
R.  V.  Conn.  Lumber  Co.,  76  Conn.  464,  473,  57  Atl.  287. 

The  lapse  of  five  years  from  its  incorporation  without  the 
completion  of  its  railroad  which  occurred  January  8,  1896,  did 
not  ipso  facto  destroy  the  corporate  existence  of  the  plaintiff. 
This  was  simply  a  ground  of  forfeiture,  and  it  does  not  appear 
that  the  state  has  instituted  any  proceedings  to  oust  it  of  its 
franchises.  It  remains,  therefore,  a  corporation  de  jure.  New 
York  &  New  England  R.  R.  Co.  v.  N.  Y.,  N.  H.  &  H.  R.  R. 
Co.,  52  Conn.  274,  284.  The  repeal  of  the  general  railroad  law 
in  1905  (Pub.  Acts  1905,  p.  335,  c.  126),  under  which  it  was 
incorporated,  did  not  affect  or  purport  to  affect  the  continued 
existence  of  any  companies  which  had  already  been  incorporated 
under  its  provisions.  When  a  private  corporation  fails  to  hold 
its  regular  annual  meeting  for  the  election  of  officers,  those  al- 
ready occupying  such  a  position  hold  over  until  their  successors 
are  elected.  McCall  v.  Ryram  Mfg.  Co.,  6  Conn.  437,  438;  Spen- 
cer V.  Champion,  9  Conn.  542-544.  Mr.  Parrott,  therefore,  has 
been  since  1891  continuously  a  director  and  president  of  the 
plaintiff  company.  To  enable  him  to  sell  any  of  its  real  estate 
to  advantage,  it  would  be  necessary  to  satisfy  any  who  might 
be  considering  its  purchase  that  a  good  title  could  be  conveyed. 
For  this  purpose,  such  a  suit  as  the  present  would  be  a  proper 
mode  of  determining  the  nature  of  the  company's  title,  and  au- 
thority in  Mr.  Parrott  for  its  institution  was  therefore  fairly 
implied  in  the  general  terms  by  which  the  directors  in  1895  gave 
him  such  plenary  powers  as  to  the  disposition  of  the  estate.  The 
court  of  common  pleas  dismissed  the  action  on  the  ground  that 
the  plaintiff  had  no  title,  and  did  not  pass  on  the  claim  of  title 
made  by  the  defendant.  It  came  to  this  result  because  it  found 
that  the  land  had  been  permanently  abandoned  for  railroad  uses, 
and  was  of  opinion  that  thereby  the  title  conveyed  in  1884  be- 
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came  extinguished.  This  error  lies  at  the  foundation  of  the 
judgment,  and  justice  will  be  best  promoted  by  a  new  trial  as 
to  all  the  issues. 

There  is  error,  and  a  new  trial  is  ordered.    The  other  Judges 
concurred. 


Indianapolis  &  W.  Ry.  Co.  v.  Branson  et  al. 

(Supreme  •Court  of  Indiana,  Jan.  5,  1909.) 
[96  N.  E.  Rep.  834.] 

Eminent  Domain — Railroads — Damages.'*' — Under  Act  1905  (Acts 
1905,  p.  62,  c.  48),  §  6,  authorizing  recovery  of  the  value  of  land  con- 
demned for  railroad  purposes,  and  for  the  damages  to  the  remainder 
of  the  tract,  damages  which  may  arise  in  the  future  from  the  hap- 
pening of  some  possible,  but  uncertain,  event  cannot  be  considered, 
e.  g.,  the  danger  to  which  the  owner  and  his  family  may  be  exposed 
in  crossing  tracks,  since  it  cannot  be  assumed  that  the  company  will 
negligently  injure  him  or  his  family,  and  since,  if  the  road  is  im- 
properly constructed,  or  is  negligently  operated,  he  has  ample  remedy 
notwithstanding  the  award. 

Eminent  Domain — Damages. — In  a  condemnation  proceeding,  dam- 
ages— all  legitimate  damages  resulting  from  the  taking — should  be 
included  in  the  award,  since  the  award  bars  recovery  by  the  owner 
for  any  damage  which  should  and  could  have  been  legally  included 
therein. 

Eminent  Domain — EUectric  Railroads — Damages — Fences. — Under 
Acts  1903,  p.  426,  c.  227  (Burns'  Ann.  St.  1908,  §  5707  et  seq.),  requir- 
ing electric  railroad  companies  to  fence  their  rights  of  way  within 
one  year  after  their  lines  are  placed  in  operation,  making  them  liable 
for  damages  caused  by  their  failure  to  fence  as  required,  and  au- 
thorizing landowners  to  fence  at  the  company's  expense  where  it 
fails  to  do  so,  in  a  proceeding  to  condemn  an  electric  railway  right  of 
way  no  award  can  be  made  for  the  cost  of  fencing  along  the  right 
of  way;  it  being  presumed  that  the  company  will  obey  the  law. 

*Sce  Chicago  &  A.  R.  Co.  v.  Scott  (111.),  29  R.  R.  R.  99,  52  Am.  & 

Eng.  R.  Cas.,  N.  S.,  99  (dangers  to  children  and  stock  were  improper 

elements   of   damages   in   proceedings    to   condemn    certain   land   for 

railroad  right  of  way);  Indianapolis  &  C.  T.  Co.  v.  Larrabee  (Ind.), 

26  R.  R.  R.  376,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  376  (danger  to  persons 

or  stock  from  construction  and  operation  of  trolley  line);   Yazoo  & 

M.  V.  R.  Co.  V.  Jennings  (Miss.),  23  R.  R.  R.  371,  46  Am.  &  Eng.  R. 

Cas.,  N.  S.,  371  (that  stock  would  be  killed  on  track  was  improperly 

considered  as  an  element);  St.  Louis,  etc.,  Ry.  Co.  v.  Oliver  (Okla.), 

22  R.  R.  R.  167,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  167  (increased  danger 

\o  stock);  Illinois,  I.  &  M.  Ry.  Co.  v.  Freeman  (111.),  16  R.  R.  R.  360, 

39  Am.    &   Eng.   R.   Cas.,   N.  S.,  360   (danger  to  person  from  trains 

vfhtn  crossing  track  is  too  remote);   Chicago  So.   Ry.   Co.  v.   Nolin 
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Appeal  from  Circuit  Court,  Hendricks  County;  T.  J.  Cofer, 
Special  Judge. 

Condemnation  proceeding  by  the  Indianapolis  &  Western  Rail- 
way Company  against  Rebecca  Branson,  and  others.  From  a 
judgment  for  defendant  Branson,  and  from  an  order  denying 
a  new  trial,  plaintiff  appeals.    Reversed  and  new  trial  ordered. 

Otis  E.  Gullcy,  IV,  H.  Latta,  and  L.  H,  Oberreich,  for  ap- 
pellant. 

Geo,  W.  Brill  and  Geo.  C,  Harvey,  for  appellee. 

Jordan,  J.  Appellant  is  an  incorporated  electric  interurban 
railway  company,  seeking  to  condemn  arid  appropriate  a  right 
of  way  for  its  railroad  through  Hendricks  county,  Ind.  In  fact 
this  cause  arises  out  of  the  same  condemnation  proceedings  in- 
volved in  the  appeal  of  the  Indianapolis  •&  Western  Railway 
Company  v,  Charles  B.  Hill  ct  al,  (No.  21,160,  decided  at  this 
term)  86  N.  E.  414.  Appraisers  were  appointed  to  assess  the 
damages  resulting  to  the  defendant  Rebecca  Branson  (appellee 
herein).  These  appraisers  made  their  report  therein,  assess- 
ing her  damages  for  the  appropriation  of  real  estate  at  $500. 
She  filed  exceptions  to  this  award,  and  the  issue  in  respect  to 
damages  as  raised  and  tendered  by  her  exceptions  was  sub- 
mitted to  a  jury  for  trial, at  the  January  term,  1907,  of  the  Hen- 
dricks circuit  court.  After  hearing  all  of  the  evidence  in  the 
case  and  the  instructions  of  the  court,  the  jury  returned  a  ver- 
dict in  her  favor,  assessing  damages  for  the  lands  appropriated 
by  appellant  company  for  its  right  of  way  in  the  sum  of  $925. 
Thereupon  appellant  unsuccessfully  moved  for  a  new  trial,  as- 
signing in  its  motion  various  reasons  therefor.  The  court  ren- 
dered judgment  in  favor  of  the  defendant  for  the  amount  of 
damages  assessed  by  the  jury.  Appellant  appeals,  and  assigns 
as  error  the  overruling  of  its  motion  for  a  new  trial.  Counsel 
for  appellee  interpose  virtually  the  same  objections  and  criti- 
cisms, in  respect  to  appellant's  brief  and  the  record  in  this  ap- 
peal, as  they  presented  and  urged  in  the  case  of  Indianapolis  & 
Western  Railway  Company  v.  Hill,  supra.  For  the  reasons 
stated  or  given  in  the  decision  in  the  latter  case,  these  objections 
are  overruled.  The  court  on  its  own  motion  gave  10  instruc- 
tions to  the  jury.  Appellant's  counsel  at  the  proper  time  ten- 
dered to  the  court,  with  a  request  to  give  the  same  to  the  jur>% 
five  instructions.  The  court  refused  each  of  these  instructions, 
to  which  ruling  appellant  excepted. 

(111.),  20  R.  R.  R.  331,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  331  (danger  to 
live  stock). 

For  the  authorities  in  this  series  on  the  question  whether  danger  to 
property  not  taken  from  fires  set  by  locomotives  may  be  an  element 
of  damages  in  condemnation  proceedings,  see  last  foot-note  appended 
to  New  Jersey,  etc.,  Ry.  Co.  v.  Tutt  (Ind.),  26  R.  R.  R.  367,  49  Am.  & 
Eng.  R.  Cas.,  N.  S.,  367. 


Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S       565 

Indianapolis  AW.  Ry.  Co.  v,  Branson 

The  evidence  in  the  case  establishes,  among  others,  the  fol-. 
lowing  facts:  On  the  south. side  of  appellee's  farm,  which  em- 
braces 77  acres,  and  out  of  which  lands  appellant's  right  of  way 
is  appropriated,  there  is  a  public  highway  running  east  and  west. 
Between  this  highway  and  the  south  line  of  her  farm  is  located 
the  right  of  way  of  the  Vandalia  Railroad  Company,  over  which 
said  company  has  for  many  years  propelled  by  steam  both  pas- 
senger and  freight  cars.  The  dwelling  house  of  appellee, 
wherein  she  and  her  husband  and  the  members  of  her  family 
reside,  is  about  200  feet  north  of  the  line  of  appellant's  railroad. 
The  strip  of  land  appropriated  is  60  feet  wide  and  runs  east  and 
west  adjacent  to  and  parallel  with  the  Vandalia  railroad.  Ap- 
pellee and  the  members  of  her  family,  in  order  to  reach  the 
highway  on  the  south  side  of  her  farm,  are  compelled  to  cross 
appellant's  right  of  way  and  also  the  Vandalia  railroad.  There 
is  a  private  crossing  over  the  latter  road,  which  she  maintains 
and  uses  for  the  purpose  of  crossing  over  the  latter  road. 

Evidence,  over  the  objections  of  appellant,  appears  to  have 
been  given  at  the  trial  by  appellee  to  show  how  far  distant  from 
the  above-mentioned  crossing  trains  and  cars  could  be  seen  ap- 
proaching, not  only  over  appellant's  road,  but  also  over  the  road 
of  the  Vandalia  Railroad  Company,  and  how  close  a  car  or  train 
would  be  to  a  person  before  it  could  be  seen  by  such  person.  It 
was  also  shown  that  appellee  and  the  members  of  her  family 
used  this  crossing  many  times  during  each  day.  Manifestly  this 
evidence  was  given  for  no  other  purpose  than  to  show  the  dan- 
ger to  which  appellee  and  the  members  of  her  family  would  be 
exposed  by  an  approaching  car  or  cars  while  crossing  over  the 
track  of  appellant's  road  in  going  to  and  from  the  public  high- 
way. By  instruction  No.  2  appellant  requested  the  court  to  ad- 
vise the  jury  to  the  effect  that,  in  assessing  damages,  if  any,  to 
the  residue  of  defendant's  land,  it  would  not  be  warranted  in  an- 
ticipating and  taking  into  consideration  any  danger  attendant 
upon  ingress  or  egress  to  and  from  said  land  arising  out  of  any 
negligence  on  the  part  of  either  appellant  company  or  the  de- 
fendant or  any  members  of  defendant's  family.  The  court  re- 
fused so  to  instruct.  No  instructions  given  by  the  court  re- 
ferred to  or  advised  the  jury  upon  this  proposition.  In  view  of 
the  evidence  given  on  behalf  of  appellee  we  are  of  the  opinion 
that  the  court  erred  in  its  refusal  to  so  advise  the  jury.  It  is 
provided  by  clause  3,  §  6,  Act  1905  (Acts  1905,  p.  62,  c.  48), 
which  deals  with  the  assessment  of  damages:  "Third.  The 
damages  to  the  residue  of  the  land  of  such  owner  or  owners  to 
he  caused  by  taking  out  the  part  sought  to  be  appropriated." 
The  provision  of  section  6  of  the  statute  is  that  it  is  not  only  the 
value  of  the  land  sought  to  be  appropriated  which  is  to  be  deter- 
mined, but  also  the  damages  to  the  remainder  of  the  particular 
tract  of  land  caused  by  the  part  thereof  appropriated,  or   in 
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Other  words,  the  material  inquiry  is  in  regard  to  the  actual  de- 
preciation of  *he  market  value  of  the  land  not  taken  caused  by 
the  carving  out  thereof  of  the  portion  actually  appropriated. 
In  determining  the  question  of  the  depreciation  of  the  market 
value  of  the  residue  of  the  land,  the  jury  must  be  confined  to 
the  consideration  of  proper  evidence.  It  will  not  be  permitted 
to  anticipate  damages  of  any  character  which  will  not  certainly, 
but  only  possibly,  result  in  the  future  from  the  appropriation  of 
the  railroad.  It  is  well  affirmed  by  the  authorities  that  damages 
which  may  in  the  future  arise  from  the  happening  of  some  pos- 
sible, but  uncertain,  event  cannot  be  considered.  These  are  too 
remote,  speculative,  and  uncertain,  and  may  be  said  to  rest  upon 
mere  conjecture.  Such  uncertain  or  speculative  matters  are 
not  proper  to  go  to  the  jury  as  evidence  relative  to  the  depre- 
ciation of  the  market  value  of  the  remaining  lands.  Neither  do 
they  afford  a  proper  basis  for  a  witness  to  take  into  considera- 
tion in  forming  his  opinion  upon  such  depreciation.  To  this 
class  of  speculative,  uncertain,  and  remote  damages  may  be  as- 
signed the  peril  or  danger  to  which  the  owner  of  the  remaining 
land  and  the  members  of  his  family  may  be  subjected  or  ex- 
posed in  crossing  the  track,  or  tracks,  of  the  railroad  located 
upon  the  right  of  way  condemned.  Such  peril  or  danger  is  said 
to  rest  upon,  or  be  due  to,  the  negligence  of  the  company  in  the 
future  operation  of  its  cars  or  trains  over  the  right  of  way  in 
controversy.  It  cannot  be  assumed  that  the  railroad  company- 
will,  in  the  future  operation  of  its  road  and  the  cars  thereover, 
be  guilty  of  such  negligence  as  will  result  in  personal  injury  to 
the  owner  of  the  land  or  to  any  member  of  his  family.  The 
principles  or  rules  which  sustain  the  above  propositions  are  well 
settled  Chicago,  etc.,  R.  Co.  v.  Hunter,  128  Ind.  213,  27  N. 
E.  477;  Indianapolis,  etc.,  Tr.  Co.  v.  Larrabee,  168  Ind.  237,  80 
N.  E.  413,  10  L.  R.  A.  (X.  S.)  1003,  and  authorities  there  cited ; 
Indianapolis,  etc.,  R.  Co.  v.  Hill  (No.  21,160,  at  this  term),  86 
N.  E.  414;  Conness  v,  Indiana,  etc.,  R.  Co.,  193  111.  464,  62  N. 
E.  221 ;  Chicago  Efec,  etc.,  Co.  v.  Mawman.  206  111.  182,  69  N. 
E.  66;  Illinois,  etc.,  R.  Co.  v.  Freeman,  210  111.  270,  71  X.  E. 
444;  Chicago,  etc.,  R.  Co.  v.  Nolin,  221  111.  367,  77  N.  E.  435; 
Neilson  et  ux  v.  Chicago,  etc.,  R.  Co.,  58  Wis.  516,  17  N.  W. 
310,  and  authorities  there  cited ;  Lyon  v,  G.  B.  &  M.  R.  Co.,  42 
Wis.  538;  Montana  R.  Co.  v.  Fresser,  29  Mont.  210,  74  Pac. 
407;  2  Elliott  on  Railroads  (2d  Ed.)  §§  991,  991a,  991b;  2 
Lewis  on  Eminent  Domain,  §  482.  In  X'eilson  et  ux,  v.  Chicago, 
etc.,  R.  Co.,  supra,  the  court,  upon  this  question,  said:  "Wit- 
nesses may  testify  to  depreciation,  and  be  permitted  to  ^tate  the 
grounds  of  their  opinion,  as  in  Snyder's  Case,  but  evidence  of 
remote  and  conjectural  cause  of  depreciation  should  not  be  sub- 
mitted to  the  jury  as  a  basis  for  their  assessment  of  damages." 
The  general  presumption  is  that  the  railroad  will  be  constructed 
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and  operated  in  a  proper  manner,  and  upon  this  presumption 
the  actual  effects  upon  the  remaining  lands  should  control  the 
assessment  of  damages.  In  case  the  road  is  improperly  con- 
structed by  the  railroad  company,  or  is  in  the  future  negligently 
operated,  to  the  injury  of  the  landowner,  then  under  such  cir- 
cumstances the  law  affords  him  an  ample  remedy  for  the  recov- 
ery of  damages  resulting  from  such  injury,  notwithstanding  the 
award  made  in  the  original  condemnation  proceedings.  It  is  true, 
as  the  authorities  affirm,  that  damages  are  assessed  "once  for  all," 
and  all  legitimate  damages  resulting  from  the  appropriation  of 
the  land  should  be  included  in  the  original  award  or  assess- 
ment; for  such  assessment  is  conclusively  presumed  to  embrace 
damages  for  every  injury  which  could  have  been  legally  included 
in  the  appraisal  made  by  the  appraisers  or  the  assessment  made 
by  the  jury,  and  it  will  operate  to  bar  a  recovery  of  the  land- 
owner for  any  damages  which  should,  and  could,  have  been  le- 
gally included  therein.  Chicago,  etc.,  R.  Co.  v.  Hunter,  supra; 
Lyon  V,  G.  B.  &  M.  Co.  supra;  2  Elliott  on  Railroads  (2d  Ed.) 
§  104;  White  v.  Chicago,  etc.,  R.  Co.,  122  Ind.  317,  23  N.  E. 
782,  7  L.  R.  A.  257,  and  authorities  there  cited ;  4  Sutherland  on 
Damages,  §  1072.  It  follows  that  the  court  erred  in  not  charg- 
ing the  jury  as  requested  by  appellant  in  instruction  No.  2. 

Appellant  by  instruction  No.  3  asked  the  court  to  charge  the 
jury,  in  effect,  that  the  law  of  this  state  casts  upon  the  railroad 
company  the  duty  of  constructing  and  maintaining  a  good  and 
substantial  fence  along  the  line  between  its  right  of  way  and  the 
defendant's  land;  that  the  jury  should  not  take  into  considera- 
tion in  assessing  the  defendant's  damages  "the  cost  of  a  perma- 
nent fence  along  the  north  line  of  the  right  of  way  of  plaintiff's 
railway."  There  is  evidence  in  the  case  to  which  this  instruction 
was  applicable.  By  the  statute  of  1903  (Acts  1903,  p.  426,  c. 
227;  see,  also,  sections  5707,  5708,  et  seq,.  Burns'  Ann.  St.  1908) 
it  is  provided  that  "any  corporation,  lessee,  etc.,  owning,  controll- 
ing or  operating,  etc.,  any  interurban  railroad,  traction  line,  or 
suburban  railway,  within  the  state  of  Indiana,  using  electricity 
for  a  motive  power,  etc.,  shall  within  one  year  from  the  taking 
effect  of  this  act,  as  to  those  already  constructed  and  as  to  those 
hereafter  constructed  within  one  year  from  the  date  of  the  com- 
pletion of  any  part  of  such  line  and  putting  the  same  in  opera- 
tion, erect,  build,  construct  and  thereafter  maintain  fences  on 
both  sides  throughout  the  entire  length  of  such  road  completed^ 
*  *  *  sufficient  and  suitable  to  turn  and  prevent  cattle, 
horses,  mules,  sheep,  hogs  or  other  stock  from  getting  on  such 
road,  except  at  crossings,"  etc.  It  is  further  provided  that  "when 
such  fences  and  cattle  guards  are  not  made  as  herein  provided, 
or  when  such  fence  or  cattle  guards  are  not  kept  in  repair,  such 
railroad  corporation  or  person  operating  the  same  shall  be  lia- 
ble for  all  damages  which  may  be  done  by  the  agents,  employees. 
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servants  or  cars  of  such  corporation,  or  persons  operating  the 
same,  to  any  such  cattle,  horses,  sheep,  hogs  or  other  stock 
thereon."  By  section  5708,  supra,  in  case  such  corporation  neg- 
lects or  refuses  to  construct  such  fence,  barriers  or  cattle  guards 
as  provided,  etc.,  the  landowner  is  given  the  right  to  construct 
the  same  and  recover  of  the  corporation  or  person  operating  the 
road  a  reasonable  compensation  therefor.  Section  6  of  the 
act  (Acts  1903,  p.  429,  c.  227;  section  5712,  Bums'  Ann.  St. 
1908)  provides  that  **when  such  railroad  is  fenced  on  one  or 
both  sides  at  the  point  where  such  way  is  constructed,  such  abut- 
ting landowner  shall  erect  and  maintain  substantial  gates  in  the 
line  of  such  fence  or  fences  across  such  way  and  keep  the  same 
securely  fenced  and  closed  when  not  in  use  by  himself  or  his  em- 
ployees." In  view  of  the  provisions  of  the  statute,  the  cost  of 
building  permanent  fences  along  the  sides  of  appellant's  railroad 
would  not  constitute  an  element  of  damages  to  be  considered 
by  the  jury  in  making  the  assessment.  In  fact  this  is  the  pre- 
vailing rule  in  states  wherein  the  railroad  company  is  by  statute 
required  to  fence  its  road  or  right  of  way.  It  will  be  presumed 
that  the  railroad  company,  within  the  time  provided,  will  comply 
with  the  requirements  of  the  law.  Therefore,  under  the  circum- 
stances in  this  case,  the  jury  should  have  been  advised  by  the 
court  that  the  cost  of  building  fences  along  the  sides  of  appel- 
lant's railroad,  after  the  expiration  of  the  time  allowed  by  the 
statute,  should  not  be  taken  into  consideration  by  them,  or  in- 
cluded in  the  award  of  assessment  of  damages.  2  Elliott  on 
Railroads  (2d  Ed.)  §  996;  Chicago,  etc.,  R.  Co.  v.  Baker,  102 
Mo.  553,  15  S.  W.  64;  St.  Joseph,  etc.,  R.  Co.  v.  Shambaugh, 
106  Mo.  557,  17  S.  W.  581 ;  Winona,  etc.,  R.  Co.  v.  Waldron,  1 1 
Minn.  515  (Gil.  392)  83  Am.  Dec.  100;  Jones  v.  Chicago,  etc., 
R.  Co.,  68  111.  380;  4  Sutherland  (2d  Ed.)  §  1072;  2  Lewis  on 
Eminent  Domain,  §  498;  Mills  on  Eminent  Domain,  §  212. 

For  the  error  of  the  court  in  refusing  to  charge,  as  requested 
by  appellant  in  its  instructions  numbered  2  and  3,  the  judgment 
is  reversed  and  a  new  trial  ordered. 

Hadley,  J.,  not  participating. 
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(Supreme  Court  of  Indiana,  Jan.  7,  1909.) 
[86  N.  E.  Rep.  840.] 

Eminent  Domain — Establishment  of  Highway  Across  Railroad 
Tracks — Elements  of  Compensation.* — In  a  proceeding  to  establish  a 
highway  across  railroad  tracks,  the  railroad  company  cannot  recover 
the  cost  of  wing  fences  and  cattle  guards  and  of  planking  the  pro- 
posed highway,  as  such  expenses  would  be  incurred  by  it  in  comply- 
ing either  with  the  requirements  of  Burns'  Ann.  St.  1901,  §  5153,  cl. 
5  (Burns'  Ann.  St.  1908,  §  5195,  cl.  5)»  relative  to  highway  crossings, 
or  of  laws  passed  in  the  exercise  of  the  police  power  of  the  state. 

Railroads — Highway  Crossings — Duty  to  Keep  in  Safe  Condition.t 
—Under  Burns'  Ann.  St.  1901,  §  5153,  cl.  5  (Burns'  Ann.  St.  1908,  § 
5195,  cl.  5),  requiring  railroad  companies  to  put  and  keep  in  safe 
condition  all  highway  crossings,  a  railroad  company  acquires  its  right 
of  way  subject  to  the  right  of  the  state  to  extend  highways  and  streets 
across  the  same,  and  to  the  condition  that  it  must  put  and  keep  all 
crossings,  regardless  whether  the  highway  was  established  before  or 
after  the  railroad  was  built,  in  such  condition  as  not  unnecessarily  to 
impair  the  usefulness  of  the  highway,  and  to  afford  security  for  life 
and  property  without  reference  to  whether  the  company  owns  the 
right  of  way  in  fee,  or  merely  an  easement  therein. 

Railroads — Highway  Crossings — Duty  to  Restore  and  Keep  in  Re- 
pairs-Burns' Ann.  St.  f901,  §  5153,  cl.  5  (Burns'  Ann.  St.  1908,  §  5195, 
cl.  5),  requiring  railroad  companies  to  put  and  keep  in  safe  condition 
all  highway  crossings,  does  not  depend  for  its  validity  upon  the  police 
power  of  the  state,  but  is  valid  because  the  state  has  the  power  to  pro- 
vide the  conditions  upon  which  railroad  companies  acquire  their  right 
of  way,  and  such  conditions  are  binding  whether  the  right  of  way 
be  acquired  by  deed,  condemnation,  or  otherwise. 

Railroads — Highway  Crossings — Constitutionality  of  Requirements 
Pertaining  to   Highway   Crossing94 — Laws   requiring   railroad   com- 


*See  last  foot-note  appended  to  Cincinnati,  etc.,  Ry.  Co.  v.  Con- 
nersville  (Ind.),  29  R.  R.  R.  536.  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  536. 

tSee  first  foot-note  appended  to  Cincinnati,  etc..  Ry.  Co.  v.  Con- 
nersville  (Ind.),  29  R.  R.  R.  536,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  536; 
foot-note  appended  to  Northern  Pac.  Ry.  Co.  v.  State  of  Minnesota 
(U.  S.),  29  R.  R.  R.  516,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  516. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  police 
powers  of  a  state  over  railroad  companies,  see  second  foot-note  ap- 
pended to  Southern  Rv.  Co.  v.  Grizzle  (Ga.),  30  R.  R.  R.  715,  53  Am. 
&  Eng.  R.  Cas.,  N.  S..  715;  foot-note  appended  to  State  v.  Martyn 
(Neb.),  3Q  R.  R.  R.  136,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  136;  third  foot- 
note appended  to  Patterson  v.  Missouri  Pac.  Ry.  Co.  (Kan.),  29  R.  R. 
R.  695,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  695;  third  foot-note  appended  to 
Cincinnati,  etc.,  Ry.  Co.  v.  Connersville  (Ind.),  29  R.  R.  R.  536,  52 
Am.  &  Eng.  R.  Cas.,  N.  S.,  536;  Interstate  Consol.  St.  Ry.  Co.  v. 
Massachusetts  (U.  S.),  28  R.  R.  R.  710,  51  Am.  &  Eng.  R.  Cas.,  N.  S., 
710. 
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panics  to  construct,  maintain,  and  keep  in  safe  repair  higrhway  cross- 
ings by  the  erection  and  maintenance  of  gates  and  men  to  operate 
the  same,  planking  the  crossing,  construction  of  cattle  guards,  em- 
ployment of  gatemen  or  flagmen,  or  otherwise,  are  passed  in  the  exer- 
cise of  the  police  power  and  are  constitutional,  though  enacted  after 
the  railroad  is  built. 

Eminent  Domain — Establishment  of  Highway  Across  Railroad 
Tracks — Compensation. — Where  a  highway  crosses  the  right  of  way 
of  a  railroad  company  at  a  point  at  which  it  has  only  a  main  track 
and  two  switch  tracks,  no  question  can  justly  arise  as  to  the  impair- 
ment of  the  company's  franchise  by  such  taking  so  as  to  entitle  it  to 
damages,  for  under  such  circumstances  both  the  use  as  a  highway  and 
as  a  railway  can  stand,  and  do  not  interfere  with  each  other. 

Eminent  Domain — Establishment  of  Highway  Across  Railroad 
Tracks — Compensation — Questions  for  Jury. — Whether  the  establish- 
ment of  a  highway  across  the  right  of  way  of  a  railroad  company 
would  interfere  with  the  operation  of  its  railroad  was  a  question  of 
fact  for  the  jury. 

Appeal  and  Error — Reversal — Failure  to  Assess  Nominal  Damai^es. 
— Failure  to  assess  nominal  damages  affords  no  ground  for  reversal. 

Eminent  Domain — Establishment  of  Highway  Across  Railroad 
Tracks — Instructions. — Requested  instructions  in  a  proceeding  to  es- 
tablish a  highway  across  the  right  of  way  of  a  railroad  company 
were  properly  refused  where  so  general  and  indefinite  as  to  authorize 
the  assessment  of  damages  to  which  the  company  was  not  entitled. 

Eminent  Domain — Establishment  of  Highway  Across  Railroad 
Tracks — Measure  of  Damages. — As  the  establishment  of  a  highway 
across  the  right  of  way  of  a  railroad  company  does  not  deprive  it  of 
its  use  of  the  right  of  way,  a  different  rule  for  ascertaining  compensa- 
tion must  be  applied  than  that  which  obtains  in  the  condemnation  of 
land  of  others,  and  the  company  is  not  entitled,  as  are  such  owners, 
to  the  value  of  the  real  estate  taken  and  the  injury  to  that  not  taken 
because  of  the  location  of  the  highway. 

Trial — Instructions — Invasion  of  Province  of  Jury. — Requested  in- 
structions in  a  proceeding  to  establish  a  highway  across  the  right  of 
way  of  a  railroad  company  that  the  company  was  entitled  to  com- 
pensation for  the  value  of  the  land  taken  and  the  diminution  in  value 
of  that  not  taken  because  of  the  location  of  the  highway  are  objec- 
tionable because  invading  the  province  of  the  jury  in  assuming  that 
the  value  of  the  company's  land  would  be  diminished  by  the  location 
of  the  highway. 

Appeal  from  Circuit  Court,  Allen  County;  Edward  O'Rourke, 
Judge. 

Petition  by  Elmer  E.  Rhodes  and  others  for  the  location  and 
opening  of  a  public  highway  across  the  right  of  way  of  the  New- 
York,  Chicago  &  St.  Louis  Railroad  Company.  From  the  judg- 
ment of  the  board  of  commissioners  establishing  the  highway, 
the  railroad  company  appealed  to  the  circuit  court,  where  the 
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case  was  tried  de  novo  and  a  judgment  rendered  establishing  the 
highway,  and  denying  the  railroad  company's  claim  for  damages, 
and  the  railroad  company  appeals.     Affirmed. 

Walter  Olds  and  Chas,  M.  Nieaer,  for  appellant. 
Aiken  &  Underwood,  for  appellee. 

Monks,  J.  Appellees  filed  a  petition  for  the  location  and 
opening  of  a  public  highway  across  the  right  of  way  of  appellant 
and  the  lands  of  other  persons.  Viewers  were  appointed,  who 
reported  in  favor  of  the  opening  of  said  highway.  Appellant 
filed  a  remonstrance  against  the  public  utility  of  said  highway 
and  for  damages.  Reviewers  were  appointed  who  reported  in 
favor  of  the  public  utility  of  the  proposed  highway  and  against 
appellant's  claim  for  damages.  From  the  judgment  of  the  board 
of  commissioners  establishing  said  highway,  appellant  appealed 
to  the  court  below,  where  the  proceeding  was  tried  de  novo, 
and  a  verdict  returned  in  favor  of  the  establishment  of  the  high- 
way and  against  appellant's  claim  for  damages.  Over  appellant's 
motion  for  a  new  trial,  judgment  was  rendered  upon  the  verdict 
in  favor  of  the  appellees. 

The  only  error  assigned  is  that  the  court  erred  in  overruling 
appellant's  motion  for  a  new  trial.  It  appears  from  the  evidence 
that  appellant's  right  of  way  at  the  place  where  the  same  is 
crossed  by  the  proposed  highway  is  100  feet  wide,  and  that  the 
proposed  highway  is  to  be  40  feet  wide,  and  that  at  said  place 
appellant  has  three  tracks,  a  main  track,  and  two  switch  tracks, 
one  of  which  is  called  a  "passing"  track ;  the  passing  track  being 
2,990  feet  long  and  the  switch  track  2,770  feet  long. 

During  the  progress  of  the  trial  appellant  offered  to  prove,  by 
a  competent  witness,  in  answer  to  a  question  propounded  to  him 
as  an  element  of  damages,  the  cost  of  constructing  wing  fences 
and  cattle  guards  and  of  planking  the  proposed  highway  across 
appellant's  track,  to  which  appellees  objected,  which  objection 
was  sustained  by  the  court.  Said  items  of  expense  excluded  by 
the  court  belong  to  that  class  of  expenses  which  a  railroad  com* 
pany  incurs  in  complying  either  with  the  requirements  of  section 
5153,  Burns'  Ann.  St.  1901,  (section  5195,  Burns'  Ann.  St. 
1908),  or  of  laws  passed  in  the  exercise  of  the  police  power,  and 
for  which,  therefore,  they  are  not  entitled  to  recover  or  be  al- 
lowed compensation.  Lake  Erie,  etc.,  R.  Co.  v,  Shelley,  163  Ind. 
36,  40-47,  71  N.  E.  151,  and  authorities  cited.  It  follows  that 
the  court  did  not  err  in  excluding  said  evidence  nor  in  refusing 
to  give  instructions  which  authorized  the  recovery  of  such  dam- 
ages. 

Appellant  complains  of  instruction  No.  3  given  to  the  jury, 
on  the  ground  that  **it  is  to  the  effect  that  appellant  is  not  enti- 
tled to  just  compensation  for  its  land  taken  for  a  public  highway, 
and  therefore  is  in  violation  of  section  21,  art.  1,  of  the  Consti- 
tution of  this  state,  and  the  fourteenth  amendment  to  the  Con- 
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stitution  of  the  United  States."  Said  instruction  reads  as  fol- 
lows: "(3)  I  instruct  you  that  a  railroad  acquires  its  right  of 
way  subject  to  the  right  of  the  state  to  extend  public  highways 
and  streets  across  the  same,  ^nd  subject  to  the  condition  that  it 
must  place,  keep,  and  maintain  all  highway  crossings,  regardless 
of  whether  the  highway  was  established  before  or  after  the  rail- 
road was  constructed,  and  in  such  condition  as  not  unnecessarily 
to  impair  the  usefulness  of  the  highway,  and  in  such  manner  as 
to  afford  security  for  life  and  property.  I  therefore  instruct  you 
that  should  you  find  by  a  preponderance  of  the  evidence  in  this 
case  that  the  proposed  highway  will  necessitate  the  crossing  of 
the  right  of  way  at  right  angles  of  the  New  York,  Chicago  & 
St.  Louis  Railroad  Company,  and  will  not  interfere  with  the 
operation  of  said  railroad,  said  company  cannot  recover  damages 
in  this  case,  and  your  verdict  on  that  issue,  so  far  as  said  rail- 
road company  is  concerned,  may  be  for  the  petitioners,"  Under 
the  statutes  of  this  state,  it  is  the  duty  of  all  railroad  com- 
panies to  construct  and  keep  in  safe  condition  all  highway  cross- 
ings; and  this  duty  is  the  same  whether  the  highway  was  estab- 
lished before  or  after  the  railroad  was  built.  Clause  5,  §  5153, 
Bums'  Ann.  St.  1901;  section  5195,  Bums'  Ann.  St.  1908; 
Evansville,  etc.,  R.  Co.  v.  State,  149  Ind.  276,  278,  49  N.  E.  2, 
and  cases  cited;  Chicago,  etc.,  R.  Co.  zk  State,  158  Ind.  189, 
191-193,  63  N.  E.  224,  and  authorities  cited;  Chicago,  etc.,  R, 
Co.  V.  City  of  Noblesville,  159  Ind.  237,  240,  and  241,  64  N.  E. 
860,  and  authorities  cited.  It  is  clear  from  our  statute  and  the 
cases  cited  that  a  railroad  company  acquires  its  right  of  way 
subject  to  the  right  of  the  state  to  extend  public  highways  and 
streets  across  the  same,  and  subject  to  the  condition  that  it  must 
place,  keep,  and  maintain  all  highway  crossings,  regardless  of 
whether  the  highway  was  established  before  or  after  the  road 
was  built,  in  such  condition  as  not  unnecessarily  to  impair  the 
usefulness  of  the  highway,  and  "so  as  not  to  interfere  with  the 
free  use"  thereof,  and  "in  such  a  manner  as  to  afford  security 
for  life  and  property,"  without  reference  to  whether  the  rail- 
road company,  owns  the  right  of  way  in  fee  or  merely  an  ease- 
ment therein.  Chicago  R.  Co.  v.  Citv  of  Chicago,  149  111.  457, 
460,  461,  37  N.  E.  78;  Elliott's  Roads  and  Streets  (2d  Ed.)  § 
222,  p.  236.  Having  accepted  the  privileges  and  franchises  from 
the  state  and  acquired  its  right  of  way  subject  to  such  right  un- 
der said  statute  on  the  part  of  the  state,  it  is  not  entitled  to  anj' 
compensation  for  the  interruption  and  inconvenience,  if  any,  nor 
for  increased  expense  nor  increased  risk,  if  any,  nor  for  the  ex- 
pense and  inconvenience  of  the  railroad  company  in  complying 
with  the  requirements  of  said  statutes  at  highway  crossings. 
Boston,  etc.,  R.  Co.  v.  County  Commissioners,  79  Me.  386,  10 
Atl.  113;  Portland,  etc.,  R.  Co.  v.  Inhabitants  of  Deering,  78 
Me.  67,  2  Atl.  670,  57  Am.  Rep.  784,  787 ;  City  of  Grafton  v. 
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St.  Paul,  etc.,  R.  Co.,  16  N.  D.  313,  113  N.  W.  598,  601,  602; 
Lake  Shore,  etc.,  R.  Co.  v.  City  of  Chicago,  148  111.  509,  518-520, 
37  X.  E.  88;  Lake  Erie  R.  Co.  v,  Shelley,  163  Ind.  37,  71  N.  E. 
151,  and  cases  cited.  Said  subdivision  5,  §  5195,  Burns*  Ann. 
St.  1908  (section  5153,  Burns'  Ann.  St.  1901;  section  3903,  Rev. 
St.  1881),  does  not  depend  for  its  validity  upon  the  police  power 
of  the  state,  but  is  valid  because  the  state  has  the  power  to 
provide  the  conditions  upon  which  railroads  acquire  their  right 
of  way  in  the  state,  and  such  conditions  are  binding  whether 
the  right  of  way  be  acquired  by  deed,  condemnation,  or  other- 
wise. Moreover,  the  laws  requiring  railroad  companies  to  con- 
struct, maintain,  and  keep  in  safe  condition  all  the  highway 
crossings  by  the  erection  and  maintenance  of  gates  and  men  to 
operate  the  same,  planking  the  crossing,  construction  of  cattle 
guards,  employment  of  gatemen  or  flagmen,  etc.,  or  otherwise, 
are  passed  in  the  exercise  of  the  police  power,  and  are  constitu- 
tional although  enacted  after  the  railroad  was  built.  3  plliott  on 
Railroads,  §  1102;  Lake  Erie  R.  Co.  v.  Shelley,  163  Ind.  37,  71 
X.  E.  151,  and  cases  cited;  Portland,  etc.,  R.  Co.  v.  Inhabitants 
of  Deering,  78  Me.  61,  2  Atl.  670,  57  Am.  Rep.  784;  Chicago, 
etc.,  R.  I'.  City  of  Chicago,  140  111.  309,  29  N.  E.  1109,  and  cases 
cited;  111.  Central  R.  Co.  v.  Willenborg,  117  111.  203,  7  N.  E.  698, 
57  Am.  Rep.  862;  Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U.  S. 
226, 17  Sup.  Ct.  581,  41  L.  Ed.  979. 

It  is  evident,  as  we  have  already  held,  that  in  proceedings  to 
establish  a  public  highway  across  a  railroad  track  the  railroad 
company  is  not  entitled  to  any  damages  for  the  cost  and  ex- 
pense of  complying  with  the  requirements  of  section  5195 
(5153),  supra,  or  of  the  laws  passed  in  the  exercise  of  the  po- 
lice power,  and  that,  when  the  highway  crosses  the  right  of  way 
at  a  point  where  the  company  has  only  a  main  track  and  two 
switch  tracks,  no  question  can  justly  arise  as  to  the  impairment 
of  its  franchise  by  such  taking,  for  under  such  circumstances 
both  the  use  as  a  highway  and  as  a  railway  can  stand  together, 
and  do  not  interfere  with  each  other.  Lake  Erie,  etc.,  R.  Co. 
V.  Shelley,  163  Ind.  37,  71  N.  E.  151,  and  cases  cited;  New  York, 
etc.,  R.  Co.  V,  Drummond,  46  N.  J.  Law,  644,  20  Am.  &  Eng. 
Ry.  Cas.  13,  and  note,  p.  16;  Morris,  etc.,  R.  Co.  v.  Orange,  63 
X.  J.  Law,  252,  43  Atl.  730,  47  Atl.  363 ;  Chicago,  etc.,  R.  Co. 
i\  Chicago,  140  111.  309,  29  N.  E.  1109;  111.  Central  R.  Co.  v. 
Willenborg,  117  111.  203,  7  N.  E.  698,  57  Am.  Rep.  862;  111. 
Central  R.  Co.  v,  Chicago,  141  111.  586,  30  N.  E.  1044,  17  L.  R. 
A.  530;  Lake  Shore,  etc.,  R.  Co.  v,  Chicago,  148  111.  509,  37  N. 
E.  88;  Chicago,  etc.,  R.  Co.  v,  Chicago,  149  111.  457,  37  N.  E. 
78:  Chicago,  etc.,  R.  Co.  v.  City  of  Cicero,  157  111.  48,  41  N.  E. 
640;  Cleveland,  Receiver,  v.  The  City  of  Augusta,  102  Ga.  233, 
29  S.  E.  584,  43  L.  R.  A.  638,  and  cases  cited;  Boston,  etc., 
R.  Co.  V,  County  Commissioners,  79  Me.  i9i§,  10  Atl.  113;  Port- 
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land,  etc.,  R.  Co.  v.  Inhabitants  of  Deering,  78  Me.  61,  2  Atl. 
670,  57  Am.  Rep.  784;  Thorpe  v.  Ruthland,  etc.,  R.  Co.,  27  Vt. 
140,  62  Am.  Dec.  625 ;  Lake  Shore,  etc.,  R.  Co.  v.  Cincinnati  R. 
Co.,  30  Ohio  St.  604;  Railway  Co.  v,  Sharpe,  38  Ohio  St.  150; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U.  S.  226,  17  Sup.  Ct.  581, 
17  Sup.  Ct.  581,  41  L.  Ed.  979;  Albany,  etc.,  R.  Co.  r.  BrowneU, 
24  N.  Y.  345,  349-353;  Boston,  etc.,  R.  Co.  v.  Village  of  Green- 
bush,  .S2  N.  Y.  510. 

Whether  or  not  the  proposed  highway  would  interfere  with 
the  operation  of  appellant's  railroad  was  a  question  of  fact,  and 
was  by  said  instruction  properly  submitted  to  the  jury  for  de- 
termination. Baltimore,  etc.,  R.  Co.  v.  Board,  etc.,  156  Ind. 
266,  274,  275,  58  N.  E.  837,  59  N.  E.  856.  It  is  evident  from 
what  we  have  said  and  the  authorities  cited  that  under  the  evi- 
dence in  this  case  the  court  did  not  err  in  giving  said  instruc- 
tion, unless  it  was  in  not  saying  that  **appellant  would  only  be 
entitled  to  nominal  damages."  Chicago,  etc.,  R.  Co.  v.  Town  of 
Cicero,  157  111.  48,  41  N.  E.  640;  Chicago,  etc.,  R.  Co.  v.  City  of 
Chicago,  149  111.  457,  460-463,  37  N.  E.  78;  Chicago,  etc.,  R. 
Co.  V.  City  of  Chicago,  140  111.  309,  314,  29  N.  E.  1109;  Lake 
Shore,  etc.,  R.  Co.  z\  City  of  Chicago,  148  111.  509,  37  N.  E.  88; 
Chicago,  etc.,  R.  Co.  v.  City  of  Chicago,  166  U.  S.  226.  17  Sup. 
Ct.  581,  41  L.  Ed.  979;  City  of  Grafton  v.  St.  Paul,  etc.,  R.  Co., 
16  N.  D.  313,  113  N.  W.  598,  601,  602. 

The  failure,  however,  to  assess  nominal  damages  affords  no 
ground  for  a  reversal  of  said  judgment  on  appeal.  Smith  v, 
Parker,  148  Ind.  127,  134,  45  N.  E.  770,  and  cases  cited;  Coffin 
V.  State,  144  Ind.  578,  582,  43  N.  E.  654,  55  Am.  St.  Rep.  188, 
and  cases  cited;  Elliott's  App.  Proc.  §  636. 

Appellant  complains  of  the  refusal  of  the  court  to  give  in- 
structions 5,  6,  8,  and  9  requested  by  it.  Instructions  8  and  9 
were  properly  refused  because  they  were  so  general  and  indefi- 
nite as  to  authorize  the  jury  to  assess  as  damaging  elements  and 
items  of  expense  for  which  appellant  was  not  entitled  to  re- 
cover. Said  instructions  5  and  6  informed  the  jury  that  appel- 
lant was  entitled  to  such  damages  as  will  compensate  it  for  the 
value  of  the  real  estate  taken  and  the  diminution  in  value  of  its 
property  because  of  the  location  of  such  proposed  highway  across 
its  tracks,  the  same  as  any  other  landowner.  By  condemning  tlie 
land  of  appellant  for  the  purpose  of  extending  said  highway 
across  its  right  of  way,  it  was  not  sought  to  obstruct  the  tracks 
already  laid  nor  prevent  appellant  from  laying  other  tracks  along 
its  right  of  way.  The  use  of  the  right  of  way  by  appellant  for 
its  tracks  was  a  public  use,  and  the  use  of  the  right  of  way  for  a 
highway  crossing  was  also  ia  public  use,  and  each  use  might  be 
exercised  without  being  an  obstruction  to  the  use  for  that  public 
purpose  by  the  other.  The  use  is  a  joint  use,  and  a  different  rule 
for  ascertaining  a  just  compensation  must  be  applied  than  that 
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which  obtains  in  condemnation  of  land  of  other  landowners.  In 
the  later  case  the  landowner  is  absolutely  deprived  of  the  use 
of  his  land,  and  the  market  value  of  the  land  taken  and  the  dam- 
age, if  any,  to  the  remainder  of  said  land  not  taken,  are  proper 
elements  to  be  considered.  In  the  case  of  extending  a  highway 
across  the  right  of  way  of  a  railroad,  the  latter  is  not 
deprived  of  its  public  use  of  its  right  of  way.  Such  use 
by  it  may  continue  after  the  highway  is  located  and  opened ; 
the  use  for  the  purposes  of  a  highway  *  being  subject  to 
the  use  of  the  company  for  railroad  purposes.  Chicago,  etc., 
R.  Co.  z\  Town  of  Cicero,  157  111.  48,  41  N.  E.  640;  Elliott's 
Roads  and  Streets  (2d -Ed.)  §  222,  p.  236.  It  is  evident  from 
what  we  have  said  and  cases  cited  that  said  instructions  5  and 
6  did  not  correctly  instruct  the  jury  as  to  the  measure  of  dam- 
ages. Said  instructions  5  and  6  are  also  objectionable  because 
they  invade  the  province  of  the  jury  in  assuming  that  the  value 
of  appellant's  railroad  property  would  be  diminished  by  the  loca- 
tion of  the  proposed  highway  across  its  right  of  way. 
Judgment  affirmed. 


St.  Louis  &  S.  F.  R.  Co.  v.  Richards. 

(Supreme  Court  of  Oklahoma,  Feb.  23,  1909.     On  Rehearing,  June  1, 

1909.) 

[102  Pac.  Rep.  92.] 

Release — Right  to  Cointest  Invalidity — Restoration  of  Considera- 
tion,— Where  personal  injuries  have  been  suffered,  for  which  a  lia- 
bility exists,  and  a  release  therefor  has  been  fraudulently  procured 
for  a  grossly  inadequate  sum,  an  action  for  damage  may  be  main- 
tained without  first  obtaining  a  decree  to  rescind  or  to  cancel  the  re- 
lease; and  the  plaintiff  is  not  precluded  from  attacking  a  release  so 
obtained,  when  it  is  set  up  as  a  defense,  because  he  has  not  restored 
or  tendered  back  the  amount  received  by  him  at  the  time  the  release 
was  obtained. 

Action — Conditions  Precedent — Offer  of  Performance. — When,  in  an 
action  at  law,  the  tender  of  performance  of  an  act  is  necessary  to  the 
establishment  of  any  right  against  another  party,  such  tender  or  offer 
to  perform  is  waived  or  becomes  unnecessary  when  it  is  reasonably 
certain  that  the  offer  will  be  refused. 

Release — Personal  Injuries — Fraud. — Plaintiff  was  injured  while 
traveling  on  one  of  defendant's  passenger  trains.  On  the  following 
<lay,  while  she  was  in  bed  at  the  railway  company's  hospital,  away 
trom  friends  or  acquaintances,  and  still  suffering  from  the  effects  of 
injuries  sustained,  the  extent  of  which  she  did  not  know  and  ap- 
parently not  in  a  position  to  ascertain,  she  was  visited  by  a  claim 
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agent  and  physician  in  the  employ  of  the  defendant.  The  agent 
desired  to  effect  a  settlement  and  release  of  the  damages  and  liability, 
and,  in  order  to  induce  defendant  to  sign  such  release  for  a  grossly 
inadequate  sum,  he  and  the  physician  represented  to  her  that  her 
injuries  were  slight  and  temporary,  when  in  fact  they  were  serious 
and  dangerous,  which  fact  the  physician  knew,  or  should  have  known 
had  he  exercised  the  proper  care.  Defendant  believed  the  representa- 
tions, and  acted  thereon  by  signing  the  release,  which  she  would  not 
have  done  had  she  been  advised  of  her  true  condition.  Held,  that  such 
facts  sustained  the  averments  of  plaintiffs  reply,  which  alleged  that 
the  release  was  procured  by  fraud,  and  a  verdict  based  thereon  will 
not  be  set  aside  on  the  ground  that  it  is  not  sustained  by  sufficient 
evidence. 

Damages — Personal  Injuries — Excessiv^iess. — In  an  action  for  dam- 
ages for  personal  injuries,  where  the  evidence  shows  that  plaintiff 
had  always  theretofore  been  well  and  able  to  make  a  living  for  her- 
self and  two  children  by  washing,  and  also  by  running  a  boarding 
house,  keeping  from  12  to  15  boarders  with  the  same  number  of 
rooms,  in  which  she  did  all  the  work  herself,  making  thereby  on  an 
average  of  from  $65  to  $75  per  month,  and  which  shows  that  since  her 
injury,  a  period  of  about  2}^  years,  she  had  been  unable  to  earn  any- 
thing, but  had  been  compelled  to  pay  out  a  great  deal  of  money  for 
physician's  services,  suffering  intense  pains  and  agony  at  times  as  a 
result  of  her  injuries,  which  were  probably  permanent,  we  are  not 
able  to  say  that  a  judgment  for  $6,300  is  excessive,  or  shows  by  its 
amount  to  have  been  rendered  as  a  result  of  passion  or  prejudice. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Comanche  County;  F.  E.  Gillette, 
Judge. 

Action  by  Freda  Richards  against  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

Flynn  &  Ames,  for  plaintiff  in  error. 
•  Stevens  &  Myers  and  Horace  Speed,  for  defendant  in  error. 

DuNN^  J.  The  defendant  in  error,  who  will  be  hereafter  de- 
nominated "plaintiff,"  on  the  8th  day  of  September,  1904,  be- 
gan her  action  in  the  district  court  of  Comanche  county  against 
plaintiff  in  error,  who  will  hereafter  be  denominated  "defendant,'* 
to  recover  damages  in  the  sum  of  $10,000  for  and  on  account  of 
injuries  received  by  her  in  a  wreck  while  she  was  traveling  on 
one  of  the  trains  of  defendant.  To  this  petition  the  defendant 
filed  an  answer  containing  a  general  denial  and  a  plea  of  accord 
and  satisfaction,  in  that  plaintiff  had  for  a  valuable  considera- 
tion discharged  and  released  the  defendant  of  any  and  all  claims 
for  damages  occasioned  and  growing  out  of  her  alleged  injury. 
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The  release  thus  pleaded  was  proven  on  the  trial,  and  is  as  fol- 
lows: '*Whereas,  I,  Freda  Richards,  of  Lawton,  of  the  county 
of  Comanche,  Oklahoma  Territory,  was  injured  on  the  9th  day 
of  April,  1904,  on  a  line  of  railroad  owned  or  operated  by  the 
St.  Louis  &  San  Francisco  Railroad  Company,  while  a  passengei 
on  train  408,  which  was  wrecked  near  Seneca,  Mo.,  April  9, 
1904,  under  circumstances  which  I  claim  rendered  such  com- 
pany liable  in  damages,  although  such  liability  is  denied  by  such 
railroad  company,  and  the  undersigned  being  desirous  to  com- 
promise, adjust  and  settle  the  entire  matter:  Now  therefore,  in 
consideration  of  the  sum  of  one  hundred  and  no- 100  dollars 
(SIOO.OO)  to  me  this  day  paid  by  the  St.  Louis  &  San  Francisco 
Railroad  Company,  in  behalf  of  itself  and  other  companies  whose 
lines  are  owned  or  operated  by  it,  I  do  hereby  compromise  said 
claim  and  do  release  and  forever  discharge  the  said  St.  Louis 
&  San  Francisco  Railroad  Company,  and  all  companies  whose 
lines  are  leased  or  operated  by  it,  their  agents  and  employees, 
from  any  and  all  liability  for  all  claims  for  all  injuries,  including 
those  that  may  hereafter  develop,  as  well  as  those  now  apparent, 
and  also  do  release,  and  discharge  them  of  all  suit§,  actions, 
causes  of  action  and  claims  for  injuries  and  damages  which  I 
have  or  might  have  arising  out  of  the  injuries  above  referred  to, 
either  to  my  person  or  property,  and  do  hereby  acknowledge  full 
satisfaction  of  all  such  liability  and  causes  of  action.  I  further 
represent  and  covenant  that  at  the  time  of  receiving  said  pay- 
ment and  signing  and  sealing  this  release,  I  am  of  lawful  age  and 
legally  competent  to  execute  it,  and  that  before  signing  and  seal- 
ing it  I  have  fully  informed  myself  of  its  contents  and  executed 
it  with  full  knowledge  thereof.  Given  under  my  hand  and  seal 
this  9th  day  of  April,  A.  D.  1904.    Freda  Richards.  [Seal.]" 

To  this  answer  and  release  plaintiff  repHed  generally:  That, 
owing  to  her  injuries,  she  was  greatly  shocked  and  mentally  dis- 
turbed; that  immediately  after  the  wreck  she  was  taken  to  the 
defendant's  hospital  at  Springfield,  Mo.,  where  the  agents  of  the 
defendant  examined  her  the  same  day  and  within  a  short  time 
after  her  arrival,  and,  for  the  purpose  of  obtaining  the  same 
and  of  inveigling  and  deceiving  her  into  executing  it,  the  physi- 
cian and  the  claim  agent  of  the  defendant  stated  to  plaintiff  that 
she  was  but  slightly  injured  and  would  recover  her  health  in  a 
short  time,  and  that  her  injuries  consisted  only  of  slight  bruises 
and  the  shock  and  jar  inflicted  at  the  time  of  the  wreck.  This 
is  followed  by  a  statement  that  the  representations  were  false 
and  untrue,  that  the  plaintiff  relied  upon  and  believed  the  rep- 
resentations, and  was  induced  thereby  to  sign  the  release,  and 
that,  had  she  known  that  they  were  false,  she  would  not  have 
signed  it.  On  the  case  coming  on  for  trial  before  a  jury,  coun- 
sel for  plaintiff  made  his  opening  statement,  in  which  he  stated 
facts  supporting  the  petition  and  reply,  whereupon  counsel  for 
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defendant  moved  for  judgment  on  the  pleadings  and  statement 
of  counsel  for  plaintiff  for  the  reason  that  the  same  failed  to 
state  facts  sufficient  to  support  a  judgment  for  plaintiff,  and 
that  they  did  show  facts  which  entitled  defendant  to  a  judgment. 
This  was  overruled  and  the  ruling  excepted  to.  Whereupon 
counsel  for  defendant  made  his  statement  to  the  jury  in  which 
he  admitted  the  wreck  and  that  plaintiff  was  a  passenger  on 
the  train.  He  denied,  however,  that  there  was  any  negligence 
on  the  part  of  the  company  causing  the  wreck,  but  that  the  same 
came  from  unforeseen  causes. 

In  reference  to  the  release  signed  by  plaintiff,  counsel  stated 
that,  "after  the  wreck,  and  while  Mrs.  Richards  was  in  full 
possession  of  all  of  her  faculties,  she  entered  into  a  contract  with 
the  plaintiff,  by  which  her  claim  was  compromised  and  settled 
in  full,  and  by  virtue  of  that  compromise  and  settlement  she  re- 
ceived $100,  which  she  still  retains.  The  contract  was  entered 
into,  was  in  writing,  and  signed  by  her.  We  think  the  evidence 
will  show  that  the  release  was  fairly  entered  into.  She  was  not 
induced  by  fraud  to  execute  it,  and  that  is  a  full,  complete  dis- 
charge and  settlement  of  the  claim  now  brought  forward."  On 
the  offering  of  evidence,  counsel  for  defendant  again  objected 
to  any  evidence  in  support  of  the  pleadings,  and  exception  to  the 
overruling  of  this  motion  was  properly  reserved.  Practically 
the  same  questions  were  raised  again  by  counsel  for  defendant 
on  the  conclusion  of  the  evidence  for  plaintiff.  A  demurrer 
lodged  thereto,  alleging  its  insufficiency  to  support  plaintiff's 
claim,  was  overruled  and  exception  saved.  Plaintiff  received  the 
$100  in  the  manner  as  stated,  on  the  signing  of  the  release.  Xo 
mention  of  the  same  was  made  in  her  petition.  The  release  was 
pleaded  as  a  complete  defense  in  the  answer  of  defendant  and 
relied  upon  on  the  trial,  and  is  almost  the  sole  reliance  in  this 
court.  Its  inadequacy  on  account  of  the  alleged  fraudulent  man- 
ner in  which  it  was  procured  w^as  set  up  in  the  reply,  and  no 
tender  either  in  the  pleading  or  elsewhere  by  the  plaintiff  to  the 
defendant  was  made  of  the  money  received.  The  court,  after  in- 
forming the  jury  that  if  it  found  the  defendant  was  liable  to 
plaintiff  by  reason  of  the  wreck,  and  that  the  contract  or  lelease 
offered  in  evidence  by  the  defendant  was  fraudulent  and  there- 
fore void,  then  instructed  it  that:  "You  should  then  further 
consider  the  evidence  in  this  case  to  determine  what,  if  an^-, 
damage  the  plaintiff  is  entitled  to  recover  for,  and,  if  you  find 
from  the  evidence  that  the  $100  received  by  the  plaintiff  at  the 
time  of  the  execution  of  contract  or  release  was  equal  or  greater 
than  the  damage  that  she  sustaine<l,  your  verdict  should  be  for 
the  defendant/'  Verdict  was  rendered  in  favor  of  plaintiff  in 
the  sum  of  $6,200.  Judgment  was  entered  thereon,  to  reverse 
which  proceedings  in  error  were  begun  in  the  Supreme  Court  of 
tlie  territory  of  Oklahoma,  and  the  case  is  now  before  us  for  our 
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consideration  and  review  by  virtue  of  our  succession  to  the  du- 
ties and  jurisdiction  of  that  court. 

Several  questions  were  presented  by  counsel  on  the  foregoing 
facts.  The  principal  one,  however,  grows  out  of  the  release,  the 
conditions  under  which  it  is  alleged  to  have  been  secured,  and  the 
fact  that  the  consideration  received  was  not  returned,  or  offered 
to  be  returned,  prior  to  the  institution  of  the  action.  The  po- 
sition of  counsel  for  defendant  on  this  matter  will  probably  be 
best  stated'  by  quoting  from  their  brief.  "In  cases  involving  con- 
tracts which  are  attacked  because  of  fraud,  there  is  a  funda- 
mental distinction  between  that  fraud  which  enters  into  the 
execution  of  the  contract,  and  that  which  enters  into  its  procure- 
ment. By  fraud  in  the  execution  is  meant  that  fraud  which  in- 
duces a  person  to  sign  an  agreement  which  they  do  not  really 
intend  to  make,  such  as  signing  a  release  by  representing  that  it 
is  not  a  release,  but  only  a  receipt  for  doctor's  bills,  or  some 
other  instrument.  By  fraud  in  the  procurement  is  meant  those 
false  representations  by  which  a  person  is  induced  t9  sign  an  in- 
strumfent,  the  contents  of  which  they  understand  perfectly,  but 
which  they  should  not  sign  but  for  false  representations  as  to 
collateral  matters.  The  courts  hold  that,  where  the  fraud  en- 
ters into  the  execution  of  the  contract,  there  is  no  contract,  be- 
cause the  minds  of  parties  have  not  met,  and  that,  consequently, 
the  consideration  need  not  be  returned;  but  where  the  fraud 
does  not  affect  the  execution  of  the  instrument,  but  only  collat- 
eral matters  inducing  the  party  to  sign  it,  the  consideration  must 
be  returned."  In  support  of  this  we  are  cited  a  great  many  au- 
thorities so  holding  and  to  Wilson's  Rev.  &  Ann.  St.  Okl.  1903, 
§§  825-827,  on  rescission.  Section  827,  supra,  provides :  "Re- 
scissions, when  not  effected  by  consent,  can  be  accomplished  only 
by  the  use,  on  the  part  of  the  party  rescinding,  of  reasonable 
diligence  to  comply  with  the  following  rules:  First:  He  must 
rescind  promptly,  upon  discovering  the  facts  which  entitle  him 
to  rescind,  if  he  is  free  from  duress,  menace,  undue  influence,  or 
disability,  and  is  aware  of  his  right  to  rescind;  and  second: 
He  must  restore  to  the  other  party  everything  of  value  which 
he  has  received  from  him  under  the  contract ;  or  must  offer  to 
restore  the  same,  upon  condition  that  such  party  shall  do  likewise, 
iinless  the  latter  is  unable  or  positively  refuses  to  do  so. ' 

The  foregoing  quotation  from  counsel's  brief,  the  provisions 
of  the  statute,  and  the  numerous  authorities  presented  by  each 
side,  all  of  which  we  are  called  on  to  consider  and  apply  to  the 
facts  in  this  case,  presents  an  invitation  to  enter  a  field  of  legal 
exploration,  of  which  a  commentator  thereon  (American  & 
English  Annotated  Cases,  vol.  8,  p.  179)  says:  "The  authori- 
ties are  in  hopeless  conflict  on  the  question  of  the  necessity  for 
the  releasor  to  return  or  tender  the  consideration  upon  repudi- 
ating a  release  of  damages  for  personal  injuries  procured  from 
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him  by  fraud.  It  has  been  held,  on  the  one  hand,  that  the  re- 
leasor cannot  maintain  an  action  of  damages  for  the  injuries 
sustained  until  he  has  had  the  release  rescinded  in  an  equitable 
proceeding  instituted  for  that  purpose.  On  the  other  hand,  it 
has  been  held  that  the  releasor  may  repudiate  the  release  and 
bring  an  action  for  the  injuries  without  returrting  or  tendering 
back  the  money  paid  him  as  a  consideration  for  executing  the 
release.  Between  these  extreme  views  a  number  of  different 
and  conflicting  rules  have  been  laid  down  by  the  courts.''  Coun- 
sel for  plaintiff  take  the  position  that  neither  the  equitable  suit 
mentioned  nor  the  return  of  or  the  tender  of  the  money  received 
is  necessary,  and  cite  numerous  authorities  to  sustain  the  same. 
To  endeavor  to  reconcile  the  conflicting  opinions  rendered  by 
the  different  courts  on  this  proposition  would  be  to  assume  a 
task  in  which  there  is  no  promise  or  prospect  of  accomplishment . 
In  this  situation  it  of  necessity  follows  that  we  are  driven  to 
elect  which  in  our  judgment  is  the  correct  rule,  nor  in  this  are 
we  aided  by  any  previous  decision  of  this  jurisdiction. 

In  our  judgment  the  rule  which  should  govern  the  procedure 
in  this  class  of  cases  is  laid  down  in  the  following  authorities, 
as  there  is  absolutely  nothing  involved  on  the  one  hand  but  the 
money  consideration  paid,  and  on  the  other  the  privilege  of  as- 
serting a  right  which  plaintiff  contends  she  was  induced  to  ap- 
parently waive  by  the  fraudulent  representations  of  the  other 
party,  and  we  can  see  no  good  reason  why,  rights  of  third  par- 
ties not  being  involved  nor  endangered,  and  the  action  being  be- 
tween the  immediate  actors,  a  court  of  law,  under  the  procedure 
as  administered  in  the  Code  states  to-day,  is  not  vested  with 
power  to  give  full  and  ample  relief:  Olston  v.  Oregon  Water 
Power  &  Ry.  Co.  (Or.)  96  Pac.  1095;  Wagner  v.  National  Life 
Ins.  Co.,  90  Fed.  395,  33  C.  C.  A.  121;  Baird  v,  Howard,  51 
Ohio  St.  57,  36  N.  E.  732,  22  L.  R.  A.  846,  46  Am.  St.  Rep. 
550;  Missouri  Pacific  Ry.  Co.  v,  Goodholm,  61  Kan.  758,  60 
Pac.  1066;  Sanford  v.  Royal  Ins.  Co.,  11  Wash.  653,  40  Pac. 
609 ;  St.  Louis,  Iron  Mountain  &  Southern*  Ry.  Co.  v.  Smith, 
82  Ark.  105,  100  S.  W.  884 ;  Spring  Valley  Coal  Co.  v.  Buzis, 
213  111.  341,  72  N.  E.  1060;  Galveston,  H.  &  S.  A.  Rv.  v.  Cade 
(Tex.  Civ.  App.)  93  S.  W.  124;  Pawnee  Coal  Co.  v,  Royce,  184 
111.  402,  56  N.  E.  621 ;  Girard  v.  St.  Louis  Car  Wheel  Company, 
123  Mo.  358,  27  S.  W.  648,  25  L.  R.  A.  514,  45  Am.  St.  Rep. 
556;  Ency.  of  Pleading  and  Practice,  vol.  18,  p.  95.  Some  of 
the  cases  which  we  have  cited,  it  will  be  noted,  are  those  where 
there  was,  as  some  of  the  authorities  say  (Cutler  v,  Roanoke 
Railroad  &  Lumber  Company,  128  N.  C.  477,  39  S.  E.  30), 
fraud  in  the  factum,  and  others  where  the  fraud  was  in  the 
treaty.  Counsel  for  defendant  concede  in  the  former  class  of 
cases  it  is  not  necessary  to  go  into  equity  to  have  the  release  set 
aside,  but  insist  that  in  the  latter  class  of  cases  it  is  necessary. 
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The  foregoing  cases  do  not  recognize  this  distinction,  and  we 
do  not  regard  it  sound. 

Xow,  must  the  consideration  be  tendered  or  returned  to  en- 
able plaintiff  to  maintain  her  action?  It  is  conceded  that  it 
need  not  be  when  the  fraud  is  in  the  fact,  but  it  is  insisted  that, 
where  the  releasor  is  over-reached  and  defrauded  by  misrepre- 
sentations in  order  to  induce  him  to  give  apparent  consent  to 
relieve  the  release  of  his  liability,  this  species  of  fraud  consti- 
tutes a  defense  for  the  one  perpetrating  it  where  the  defrauded 
party  brings  suit  without  a  tender  or  an  actual  repayment  of  the 
money  received.  The  case  of  Sanford  v.  Royal  Ins.  Co.,  supra^ 
as  was  noted,  is  one  where  the  release  was  procured  by  fraud 
in  the  treaty,  and  it  was  there  held  that  in  such  a  case  full  re- 
lief could  be  given  by  a  court  of  law  in  an  action  involving  lia- 
bility upon  the  original  transaction.  It  was  also  contended  there,  as 
here,  that  the  release  could  not  be  attacked  for  fraud,  or  otherwise, 
until  the  pliantiff  had  restored  or  tendered  to  the  defendant  the 
consideration  received  therefor.  The  Supreme  Court  of  Wash- 
ington on  the  proposition  said:  "In  suits  in  equity,  where  a 
bill  is  filed  for  a  rescission,  a  restoration  of  the  consideration 
received  is  not  necessary  before  suit ;  it  being  sufficient  that  such 
restoration  be  provided  for  by  the  judgment.  Such  being  the 
rule  in  equity,  it  would  seem  to  follow  as  a  result  of  our  holding 
upon  the  preceding  question  that  the  rule  is  applicable  to  the 
case  at  bar.  *  *  *  Before  entering  judgment  in  this  case, 
the  respondent  remitted  and  appellant  had  credit  in  the  judg- 
ment for  the  full  amount  of  the  premium  note  and  the  $10  ad- 
ditional." 

The  case  of  O'Brien  v.  Chicago,  Milwaukee  &  St.  Paul  Rail- 
road Co.,  89  Iowa,  644,  57  N.  W.  425,  was  likewise  a  case 
where  the  fraud  was  in  the  treaty.  The  plaintiff  was  injured  on 
the  8th  of  September,  1890,  and  90  days  thereafter  executed  a 
release  to  the  company  for  all  of  his  injuries.  The  action  was 
brought  without  tendering  the  $250  received  at  the  time  of  the 
signing  of  the  release;  but  the  court  instructed  the  jury  that,  if 
they  found  for  the  plaintiff,  they  should  deduct  from  the  amount 
awarded  to  him  the  sum  of  $250,  which  he  had  already  received. 
It  was  insisted  in  that  case,  as  in  this,  that  it  should  be  reversed 
and  remanded  for  a  new  trial  because  of  the  failure  of  the  re- 
leasor to  make  an  antecedent  tender  or  return  of  the  money. 
After  citing  a  number  of  cases  and  fully  considering  the  mat- 
ter, and  coming  to  the  conclusion  that  this  was  not  necessary, 
the  court  said :  "We  may  well  inquire :  Why  should  the  plain- 
tiff tender  to  the  defendant  that  which  the  plaintiff  was  entitled 
to  retain,  even  if  defeated  in  the  action?  In  that  event  he  would 
retain  the  $250  by  virtue  of  what  the  defendant  contends  is  a 
valid  transaction.  When  the  court  directed  the  jury  that,  if  the 
plaintiff  was  entitled  to  recover,  the  sum  paid  at  the  alleged 
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settlement  should  be  deducted  from  the  verdict,  it  was,  in  effect, 
a  return  of  the  money  paid  for  the  release." 

The  case  of  International  &  Great  Northern  Railroad  Com- 
pany V.  Shuford,  36  Tex.  Civ.  App.  251,  81  S.  W.  1189,  written 
by  Chief  Justice  Fisher,  was  likewise  similar  to  the  case  at  bar, 
in  that  the  fraud  was  in  the  treaty  and  not  in  the  fact.  The  plain- 
tiff, prior  to  bringing  her  suit,  nor  at  the  time,  tendered  or  re- 
turned to  the  defendant  the  money  received  upon  the  release. 
The  only  thing  that  she  did  was  to  recite  a  tender  of  it  in  her 
petition,  where,  in  fact,  she  anticipated  a  defense,  and  where, 
as  is  said  in  the  case  of  Hedlum  v.  Holy  Terror  Alining  Com- 

?my,  16  S.  D.  261,  92  N.  W.  31,  and  as  is  said  in  the  case  of 
rotter  et  al,  v.  Mutual  Reserve  Fund  Life  Association,  9  S.  D. 
596,  70  N.  W.  843,  62  Am.  St.  Rep.  887 :  ^*The  release  is  a 
matter  of  defense  which  should  not  have  been  mentioned  in  the 
complaint,  and  the  allegations  thereto  might  properly  be  re- 
garded as  surplusage."  So  that  for  all  practical  resuhs,  in  this 
case,  no  tender  was  made;  but,  whatever  force  may  be  given 
the  tender  mentioned  in  the  complaint,  the  expressions  of  the 
court  on  the  question  that  is  now  before  us  are  equally  forceful. 
The  court  said:  "It  was  not  necessary  that  the  plaintiff  should 
bring  the  money  into  court  and  actually  tender  back  to  the  de- 
fendant the  $250  as  a  prerequisite  to  entitle  her  to  recover  judg- 
ment for  damages.  It  was  in  the  power  of  the  court,  and  it  was 
properly  exercised  in  the  case  in  entering  the  final  judgment,  to 
have  protected  the  defendant  in  its  rights  as  to  this  sum,  and  the 
verdict  and  judgment  rendered  did  accomplish  this  purpose." 

The  case  of  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Cade  (Tex. 
Civ.  App.)  93  S.  W.  124,  was  one  decided  by  the  Court  of  Civil 
Appeals  of  Texas,  wherein  the  fraud  was  in  the  treaty,  and 
where  the  releasor  actually  tendered  the  money  to  defendant, 
who  refused  it  by  reason  of  the  alleged  lack  of  authority  to  ac- 
cept it,  but  insisted  that  the  money  be  placed  or  deposited  in  the 
court.  The  statement  of  the  court  in  reference  to  this  matter 
and  its  disposition  is  fully  applicable  to  the  facts  in  the  case  at 
bar:  "If  plaintiff  should  recover,  and  the  same  be  deducted 
from  the  recovery,  defendant  would  be  as  well  off  as  if  the 
money  had  been  on  deposit.  If  plaintiff  should  fail  to  recover, 
the  money,  if  deposited,  would  not  go  to  defendant.  From  de- 
fendant's standpoint,  in  either  event,  no  useful  purpose  would 
be  served  by  the  payment  of  the  money  into  court,  and  such  a 
rule  would  work  a  hardship  on  a  plaintiff,  who  had  not  the 
money  to  deposit,  and  would  amount  to  a  denial  of  relief  in  a 
meritorious  cause,  and,  at  the  same  time,  the  application  of  such 
a  rule  would  be  of  no  practical  benefit  to  the  defendant.  Be- 
sides, it  was  in  the  power  of  the  court  to  protect  the  defendant 
in  its  rights  as  to  said  sum  in  the  case,  if  the  instrument  is  an- 
nulled, and  the  judgment  here  does  this." 
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The  case  of  Jones  v.  Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany, 23  Tex.  Civ.  App.  198,  73  S.  W.  1082,  written  by  Chief 
Justice  Garrett,  was  another  of  this  kind  wherein  the  facts  were 
almost  identical  with  those  in  the  case  at  bar.  The  averments, 
of  the  petition  show  that  the  claim  agent  and  the  physician  in 
the  employment  of  the  railway  company  made  false  representa- 
tions to  plaintiff  and  his  wife  as  to  the  extent  of  her  injuries,, 
for  the  fraudulent  purpose  of  procuring  a  release ;  the  statements 
being  that  she  was  only  slightly  injured  and  would  be  well  in 
a  few  weeks,  when  as  a  matter  of  fact,  she  was  permanently 
injured.  The  fraud  in  that  case,  as  in  the  case  at  bar,  was  in 
the  treaty,  and  the  court  held  in  the  syllabus :  "Where  the  re- 
lease has  been  procured  by  fraud,  it  is  not  necessary  for  the 
plaintiff  to  pay  into  court  the  money  received  for  its  execution 
in  order  to  have  it  set  aside." 

The  case  of  Missouri  Pacific  Railway  Company  v.  Goodholm, 
61  Kan.  758,  60  Pac.  1066,  was  one  wherein  the  statement  of 
facts  leaves  the  matter  of  whether  the  release  was  obtained  with 
knowledge  on  the  part  of  the  injured  party  that  he  was  signing 
a  release  somewhat  uncertain.  The  statement  of  facts  made 
by  the  court  shows  that  Goodholm  was  induced  to  sign  a  release 
by  being  led  to  believe  that  his  injuries  were  slight  and  tempo- 
rary. The  jury  found  that  the  release  "was  read  over  to  him, 
and  he  was  informed  of  its  character  and  provisions,  but  that 
Earhart,  the  claim  agent,  and  the  doctor,  knowingly  misrepre- 
sented facts  and  deceived  him  in  order  to  induce  him  to  sign 
the  same,  and  that  he  believed  the  representations  to  be  true, 
and  relied  and  acted  upon  them  in  executing  the  release."  It 
was  also  found  that  Goodholm  was  not  mentally  incapable  to 
make  a  contract,  but  that  he  signed  the  release  without  under- 
standing or  comprehending  its  import.  The  distinction  which 
is  so  sharply  drawn  in  the  case  at  bar  was  either  not  expressed 
upon  that  court,  or,  if  so,  the  court  took  the  same  view  of  it 
that  we  do.  Goodholm  made  no  offer  to  return  the  money  which 
he  received,  and  it  was  contended  that,  except  by  his  so  doing, 
he  ought  not  to  be  permitted  to  maintain  his  suit.  The  court 
said:  "If  the  release  was  procured  by  misrepresentation  and 
fraud,  it  may  be  ignored  by  Goodholm,  and  an  action  for  the 
injuries  actually  suffered  may  be  maintained.  It  is  not  necessary 
that  it  should  be  first  set  aside  in  a  proceeding  in  equity.  While 
the  fraud  charged  is  a  ground  of  equitable  jurisdiction,  legal  and 
equitable  rights  are  administered  under  our  system  in  a  single 
court  and  in  one  form  or  proceeding,  and  the  rights  of  the  par- 
ties can  be  fully  protected  in  an  action,  such  as  the  plaintiff 
brought.  A  decree  of  rescission  or  to  cancel  the  release  was 
therefore  not  a  prerequisite.  Nor  do  we  think  that  Goodholm 
was  precluded  from  attacking  the  release  set  up  as  a  defense 
because  the  trifling  amount  paid  when  it  was  executed  was  not 
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restored  or  tendered  before  the  suit  was  brought.  The  general 
rule  is  that  one  who  seeks  to  set  aside  a  contract  or  conveyance 
should  return,  or  offer  to  return,  the  consideration  received  for 
the  same.  This  rule  i$  peculiarly  applicable  where  the  property 
or  consideration  is  the  thing  in  controversy,  or  rather  where  the 
cause  of  action  arises  out  of  the  fraudulent  transaction  that  is 
attacked.  Here,  a  right  of  action  existed  prior  to  and  inde- 
pendent of  the  execution  of  release  alleged  to  be  fraudulent  and 
void.  There  was  implied  admission  ojf  liability  of  the  company 
to  the  extent  of  $15,  and  as  the  amount  paid  is  conceded  to  be 
due,  whatever  the  result  of  the  litigation,  what  good  reason  is 
there  for  returning  it?  Restoration  or  tender  is  required  on 
equitable  considerations,  but  what  injustice  or  inequity  could 
result  to  the  company,  if  the  amount  impliedly  admitted  to  be 
due  is  held  and  credited  upon  any  recovery  against  it?  If  the 
release  is  held  to  be  binding,  Goodholm  is  entitled  to  the  money 
paid;  and,  if  he  establishes  a  liability  for  the  injuries  apparently 
sustained  by  him,  it  can  be  credited  upon  the  recovery/* 

In  the  Goodholm  Case  it  will  be  noted  that  it  is  stated  by  the 
court  that  there  was  an  implied,  admission  of  the  liability  of  the 
company  to  the  extent  of  $15,  which  was  conceded  to  be  due. 
In  the  case  at  bar  the  liability  on  the  part  of  the  defendant  is 
specifically  denied  by  the  terms  of  the  release.  This  difference 
to  our  minds  is  not  material,  however,  for  three  reasons:  First 
if  it  was  procured  by  fraud,  it  fails,  and  its  terms  go  with  it. 
The  ^ame  denial  of  liability  is  then  presented  by  the  general  de- 
nial of  the  answer.  If  sustained  as  valid,  then  plaintiff  is  enti- 
tled to  keep  the  consideration.  Second,  the  controlling  fact  in 
this  class  of  cases  is  that  the  release  was  fraudulent,  because 
it  procured  a  waiver  of  a  large  liability  for  a  grossly  inadequate 
sum,  and  did  this  by  improper  methods.  The  reasons  would  not 
be  held  invalid  for  fraud  where  this  is  not  the  case.  And,  third, 
the  jury  found  the  release  was  fraudulent,  and  the  defendant 
owed  plaintiff  more  money  than  this  arnount  at  the  time  it  was 
paid,  and  has  given  credit  for  it  on  its  verdict,  so,  in  either  event, 
the  plaintiff  would  be  entitled  to  keep  the  consideration,  and  in 
either  event  the  defendant  is  not  injured.  The  plaintiff,  when 
she  brought  her  suit,  submitted  for  the  determination  of  the 
court  the  entire  controversy,  first,  whether  the  release  was  void  as 
to  her,  and,  second,  whether  the  company  was  liable  for  her  dam- 
age, and  it  was  not  necessary,  in  order  that  she  might  have  these 
things  determined  by  the  court  in  this  action,  that  she  either 
tender  or  plead  a  tender  of  the  amount  received  by  her,  for, 
as  is  said  in  the  case  of  Knappen  %\  Freeman,  47  Minn.  491,  50 
N.  W.  533,  from  the  Supreme  Court  of  Minnesota,  written  by 
Mr.  Chief  Justice  Gilfillan:  "The  willingness  of  the  party  to 
perform  those  terms  which  the  court  may  think  it  right  to  im- 
pose as  the  price  of  any  relief  is  sufficiently  shown  by  his  sub- 
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mitting  his  cause  to  the  court,  which  has  the  power  to  impose 
the  proper  terms."  The  facts  out  of  which  that  case  arose  are 
substantially  as  follows:  The  defendant,  Freeman,  for  certain 
considerations,  including  the  note  in  suit,  was  induced,  by  false 
and  fraudulent  representations  as  to  its  character,  to  purchase 
certain  land.  The  suit  being  brought  to  enforce  payment  of  the 
note,  defendant  set  these  matters  up  in  the  answer,  and  in  a 
separate  count  set  out  a  counterclaim  for  money  paid  for  taxes, 
and  interest  on  a  certain  loan  secured  by  mortgage  on  the  land, 
assumed  by  the  defendant,  and  also  interest  paid  on  the  note 
then  in  suit,  prior  to  the  ascertainment  of  the  fraud.  No  tender 
or  reconveyance  was  plead  therein,  and  judgment  was  asked 
for  the  various  sums  paid  with  interest.  It  was  claimed  that  the 
defendant's  position  was  untenable  because  there  was  no  allega- 
tion of  a  tender  or  disaffirmance,  nor  any  demand  for  a  rescis- 
sion of  the  transaction.  In  denying  the  contention  of  plaintiff, 
the  learned  Chief  Justice  said:  "All  that  is  required  to  justify 
a  rescission  by  the  court  is  that  the  contract  is  one  that  a  court 
of  equity  will  cancel  or  rescind  on  the  ground  alleged,  that  such 
ground  of  rescission  exist,  and  that  the  plaintiff  has  not  lost  his 
right  to  a  rescission  by  affirmance,  laches,  or  otherwise.  It  was 
one  of  the  rules  of  pleading  in  courts  of  equity,  in  suits  where 
the  court  might  impose  conditions  on  the  plaintiff,  or  give  the 
defendant  affirmative  relief,  as  in  suits  for  specific  perform- 
ances, cancellation  of  instruments,  rescission  of  contracts,  or  for 
accounting,  that  the  plaintiff  in  his  bill  should  offer  to  do  what- 
ever the  court  might  deem  equitable.  This  was  upon  the  maxim 
that  he  who  seeks  equity  must  do  equity.  But,  although  at  one 
time  a  bill  was  demurrable  if  it  omitted  this  offer,  the  require- 
ment was  in  its  nature  formal.  The  offer  was  not  one  of  the 
facts  constituting  the  cause  of  action,  any  more  than  was  the 
prayer  for  process.  It  may  be  doubted  that  the  rule  referred 
to  still  exists  in  courts  where  equity  forms  of  pleading  are  re- 
tained. Columbian  Govt,  v,  Rothschild,  1  Sim.  94;  Wells  v. 
Strange,  5  Ga.  22.  These  were  suits  for  accounting.  Jervis  v. 
Berridge,  L.  R.  8  Ch.  App.  351,  was  a  suit  for  cancellation  or 
rescission,  and  the  offer  in  the  bill  was  held  not  necessary.  How- 
ever it  may  be  where  equity  forms  of  pleading  are  retained,  it 
cannot  be  so  under  the  Code  system,  which  requires  a  complaint 
to  contain  only  a  statement  of  the  facts  constituting  the  cause 
of  action  and  the  praver  for  relief.  See  Coolbaugh  v.  Roemer. 
32  Minn.  445,  21  X.  W.  472.  The  willingness  of  the  party  to 
perform  those  terms  which  the  court  may  think  it  right  to  im- 
pose as  the  price  of  any  relief  is  sufficiently  shown  by  his  sub- 
mitting his  cause  to  the  court,  which  has  the  power  to  impose 
^he  proper  terms." 

Nor  should  it  be  forgotten  or  overlooked  in  the  consideration 
of  this  class  of  cases  that  they  are  not  strictly  actions  brought 
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for  rescission.  Hence  the  statute  cited  does  apply.  The  con- 
tract  or  release  is  a  mere  incident  to  the  suit.  The  cause  of  ac- 
tion grows  out  of  an  independent  antecedent  fact,  and  the  re- 
lease is  simply  a  matter  of  evidence  in  defense  to  the  plaintiflE's 
ctaim  of  right  to  prosecute.  Nor  does  it  matter  that  plaintiff  in 
the  release  itself  waived  for  a  consideration  the  right  to  main- 
tain a  suit  for  damages  inflicted,  if  in  fact  the  release  was  pro- 
cured through  fraud,  for  no  contract  is  made  except  the  parties 
thereto  retain  within  themselves  the  right  to  assail  it  on  the 
ground  of  fraud.  Even  a  stipulation  to  the  effect  that  any 
false  and  fraudulent  representations  inducing  the  other  to  enter 
into  it  should  not  affect  its  validity  would  of  itself  be  of  no  va- 
lidity. The  law  will  not  give  effect  to  a  stipulation,  if  fraudu- 
lently entered  into,  that  would  grant  immunity  to  iniquity  and 
fraud.    9  Cyc.  474. 

In  addition  to  this,  to  our  mind  the  entire  record  shows  de- 
fendant relied  upon  the  validity  of  this  release,  and  would  have 
refused  a  tender  had  one  been  made.  The  release  is  pleaded 
in  its  answer.  In  the  opening  statement  to  the  jury,  counsel 
recited  it  and  stated:  "The  release  was  fairly  entered  into,  that 
she  was  not  induced  by  fraud  to  execute  it,  and  that  it  is  a  full 
and  complete  discharge  and  settlement  of  the  claim  now  brought 
forward,"  The  release  was  taken  from  plaintiff  by  the  defendant 
for  the  purpose  of  settling  the  damage  and  of  pleading  it  in  bar 
of  an  action,  should  releasor  bring  one.  We  find  that  she  brought 
such  a  suit.  We  find  the  release  pleaded  and  urged,  insisted 
and  relied  upon  throughout  the  entire  proceeding,  and  from  the 
record  we  are  forced  to  the  conclusion,  and  we  believe  that  we 
are  safe  in  saying  and  finding,  as  did  the  Supreme  Court  of 
Missouri  in  the  case  of  Girard  v.  St.  Louis  Car  Wheel  Company,. 
123  Mo.  358-371,  27  S.  W.  648,  25  L.  R.  A.  514,  45  Am.  St. 
Rep.  556,  which  was  similar  to  the  one  at  bar,  where  the  defend- 
ant had  taken  a  release  and  had  been  sued,  and  plaintiff  had  not 
paid  or  offered  to  tender  back,  that:  "The  attitude  of  the  de- 
fendant, throughout,  as  well  as  before,  the  litigation,  its  plea  of 
release,  its  setting  aside  in  an  envelope  the  wages  of  plaintiff 
each  week,  all  indicate  that  any  tender  by  plaintiff,  or  repayment 
for  the  medical  services,  would  have  been  useless.  Since  the  ex- 
ecution of  that  paper,  defendant  has  continuously  asserted  and 
relied  upon  its  validity,  and  still  asserts  it.  It  has  been  decisively 
held  in  other  cases  that  no  preliminary  tender  can  be  insisted 
upon,  as  a  bar  to  legal  action,  where  the  facts  show  that  the 
tender  would  have  been  rejected.  Deichmann  v.  Deichmann 
(1871)  49  Mo.  107;  Westlake  v,  St.  Louis  (1882)  77  Mo.  47, 
46  Am.  Rep.  4.  In  such  a  state  of  the  facts,  a  tender  would  be 
what  Mr.  Bigelow  calls  an  'idle  ceremony.'  Bigelow  on  Fraud 
(1888)  p.  424.*'  Other  authorities  supporting  this  same  princi- 
ple are  as  follows:     Hunt  on  Tender,  §  52;  Hills  v.  National 
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Albany  Exchange  Bank,  105  U.  S.  319,  26  L.  Ed.  1052;  United 
States  V,  Lee,  106  U.  S.  196,  1  Sup.  Ct.  240,  27  L.  Ed.  171 ; 
United  States  v,  Edmonston,  181  U.  S.  500-508,  21  Sup.  Ct. 
718.  45  L.  Ed.  971 ;  Chinn  v,  Bretches,  42  Kan.  316-319,  22  Pac. 
426 ;  Herberger  v.  Husman,  90  Cal.  583,  27  Pac.  428 ;  Pierce  v. 
Lukens,  144  Cal.  397,  77  Pac.  996;  Williams  v.  Patrick,  177 
Mass.  160,  58  N.  E.  583;  Ashley  v.  Rocky  Mountain  Bell  Tel- 
ephone Company,  25  Mont.  286,  64  Pac.  765;  Brock  et  al.  v. 
Joseph  Hidy,  Jr.,  et  a/.,  13  Ohio  St.  306;  Webster  et  al,  v. 
French  et  al,,  11  111.  254-276;  Merrill  ^'.  Pike  ct  a/.,  94  Minn. 
186.  102  N.  W.  393 ;  1  ElUott's  General  Practice,  §  323. 

In  the  case  of  Brock  et  al.  v.  Hidy,  supra,  the  court  says  of 
the  necessity  of  making  a  tender  that:  "Where  the  vendor 
claims  to  have  rescinded,  repudiates,  and  denies  the  obligation 
of  the  contract,  placing  himself  in  such  a  position  that  it  ap- 
pears that,  if  the  tender  were  made,  its  acceptance  would  be 
refused,  then  no  tender  need  be  made  by  the  vendee.  To  this 
effect,  the  authorities  are  very  full" — citing  authorities. 

In  the  case  of  Webster  et  al.  v.  French  et  aL,  supra,  from  the 
Supreme  Court  of  the  state  of  Illinois,  the  court  says :  "A  party 
filing  a  bill  submits  to  everything  that  is  required  of  him,  and 
the  practice  of  the  court  is  not  to  require  the  party  to  make  a 
formal  tender;  whereas,  in  this  case,  from  the  facts  stated  in 
the  bill,  or  from  the  evidence,  it  appears  the  tender  would  have 
been  a  mere  form,  and  that  the  party  to  whom  it  was  made 
would  have  refused  to  accept  the  money." 

In  the  case  of  Hills  et  al.  v.  National  Albany  Exchange  Bank, 
supra,  from  the  Supreme  Court  of  the  United  States,  the  court 
in  the  syllabus  laid  down,  in  our  judgment,  the  rule  that  should 
govern  in  all  cases  of  this  character,  that:  "When  the  tender 
of  performance  of  an  act  is  necessary  to  the  establishment  of 
any  right  against  another  party,  such  tender  or  offer  to  perform 
is  waived  or  becomes  unnecessary  when  it  is  reasonably  certain 
that  the  offer  will  be  refused." 

The  case  of  Merrill  v.  Pike  et  al.,  supra,  from  the  Supreme 
Court  of  Minnesota,  was  one  where,  as  in  the  case  at  bar,  a  re- 
lease  was  given  for  personal  injuries.  Suit  was  brought  by  the 
injured  party,  the  money  was  not  tendered  nor  returned.  Un- 
der the  facts  whereby  the  release  was  secured,  the  court  held 
that  the  contract  was  voidable,  though  not  void,  and  on  the 
question  of  the  necessity  of  plaintiff  returning  or  tendering  the 
return  of  the  money  the  court  said :  "Plaintiff  was  not  required 
to  repudiate  the  contract  nor  return  the  money  after  being  noti- 
fied of  the  claim  of  settlement  by  service  of  the  answer.  Railway 
Co.  V.  Doyle,  18  Kan.  58.  From  the  nature  of  the  defense  pleaded, 
it  is  evident  that  defendants  intended  to  hold  plaintiff  to  the  con- 
tract, if  possible,  and  that  they  would  have  refused  a  tender  of 
the  money;  and  plaintiff  was  not  required  to  do  an  unnecessary 
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We  therefore  believe,  with  the  record  before  us,  we  take  no 
hazard  in  saying  that  it  is  as  reasonably  certain  as  a  thing  may 
well  be  that  any  offer  made  by  plaintiff  would  have  been  refused. 
We  believe  counsel  for  defendant  will  concede  it.  If  so,  then  why 
return  this  case  for  another  trial  that  an  empty,  vain  ceremony 
may  be  performed?  And  this  conclusion  ought  not,  as  suggested 
by  District  Judge  Hanford  in  the  case  of  Hill  et  al,  v.  Northern 
Pacific  Railway  Co.  (C.  C.)  104  Fed.  754,  work  to  the  detriment 
of  future  settlements  of  this  character.  It  should,  however,  in- 
duce people  having  them  to  be  less  speedy  and  to  enter  into  them 
with  injured  persons  only  in  the  presence  of  some  representative 
of  theirs  so  that  all  parties  will  be  more  nearly  on  an  equal  foot- 
ing. This  would  bring  about  equitable  settlements.  They  would 
not  then  be  attacked;  but,  if  they  are.  the  defendant  would  be 
thrice  armed  in  the  contest,  and  the  plaintiff,  and  not  the  defend- 
ant, would  more  often  be  shown  to  be  in  the  wrong.  To  hurry 
a  claim  agent  to  the  bedside  of  a  bruised  and  broken  human  being, 
still  suffering  from  shock,  dazed  by  the  horror  of  the  accident, 
stupefied  by  opiates  or  stimulants,  alone  except  for  those  in  the 
employ  of  the  party  liable,  produces,  almost  without  exception,  a 
settlement  in  which  the  proponent  dictates  the  terms,  and  pro- 
duces a  stituation  which  is  almost  an  invitation  for  a  contest. 
When  reason  returns  to  the  injured,  and  the  harm  inflicted  is 
discovered,  then  the  asserted  wrong  whether  true  or  not,  done  at 
the  settlement,  is  made  clearly  apparent.  If  the  settlement  is  un- 
fair, an  additional  burden  is  likely  to  be  placed  upon  the  defend- 
ant to  that  actually  due  it,  while,  if  the  settlement  is  honest  and 
fair  and  the  injured  party  really  received  all  he  was  entitled  to, 
the  surroundings  at  the  time  of  the  settlement  are  generally  suffi- 
cient to  defeat  and  destroy  it.  So  that,  as  we  have  seen  in  the 
final  analysis,  all  of  such  settlements  in  practice  and  in  fact  depend 
for  their  validity  and  conclusiveness  upon  the  subsequent  ac- 
quiescence of  the  releasor,  and  the  releasee  should  from  the 
highest  promptings  and  motives  of  self-interest  see  to  it  that 
they  are  above  suspicion,  so  that,  when  assailed,  the  very  circum- 
stances under  which  they  are  secured  do  not,  irrespective  of 
merit,  defeat  them. 

Three  additional  questions  are  discussed  by  counsel  for  defend- 
ant. The  first  of  these  is  that  the  evidence  did  not  sustain  the 
theory  of  plaintiff  that  the  release  was  secured  by  fraud.  The 
second  is  that  plaintiff  had  failed  to  show  that  her  injuries  were 
the  result  of  the  wreck.  The  third  is  that  the  damages  allowed 
were  excessive  in  that  they  appeared  to  have  been  given  under  the 
influence  of  passion  or  prejudice.  In  order  to  properly  discuss 
these  questions,  it  will  be  necessary  to  review  the  evidence,  and 
this  we  shall  briefly  do :  The  wreck  occurred  on  the  S>th  of  April 
1904,  in  the  Indian  Territory.  The  plaintiff  at  the  time  was  riding 
in  one  of  the   passenger  coaches  of   the  company  which  was 
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turned  over  on  its  side ;  she  being  struck  by  a  seat  and  perhaps  by 
some  of  the  passengers  falling  on  her.  She  fainted  at  the  time 
of  the  accident.  When  consciousness  returned  she  was  lying  under 
a  seat  amidst  the  glass  from  the  windows.  On  being  carried  out 
of  the  coach,  and  placed  on  some  cushions  on  the  ground,  she  re- 
mained there  with  the  other  passengers  from  6  or  7  o'clock  in 
the  evening,  the  time  of  the  wreck,  until  about  3  o'clock  in  the 
morning,  at  which  time  she  was  placed  upon  a  relief  train  and 
taken  to  the  company's  hospital  at  Springfield,  Mo.,  where  she 
arrived  somewhere  between  8  and  9  o'clock  in  the  morning. 
While  lying  on  the  ground  at  the  scene  of  the  accident  she 
was  given  a  hypodermic  injection  and  some  whisky,  as  she  re- 
members it,  something  like  three  times.  At  the  hospital,  after 
drinking  some  coflfee,  she  was  visited  by  the  physician  and  claim 
agent  of  the  company.  The  physician  examined  her  to  ascertain 
the  extent  of  her  injuries,  and  she  testifies  that  the  doctor  told 
her  that  she  was  not  hurt  at  all,  that  her  injuries  consisted  of 
slight  bruises  and  the  shock  only,  and  that  she  was  frightened 
and  nervous  and  would  get  over  it  in  a  few  days,  probably  a  week. 
That,  after  he  examined  her  and  told  her  there  was  nothing  the 
matter,  she  asked  him  why  it  was  her  side  hurt  her  so,  and  he 
told  her  that  it  was  just  from  the  fall,  and  that  in  a  week  or 
two  she  would  be  all  right,  and  not  to  worry.  After  he  was  there 
she  was  given  another  hypodermic  injection  to  relieve  the  pain 
which  was  coming  back  on  her.  Something  like  an  hour  or  so, 
the  claim  agent  returned  and  proposed  a  settlement,  informing  her, 
as  did  the  physician,  that  she  was  frightened,  and  that  her  hurt 
consisted  of  bruises  and  the  shock.  She  informed  him  that  she 
would  be  willing  to  settle,  but,  if  she  knew  she  was  injured,  that 
she  would  not,  that  she  was  a  widow  and  had  children  to  support. 
The  claim  agent  thereupon  told  her  that,  if  a  settlement  was 
made,  it  had  to  be  right  away,  because  he  had  to  leave  on  some 
business.  That  she  had  no  other  physician  make  an  examination 
of  her  excepting  the  company's  physician.  That  at  the  time  she 
signed  the  release  she  believed  the  statements  of  the  claim  agent 
and  the  physician,  and,  had  they  not  been  made,  she  would  not 
have  signed  it.  The  injury  of  which  plaintiff  complained  was 
prolapsus  of  the  uterus,  with  other  bruises  and  injuries  of  an 
internal  and  external  character. 

A  case  which  seems  to  us  to  be  apparently  fully  in  point  on  this 
situation  of  the  evidence  is  that  of  Jones  v.  Gulf,  Colorado  & 
Santa  Fe  Railway  Company,  32  Tex.  Civ.  App.  198,  73  S.  W. 
1082,  written  by  Chief  Justice  Garrett.  It  was  a  suit  for  personal 
injuries  to  plaintiff's  wife.  Demurrer  was  sustained  to  the  petition, 
which  set  up:  "That  defendant's  servants,  to  wit,  Drs.  Peeples, 
Phillips,  and  H.  Waters,  and  defendant's  claim  agent,  Evans,  ex- 
amined plaintiff's  wife  as  to  the  extent  of  her  injuries  within  a 
short  time  after  said  collision,  and  before  signing  of  the  release. 
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each  of  whom  recognizing  and  knowing  defendant's  liability 
to  plaintiff  for  said  injuries,  that  for  the  purpose  of  obtaining 
a  release  from  plaintiff  for  the  damages  aforesaid,  and  for  the 
purpose  of  deceiving  plaintiff  and  inveigling  him  to  execute  a  re- 
lease for  said  injuries,  the  said  physicians  and  claim  agent, 
acting  for  and  representing  said  defendant,  stated  to  plaintiff 
that  his  wife  was  only  slightly  injured,  and  that  she  would  be 
well  in  a  few  weeks,  and  would  be  able  to  do  and  perform  her 
usual  duties,  that  she  was  not  severely  hurt,  that  she  had  not  sus- 
tained any  injuries  except  those  apparent  upon  her  person,  which 
consisted  of  slight  bruises  and  the  shake-up  attending  the  sudden 
jar  at  the  time  of  the  collision,  which  statements  and  represen- 
tations were  untrue,  and  known  to  be  untrue  to  said  physicians  at 
the  time.  If  they  were  not  so  known,  they  should  have  been 
known  to  them  at  the  time,  and  could  have  been  known  by  their 
skill  as  physicians.  That  plaintiff  believed  said  representations 
to  be  true  at  the  time,  and  acted  upon  them  and  each 
of  them  in  making  and  executing  the  release  hereinafter  re- 
ferred to.  That  said  statements  and  representations  were  un- 
true and  made  for  the  sole  purpose  to  induce  him  to  sign  said 
release.  That  plaintiff  did  not  know  of  their  falsity,  and  had  no 
means  of  knowing  the  extent  of  said  injury  except  through  said 
physicians,  who  were  acting  as  the  agents  of  the  defendant. 
That  he  believed  the  statements  of  the  physicians  and  claim 
agent  at  the  time  he  executed  said  release.  That  he  would  not 
have  signed  said  release  if  he  had  known  the  falsity  of  said 
statements  made  as  aforesaid.  That  he  relied  solely  upon  the 
truthfulness  of  the  representations  made  by  defendant's  physi- 
cians. That  his  wife  was  and  is  permanently  injured  to  the 
extent  of  $15,000."  The  holding  of  the  court  on  this  matter 
was  as  follows:  "Where  the  averments  of  plaintiff's  petition 
showed  that  the  claim  agent  and  three  physicians  in  the  employ 
of  the  defendant  company  made  false  representations  to  plaintiff 
and  his  wife  as  to  the  extent  of  her  injuries  for  the  fraudulent 
purpose  of  procuring  a  release  of  damages,  when  they  knew  or 
should  have  known  of  the  severity  of  the  injuries,  it  was  error 
for  the  court  to  sustain  a  demurrer  to  the  pleading.  Where  one 
states  a  fact  which  is  or  should  be  within  his  knowledge,  in- 
tending that  it  be  believed  and  acted  on  as  true,  he  should  not 
ordinarily  be  heard  to  say  that  the  other  party  ought  not  to  have 
believed  him;  there  being  nothing  to  show  to  such  other  the 
falsity  of  the  representations." 

Upon  the  proposition  as  to  whether  or  not  the  injuries  suf- 
fered by  plaintiff  were  the  result  of  the  wreck,  the  evidence  is 
somewhat  conflicting,  but  plaintiff  testified  affirmatively  thereto, 
and  there  was  some  corroborative  proof.  The  jury  evidently 
accepted  this  evidence.  In  such  a  case  the  familiar  rule  obtains 
that:     "Where  a  cause  is  tried  to  a  jury,  and  a  general  verdict 
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returned  and  judgment  rendered  on  the  verdict,  and  the  evidence 
is  conflicting  and  contradictory,  and  there  is  competent  evidence 
to  sustain  the  verdict,  this  court  will  not  undertake  to  weigh  the 
evidence  or  to  determine  the  preponderance,  but  will  sustain  the 
verdict  of  the  jury."  Kuhl  v.  Supreme  Lodge  Select  Knights 
and  Ladies,  18  Okl.  383,  89  Pac.  1126.  In  our  judgment  there 
is  sufficient  competent  evidence  to  sustain  the  verdict. 

The  last  question  to  which  counsel  for  defendant  address  them- 
selves, and  to  which  our  attention  is  invited,  is  that  the  magni- 
tude of  the  judgment  is  evidence  of  the  fact  that  it  was  given 
under  the  influence  of  passion  and  prejudice.  The  amount  of 
injury  received  by  the  plaintiff  and  the  amount  of  money  redress 
defendant,  if  liable,  should  pay  therefor,  is  practically  altogether 
a  matter  of  judgment,  the  exercise  of  which  is  peculiarly  the 
pro\ince  of  a  jury.  A  court  should  interfere  only  when  it  can 
say  from  the  facts  proven  in  the  case  that  this  power  has  been 
clearly  erroneously  exercised,  and  that  the  judgment  is  of  such 
amount  that  there  is  a  deficiency  of  evidence  to  sustain  it.  The 
facts  in  the  case  at  bar  show:  That,  prior  to  the  accident,  the 
plaintiff  had  always  been  well,  that  she  had  made  a  living  for 
herself  and  two  children  by  .washing  and  running  a  boarding 
house,  where  she  had  from  12  to  IS  boarders,  with  the  same 
number  of  rooms,  and  did  all  the  work  herself.  That  in  this 
occupation  she  made  from  $65  to  $75  per  month,  and  since  her 
injuries  she  had  not  been  able  to  earn  anything  at  all.  That  she 
left  the  hospital  for  St.  Louis  on  the  same  day  that  she  signed 
the  release,  being  put  into  a  berth  and  informed  that  a  physician 
was  next  to  her  if  she  required  help.  That  she  remained  in  St. 
Louis  about  three  weeks,  returned  to  Lawton,  still  sick,  being 
confined  to  her  bed  from  the  injuries.  That  she  was  constantly 
under  the  treatment  of  a  physician  until  the  December  follow- 
ing, when  she  went  to  St.  Louis  again,  remaining  there  one 
month,  returning  to  Lawton,  and  then  left  for  Arizona,  where 
she  remained  a  year  and  eight  months,  taking  treatment  for  her 
lungs,  which  had  not  troubled  her  prior  to  the  injuries  received 
in  the  wreck.  While  there,  she  was  in  the  hospital  for  over  four 
months,  paying  $60  a  month  for  nurse  and  doctor  bills.  That 
she  had  paid  to  the  physician  in  Arizona,  $270  and  yet  owed 
him  $100.  That  to  another  physician  she  had  paid  altogether 
$95  for  treatment  of  the  prolapsus,  on  account  of  which  she 
had  since  the  time  of  the  injury  suffered  intense  pains,  suffering 
agony  at  times.  Under  these  circumstances,  we  are  asked  to  say 
that  the  verdict  is  excessive.  We  cannot  do  so.  Other  courts 
have  had  similar  cases  before  them  with  the  same  question,  and 
reference  is  here  made  to  a  few  of  them  to  show  that  our  con- 
clusion is  not  without  precedent.  Chicago  &  W.  I.  R.  R.  Co.  v. 
Doan,  93  111.  App.  247;  Pittsburg,  C,  C.  &  St.  L.  Rv.  Co.  v. 
Banfill,  107  111.  App.  254;  Wynn  v.  Central  Park,  N.'&  E.  R. 
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R.  Co.  (Com.  PI.)  14  N.  Y.  Supp.  172;  Chicago  &  Alton  R.  R. 
Co.  V.  McDonnell,  91  111.  App.  488;  O'Neill  v,  Kansas  City,  178 
Mo.  91,  77  S.  W.  64.  Many  other  cases  might  be  cited,  but  the 
measure  of  damages  sustained  in  these,  and  the  discussion  in 
connection  therewith,  justifies  us  in  holding  valid  and  not  ex- 
cessive the  returns  made  here. 

The  language  of  Chief  Justice  Horton  of  the  Supreme  Court 
of  Kansas  is  entirely  applicable  (Union  Pacific  Railway  Com- 
pany V,  Young,  19  Kan.  488-493) :  **The  trial  court,  whose  im- 
perative duty  it  was  to  set  aside  the  verdict,  or  reduce  its  amount, 
if  the  jury  erred  from  prejudice  or  other  cause,  has  approved  the 
same,  and  added  its  sanction  to  the  award.  The  question  was 
one  peculiarly  proper  for  the  jury  to  determine;  and,  although 
the  verdict  is  large — larger  perhaps  than  any  member  of  this 
court  would,  as  a  juror,  have  returned — we  cannot,  in  view  of 
all  the  circumstances,  say  that  such  damages  are  so  excessive 
as  to  strike  the  mind  at  first  blush  as  being  the  result  of  bias  or 
prejudice.  To  interfere,  we  must  say  that  the  jury  acted  under 
some  improper  influence  or  bias  in  the  matter.  This  we  cannot 
say.  *  *  *  The  trial  judge  had  some  opportimity  to  deter- 
mine from  the  defendant  in  error  while  on  the  witness  stand  as 
to  his  capacity  for  business,  and  his  general  intelligence,  which 
is  denied  to  us;  and,  considering  all  the  facts  in  the  case,  we  do 
not  feel  the  liberty  of  saying  that  the  verdict  of  the  jury  is  so 
flagrant,  or  so  outrageously  unjust,  as  to  require  of  us,  as  a  re- 
viewing court,  to  set  it  aside  and  grant  a  new  trial  solely  for 
excessive  damages." 

The  judgment  of  the  trial  court  is,  accordingly,  affirmed. 

Kane,  C.  J.,  and  Turner,  Williams,  and  Hayes,  JJ.,  concur. 

On   Rehearing. 

Per  Curiam.  The  petition  filed  for  a  rehearing  in  this  case 
resulted  in  further  oral  argument  on  the  part  of  both  parties  and 
the  filing  of  a  number  of  additional  briefs  in  which  many  of  the 
authorities  pro  and  con  were  again  collated,  considered,  and  dis- 
cussed. No  proposition  was  raised,  however,  that  had  not  pre- 
viously received  the  attention  and  consideration  of  the  court  in 
its  original  opinion.  The  primary  contention  that  plaintiff  could 
not  maintain  her  suit  without  refimding  or  tendering  to  defend- 
ant the  $100  received  by  her,  at  the  time  of  the  executing  of  the 
release,  is  again  insisted  upon.  The  matter  has  again  had  our 
careful  consideration,  and,  while  we  agree  with  counsel  for  de- 
fendant that  there  are  a  number  of  authorities — perhaps  the 
greater  in  number — sustaining  their  claims,  yet  the  procedure 
adopted  in  the  trial  of  this  cause  has  received  recognition  and 
sanction  at  the  hands  of  eminent  courts,  and  we  beheve  substan- 
tial justice  will  usually  be  eflfected  thereby.  It  would  be  futile 
to  attempt  in  this  or  any  other  case  of  similar  character  to  so 
decide  it  that  it  would  be  in  harmony  with  all  the  adjudications. 
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In  the  argument  on  rehearing,  counsel  for  defendant  agaih 
insisted  that  the  Oklahoma  statute  on  rescission  xrontrolled,  and 
cited  us  to  a  number  of  authorities  of  California  where  analogous 
questions  had,  as  was  claimed,  been  before  that  court  under  a 
statute  like  this  one,  and  been  determined  in  conformity  with 
their  contention.  Some  of  the  cases  cited,  to  our  mind,  were  not 
applicable,  while  the  declarations  of  the  court  in  the  case  of 
Hammond  r.  Wallace  et  al,  85  Cal.  522,  24  Pac.  837,  20  Am, 
St.  Rep.  239,  met  with  the  dissent  of  Justice  Works  and  Chief 
Justice  Beatty,  and  another  one  of  the  cases  on  which  counsel 
relied  (Marten  v.  Burns  Wi^ie  Co.  et  al,  99  Cal.  355,  33  Pac 
1107)  was  repudiated  and  overruled  by  the  highest  court  of 
that  state,  in  the  case  of  Matteson  et  al,  v.  Wagoner  et  al.,  147 
Cal.  739,  82  Pac.  436.  No  case  where  the  facts  were  hke  those 
in  this  case  was  referred  to.  The  case  which,  in  our  judgment, 
most  nearly  meets  defendant's  claims  of  those  cited,  is  that  of 
Westerfield  et  al,  v.  New  York  Life  Insurance  Company,  129 
Cal.  68,  58  Pac.  92,  61  Pac.  667.  The  original  opinion  in  that 
case  was  written  by  Commissioner  Britt,  iand  concurred  in  by  one 
other  commissioner.  The  facts  in  that  case  were,  briefly,  as 
follows:  Plaintiffs  were  executors  of  the  last  will  of  William 
Westerfield.  The  defendant  was  an  insurance  company.  In 
1890  the  defendant  issued  to  plaintiflFs'  testator  a  policy  of  in- 
surance upon  his  life  in  the  sum  of  $10,000.  Thereafter  nego- 
tiations were  entered  into  by. the  insured  with  the  agent  of  the 
company  to  exchange  this  policy  for  another  one  of  the  same 
amount  on  a  cheaper  plan.  The  proposed  policy  was  delivered 
to  the  deceased  with,  it  was  claimed,  the  intention  of  having 
the  earned  cash  value  of  the  first  policy  applied  on  the  premiums 
of  the  second  one.  Decedent  was  in  possession  of  both  policies 
at  the  time  of  his  death.  His  executors  demanded  payment  of 
the  amount  of  the  second  policy,  which  was  refused  on  the 
ground  that  the  same  never  was  in  effect,  that  it  had  been  de- 
livered to  the  decedent  for  examination  only,  that  he  never  ac- 
cepted it  or  paid  any  premium  thereon,  and  that  the  first  policy 
had  become  void  because  of  decedent's  failure  to  pay  the  fifth 
annual  premium,  which  had  an  exchange  been  effected  as  con- 
templated, and  the  new  policy  legally  delivered  and  accepted, 
would  have  been  covered  by  the  earned  value  of  such  surren- 
dered first  policy.  The  executors  were  induced  to  deliver  both 
policies  to  the  company  upon  the  payment  of  approximately  one- 
fourth  of  the  face  value  of  the  one  sued  on.  After  receiving 
this  money  plaintiffs  brought  suit  alleging  that  they  were  induced 
to  accept  the  money  and  surrender  the  policy  by  the  false  and 
fraudulent  representations  of  the  defendant.  Suit  was  brought 
on  the  second  policy  setting  up  these  facts.  Defendant  answered 
admitting  making  the  representations  alleged  by  plaintiffs,  de- 
nied their  falsity,  averred  that  they  were  true,  and  relied  upon 
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the  force  and  effect  of  the  release  secured.  It  was  also  con- 
tended on  the  part  of  defendant,  as  in  the  case  at  bar,  that  the 
action  could  not  be  maintained  without  rescinding  the  contract 
or  compromise,  and  restoring,  or  offering  to  restore,  the  money 
they  had  received  as  the  fruits  thereof.  Trial  was  had,  and 
plaintiffs  were  given  judgment.  The  case  was  appealed,  and  un- 
der the  decision  of  Commissioner  Britt  the  judgment  of  the  trial 
court  was  reversed,  with  the  statement:  "Admitting  that  there 
is  some  conflict  of  authority,  we  are  yet  satisfied  that  the  conclu- 
sion we  have  reached  accords  with  the  strong  preponderance  of 
adjudication  both  in  this  state  and  felsewhere."  When  the  case 
was  heard  by  the  Supreme  Court,  the  rehearing  was  granted,  as 
stated  by  Temple,  Justice,  ''solely  because  it  was  thought  by 
some  members  of  the  court  that  the  complaint  stated  a  cause  of 
action  for  damages  for  deceit;  it  having  been  held  in  the  de- 
partment opinion  that  it  did  not."  The  Supreme  Court  con- 
curred in  the  conclusion  reached  by  the  commissioners  that 
plaintiffs  could  not  maintain  their  action,  except  that  they  first 
make  restitution  or  tender  before  suit,  but  it  also  found  and 
held  that  the  representations  upon  which  plaintiff  rehed  for  re- 
covery, to  wit,  that  the  policy  in  question  was  never  delivered 
to  the  decedent,  and  that  it  was  merely  given  to  him  to  be  finally 
delivered  if  he  approved  it  and  paid  the  premium  which  he  did 
not  do,  and  that  the  deceased  did  not  accept  it,  were  not  fraudu- 
lent but  true.  The  defendant  also  defended  on  an  additional 
ground,  which  was  likewise  sustained  by  the  court,  to  wit,  that 
the  agent  who  made  the  contract  with  the  assured  was  without 
authority  to  do  so,  and  that  the  same  had  not  been  ratified  by 
the  company.  The  court  found  as  true  both  of  these  defenses, 
which  amounted  to  a  complete  refutation  of  any  right  or  claim  in 
plaintiff,  and,  it  seems  to  us,  rendered  unnecessary  and  superflu- 
ous the  passing  on  the  question  of  whether  or  not  it  was  neces- 
sary to  make  a  tender.  Indeed,  the  court  says:  "The  facts 
proven  do  not  show  fraud,  and  plaintiffs  could  not  recover  in 
any  form  of  action." 

In  the  case  at  bar,  under  the  instructions  of  the  court,  it  was 
necessary,  to  recover,  for  the  jury  to  find  there  was  frsmd  in  the 
procurement  of  the  release,  and  for  the  court,  in  overruling  the 
motion  for  new  trial,  to  confirm  this  finding,  and  we  have  held 
in  this  court  that  the  evidence  reasonably  tended  to  sustain  tliis 
conclusion.  In  this  view  of  the  situation,  in  our  judgment  the 
force  of  the  case  is  to  a  considerable  extent  broken.  Moreover, 
in  later  cases,  that  court,  in  dealing  with  the  same  statute,  has, 
we  believe,  properly  announced  exceptions  to  it  which  are  so 
broad  and  sweeping  as  to  embrace  and  recognize  as  proper  the 
procedure  adopted  in  this  case.  One  of  the  cases  of  this  char- 
acter is  that  of  California  Farm  &  Fruit  Company  et  al.  v, 
Schiappa-Pietra  ct  aL,  151  Cal.  732,  91  Pac.  593,  in  which  the 


Vol.  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S         S9S 

St.  Louis  A  S.  F.  R.  Co.  v,  Richards 

court,  quoting  approvingly  from  the  case  of  Kelley  v,  Owens, 
120  Cal.  502,  47  Pac.  369,  52  Pac.  797,  said :  "There  are  ex- 
ceptional cases  where  restoration,  or  an  offer  to  restore,  before 
suit  brought,  is  not  necessary:  As,  for  instance,  where  the 
thing  received  by  the  plaintiff  is  of  no  value  whatever  to  either 
of  the  parties;  or  where  the  plaintiff  has  merely  received  the 
individual  promissory  note  of  the  defendant;  or  where  the  con- 
tract is  absolutely  void;  or  where  it  clearly  appears  that  the 
defendant  could  not  possibly  have  been  injuriously  affected  by 
a  failure  to  restore;  or  where,  without  any  fault  of  plaintiff, 
there  have  been  peculiar  complications  which  make  it  impossible 
for  plaintiff  to  offer  full  restoration,  although  the  circumstances 
are  such  that  a  court  of  chancery  may  by  a  final  decree  fully 
adjust  the  equities  between  the  parties — and  it  will  be  found  that 
such  instances,  or  others  similar  to  them  in  principle,  are  those 
to  which  the  authorities  cited  by  appellants  generally  relate." 

The  list  of  authorities  cited  and  quoted  in  the  original  opin- 
ion could  be  much  extended,  but  we  call  attention  to  the  cases 
of  Georgia  Home  Insurance  Company  v.  Rosenfield,  37  C.  C.  A. 
96,  95  Fed.  *358,  The  Oriental  et  al  v.  Barclay,  16  Tex.  Civ. 
App.  193,  41  S.  W.  117,  and  Union  Pacific  R.  Co.  v,  Harris,  158 
U.  S.  326,  15  Sup.  Ct.  843,  39  L.  Ed.  100?.  In  the  case  of 
Union  Pacific  R.  Co.  z\  Harris,  supra,  from  the  Supreme  Court 
of  the  United  States,  the  practice  which  was  adopted  in  the  case 
at  bar  of  making  an  allowance  on  the  recovery  of  the  amount 
received  for  the  release  was  sanctioned.  It  was  a  matter  of  de- 
bate in  that  case  whether  or  not  the  release  was  deliberately  en- 
tered into.  This  question  was  left  to  the  jury,  with  the  charge 
that,  if  they  made  an  allowance  to  plaintiff,  they  should  deduct 
from  it  what  he  had  received.  The  same  question  was  elabo- 
rately treated  in  the  case  of  The  Oriental  v.  Barclay,  supra, 
in  which  Justice  Finley,  for  the  Court  of  Civil  Appeals  of  Texas, 
said:  "The  plaintiff's  case  here  is  a  suit  at  law  for  damages 
flowing  from  an  alleged  tort.  There  are  no  allegations  in  her 
pleadings  which  invoke  the  exercise  of  the  equitable  powers  of 
the  court.  She  attacks  the  release  pleaded  in  bar  of  her  right 
of  recovery  as  being  without  consideration,  fraudulent,  and  void. 
The  truth  of  these  allegations  a  court  of  law  has  jurisdiction 
to  determine,  and,  when  found  to  be  true,  will  disregard  the  in- 
strument, as  being  without  legal  effect.  It  is  also  true  that  courts 
with  equity  powers  will  protect  the  equitable  rights  of  the  de- 
fendant arising  upon  his  answer,  regardless  of  the  nature  of  the 
relief  sought  by  the  plaintiff,  and  will  make  all  necessary  orders 
to  that  end,  and  may  require  a  tender  for  that  purpose.  Pom. 
Eq.  Jur.  §  388.  In  a  suit  for  rescission  the  rule  is  that  the  ad- 
mitted consideration  received  must  be  tendered  back,  to  the  end 
that  all  parties  may  be  protected.  Where  such  tender  appears 
not  to  be  necessary  for  the  protection  of  all  parties,  the  reason 
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for  its  requirelnent  ceases,  and  it  will  not  be  enforced  by  the 
courts.  State  v,  Snyder,  66  Tex.  688,  18  S.  W.  106;  Terriil  v, 
De  Witt,  20  Tex.  260 ;  McCarty  v,  Moore,  50  Tex.  287 ;  Clay  v. 
Hart,  49  Tex.  436.  In  cases  where  equitable  rights  arise  out  of 
the  defenses  urged  by  the  defendants,  and  where  the  subject- 
matter  of  the  litigation  is  such  that  the  court,  by  its  final  judg- 
ment, may  give  full  protection  without  the  requirement  of  a  ten- 
der, no  good  reason  is  perceived  for  the  making  of  such  re- 
quirement. In  this  case,  as  has  already  been  seen,  no  money 
was  received  and  appropriated  by  the  plaintiff.  The  value  of  the 
board,  lodging,  nursing,  medical  attention,  etc.,  claimed  by  de- 
fendants as  part  of  the  consideration,  under  the  circumstances 
of  this  case,  were  elements  of  damage  arising  out  of  the  injuries 
inflicted;  and  the  court  was  able  in  its  final  judgment  to  pro- 
tect the  defendants  in  the  expense  they  had  incurred  for  the  ben- 
efit of  the  plaintiff,  and  did  so,  by  having  the  amount  of  such 
expenditures  deducted  from  the  amount  of  damages  found  by 
the  jury  to  have  been  sustained  by  the  plaintiff.  This  practice 
is  approved  in  the  following  cases:  Railroad  Co.  v,  Doyle,  18 
Kan.  58;  Railroad  Co.  v.  Lewis,  109  111.  120;  Mateer  v.  Railway 
Co.  (Mo.)  15  S.  W.  970;  Railway  Co.  v.  Harris,  158  U.  S. 
330-333,  15  Sup.  Ct.  843,  39  L.  Ed.  1003.  See  cases  cited.  Un- 
der plaintiff's  theory  of  the  matter,  she  was  never  bound  by  the 
terms  of  the  release;  and  as  the  court  could  fully  protect  the 
rights  of  the  defendants  in  case  it  were  found  that  their  con- 
tention was  true  in  relation  to  the  board,  etc.,  being  part  of  the 
consideration  agreed  upon,  we  think  the  plaintiff  was  entitled-  to 
a  judicial  determination  of  her  rights,  without  being  embarrassed 
by  a  requirement  of  tender.  The  court  did. not  err  therefore 
in  refusing  to  charge  the  jury  in  accordance  with  the  contention 
of  appellants  as  to  a  tender  of  the  alleged  consideration  of  the 
release." 

It  is  conceded  on  the  pArt  of  counsel  for  defendant  that,  where 
a  release  of  this  character  is  secured  by  a  representation  to 
the  party  making  it  that  it  is  an  instrument  of  an  altogether 
different  nature,  so  that  thfe  fraud  is  in  the  face  of  the  document 
itself,  then  plaintiff  would  be  entitled  to  ignore  it  and  begin  ac- 
tion without  making  tender,  being  merely  required  to  account 
for  the  amount  received  in  any  judgment  recovered;  but  they 
contend  that,  where  the  overreaching  fraud  is  perpetrated  by  a 
different  species  of  deception  on  the  part  of  the  defendant,  then 
plaintiff  cannot  be  heard  to  prosecute  an  action  on  the  original 
liability  until  rescission  has  been  accomplished,  either  by  re- 
storing the  money  or  making  a  tender  of  it.  This  same  distinc- 
tion was  presented  to  the  Circuit  Court  of  Appeals  of  the  Sixth 
District,  in  which  the  question  was  whether  or  not  in  a  suit  at 
law  plaintiff  might  meet  a  plea  of  release  by  replication  that  a 
release  was  obtained  by  fraud,  and  this  whether  the  fraud  was 
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in  the  execution  or  in  misrepresentations  which  induced  the  ex- 
ecution where  the  question  was  solely  between  the  parties.  Judge 
Taft,  speaking  for  the  court  in  the  case  of  Wagner  v.  National 
Life  Ins.  Co.  of  Montpelier,  33  C.  C.  A.  121,  90  Fed.  395,  sweeps 
aside  this  artificial  distinction  with  the  following  language: 
"Our  conclusion  is  therefore  that  it  is  proper  in  a  suit  at  law 
for  the  plaintiff  to  meet  a  plea  of  release  by  a  replication  that 
the  release  was  obtained  by  fraud,  whether  the  fraud  is  in  the 
execution,  or  in  misrepresentation  as  to  material  facts  induc- 
ing execution.  We  are  glad  to  come  to  this  conclusion,  because 
it  avoids  circuity  of  action,  and  thus  facilitates  the  administra- 
tion of  justice.  Of  course,  cases  may  be  conceived  where  the 
avoiding  of  a  release  may  concern  the  rights  of  others  not  parr 
ties,  or  may  involve  the  application  of  peculiarly  equitable  doc- 
trines of  confidential  relations  and  the  like,  and  thus  present 
issues  which  only  a  chancellor,  with  his  flexible  procedure  and 
careful  discrimination,  can  properly  adjust  and  decide.  In  such 
cases  the  parties  can  be  remitted  to  equity ;  but,  where  the  issue 
is  simply  one  of  fraudulent  misrepresentation,  it  may  be  as  well 
tried  to  a  jury  as  to  a  court  of  equity,  for  fraud  is  an  issue  of 
which  courts  of  law  and  equity,  from  time  immemorial,  have  had 
concurrent  jurisdiction."  The  court,  in  the  syllabus,  held,  as 
follows :  "It  is  proper,  in  a  suit  at  law,  for  the  plaintiff  to  meet 
a  plea  of  release  by  a  replication  that  the  release  was  obtained 
by  fraud,  whether  the  fraud  is  in  the  execution  or  in  misrepre- 
sentation as  to  material  facts  inducing  execution,  where  the  is- 
sue involves  simply  a  question  of  fraud  between  the  parties." 

To  our  mind  the  reasoning  of  this  case  on  the  question  of 
procedure  is  unassailable,  and  why  should  it  not  apply  with 
equal  force  to  the  entire  question  of  fraud  when  the  controversy 
is,  as  was  stated  and  limited  by  that  case,  confined  solely  to  a 
dispute  between  the  parties?  Nor,  in  our  judgment,  did  it  add 
anything  to  the  force  of  the  release  that  it  contained  a  proviso 
releasing  and  discharging  all  suits,  actions,  and  causes  of  ac- 
tion or  claims  growing  out  of  the  alleged  injury  because  the 
same  facts  which  would  render  it  invalid  against  plaintiff  in  one 
particular  would  render  it  equally  invalid  as  to  the  other.  A 
party  fraudulently  induced  to  waive  a  right  to  assert  a  right 
is  no  more  bound  by  that  kind  of  an  agreement  than  by  an 
agreement  fraudulently .  obtained  to  waive  any  other  right. 

It  clearly  appearing  to  our  minds  that  the  defendant  could 
not  possibly  have  been  injuriously  affected  by  plaintiff's  failure 
to  resto!^  or  make  tender  of  the  sum  received,  the  original  con- 
clusion reached  is  therefore  adhered  to. 

The  petition  for  rehearing  is  denied,  and  the  mandate  is  di- 
rected to  issue. 
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(Court  of  Appeals  of  Kentucky,  Nov.  12,  1908.) 

[113  S.  W.  Rep.  438.] 

Carriers — Injury  to  Passenger  Alighting  From  Street  Car — Duty  of 
Employees.* — If  the  place  where  a  street  car  stopped,  the  crossing  of 
a  steam  railroad,  was  a  regular  stopping  place  for  passengers,  or 
where  passengers,  with  the  knowledge  of  the  carrier,  were  in  the 
habit  of  entering  or  leaving  its  cars,  it  was  the  duty  of  the  employees 
in  charge,  before  starting,  to  ascertain  whether  passengers  desiring 
to  leave  the  car  had  done  so;  but,  if  it  was  not  such  a  place,  and  the 
stop  was  merely  to  look  out  for  any  steam  train,  then  those  in  charge 
of  the  street  car  had  no  reason  to  suppose  that  a  passenger  would 
attempt  to  leave  at  that  point,  and  unless  they  knew  a  passenger 
was  so  attempting  to  do,  they  were  not  negligent  in  starting  without 
seeing  whether  she  had  alighted,  and  this,  though  she  had,  when  get- 
ting on,  notified  the  conductor  that  she  wished  to  get  off  at  the 
street  next  before  the  railroad  crossing,  and  the  car  had  not  stopped 
there. 

Carriers — Starting  Up  Street  Car — Looking  for  Passengers  Alight- 
ing— Instructions.'*' — The  addition  to  a  proper  instruction  as  to  the 
duty  of  persons  in  charge  of  a  street  car  relative  to  seeing,  before 
starting  up  the  car,  whether  a  passenger  was  alighting,  where  the 
stop  was  merely  to  see  whether  a  steam  train  was  coming,  and  not 
at  a  place  for  passengers  to  get  on  or  off;  that  if  those  in  charge 
could  with  ordinary  care  have  known  of  the  passenger's  purpose  to 
alight,  they  were  bound  to  look  out  for  her  safety,  as  well  as  if  they 
knew  of  her  purpose — ^is  error,  in  placing  substantially  the  same  duty 
on  the  carrier  at  such  a  place  as  at  one  where  passengers  had  the 
right  to  alight. 

Damages — Personal    Injury — Loss    of    Time — Pleading.f — Loss    of 

♦For  the  authorities  in  this  series  on  the  question  whether  it  is  neg- 
ligence to  start  a  street  car  while  a  passenger  is  attempting  to  board, 
find  a  seat,  or  alight,  see  last  foot-note  appended  to  Sandlin  v.  Lex- 
ington Ry.  Co.  (Ky.),  30  R.  R.  R.  498,  53  Am.  &  Eng.  R.  Cas.,  N.  S., 
498;  Heinze  v.  Interurban  Ry.  Co.  (Iowa),  30  R.  R.  R.  330.  53  Am.  & 
Eng.  R.  Cas.,  N.  S.,  330;  Birmingham,  etc.,  Co.  v.  Lee  (Ala.),  30  R.  R. 
R.  132,  53  Am.  &  Eng.  R.  Cas..  N.  S.,  132;  Howard  v.  Louisville  &  N. 
R.  Co.  (Ky.),  30  R.  R.  R.  116,  53  Am.  &  Eng.  R,  Cas.,  N.  S.,  116^ 
Sauvan  v.  Citizens'  Elec.  St.  Ry.  Co.  (Mass.),  30  R.  R.  R.  108,  53  Am. 
&  Eng.  R.  Cas.,  N.  S.,  108;  Farrell  v.  Citizens'  L.  &  Ry.  Co.  (Iowa), 
29  R.  R.  R.  302,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  302. 

fFor  the  authorities  in  this  series  on  the  subject  of  pleading  dam- 
ages, see  note,  15  Am.  &  Eng.  R.  Cas.,  N.  iS.,  803  (special  damages 
must  be  expressly  pleaded);  Schulte  v.  Louisville  &  N.  R.  Co.  (Ky.), 
29  R.  R.  R.  203,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  203  (loss  of  use  of  per- 
sonal property  by  reason  of  injuries  from  negligence  must  be  specif- 
ically pleaded);  Southern  Ry.  Co.  v,  Gossett  (S.  Car.),  29  R.  R.  R.  502. 
52  Am.   &  Eng.  R.  Cas.,  N.  S.,  502   (damages  which  are  the  direct 
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time  from  personal  injury  is  a  special  damage,  which  must  be  specially 
pleaded,  that  it  may  be  recovered. 

Damages — Personal  Injury — Permanent  Impairment  of  Earning  Ca- 
pacity— Pleading.f — While  permanent  impairment  of  earning  capacity 
from  personal  injury  is  an  element  of  general  damages,  it  ought  to  be 
pleaded,  if  recovery  for  it  is  sought. 

Damages — Special  Damages — Pleading.t — The  allegation  of  the  peti- 
tion that  plaintiff  was  confined  to  her  room  for  some  time  by  reason 
of  her  injury,  if  not  clearly  referable  to  the  nature  and  extent  of  the 
injury,  rather  than  as  asserting  a  claim  to  special  damages  from  the 
injury,  at  least  contains  an  ambiguity,  which  should  be  resolved 
against  the  pleader. 

tSee  (t)  on  page  598. 
result  of,  and  incidental  to,  the  wrongful  act  uppn  which  the  action 
is  based  need  not  be  pleaded);  Birmingham  Ry.,  etc.,  Co.  v.  Lee 
(Ala.),  28  R.  R.  R.  618,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  618  (it  is  proper 
to  instruct  that  the  jury  cannot,  in  awarding  damages,  go  beyond  the 
amount  claimed  in  complaint);  Turley  v.  Atlanta,  etc.,  Ry.  Co.  (Ga.), 
22  R.  R.  R.  842,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  842  (certain  paragraph 
of  petition  was  subject  to  demurrer  upon  ground  that  "there  is  no 
itemized  bill  of  particulars  of  the  medical  bill,  loss  of  time,  or  nurses* 
attention  sued  for");  Union  Pac.  R.  Co.  v.  Roeser  (Neb.),  8  R.  R.  R. 
493,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  493  (petition  was  not  demurrable 
for  alleging  existence  of  contract  by  deceased  to  support  next  of  kin, 
without  alleging  sufficiency  of  estate  of  deceased);  Macon  Ry.  &  L. 
Co.  V.  Mason  (Ga.),  17  R.  R.  R.  201,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  201 
(punitive  damages  need  not  be  claimed  eo  nomine);  Central  of 
Georgia  Ry.  Co.  v.  Augusta  Brokerage  Co.  (Ga.),  16  R.  R.  R.  634,  39 
Am.  &  Eng.  R.  Cas.,  N.  S.,  634  (where  plaintiff  sues  for  punitive 
damages  for  a  particular  wrongful  act,  and  relies,  as  evidencing  the 
animus  with  which  that  act  was  committed,  upon  the  commission  of 
a  wholly  independent  act,  done  at  a  different  time  and  place,  defend- 
ant should  be  advised  by  plaintiff's  pleading  of  the  case  he  is  expected 
to  meet);  Illinois  Cent.  R.  Co.  v.  Harper  (Miss.),  lO  R.  R.  R.  612,  33 
Am.  &  Eng.  R.  Cas.,  N.  S.,  612  (exemplary  damages  w^ere  not  war- 
ranted by  the  pleadings);  Texas  &  N.  O.  R.  Co.  v.  Bigham  (Tex.),  3 
R.  R.  R.  34,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  34  (special  damages  re- 
coverable under  allegation  as  to  difference  between  value  of  freight 
as  delivered  and  as  it  should  have  been  delivered) ;  Wesner  &  White 
Mfg.  Co.  V.  Atlantic  Coast  Line  R.  R.  (S.  Car.),  19  R.  R.  R.  342,  42 
Am.  &  Eng.  R.  Cas.,  N.  S.,  342  (in  order  to  recover  special  damages 
for  delay  in  delivering  freight  the  complaint  must  allege  that  carrier 
knew  of  the  use  to  which  it  was  to  be  put,  and  that  special  injury 
would  result  from  delay,  and  the  carrier  contracted  to  transport  with 
reference  to  such  damages);  Moore  v.  Baltimore  &  O.  R.  Co.  (Va.), 
14  R.  R.  R.  256,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  256  (shipper  cannot 
recover  for  damages  to  shipment  from  failure  to  furnish  proper  car, 
unless  such  negligence  is  alleged  in  declaration);  Steedman  v.  South 
Carolina  &  G.  E.  R.  Co.  (S.  Car.),  9  R.  R.  R.  627,  32  Am.  &  Eng.  R. 
Cas.,  N.  S..  627  (pleading  punitive  damages  for  injury  to  passenger); 
Central  of  Georgia  Ry.  Co.  v.  Chicago  Portrait  Co.  (Ga.),  18  R.  R.  R. 
85,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  85  (attorney's  fees,  allegation  of 
petition,  in  action  against  carrier  for  conversion  of  freight,  were  not 
sufficient  to  authorize  recovery  of);  Krejei  v.  Chicago  &  N.  W.  Ry. 
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Appeal  from  Circuit  Court,  Woodford  County. 
"To  be  officially  reported." 

Action  by  Georgia  A.  Chapman  against  the  Central  Kentucky 
Traction  Company.  Judgment  for  plaintiff.  Defendant  appeals. 
Reversed  and  remanded  for  new  trial. 

Stoll  &  Bush,  Wallace  &  Harris,  Morton,  Webb  &  Wilson, 
and  W.  O.  Dazns,  for  appellant. 

Field  McLcod,  H,  A.  Shoberth,  and  R.  B.  Franklin,  for  ap- 
pellee. 

O'Rear,  C.  J.  Mrs.  Chapman  was  a  passenger  on  one  of  ap- 
pellant's electric  interurban  cars  from  Versailles  to  Lexington, 
this  state.  The  cars  made  stops  at  certain  stations  along  the 
Ime  to  receive  and  discharge  passengers,  and  it  is  said  also  stops 
at  street  corners  along  the  route  in  the  city  of  Lexington  for  that 
purpose,  its  terminus  then  being  at  "Center"  on  Main  street. 
Appellant's  conductor  in  charge  of  the  car  on  which  appellee 
was  a  passenger  was  notified  when  she  got  on  that  she  wished 
to  leave  the  car  at  High  street  in  Lexington.  The  car  failed 
to  stop  at  High  street  crossing,  but  proceeded  to  the  next  street, 
which  is  Water  street.  The  lines  of  the  steam  railroad,  the 
Louisville  &  Nashville  and  Chesapeake  &  Ohio,  run  along  the 
latter  street,  and  at  right  angles  with  Broadway,  along  which  ap- 
pellant's cars  run.    The  car  on  this  occasion  stopped  at  the  edge 

• 

Co.  (Iowa).  3  R.  R.  R.  924,  26  Am.  &  Eng.  R.  Gas.,  N.  S.,  924  (suffi- 
ciency of  allegations  to  permit  introduction  of  evidence  of  value  of 
farm  before  and  after  orchard  was  destroyed  by  fire);  Fisher  v.  Sea- 
board A.  L.  Ry.  Co.  (Va.),  15  R.  R.  R.  683,  38  Am.  &  Eng.  R.  Cas., 
N.  S.,  683  (where  plaintiff  claimed  damages  for  injuries  to  his  tene- 
ment by  reason  of  the  negligence  of  railroad  company  in  tearing 
down  an  adjoining  tenement  belonging  to  it  to  make  room  for  its 
tracks,  and  for  injuries  from  smoke,  noise,  etc.,  resulting  from  negli- 
gent operation  of  railroad,  such  causes  of  action  were  of  the  same 
nature,  and  could  be  joined  in  same  declaration);  Indiana  Union 
Traction  Co.  v.  Jacobs  (Ind.),  20  R.  R.  R.  653,  43  Am.  &  Eng.  R.  Cas., 
N.  S.,  653  (in  action  for  personal  injuries,  aggravation  of  an  existing 
bodily  condition  is  not  special  damages  that  must  be  specially 
pleaded);  Norfolk  &  W.  R.  Co.  v.  Stevens  (Va.),  i^  Am.  &  Eng.  R. 
Cas.,  N.  S.,  468  (pleading  damages  in  action  for  wrongful  death); 
Chicago  North  Shore  St.  Ry.  Co.  v.  Payne  (111.),  23  Am.  &  Eng.  R. 
Cas^  N.  S..  706  (in  action  for  injuries  from  construction  of  electric 
power  house);  Macon' v.  Paducah  St.  Ry.  Co.  (Ky.),  22  Am.  &  Eng. 
R.  Cas.,  N.  S.,  614  (pleading  special  damage);  Cincinnati,  etc.,  R.  Co. 
V.  Louisville  &  N.  R.  Co.  (Ky.),  2  Am.  &  Eng.  R.  Cas.,  N.  S..  409 
(pleading  in  action  by  one  company  against  another  to  recover  dam- 
ages paid  by  former  to  injured  passenger,  and  alleged  to  have  been 
caused  by  negligence  of  the  latter  company) ;  Freeman  v.  Illinois  Cent. 
R.  Co.  (Tenn.),  22  Am.  &  Eng.  R.  Cas.,  N.  iS.,  49  (pleading  recovery 
lor  wages  of  deceased  employee  not  claimed  in  declaration);  Pitts- 
burgh, etc.,  Ry.  Co.  v.  Beck  (Ind.),  13  Am.  &  Eng.  R.  Cas.,  N.  'S.,  353 
(in    condemnation    proceedings);    Louisville    &    N.    R.    Co.    v,    Ray 
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of  Water  street,  it  is  claimed  by  appellant^  to  enable  the  con- 
ductor to  go  ahead  onto  the  L.  &  N.  tracks  to  see  whetHer  there 
was  a  free  and  safe  passage  across  for  his  car.  When  the  car 
made  this  stop,  appellee  attempted  to  alight  from  it.  The  car 
was  then  started  upon  the  signal  of  the  conductor  that  the  track 
was  clear,  when  appellee  was  thrown  heavily  to  the  ground,  and 
sustained  an  injury  to  her  knee.  She  recovered  a  substantial 
verdict  for  damages  in  this  action. 

It  is  contended  by  appellant  that  the  stop  at  Water  street  was 
solely  a  safety  stop,  and  not  for  the  purpose  of  allowing  pas- 
sengers to  get  off  or  on  the  car;  that  it  was  not  a  regular  pas- 
senger stop,  and  that  its  servants  in  charge  of  the  car  did  not 
know  of  appellee's  intention  .to  leave  the  car  at  that  point ;  that, 
therefore,  they  were  not  charged  with  the  duty  to  look  out  for 
her  safety  in  alighting  until  they  knew  in  any  event  that  she 
intended  then  to  do  so.  On  the  other  hand,  it  is  argued  that 
appellant  was  notified  of  appellee's  desire  to  get  off  at  High 
street;  and,  having  carried  her  beyond  her  destination,  it  must 
have  known  that  she  would  probably  want  to  leave  the  car  at  the 
next  stop.  However,  this  is  not  an  action  for  damages  for  car- 
rying the  passenger  beyond  her  destination.  It  is  solely  for  her 
personal  injury  negligently  inflicted  by  appellant.  Having  been 
wrongfully  carried  beyond  her  destination,  she  was  rightfully 
on  the  car,  and  therefore  entitled  to  all  the  care  and  protection 
due  a  passenger.  If  Water  street  was  a  regular  passenger  stop, 
or  if  passengers  were  in  the  habit  of  entering  or  leaving  appel- 
lant's cars  at  that  point  with  its  knowledge,  then  it  must  be  held 
to  have  anticipated  that  appellee,  or  any  other  passenger,  might 
elect  to  leave  the  car  there  on  this  occasion,  and  in  that  event 
must  have  used  the  utmost  of  care  for  their  safety  in  alighting 
from  the  car.  If,  however.  Water  street  was  not  a  regular  or 
accustomed  passenger  stop,  appellant  was  not  bound  to  antici- 
pate that  appellee  would  attempt  to  leave  the  car  here,  although 

(Tenn.),  11  Am.  &  Eng.  R.  Cas,,  N.  S.,  174  (exemplary  damages  for 
ejection  of  passengers);  Smith  v.  Pittsburgh  &  W.  Ry.  Co.  (Ohio), 
13  Am.  &  Eng.  R.  Cas.,  N.  S.,  716;  Baltimore,  etc.,  Ry.  Co.  v.  Tripp 
(111.),  14  Am.  &  Eng.  R.  Cas..  N.  S.,  119  (damage  from  fire);  Haner  v. 
Northern  Pac.  Ry.  Co.  (Idaho),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  628 
(interest  must  be  claimed  in  complaint);  Louisville  &  N.  R.  Co,  v. 
Quick  (Ala.),  20  Am,  &  Eng.  R.  Cas.,  N.  S.,  25  (motion  to  strike  the 
whole  will  not  be  granted  where  count  contains  both  proper  and 
improper  elements  of  damage);  Haug  v.  Great  Northern  Ry.  Co. 
(N.  Dak.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  25  (pecuniary  loss  need  not 
be  specially  alleged  in  action  by  widow  for  death  of  husband) ;  Chi- 
cago, etc.,  Ry.  Co.  v.  Young  (Neb.),  14  Am,  &  Eng.  R.  Cas.,  N.  S.,  343 
(petition  in  action  for  death  by  wrongful  act  must  show  pecuniary 
interest  of  beneficiary);  Brown  v.  Chicago,  etc.,  Ry.  Co.  (Kan.),  11 
Am.  &  Eng.  R.  Cas.,  N.  S.,  408  (plaintiff  cannot  claim  or  recover 
damages  upon  grounds  of  negligence  other  than  those  alleged  in 
his  petition). 
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she  had  been  carri^ed  beyond  her  destination.  As  to  whether 
Water  Itreet  was  a  regular  or  accustomed  passenger  stop  was 
disputed  in  the  evidence.  The  primary  questions  for  the  jury 
then  were,  first,  was  Water  street  a  regular  stopping  place  for 
passengers,  or  where  passengers,  with  knowledge  of  the  com- 
pany, were  in  the  habit  of  entering  or  leaving  the  cars?  If  it 
was,  then  appellant's  servants  in  charge  of  the  car  were  charged 
with  the  duty  of  looking  out  for  the  safety  of  passengers  at- 
tempting to  alight  there  when  the  car  stopped,  and  before  start- 
ing should  have  ascertained  whether  passengers  desiring  to  leave 
the  car  had  done  so.  This  phase  of  the  question  was  fairly  sub- 
mitted to  the  jury  in  the  first  instruction  given.  The  second 
question  was,  if  Water  street  was  not  a  regular  or  accustomed 
passenger  stop,  but  was  for  purely  precautionary  purposes,  then 
those  in  charge  of  the  car  had  no  reason  to  suppose  that  pas- 
sengers would  attempt  to  leave  it  at  that  point ;  and,  unless  they 
actually  knew  then  that  appellee  was  so  attempting  to  do  so, 
they  were  not  negligent  in  starting  the  car  without  ascertaining 
whether  she  had  alighted. 

In  the  second  instruction,  which  was  doubtless  framed  to 
present  the  second  phase  of  the  case,  the  idea  just  expressed 
was  submitted,  but  with  the  addition  that  if  those  in  charge  of 
the  car  could,  with  ordinary  care,  have  known  of  appellee's  pur- 
pose, they  were  bound  to  a  duty  to  look  out  for  her  ^afety  as 
well  as  if  they  in  fact  knew  of  it.  This  we  think  was  an  errone- 
ous conception  of  the  carrier's  duty.  It  placed  it  on  substantially 
the  same  footing  as  to  looking  out  for  its  passengers  at  places 
where  they  had  not  the  right  to  leave  its  cars,  and  therefore  were 
not  expected  to  attempt  to  do  so,  as  where  they  had  such  right. 
If  a  passenger  is  wrongfully  carried  beyond  his  destination,  it 
does  not  impose  a  duty  on  the  carrier  to  provide  a  safe  place 
for  him  to  alight  the  first  time  the  car  stops,  but  must  carry 
him  safely  back  to  his  station,  or  safely  to  its  next  regular  stop- 
ping place,  unless  by  agreement  with  the  passenger  a  special 
stop  fcr  his  convehience  is  made  in  lieu  of  either  of  the  others. 

The  petition  charged  a  certain  injury  describing  it  as  painful 
and  disabling,  so  that  appellee  was  confined  to  her  room  for 
several  weeks.  In  the  instruction  defining  the  measure  of  dajn- 
ages,  it  was  allowed  that  appellee  might  be  compensated,  in  ad- 
dition to  her  suffering  endured  and  reasonably  anticipated,  and 
her  impairment  to  earn  money,  for  her  loss  of  time.  Loss  of 
time  is  classed  by  the  courts  and  writers  as  special  damages. 
Like  physician's  bills,  medicine,  ,and  other  special  elements  of 
even  proximate  results  of  actionable  negligence,  they  must  be 
specially  pleaded  in  order  that  they  may  be  recovered  for.  Per- 
manent impairment  of  earning  capacity  is  an  element  of  such 
general  damages.  But  even  that  ought  to  be  pleaded  if  a  re- 
covery on  its  account  is  sought.     Much  more  so  is  it  deemed 
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that  items  of  special  damage  should  be  set  out,  so  as  to  bring 
notice  home  to  the  defendant  that  compensation  is  sought  on 
that  score,  that  the  defendant  may  bring  its  witnesses  to  rebut 
the  claim  if  it  is  so  desired.  The  allegation  of  the  petition  that 
plaintiff  was  confined  to  her  room  for  some  time  by  reason  of 
her  injury  we  understand  to  be  referable  to  the  nature  and  ex- 
tent of  the  injury,  rather  than  as  asserting  a  claim  to  peculiar 
or  special  damages  resulting  from  such  injury.  At  any  rate  its 
ambiguity  should  be  resolved  against  the  pleader,  rather  than  in 
her  favor,  is  the  safe  and  established  rule  of  construction.  Nor 
was  there  evidence  of  the  value  of  the  time  lost.  The  verdict 
is  so  considerable  that  we  cannot  say  the  jury  may  not  have  in- 
cluded that  item  in  their  finding  in  this  case,  which,  under  the 
state  of  pleadings  and  proof,  was  prejudicial  error. 

Judgment  reversed,  and  cause  remanded  for  new  trial,  under 
proceedings  consistent  herewith. 


Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  et  al.  z\  Raine. 

(Court  of  Appeals  of  Kentucky,  Nov.  18,  1908.) 

[113  S.  W.  Rep.  495.] 

Carriers — Transportation  of  Passengers — Destination  of  Carriage — 
Carrier's  Duty — Performance.* — When  a  carrier's  servants  know  that 
a  passenger  is  in  the  wrong  car,  and  that  he  must  go  into  another 
car  to  reach  his  destination,  they  may  simply  tell  him  what  to  do,  and 
ordinarily  leave  him  to  follow  their  directions. 

Carriers — Transportation  of  Passengers — Sleeping  Car  Companies. 
—Where  a  passenger  had  ordered  reservation  in  a  sleeping  car  which 
was  to  be  attached  to  the  train  at  a  junction  and  was  permitted  to 
sit  in  another  sleeper  until  the  junction  was  reached,  she  was  not  a 
passenger  of  the  sleeping  car  company  while  so  doing,  and  it  was 
not  responsible  for  the  failure  of  its  conductor  to  see  that  she  got  into 
the  correct  sleeper. 

Carriers — Transportation  of  Passengers — Designation  of  Vehicle.f — 
Plaintiff,  having  purchased  a  ticket  over  three  railroads  to  Atlanta, 

ordered  reservation  in  a  sleeping  car  which  she  expected  would  be 

■ . — _ 1 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
warn  and  instruct  passengers  and  negligence  in  allowing  them  to 
expose  themselves  to  danger,  see  last  foot-note  appended  to  Hinckly 
V.  City  of  Danbury  (Conn.),  30  R.  R.  R.  632,  53  Am.  &  Eng.  R.  Cas., 
N. 'S.,  652;  Fere  Marquette  R.  Co.  v.  Strange  (Ind.),  30  R.  R.  R.  66, 
53  Am.  &  Eng.  R.  Cas.,  N.  S.,  66;  second  foot-note  appended  to  Heinze 
''.  Interurban  Ry.  Co.  (Iowa),  29  R.  R.  R.  669.  52  Am.  &  Eng.  R.  Cas., 
^-  S.,  669;  last  foot-note  appended  to  Diggs  v,  Louisville  &  N.  R.  Co. 
(C.  C  A.),  29  R.  R.  R.  285,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  285. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
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on  the  train  she  boarded.  She  was  informed  by  the  Pullman  con- 
ductor in  the  train  conductor's  presence  that  that  car  would  be  incor- 
porated into  the  train  at  a  junction  point,  and  was  permitted  to 
remain  in  the  sleeper  where  she  was  then  located  until  the  junction 
was  reached.  After  the  train  had  left  the  junction  point,  she  was  in- 
formed that  the  Atlanta  sleeper  had  been  placed  in  a  prior  section  of 
the  train,  and  she  was  compelled  to  return  to  the  point  from  which 
she  started.  Held,  that  the  Pullman  conductor  in  failing  to  transfer 
plaintiff,  and  in  permitting  her  to  ride  in  the  wrong  car,  acted  as  the 
agent  of  the  railroad  company  over  whose  line  the  train  was  operated 
to  the  junction  point,  and  that  it  alone  was  liable  for  the  damages 
sustained. 

Carriers — ^Injury  to  Passengers.]: — When  a  passenger  was  re- 
quired to  alight  at  night  at  an  intermediate  station  because  she  had 
not  been  placed  on  the  right  train,  she  appeared  to  be  in  good  health. 
She  went  to  a  hotel,  took  a  room,  and,  after  a  while,  ordered  a  fire, 
remaining  there  without,  sleep  all  night,  when  she  returned  to  the 
place  from  whence  she  started.  She  contracted  a  violent  cold  which 
seriously  affected  her.  Held,  that  such  physical  condition  was  not  the 
proximate  result  of  the  carrier's  default,  and  that  her  measure  of  dam- 
ages was  the  expense  incurred  and  the  value  of  the  time  lost  by  the 
delay. 

Appeal  from  Circuit  Court,  Boyle  County. 
"To  be  officially  reported." 

railroad  companies  for  injuries  to  passengers  from  the  negligence  or 
fault  of  sleeping  car  companies  or  that  of  their  employees,  see  foot- 
note appended  to  Calhoun  v.  Pullman  Co.  (C.  C.  A.),  30  R.  R.  R.  173, 
53  Am.  &  Eng.  R.  Cas.,  N.  S.,  173;  foot-note  appended  to  Pullman  Co, 
V.  Lutz  (Ala.),  29  R.  R.  R.  312,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  312. 

JFor  the  authorities  in  this  series  on  the  question  what  is,  and  is 
not,  the  proximate  cause  of  an  injury,  see  last  foot-note  appended  to 
Phillips  V.  St.  Louis,  etc.,  R.  Co.  (Mo.),  30  R.  R.  R.  696,  53  Am.  & 
Eng.  R.  Cas.,  N.  S.,  696;  Kujawa  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  30 
R.  R.  R.  195,  53  Am,  &  Eng.  R.  Cas.,  N.  S.,  195;  Philadelphia,  etc., 
R.  Co.  V.  Mitchell  (Md.),  29  R.  R.  R.  783.  52  Am.  &  Eng.  R.  Cas,,  N. 
S.,  783;  fifth  foot-note  appended  to  Pilmer  v.  Boise  Traction  Co. 
(Idaho),  29  R.  R.  R.  371,  52  Am.  &  Eng.  R.  Cas..  N.  S.,  371;  first  foot- 
note appended  to  Holland  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  29  R.  R.  R. 
1^,  52  Am.  &  Eng.  R.  Cas..  N.  S.,  182;  first  foot-note  appended  to 
Illinois  Cent.  R.  Co.  v.  Siler  (111.),  28  R.  R.  R.  566.  51  Am.  &  Enj?.  R. 
Cas.,  N.  S.,  566;  Louisville  &  N.  R.  Co.  v.  Daugherty  (Ky.),  28  R.  R. 
R.  178,  51  Am,  &  Eng.  R.  Cas.,  N.  S.,  178;  first  foot-note  appended  to 
Louisville  &  N.  R.  Co.  v,  Armstrong  (Ky.),  28  R.  R.  R.  40,  51  Am.  & 
Eng.  R.  Cas.,  N.  S.,  40;  last  foot-note  appended  to  Edgar  v.  Rio 
Grande  W.  Ry.  Co.  (Utah),  28  R.  R.  R.  29,  51  Am.  &  Eng.  R.  Cas.. 
N.  S.,  29. 

For  the  authorities  in  this  series  on  the  subject  of  the  damages 
recoverable  against  a  carrier  of  passengers  for  refusal  or  failure  to 
transport  passengers,  or  delay  in  transporting  them,  see  second  foot- 
note appended  to  'South  Covington,  etc.,  Ry.  Co.  v.  Quinn  (Ky.),  30 
R.  R.  R.  508,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  508. 
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Action  by  Minnie  Raine  against  the  Cincinnati,  New  Orleans 
&  Texas  Pacific  Railway  Company  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Reversed  and  remanded. 

C.  R.  McDowell  and  Humphrey  &  Humphrey,  for  appellant 
Southern  Ry.  in  Kentucky. 

C.  if.  Rodes,  C.  R.  McDowell,  and  Kohn,  Baird,  Sloss  & 
Kohn,  for  appellant  Pullman  Co. 

John  Galvin  and  C.  H,  Rodes,  for  appellant  Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co. 

Robt.  Harding,  J,  F,  Vanarsdall,  E.  M.  Hardin,  and  E,  V, 
Puryear,  for  appellee. 

HoBSON,  J.  Mrs.  Minnie  Raine  lived  in  Atlanta,  Ga.  Her 
father  Hved  at  Harrodsburg,  Ky.,  and  she  made  trips  about 
three  times  a  year  from  her  home  to  her  father's.  In  January, 
1906,  she  was  at  her  father's  and  desired  to  go  home  on  Sunday, 
January  7th.  That  morning  her  father  called  up  the  station  agent 
of  the  Southern  Railway  in  Kentucky  at  Harrodsburg  by  tele- 
phone, and  told  him  that  he  wanted  a  reservation  for  his  daughter 
in  the  sleeper  for  Atlanta  on  the  train  that  night.  The  agent  said 
he  would  wire  Louisville  and  get  it.  That  afternoon  he  called  up 
the  station  agent,  and  was  told  by  some  one  at  the  stdtion  that 
the  reservation  had  been  secured.  The  train  from  l!,ouisville 
reached  Harrodsburg  about  10:35  p.  m.  Mrs.  Raine  bought  a 
through  railroad  ticket  to  Atlanta,  and  with  this  got  on  the  train 
at  the  day  coach.  She  passed  back,  walking  through  two  sleepers, 
where  she  found  the  sleeping  car  conductor.  She  asked  him  for 
the  Atlanta  sleeper,  saying  that  she  had  a  reservation  in  there. 
He  told  her  there  was  no  Atlanta  sleeper  on  the  train,  but  that 
there  would  be  an  Atlanta  sleeper  which  would  come  from  Cin- 
cinnati on  the  train  which  they  would  meet  at  Danville.  Danville 
is  10  miles  from  Harrodsburg.  The  Southern  train  runs  from 
Louisville  to  Danville,  and  there  connects  with  the  train  running 
from  Cincinnati  to  Atlanta.  While  she  was  talking  to  the 
Pullman  conductor,  the  passenger  conductor  also  came  in.  They 
told  her  there  was  a  Chattanooga  sleeper  on  that  train,  and  she 
could  go  into  it  and  get  a  reservation  at  once,  advising  her  to  do 
so  as  the  other  train  was  frequently  late,  and  she  might  have  to 
sit  up  some  time  if  she  waited  for  the  Atlanta  sleeper.  She  had 
her  little  boy,  about  six  years  old,  with  her,  and,  when  she  learned 
that  she  would  have  to  get  up  about  6  o  clock  in  the  morning  if 
she  did  this,  she  decided  not  to  take  the  Chattanooga  sleeper. 
They  then  advised  her  to  sit  in  the  Chattanooga  sleeper  until 
she  got  to  Danville,  telling  her  that,  when  they  reached  Danville, 
that  sleeper  would  be  put  next  to  the  Atlanta  sleeper,  and  she 
would  only  have  to  walk  from  one  car  to  the  other,  while  the 
Knoxville  sleeper,  in  which  she  was  then,  would  be  put  at  some 
distance  from  the  Chattanooga  sleeper.    She  said  that  she  would 
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stay  in  the  Knoxville  sleeper  with  some  friends,  and  they  agreed 
for  her  to  do  so.  When  they  reached  Danville,  the  train  from 
Cincinnati  was  forty  minutes  late.  When  she  saw  it  come  in,  she 
went  to  the  Pullman  conductor,  and  asked  him  if  he  would  not 
go  and  get  her  reservation  for  her.  He  answered  that  he  was  not 
allowed  to  leave  his  sleeper  while  it  was  standing  at  the  station; 
that,  as  soon  as  they  were  out  of  Danville," he  would  see  about  it; 
that  there  would  be  plenty  of  time.  When  her  car  was  attached 
to  the  other  train,  she  again  made  the  same  request  of  him,  and 
he  made  in  effect  the  same  answer.  When  the  train  pulled  out  of 
Danville,  she  and  the  Pullman  conductor  went  forward  and 
learned  there  was  no  Atlanta  sleeper  on  that  train ;  that  the  Cin- 
cinnati train  had  on  that  night  been  divided  into  two  sections,  the 
Atlanta  sleeper  being  in  the  first  section,  and  the  Knoxville  sleeper, 
in  which  she  had  been  sitting,  having  been  put  in  the  second  sec- 
tion. The  first  section  was  10  miles  ahead  of  them.  She  then  said 
to  the  Pullman  conductor:  **  Now,  see  what  you  have  done  by  not 
attending  to  my  reservation  in  Danville."  He  said:  *'Madam,  I 
am  not  to  blame.  My  clothes  are  on  that  section  too."  The  train 
had  only  been  running  to  Danville  a  month,  and  this  Pullman  con- 
ductor had  never  known  the  Cincinnati  train  before  to  nm  in  two 
sections,  although  it  happened  from  time  to  time  when  travel 
was  heavy.  The  Chattanooga  sleeper  had  been  put  in  the  first 
section,  and  if  Mrs.  Raine  had  taken  a  seat  in  that  sleeper,  in- 
stead of  staying  with  her  friends,  there  would  have  been  no 
trouble.  The  section  which  she  was  in  went  to  Knoxville.  She 
talked  the  matter  over  with  the  conductor  of  the  train.  He  told 
her  that  he  would  wire  to  Somerset,  which  was  about  50  miles 
below,  and  ask  that  the  first  section  be  held  there  for  her.  At 
the  next  stop,  at  Junction  City,  he  held  his  train  10  minutes  and 
did  wire  to  Somerset,  but  was  unable  to  get  an  answer.  When 
he  was  unable  to  get  an  answer,  he  came  in  and  told  Mrs.  Raine 
the  facts,  and  they  then  consulted  as  to  what  she  had  better  do. 
The  Pullman  conductor  had  in  his  pockets  the  tickets  of  all  the 
passengers  in  the  Chattanooga  sleeper.  The  Knoxville  train 
would  turn  off  from  the  main  line  at  Oakdale,  a  station  about 
half  way  between  Somerest  and  Chattanooga.  Mrs.  Raine  did 
not  want  to  sit  up  all  night,  and  finally  concluded  that  she  would 
get  off  there  and  go  back  to  Harrodsburg,  and  wait  there  for  the 
next  train.  The  conductor  she  says  advised  her  to  do  this.  The 
conductor  says  she  proposed  it;  but,  however  this  may  be,  she 
got  off  voluntarily  at  the  station,  and  went  over  to  a  hotel  about 
66  feet  from  the  station.  It  was  then  about  1  o'clock  in  the 
morning.  She  was  assigned  to  a  room  by  the  clerk,  but  declined 
at  first  to  have  a  fire  made.  Afterwards  she  had  a  fire  made, 
but  did  not  go  to  bed.  At  4  o'clock  she  took  the  train  for  Har- 
rodsburg, and  went  back  to  her  father's,  and  that  evening  took 
the  train  for  Atlanta,  and  went  through  without  trouble.     But 
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she  had  taken  a  violent  cold,  and  this  cold  produced  a  very  bad 
nervous  condition  approaching  hysteria.  The  bad  nervous  con- 
dition may  have  been  due  also  in  part  to  the  excitement  incident 
to  her  leaving  the  train  and  sitting  up  all  night.  After  she  got 
home,  she  was  sick  for  two  months,  and  at  the  trial,  a  year  or 
more  later,  her  health  was  still  infirm.  She  brought  this  suit  to 
recover  damages  against  the  Pullman  Car  Company,  the  South- 
ern Railway  in  Kentucky,  and  the  Cincii\nati,  New  Orleans  & 
Texas  Pacific  Railway  Company.  On  a  trial  of  the  case  a  judg- 
ment was  rendered  in  her  favor  against  all  the  defendants  for 
the  sum  of  $4,000,  and  they  appeal. 

The  only  questions  we  deem  it  necessary  to  consider  on  the 
appeal  are,  first,  should  the  jury  have  been  instructed  peremp- 
torily to  find  for  the  defendants;  second,  if  not,  what  is  the 
proper  measure  of  damages? 

1.  When  Airs.  Raine  came  upon  the  sleeper,  she  had  nothing 
but  a  railroad  ticket.  She  had  no  sleeping  car  ticket,  and  she 
had  nothing  to  show  that  she  had  any  reservation  in  any  sleeper. 
She  remained  in  the  Knoxville  sleeper  entirely  by  the  courtesy 
of  the  conductor.  She  paid  nothing  for  her  seat  in  that  sleeper, 
and  it  is  evident  that  he  allowed  her  to  remain  because  she  had 
her  little  boy  with  her,  and  she  decided  to  stay  there  and  talk  to 
her'  friends  until  she  got  to  Danville.  When  the  servants  of  a 
carrier  know  that  a  passenger  is  in  the  wrong  car  and  that  he 
must  go  into  another  car,  they  may  simply  tell  him  what  to  do, 
and  ordinarily  leave  him  to  follow  their  directions;  but,  when 
they  tell  him  to  keep  his  seat,  and  that  they  will  at  the  proper 
time  transfer  him  to  the  other  car,  and  fail  to  do  so,  the  com- 
pany which  they  represent  is  liable.  Mrs.  Raine  was  not  a  pas- 
senger of  the  Pullman  Car  Company,  for  she  had  not  been  re- 
ceived as  a  passenger.  She  had  simply  been  allowed  to  sit  in 
the  sleeper  with  her  friends,  and  the  Pullman  Car  Company  is 
not  answerable  to  her  because  its  conductor  failed  to  get  her 
in  the  right  car ;  for  he  did  not  represent  the  company  as  to  the 
Atlanta  sleeper  and  she  had  made  no  contract  with  the  Pullman 
Car  Company,  and  it  owed  her  no  duty.  But,  while  this  is  so, 
the  Pullman  conductor  in  dealing  with  Mrs.  Raine,  who  had  a 
railroad  ticket,  was  discharging  a  duty  which  the  railroad  com- 
pany owed  her.  The  train  conductor  was  with  him,  and  as- 
sented to  what  the  Pullman  conductor  said.  In  undertaking  to 
transfer  Mrs.  Raine  at  Danville  to  the  proper  sleeper,  and  in 
telling  her  that  she  might  remain  in  the  Knoxville  sleeper  until 
he  so  transferred  her,  the  Pullman  conductor  was  discharging 
a  duty  which  devolved  upon  the  Southern  Railroad  Company. 
While  he  might  have  told  Mrs.  Raine  what  to  do  and  left  her 
to  follow  his  directions,  a  very  diflferent  state  of  case  is  pre- 
sented when  he  told  her  that  he  would  transfer  her  to  the  other 
sleeper,  and  for  her  to  sit  where  she  was,  that  there  was  plenty 
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of  time,  and  he  would  attend  to  it.  The  passenger  conductor 
was  present  when  the  arrangement  was  made,  and  he  left  her 
in  the  care  of  the  Pullman  conductor.  It  was  incumbent  on  these 
men  under  the  circumstances  to  see  that  the  lady  was  trans- 
ferred to  the  proper  train.  The  servants  of  a  carrier  cannot 
mislead  a  passenger,  to  his  prejudice.  It  is  proper  that  a  pas- 
senger should  obey  the  instructions  which  he  receives  from  them : 
and  when  they  tell  a  jDassenger  to  keep  his  seat,  and  they  will 
at  the  proper  time  transfer  him,  he  has  the  right  to  trust  im- 
plicitly their  directions.  If  Mrs.  Raine  had  not  been  told  to 
keep  her  seat,  that  there  was  plenty  of  time,  she  might  have 
protected  herself  from  the  consequences  that  followed. 

We  therefore  conclude  that  the  jury  should  have  been  in- 
structed peremptorily  to  find  for  the  Pullman  Car  Company,  but 
that  the  motion  for  a  peremptory  instruction  as  to  the  Southern 
Railway  in  Kentucky  was  properly  refused.  It  remains  to  con- 
sider whether  any  liability  was  shown  on  the  part  of  the  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Railway  Company.  Mrs. 
Raine  did  not  see  the  conductor  of  this  train  until  after  it  had 
pulled  out  of  Danville.  He  did  not  take  up  her  ticket,  and  evi- 
dently did  all  is  his  power  to  rectify  the  mistake  that  had 
occurred,  for  which  he  was  in  no  wise  responsible.  She  had  re- 
mained in  the  Knoxville  sleeper  with  the  consent  of  the  con- 
ductor of  the  Southern  Railway,  and  she  had  come  into  the  cus- 
tody of  the  second  line  when  that  sleeper  was  attached  to  its 
train.  Junction  City  was  a  proper  place  for  her  to  alight,  and, 
as  said,  she  got  off  there  voluntarily.  We  therefore  conclude 
that  there  was  no  liability  on  the  part  of  the  second  line :  for 
it  had  perfect  right  to  run  its  train  in  two  sections  and  to  attach 
the  sleepers  which  came  to  it  from  the  other  line  to  that  section, 
which  best  suited  its  convenience.  It  had  no  notice  pf  Mrs. 
Raine's  situation  until  she  saw  the  conductor  after  the  train 
pulled  out  from  Danville. 

2.  It  remains  to  consider  what  is  the  measure  of  damages  as 
against  the  Southern  Railway  Company.  Mrs.  Raine  by  its  neg- 
ligence missed  her  train,  and  was  delayed  24  hours  in  returning 
home.  In  Illinois  Central  R.  R.  Co.  v.  Head,  119  Ky.  812,  84, 
S.  W.  752,  this  court  said:  "The  evidence  presents  simply  a 
case  where  the  railroad  company  agreed  to  furnish  transporta- 
tion, and  failed  to  do  so  promptly,  if  Rupert  Head  was  not 
guilty  of  contributory  negligence  in  going  to  the  wrong  place 
for  his  ticket,  and  of  this  the  jury  must  judge.  But,  if  the  rail- 
road company  was  negligent  in  furnishing  the  transportation, 
the  measures  of  damages  is  simply  a  reasonable  compensation 
for  the  time  lost  by  Rupert  Head  and  any  expenses  he  incurred 
by  reason  thereof.''  Mrs.  Raine  testifies  that  nobody  was  on  the 
platform  when  she  got  off  and  that  she  made  her  way  to  the 
hotel  alone,  but  she  did  not  request  the  conductor  to  go  with 
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her  or  to  furnish  anybody  to  accompany  her,  or  make  any  ob- 
jection to  his  leaving  her.  The  hotel  was  near  by,  and  it  is 
evident  that  she  went  directly  to  it.  The  trouble  with  her  was 
not  that  she  did  not  go  to  the  hotel  without  difficulty,  but  that 
after  she  got  there  she  went  into  a  cold  room,  and  stayed  there 
for  some  time  without  a  fire.  Her  nervousness  was  perhaps 
largely  due  to  the  fact  that  she  remained  up  all  night.  But 
neither  one  of  these  things  was  the  proximate  result  of  the  negli- 
gence of  the  Southern  Railway  in  Kentucky  in  failing  to  trans- 
fer her  to  her  train.  She  no  doubt  acted  as  she  did  without  real- 
izing the  danger;  but  her  remaining  in  the  cold  room  was  not 
due  to  the  act  of  the  railroad  company,  and  all  of  the  conse- 
quences which  followed  would  seem  to  be  due  primarily  to  the 
violent  cold  which  she  took  afterwards  settling  upon  her  stomach 
and  impairing  her  digestion.  A  passenger  who,  by  the  negli- 
gence of  a  railroad  company,  fails  to  make  a  connection,  cannot 
hold  the  railroad  company  responsible  for  consequences  which  a 
person  of  ordinary  prudence  might  not  reasonably  anticipate  as 
the  result.  A  person  of  ordinary  prudence  might  reasonably  an- 
ticipate that  one  who  missed  his  connection  would  have  to  pay  a 
hotel  bill  and  would  have  to  wait  until  the  next  train,  but,  a  well- 
regulated  hotel  being  right  at  hand,  other  consequences  such  as 
these  proved  here  should  not  be  anticipated.  Under  all  the 
circumstances,  we  conclude  that  the  proper  measure  of  damages 
is  such  expense  as  Mrs..  Raine  incurred  and  the  value  of  the 
time  which  she  lost  by  reason  of  her  not  being  transferred  to 
the  Atlanta  sleeper.  The  rule  for  the  measure  of  damages  in 
such  cases  is  the  same  for  both  men  and  women;  and,  if  this 
had  been  a  man,  manifestly  no  other  damages  would  be  al- 
lowed. There  was  nothing  in  Mrs.  Raine's  condition  or  ap- 
pearance to  show  that  she  was  not  capable  of  taking  care  of 
herself,  or  to  apprise  a  person  of  ordinary  prudence  that  it  was 
not  safe  to  leave  her  at  Junction  City  within  a  few  feet  of  a 
well-regulated  hotel.  No  recovery  can  be  had  for  vexation  or 
personal  inconvenience  by  reason  of  the  delay.  Robinson  v. 
Western  Union  Telegraph  Co.,  68  S.  W.  656,  24  Ky.  Law  Rep. 
452,  57  L.  R.  A.  611.  Mrs.  Raine  was  treated  with  courtesy 
and  kindness  by  all  the  conductors.  The  mistake  was  due  to 
a  misapprehension,  the  Pullman  conductor  not  being  allowed  to 
leave  his  car,  and  the  railroad  conductor  assuming  that  the  Pull- 
man conductor  would  get  her  to  the  proper  sleeper  at  Danville. 
The  mistake  would  not  have  occurred  had  the  Cincinnati  train 
run  in  one  section  as  it  usually  did,  or  if  the  Pullman  conductor 
had  known  it  was  liable  to  run  in  two  sections.  There  is  noth- 
ing in  the  case  to  take  it  out  of  the  general  rule  as  to  the  meas- 
ure of  damages  for  delay  on  a  journey. 

Judgment  reversed,  and  cause  remanded  for  further  proceed- 
ings consistent  herewith. 

31  R  R  R— 39 
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Clark  v,  Jonesboro,  L.  C.  &  E.  R-  Co. 

(Supreme   Court  of  Arkansas,  gept.   28,  1908.) 
[112  S.  W.  Rep.  961.] 

Carriers  —  Passengers  —  "Regular   Station"  —  Question   of  Fact.— 

Whether  a  railway  station  was  a  "regular  station"  or  a  "flag  station" 
'wdthin  Kirby's  Dig.  §  6612,  authorizing  railway  companies  to  make 
special  charges  to  passengers  boarding  a  train  or  alighting  at  other 
than  regular  stations,  is  a  question  of  fact. 

Same — "Regular  Station" — ^"Flag  Station.** — A  railway  station  was 
a  "flag  station,"  and  not  a  "regular  station,"  within  Kirby's  Dig.  § 
6612,  authorizing  railroad  companies  to  make  special  charges  to  pas- 
sengers boarding  or  alighting  at  other  than  regular  stations,  where  the 
company  had  no  depot  there  and  no  joint  agency  with  the  railroad 
which  it  crossed  and  did  not  use  the  other  company's  depot,  though 
trains  stopped  at  the  crossing  opposite  the  depot  and  irassengers  were 
received  and  discharged  there  on  signal,  and  freight,  express,  and 
mail  matter  was  received  there;  no  tickets,  bills  of  lading  nor  bag- 
gage checks  being  issued,  and  such  stations  being  designated  "flag 
stations"  by  the  railroad,  as  distinguished  from  regular  stations 
at  which  tickets  were  sold,  baggage  checked,  bills  of  lading  issued, 
and  station  houses  and  agents  were  maintained  [citing  7  Words  and 
Phrases,  pp.  6039,  6644]. 

Appeal  from  Circuit  Court,  Greene  County;  Frank  Smith, 
Judge. 

Action  by  A.  S.  Clark  against  the  Jonesboro,  Lake  City  & 
Eastern  Railroad  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

F,  G.  Taylor,  for  appellant. 
H.  P.  Brown,  for  appellee. 

Hill,  C.  J.  In  March,  1906,  Clark  rode  over  the  Jonesboro, 
Lake  City  &  Eastern  Railroad  from  Chickasawba  to  BK-theville, 
and  from  Blytheville  to  Chickasawba,  making  19  trips  between 
these  points.  He  was  charged,  and  paid,  10  cents  for  his  fare 
on  each  trip.  The  distance  between  these  points  is  less  than 
one  mile.  Clark  has  brought  this  suit  for  penalty  under  the  act 
of  April  4,  1887  (sections  6611-6615,  and  sections  6619-6620, 
Kirby's  Dig.).  Section  6612  provides  that  "any  railroad  com- 
pany may  charge  the  sum  of  twenty-five  cents  for  the  carriage 
of  any  passenger  who  may  get  on  or  off  a  train  at  other  than  a 
regular  station."  The  only  question  in  this  case  is  whether 
Chickasawba  was  a  regular  station  of  the  appellee  railroad  com- 
pany, or  whether  it  was  a  flag  station.     This  is  a  question  of 
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fact.  C,  R.  I.  &  P.  Ry.  Co.  v,  Stanford,  84  Ark.  406,  106  S. 
W.  205.  There  is  no  conflict  in  the  essential  facts  as  developed 
by  the  plaintiff  and  defendant  in  the  trial,  and  at  the  conclu- 
sion of  the  trial  the  court  directed  a  verdict  for  the  defendant, 
and  the  plaintiff  has  appealed;  and  it  is  for  this  court  to  deter- 
mine whether  there  was  any  evidence  to  send  that  issue  to  the 

jury. 

The  evidence  developed  these  facts :  Appellee  railroad  crossed 
the  Paragould  &  Southeastern  Railroad  at  Chickasawba,  and 
the  Paragould  &  Southeastern  Railroad  had  a  depot  at  this 
place.  In  March,  1906,  appellee  railroad  company  had  no  de- 
pot there,  had  no  joint  agency  with  the  other  railroad,  and  did 
not  use  its  depot;  but  its  trains  stopped  at  the  crossing,  right 
opposite  the  depot  of  the  Paragould  &  Southeastern  Railroad. 
It  received  and  discharged  passengers  at  this  point  when  called 
to  do  so.  It  received  freight,  express  and  mail  matter,  although 
it  did  not  always  stop  for  the  mail,  merely  checking  up  to  re- 
ceive and  discharge  it  when  it  did  not  otherwise  stop.  It  sold  no 
tickets,  issued  no  bills  of  lading  for  freight  nor  checks  for  bag- 
gage, and  did  not  keep  an  agent  at 'the  place.  When  freight  or 
express  matter  was  delivered,  it  was  merely  taken  on  without  re- 
ceipt or  contract.  This  railroad  had  numerous  other  stations 
like  this  one,  where  it  received  and  discharged  passengers  and 
freight  upon  being  flagged,  receiving  the  passengers  without 
tickets  and  freight  without  bills  of  lading.  Such  stations  were 
designated  "flag  stations"  by  the  railroad;  and  at  such  flag  sta- 
tions its  trains  made  no  stops  unless  signaled  to  do  so.  Most 
of  these  stations  were  at  sawmills  along  the  line.  It  also  main- 
tained regular  stations  at  numerous  places  at  which  tickets  were 
sold  and  baggage  checked,  bills  of  lading  issued,  and  at  which 
station  houses  were  erected  and  agents  maintained.  At  such 
stations  the  agent  would  stamp  and  sell  tickets  to  the  public, 
issue  and  receive  bills  of  lading  for  freight  and  express,  operate 
the  telegraph  and  receive  orders  for  the  moving  of  trains,  and 
ever)^hing  necessary  to  conduct  a  public  carrier's  business  at 
such  place.  The  depots  were  kept  warm  in  cold  weather  for 
the  reception  of  passengers,  and  separate  waiting  rooms  for  the 
white  and  black  races  were  equipped  and  maintained,  in  con- 
formity to  the  laws  of  the  state. 

There  is  a  statute  in  North  Carolina  that  uses  the  term  "reg- 
ular station*'  in  referring  to  depots  maintained  for  receiving 
freight  tendered  at  railway  stations  or  wharfs  or  boat  landings; 
and  a  case  came  before  the  Supreme  Court  of  that  state  as  to 
whether  that  statute  had  been  violated  where  freight  was  re- 
fused at  a  place  called  "Spring  Hill."  At  the  place  in  question 
there  was  no  depot,  no  freighthouse,  no  agent,  no  employees 
stationed  there  for  the  purpose  of  receiving  freight,  although  at 
times  considerable  freight  was  received  there.     The  mail  trains 
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Stopped  there  regularly  to  deliver  mail,  and  the  place  was  des- 
ignated by  the  company  as  a  station.    The  court  said :    ** A  *reg- 
ular*  depot  or  station  of  a  railroad  company,  as  contemplated  by 
the  statute,  is  a  certain  place  situate  alongside  of  or  near  to  its 
railroad,  fitted  up  by  it  with  suitable  buildings,  erections, .  ap- 
pliances, and  conveniences  for  carrying  on  generally  and  con- 
tinuously, in  an  orderly  manner,  the  business  of  transporting 
freights,  as  is  usually  done  by  such  companies.     Such  buildings 
and  other  things  necessary  for  a  regular  depot  or  station  may 
be  greater  or  smaller  in  number  and  extent,  or  more  or  less 
elaborate,  than  others  of  like  kind  and  for  like  purposes;  but 
whether  they  be  sufficient  or  good  or  indifferent,  or  are  well 
or  ill  adapted  to,  and  intended  for,  the  purposes  of  prosecuting 
the  business  of  transporting  freights  and  passengers,  receiving 
from  shippers  generally,  and  at  all  seasonable  times,  such  freights 
as  the  railroad  company  is  required  to  transport  over  its  road, 
such  depots  or  stations  imply  ordinarily  such  suitable  and  suffi- 
cient buildings,  erections  and  appliances  as  may  be  necessary 
in  receiving  and  delivering  freights,  and  for  the  temporary  pro- 
tection of  the  same  until  they  shall  be  transported  or  delivered 
to  the  persons  entitled  to  have  them,  and  that  the  company  has 
a  business  office  there,  and  suitable  agents  and  employees  to  re- 
ceive and  deliver  freights,  to  give  receipts,  bills  of  lading  for  the 
same,  and  to  do  the  like  and  similar  service."    Land  v.  Railroad, 
104  N.  C.  48,  10  S.  E.  80.    See,  also,  to  the  same  effect,  Kellogg 
V,  Suffolk  &  Carolina  Ry.  Co.,  100  N.  C.  158,  5  S.  E.  379,  and 
111.  Cent.  Ry.  Co.  v,  Latimer,  128  111.  163,  21  N.  E.  7.    The  rea- 
soning of  the  North  Carolina  court  was  applied  to  the  handling 
of  freight;  but  is  equally  as  applicable  to  the  handling  of  pas- 
sengers.    The   term   "regular   station"   or   "station,"   as   distin- 
guished from  a  "flag  station,"  has  a  well-understood  meaning  in 
railroad  parlance,  and  is  recognized  by  the  courts.     7  Words  & 
Phrases  Judicially  Defined,  pp.  6039,  6644.     When  the  Legisla- 
ture used  the  term,  it  must  be  taken  that  it  was  intended  as  gen- 
erally understood. 

The  court  was  right  in  directing  the  verdict. 

Judgment  affirmed. 
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Blue  Ridge  Light  &  Power  Co.  v.  Price. 

(Supreme  Court  of  Appeals  of  Virginia,  Nov.  19,  1908.) 

[62   S.   E.   Rep.   938.] 

Evidence — Res  Gest8e.*-7Conversation  between  the  motorman  and 
a  third  person  after  a  passenger,  who,  while  attempting  to  board  a 
street  car,  had  been  injured,  by  being  thrown  to  the  ground  by  the 
starting  of  the  car,  had  arisen  and  got  on  the  ^ar,  is  no  part  of  the 
res  gestae. 

Evidence — Declarations  of  Employee  After  the  Event.t — The  decla- 
ration of  the  motorman,  after  a  passenger  had  been  injured  while  at- 
tempting to  board  the  car,  that  he  had  no  right  to  stop  on  the  railroad 
track,  and  his  failure  to  reply,  when  thereupon  he  was  asked,  "What 
did  you  stop  for,  then?"  are  inadmissible  against  the  carrier;  he  not 
being  in  the  performance  of  any  duty  within  his  employment  in 
what  he  said  or  in  his  silence. 

Appeal  and  E^ror — Harmless  Error — Evidence. — It  being  a  material 
issue  as  to  whether  a  street  car  was  still  or  moving  when  a  passen- 
ger attempted  to  board  it  with  the  result  of  being  thrown  by  the  car 
moving,  and  the  evidence  thereon  being  conflicting,  the  majority  of 
witnesses  testifying  it  was  standing  still,  it  was  not  harmless  to  admit 
evidence  that,  after  the  accident,  the  motorman  said  he  had  no  right 
to  stop  on  the  railroad  track,  and  made  no  reply  when,  thereupon  he 
was  asked,  "What  did  you  stop  for,  then?" 

Evidence — Nonexpert  Opinions. — Nonexperts,  who  were  frequently 
with  plaintiff  after  her  alleged  injury,  and  in  a  situation  to  know  and 
speak  of  her  condition  as  lay  witnesses  could  speak,  could  testify  that 
she  did  not  appear  to  have  such  use  of  her  shoulder  as  enabled  her 
to  work  as  seamstress,  and  that  since  the  accident  she  had  not  been 
able  to  do  anything  with  her  arm. 

Trial — Instructions — Assumption  of  Fact — The  instruction  that  if 
the  jury  believe  defendant,  at  the  time  of  the  alleged  injury,  was 
engaged  in  running  street  cars,  it  was  bound  to  use  the  utmost  care 

*For  the  authorities  in  this  series  on  the  question  when  the  declara- 
tion of  railroad  employees  are,  and  are  not,  res  gestae  in  actions 
against  their  respective  companies,  see  first  foot-note  appended  to 
Conklin  v.  Consolidated  Ry.  Co.  (Mass.),  29  R.  R.  R.  573.  52  Am.  & 
Eng.  R.  Cas.,  N.  S.,  573;  second  foot-note  appended  to  Illinois  Cent. 
R.  Co.  V.  Cotter  (Ky.),  27  R.  R.  R.  141,  50  Am.  &  Eng.  R.  Cas.,  N.  S., 
141;  foot-note  appended  to  Stroud  v.  Columbia,  etc.,  R.  Co.  (S.  Car.), 
27  R.  R.  R.  28,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  28;  second  foot-note  ap- 
pended to  Union  Pac.  R.  Co.  v.  Edmondson  (Neb.),  26  R.  R.  R.  173, 
49  Am.  &  Eng.  R.  Cas.,  N.  S.,  173;  second  foot-note  appended  to 
Frye  v.  'St.  Louis,  etc.,  R.  Co.  (Mo.),  26  R.  R.  R.  75,  49  Am.  &  Eng.  R. 
Cas.,  N.  S.,  75. 

tFor  the  authorities  in  this  series  on  the  question  whether  the 
admissions  of  agents  or  employees  are  competent  evidence  against 
the  principal  or  master,  see  foot-note  appended  to  Atchison,  etc..  Ry. 
Co.  V.  Burks  (Kan.),  30  R.  R.  R.  788,  53  Am.  &  Eng.  R.  Cas.,  N.  S.. 
788. 
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and  diligence  for  the  safety  of  its  passengers,  and  is  liable  for  injuries 
to  its  passengers  occasioned  by  the  slightest  neglect  against  which 
human  prudence  and  foresight  might  have  guarded,  has  for  its  object 
merely  the  statement  of  the  degree  of  care  defendant  owed  to  its 
passengers;  and  does  not  assume  plaintiff  was  a  passenger — a  question 
submitted  to  the  jury  by  other  instructions. 

Trial — Instruction — Giving  Undue  Prominence  to  Evidence. — Kor 
does  such  instruction  call  the  attention  of  the  jury  to  any  part  of  the 
evidence  on  the  questions  of  negligence  or  contributory  negligence. 

Carriers — ^Injury  to  Passenger  Boarding  Car — Evidence — Question 
for  Jury. — Evidence  in  an  action  for  injury  to  a  person  while  at- 
tempting to  board  a  street  car  held  sufficient  to  authorize  submission 
to  the  jury  of  the  question  of  the  car  having  been  stopped  at  the 
point  for  the  purpose  of  receiving  passengers,  and  of  its  having  been 
started  suddenly  and  without  notice  while  she  was  boarding  it 

Appeal  from  Circuit  Court,  Augusta  County. 

Action  by  Laura  V.  Price  against  the  Blue  Ridge  Light  & 
Power  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed  and  remanded. 

/.  M.  Perry,  for  plaintiff. 

Charles  &  Duncan  Curry,  for  appellee. 

Buchanan,  J.  This  is  an  action  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by  the  negligence  of 
the  plaintiff  in  error  in  moving  its  car  whilst  the  defendant  in 
error  was  attempting  to  board  it  as  a  passenger. 

The  first  error  assigned  is  to  the  action  of  the  court  in  per- 
mitting one  of  the  plaintiff's  witnesses  to  testify  to  a  conversa- 
tion he  had  with  the  defendant's  motorman  in  reference  to  the 
accident. 

One  of  the  material  questions  in  the  case  was  whether  the  car 
was  standing  still  or  moving  when  the  plaintiff  attempted  to 
get  on  it.  The  witness,  who  was  some  20  feet  from  the  point 
where  the  plaintiff  was  injured,  had  testified  that  the  car  was 
not  moving  when  the  plaintiff  put  her  foot  on  the  step,  but  be- 
fore she  could  get  on  the  car  pulled  out  and  she  fell.  He  was 
then  asked :  "Right  there  at  the  time  Miss  Price  was  hurt,  did 
you  say  anything  to  the  conductor? 

"Answer:  Yes;  I  remarked  to  some  one  else — 

"Question:    Did  you  say  anything  to  the  conductor  about  his 
moving  up? 

"Answer:   I  don't  know  whether  it  was  the  conductor  or  mo- 
torman; one  of  them. 

"Question:   What  did  you  say  to  them?" 

And  to  this  question  and  to  any  answer  thereto  the  defendant, 
by  its  counsel,  objected,  on  the  grounds  that  the  evidence  sought 
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to  be  so  introduced  was  irrelevant  and  immaterial ;  that  the  said, 
statements,  if  any,  were  matters  between  strangers  to  the  de- 
fendant, and  not  binding  upon  it,  its  employees  n^med  not  be- 
ing authorized  to  make  the  same;  and  that  such  statements,  if 
any,  were  not  a  part  of  the  res  gestae.  And  thereupon  the  de- 
fendant, by  its  counsel,  interrogated  the  witness  as  follows,  with, 
the  following  replies  by  him  thereto : 

"Question:  Had  you  picked  Miss  Price  up  at  the  time  you. 
made  this  statement? 

"Answer:    I  didn't  pick  her  up  at  all. 

"Question:  Had  Miss  Price  gotten  up  at  the  time  the  state- 
ment was  made? 

"Answer:  Yes,  sir. 

"Question:   Had  she  gotten  up  into  the  car? 

"Answer:  Yes,  sir.  I  went  to  the  window  and  asked  Miss 
Price  if  she  was  hurt —  " 

And  thereupon  the  court  overruled  the  said  objection  of  the 
defendant  to  the  said  question  propounded  for  the  plaintiff  and 
to  any  answer  thereto,  and  permitted  the  said  witness  to  answer 
the  said  question.    And  answering  the  said  witness  replied: 

"The  motorman  made  a  remark  that  he  had  no  right  to  stop 
on  the  railroad  track;  and  I  remarked  to  him:  'What  did  you 
stop  for,  then  ?'  " 

What  took  place  between  the  witness  and  the  motorman  was 
no  part  of  the  res  gestae.  Neither  in  what  he  said  nor  in  failing 
to  reply  to  what  was  said  to  him  was  the  motorman  performing 
any  duty  within  the  sphere  of  his  employment  or  agency. 

The  general  rule  is  that  railway  companies  are  not  responsible 
for  the  declarations  or  admissions  of  any  of  their  servants  be- 
yond the  immediate  sphere  of  their  agency,  and  during  the  trans- 
action of  the  business  in  which  they  are  employed.  It  has  been 
held  that  the  declarations  of  the  conductor  or  engineer  of  a  rail- 
road train  as  to  the  manner  in  which  an  accident  occurred,  made 
after  its  occurrence  are  not  admissible. 

In  Luby  v,  Hudson  River,  etc.,  R.  Co.,  17  N.  Y.  131,  it  was 
held  that  the  declarations  of  the  driver  of  a  car  that  the  reason 
why  he  did  not  stop  it,  and  thus  prevent  the  injury  done  the 
plaintiff,  was  because  the  brakes  were  out  of  order,  made  after 
the  injury  was  inflicted  and  the  transaction  terminated,  was  in- 
admissible against  the  company,  being  mere  hearsay. 

See  Va.  &  Tenn.  R.  Co.  v.  Sayers,  26  Grat.  328,  330-332,  and 
authorities  cited;  Jammison  v.  C.  &  O.  Ry.  Co.,  92  Va.  327,  23 
S.  E.  758,  53  Am.  St.  Rep.  813;  N.  &  C.  R.  Co.  v,  Suffolk,  etc., 
Co.,  92  Va.  413,  443,  444,  23  S.  E.  737;  1  Greenleaf  on  Ev.  § 
114a  (Redfield's  Ed.);  1  Elliott  on  Ev.  §  255;  2  Wigmore  on 
Ev.  §  1078.        .  ^ 

Neither  upon  principle  nor  under  the  authorities  was  the  evi- 
dence in  question  admissible. 
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It  is  argued,  however,  that,  even  if  this  evidence  was  not  ad- 
missible, its  admission  could  not  have  affected  the  verdict  of  the 
jury.  The  evidence  as  to  whether  or  not  the  car  was  moving  or 
standing  still  when  the  plaintiff  attempted  to  board  it  is  very 
conflicting.  More  witnesses  testified  that  it  was  moving  at  that 
time  than  testified  that  it  was  standing  still.  How  much  the 
evidence  improperly  admitted  may  have  affected  the  minds  of 
the  jury  in  reaching  their  verdict  it  is  impossible  for  this  court  to 
estimate,  and  it  would  (as  was  said  in  Va.  &  Tenn.  R.  Co.  z'. 
Sayers,  supra,  where  similar  evidence  had  been  improperly  ad- 
mitted, and  a  like  argument  made  that  it  could  not  have  changed 
the  verdict)  be  going  beyond  our  legitimate  function  to  enter 
upon  any  such  speculation. 

Two  of  the  plaintiff's  witnesses  who  were  with  her  frequently 
after  her  alleged  injury,  and  in  a  situation  to  know  and  speak 
of  her  condition  as  far  as  lay  witnesses  could  speak,  were  per- 
mitted to  testify,  over  the  defendant's  objection,  as  follows,  in 
substance:  One  of  them  stated  that  the  plaintiff  did  not  ap- 
pear to  have  such  use  of  her  shoulder  as  enabled  her  to  carry 
on  her  work  (that  of  a  seamstress),  and  the  other  that  since  the 
accident  the  plaintiff  had  not  been  able  to  do  anything  with  her 
arm,  follow  her  occupation,  or  make  her  living,  and  that  this 
condition  was  on  account  of  her  arm.  This  evidence,  it  is  ar- 
gued, was  mere  matter  of  opinion — the  conclusion  of  the  wit- 
nesses— ^and  since  they  were  not  experts  it  was  inadmissible. 

In  section  440a,  1  Greenleaf  on  Ev.  (Redfield's  Ed.),  it  is 
said,  in  reference  to  giving  testimony  by  way  of  opinion, 
that  "all  witnesses  are  competent  to  form  a  reliable  opinion, 
whether  one  whom  they  have  the  opportunity  to  observe 
appears  to  be  sick  or  well  at  the  time,  or  whether  one  is 
seriously  disabled  by  a  wound  or  a  blow.  But  if  the  in- 
quiry were  more  definite  as  to  the  particular  state  of  dis- 
ease under  which  one  is  laboring,  or  its  curable  or  fatal 
character,  or  as  to  the  dangerous  or  fatal  character  of  a  wound 
or  a  blow,  or  in  what  particular  mode  or  with  what  species  of 
weapon  or  instrument  such  blow  or  wound  was  inflicted,  si>e- 
cial  study,  observation,  and  experience  might  be  requisite  in  or- 
der to  express  an  opinion  entitled  to  the  dignity  of  being  re- 
garded as  evidence." 

The  rule  as  laid  down  by  Elliott  on  Evidence  is  substantially 
the  same.     Section  679. 

Under  that  rule,  which  seems  to  be  a  reasonable  one,  the  evi- 
dence objected  to  in  this  case  was  properly  allowed  to  go  to  the 
jury  for  what  it  was  worth. 

The  action  of  the  court  in  giving  at  the  request  of  the  plain- 
tiff the  following  instruction  is  assigned  as  error: 

"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  in  this  case  that  the  defendant  company,  at  the  time  of 
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the  occurrence  of  the  alleged  injury  in  the  declaration  mentioned, 
was  engaged  in  running  and  operating  street  cars  in  the  city  of 
Stftunton  for  the  purpose  of  carrying  passengers,  that  then  it 
was  bound  to  use  the  most  care  and  diligence  for  the  safety 
of  its  passengers,  and  is  liable  for  injuries  to  its  passengers  oc- 
casioned by  the  slightest  neglect  against  which  human  prudence 
and  foresight  might  have  guarded." 

Two  objections  are  made  to  the  instruction — one  that  it  as- 
sumes that  the  plaintiff  was  a  passenger  of  the  defendant,  and 
the  other  that  it  calls  attention  to  a  part  of  the  evidence  only, 
and  omits  other  evidence  relevant  to  the  question  of  negligence 
and  contributory  negligence. 

The  object  of  the  instruction  was  to  tell  the  jury  what  de- 
gree of  care  the  defendant  company  owed  to  passengers.  It 
does  not  assume  that  the  plaintiff  was  a  passenger.  Whether 
she  was  or  not  was  submitted  to  the  jury  by  other  instructions. 
Neither  does  it  call  the  jury's  attention  to  any  part  of  the  evi- 
dence upon  the  question  of  the  negligence  of  the  defendant  or 
the  contributory  negligence  of  the  plaintiff.  Those  questions 
were  fully  dealt  with  by  other  instructions. 

The  court  gave  five  instructions  upon  motion  of  the  plaintiff, 
and  nine  at  the  instance  of  the  defendant,  in  which  every  phase 
of  the  alleged  negligence  of  the  defendant  and  the  alleged  con- 
tributory negligence  of  the  plaintiff  which  the  evidence  tended  in 
anyway  to  sustain  was  dealt  with. 

The  giving  of  the  plaintiff's  instruction  numbered  4  is  as- 
signed as  error.    That  instruction  is  as  follows: 

"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  in  this  case  that  the  defendant,  through  its  servants  and 
agents,  stopped  a  certain  one  of  its  cars  near  the  Baltimore  & 
Ohio  depot  for  the  purpose  of  inviting  and  receiving  passengers 
on  board  its  cars,  and  that,  while  said  car  was  standing  for 
that  purpose,  the  plaintiff  attempted  to  get  on  board  of  said 
car  as  a  passenger  and  while  the  car  was  standing  still,  and 
when  she  had  taken  hold  of  the  railing  of  the  platform  and  was 
attempting  to  .get  on  the  car,  and  before  she  had  time  to  get  on, 
the  car  suddenly  and  without  any  warning  to  her  negligently 
started,  and  the  plaintiff  was  thrown,  knocked,  and  jerked  down 
on  the  street  and  injured,  then  the  jury  ought  to  find  a  verdict 
for  the  plaintiff,  if  they  believe  from  the  evidence  that  the  said 
negligent  starting  of  said  car  was  the  proximate  cause  of  the 
plaintiff's  injury." 

The  objections  made  to  this  instruction  are  (1)  that  there  was 
no  evidence  that  the  car  was  stopped  at  the  point  mentioned  for 
the  purpose  of  inviting  and  receiving  passengers  on  board  the 
car;  (2)  that,  while  it  undertakes  to  detail  the  facts  hypothet- 
ically,  it  omits  the  evidence  of  witnesses  who  stated  that  the 
plaintiff  was  warned  not  to  attempt  to  board  the  car  at  the  time 
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she  was  injured;  and  (3)  that  the  instruction  omits  a  most  ma- 
terial element  of  the  commencement  of  the  relation  of  carrier 
and  passenger,  namely,  acceptance  of  the  passenger  by  the 
carrier. 

We  do  not  think  that  either  of  these  objections  is  good.  The 
plaintiff  testified  that,  when  she  determined  to  take  the  car,  it 
was  standing  still,  but,  before  she  reached  it,  it  pulled  out;  that 
it  stopped  again  when  she  started  towards  it  and  the  conductor 
came  along  and  took  her  telescope,  walked  up  in  the  car,  she  be- 
ing immediately  behind  him;  that  she  took  hold  of  the  rod  and 
got  about  half  her  weight  on  the  step  when  the  car  started  off 
ramdly,  causing  her  to  fall  and  receive  the  injuries  complained  of . 

This  evidence  manifestly  tended  to  prove  that  the  car  had 
stopped  for  the  purpose  of  receiving  passengers,  that  the  plain- 
tiff wished  to  get  on  it,  and  that  the  conductor  knew  this  and 
was  aiding  her  in  her  effort  to  do  so.  There  was  also  evidence 
tending  to  show  that  the  car  was  suddenly,  and  without  warning 
to  the  plaintiff,  started,  and  that  she  fell  or  was  thrown  there- 
from and  received  the  injuries  complained  of.  This  was  the 
case  which  her  evidence  tended  to  make,  and,  if  the  facts  hy- 
pothetically  stated  in  the  instruction  were  established,  there  can 
be  no  question  that  she  was  entitled  to  recover.  It  would  be  a 
somewhat  startling  proposition  to  hold  that  a  person  attempting 
to  get  on  a  street  car  under  the  circumstances  set  out  in  that 
instruction  was  not  entitled  to  that  high  degree  of  care  which 
companies  operating  such  cars  owe  fo  passengers. 

We  see  no  error  in  the  instruction. 

The  defendant's  theory  of  the  case — that  the  car  had  not 
stopped  for  passengers,  that  plaintiff  had  been  warned  not  to 
attempt  to  get  on  at  the  place  where  she  was  injured,  that  the 
car  was  moying  at  that  time,  and  that  she  had  not  become  a 
passenger  when  injured — was  fully  submitted  to  the  jury  by 
defendant's  instructions  numbered  4,  5,  and  9. 

The  remaining  assignment  of  error  is  to  the  refusal  of  the 
court  to  set  aside  the  verdict  as  contrary  to  the  evidence.  As  the 
case  will  have  to  be  reversed  for  the  improper  admission  of  evi- 
dence, as  hereinbefore  stated,  and  the  cause  remanded  for  a  new 
trial,  upon  which  the  evidence  may  not  be  the  same,  nothing 
would  be  gained  by  passing  upon  this  assignment  of  error. 

The  judgment  complained  of  will  be  reversed,  ^the  verdict  of 
the  jury  set  aside,  and  the  cause  remanded  for  a  new  trial  to 
be  had  not  in  conflict  with  the  views  expressed  in  this  opinion. 

Reversed. 
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(Supreme  Court  of  Wisconsin,  Nov.  10,  1908.) 
[118  N.  W.  Rep.  205.] 

Carriers — Carriage  of  Passengers — Loss  of  Baggage — Termination 
of  Liability. — What  constitutes  a  reasonable  time  in  which  baggage 
must  be  removed  in  order  to  hold  a  common  carrier  liable  as  such 
for  its  loss  depends  on  the  particular  facts  and  circumstances  of  each 
case. 

Carriers — Carriage  of  Passengers — ^Loss  of  Baggage — ^Termination 
of  Liability.* — Plaintiff  arrived  at  destination  about  5  p.  m.  on  Sun- 
day, his  grip  arriving  on  the  same  train,  and  there  being  no  convey- 
ances at  the  train,  and  the  grip  being  too  heavy  for  him  to  carry,  he 
left  the  baggage  and  the  duplicate  check  therefor  with  the  baggage 
master,  stating  that  he  would  send  for  the  grip  that  evening  or  the 
next  morning.  It  being  very  inconvenient  for  plaintiff  to  remove  the 
grip  that  evening,  even  if  he  could  have  secured  a  conveyance,  it  was 
not  removed  until  between  8:30  and  9  the  next  morning.  Held,  that 
a  finding  that  the  grip  was  removed  within  a  reasonable  time,  so 
that  defendant's  liability  as  a  carrier  for  loss  of  articles  contained  ia 
it,  continued  until  its  removal,  was  proper. 

Appeal  from  Circuit  Court,  Rock  County;  George  Grimm, 
Judge. 

Action  by  George  K.  Tallman  aeainst  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

This  action  was  commenced  in  justice  court,  and  the  plaintiff 
recovered  judgment.  It  was  tried  on  appeal  in  the  circuit  court 
by  the  court;  a  jury  having  been  waived.  Plaintiff  claims  dam- 
ages for  loss  of  baggage  checked  from  Edgerton  to  Janesville, 
Wis.  The  circuit  court  found  that  defendant  was  liable  as  a 
common  carrier  for  the  loss  of  articles  mentioned  in  the  com- 
plaint, and  that  plaintiff  was  entitled  to  recover  $89.29,  the  value 
thereof,  with  interest  and  costs.  Judgment  was  entered  accord- 
Jngly»  from  which  this  appeal  was  taken. 

Chas.  E.  Vroman  and  Thos,  S.  Nolan,  for  appellant. 
Claude  /.  Hendricks,  for  respondent. 

♦See  second  foot-note  appended  to  Chesapeake  &  O.  Ry.  Co.  v. 
Beasley,  Cpuch  &  Co.  (Va.),  23  R.  R.  R.  168,  46  Am.  &  Eng.  R.  Cas., 
N.  S.i  168;  last  foot-note  appended  to  Hicks  v.  Wabash  R.  Co. 
(Iowa),  21  R.  R.  R.  178,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  178;  foot-note 
appended  to  Ziegler  Bros.  v.  Mobile  &  O.  R.  Co.  (Miss.),  18  R.  R.  R. 
615,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  615;  foot-note  appended  to  Central 
of  Georgia  Ry.  Co.  v.  Jones  (Ala.),  25  R.  R.  R.  109,  48  Am.  &  Eng.  R. 
Cas.,  N.  S.,  109. 
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Kerwin,  J.  The  question  involved  is  whether  the  liability 
of  the  defendant  as  common  carrier  continued  until  the  time  of 
the  delivery  of  the  telescope  or  grip  in  question  to  plaintiff's 
teamster  on  the  morning  of  June  25,  1906.  It  appears  from  the 
established  facts  that  the  plaintiff  checked  his  grip  at  Edgerton 
on  Sunday,  June  24th,  and  took  passage  on  the  same  train  to 
Janesville,  and  arrived  at  the  latter  place  shortly  after  5  p.  m. ; 
that  the  telescope  or  grip  was  too  heavy  for  plaintiff  to  carry, 
besides,  he  had  other  baggage;  that  there  were  no  conveyances 
at  the  station;  that  the  telescope  was  in  good  condition  when  it 
arrived  at  Janesville,  and  that  plaintiff  saw  the  baggage  master, 
handed  him  the  duplicate  check,  and  told  him  to  keep  it  until 
he  sent  for  it,  and  that  he  would  send  for  it  that  evening  or  the 
next  morning;  that  the  baggage  master  took  the  check  to  enable 
him  to  **make  up  his  books,"  and  placed  the  baggage  in  the 
baggage  room  of  defendant,  removed  the  duplicate  check  from 
the  telescope,  matched  it  with  the  duplicate  handed  him,  and 
put  them  on  a  strap  as  is  usual.  The  baggage  master  on  the 
evening  in  question  left  for  home  between  5 :20  and  6  o'clock, 
which  is  the  custom  on  Sunday,  and  the  baggage  room  was  left 
in  chaise  of  the  flagman.  Soon  after  9  o'clock  the  flagman  left 
for  home,  and,  when  he  left,  he  either  locked  the  door,  or  the 
defendant's  call  boy  was  there.  There  is  evidence  that  at  times 
the  door  of  the  baggage  room  was  left  unlocked  when  no  one  was 
in,  and  that  the  nightman  left  it  open  at  times  when  he  went  some 
distance  from  the  room.  It  also  appears  that  plaintiff  looked 
about  for  a  conveyance  to  convey  his  grip  to  his  home,  but  could 
find  none,  and  that  hacks  and  drays  did  not  meet  Sunday  trains; 
that  plaintiff  arranged  with  the  baggage  master  to  leave  his  bag- 
gage until  the  following  morning,  and  this  was  customary  where 
the  baggage  master  was  known  to  the  owner  of  the  baggage  as  in 
this  case.  Other  facts  and  circumstances  appear  in  the  record  go- 
ing to  show  that  it  was  very  inconvenient  for  plaintiff  to  call  for 
his  baggage  that  evening,  even  if  he  could  have  secured  a  convey- 
ance to  remove  it.  It  is  also  established  by  the  findings  and  the 
evidence  that  the  telescope  or  grip  contained  a  large  number  of 
valuable  articles;  that  on  the  following  Monday  morning  about 
8 :30  or  9  o'clock  plaintiff  sent  a  conveyance  for  his  baggage,  and 
when  it  was  delivered  certain  articles  were  missing  of  the  value 
of  $89.29;  and  that  when  said  telescope  was  delivered  to  the  de- 
fendant at  Edgerton  it  was  properly  and  securely  fastened  and 
contained  the  missing  articles. 

So  it  appears  from  the  established  facts  that  the  question  for 
determination  is  whether  or  not  plaintiff  neglected  to  call  for  his 
baggage  within  a  reasonable  time  after  its  arrival  at  Janes\'ille, 
and  thus  relieved  the  defendant  from  liability  as  a  common  car- 
rier. The  court  below  gave  judgment  for  plaintiff  on  the  theory 
that  such  liability  continued.    The  appellant,  on  the  other  hand, 
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insists  that  an  unreasonable  time  elapsed  from  the  time  of  arrival 
of  the  baggage  until  it  was  called  for  by  plaintiflF,  and  that,  after 
the  deposit  of  the  telescope  in  the  defendant's  baggage  room,  its 
duty  as  common  carrier  ceased,  and  it  became  liable  as  ware- 
houseman onlv.  The  appellant  relies  upon  Minor  v.  Ch.  &  X.  W. 
R.  Co.,  19  Wis.  40,  88  Am.  Dec.  670;  Hoeger  et  aL  v.  Ch.,  M. 
&  St.  P.  R.  Co.,  63  Wis.  100,  23  X.  W.  435,  53  Am.  Rep.  271 ; 
Goldberg  ct  aL  v.  Ahnapee  &  W.  R.  Co.,  105  Wis.  1,  80  X.  W. 
920,  47  L.  R.  A.  221,  76  Am.  St.  Rep.  899.  These  cases,  we  think, 
are  not  controlling.  In  Minor  v.  Ch.  &  X.  W.  R.  Co.,  supra,  the 
plaintiff  carried  her  own  baggage,  and,  after  arriving  at  her  des- 
tination, left  the  train  -with  her  baggage  which  had  been  under  her 
exclusive  control  since  the  time  of  taking  passage,  and  placed 
such  baggage  with  the  baggage  master  at  defendant's  depot  to  be 
kept  until  sent  for,  and  it  was  held  that  defendant  was  not  liable 
as  a  common  carrier,  but  only  in  case  of  gross  negligence;  the 
bailment  being  gratuitous.  In  Hoeger  v,  Ch.,  M.  &  St.  P.  R.  Co., 
supra,  a  traveling  agent  on  Saturday  afternoon  transported  plain- 
tiff's sample  trunks  as  baggage  from  Redwing  to  Hastings,  Minn., 
and  received  the  regular  checks  therefor,  and  took  passage  upon 
the  same  train  upon  whith  the  trunks  were  carried.  The  trunks 
were  placed  in  the  baggage  car,  and  arrived  at  Hastings  between  8 
and  9  o'clock  the  evening  of  the  day  they  were  shipped,  and  re- 
mained upon  the  platform  a  sufficient  time  for  removal  by  plain- 
tiff's agent  who  shipped  them,  and  were  thereafter  placed  in  the 
baggage  room,  and  remained  there  until  about  3  o'clock  the  fol- 
lowing Monday  morning,  when  the  depot  building,  together  with 
the  trunks,  were  destroyed  by  fire  not  happening  by  negligence  of 
defendant.  The  agent  did  not  stop  at  Hastings  and,  made  no 
arrangement  about  the  trunks,  but  went  to  Minneapolis,  Minn.,  on 
the  same  train,  and  returned  to  Hastings  between  1  and  2  p.  m. 
Sunday  following,  went  to  the  hotel,  and  did  not  call  for  the 
trunks  until  after  the  fire.  Upon  arrival  of  the  trunks  at  Hast- 
ings, there  were  conveyances  ready  to  carry  them  to  the  hoteli 
In  Goldberg  et  al.  v.  Ahnapee  &  W.  R.  Co.,  supra,  the  baggage 
was  delivered  at  the  depot  on  the  evening  of  January  27th  about 
5  p.  m.,  the  plaintiff  intending  to  check  it  the  following  morning. 
During  the  night,  and  before  it  was  checked,  it  was  destroyed  by 
fire  without  negligence  on  the  part  of  defendant.  So  it  will  be 
seen  that  the  foregoing  Wisconsin  cases  are  clearly  distinguish- 
able from  the  one  before  us.  Several  cases  from  other  juris- 
dictions are  cited  and  relied  upon  by  counsel  for  appellant,  but 
an  examination  of  them  discloses  that  they  turn  generally  upon 
the  question  as  to  whether  the  time  the  baggage  was  allowed  to 
remain  before  being  called  for  was  reasonable. 

The  court  below  found  that  the  baggage  was  called  for  within 
a  reasonable  time;  hence  the  defendant  was  liable.  It  is  well 
settled  that  what  constitutes  a  reasonable  time  depends  upon  the 
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facts  and  circumstances  of  each  particular  case.  Ditman  B.  & 
S.  Co.  V,  Keokuk  &  W.  R.  Co.,  91  Iowa,  416,  59  N.  W.  257,  51 
Am.  St.  Rep.  352 ;  Chesapeake  &  O.  R.  Co.  v,  Beasley  C.  Co.,  104 
Va.  788,  52  S.  E.  566,  3  L.  R.  A.  (N.  S.)  183;  Matteson  v.  N. 
Y.  C.  &  H.  R.  R.  Co.,  76  N  Y.  381 ;  Dininny  v,  N.  Y.  &  N.  H. 
R.  Co.,  49  N.  Y.  546;  Jones  v,  Norwich  &  N.  Y.  T.  Co.,  50  Barb. 
(N.  Y.)  193;  Wiegand  et  al.  v.  Central  R.  Co.  (C.  C.)  75  Fed. 
370;  Powell  et  al  v.  Myers,  26  Wend.  (N.  Y.)  591.  The  facts  in 
the  case  at  bar  distinguish  it  generally  from  those  cited  by  appel- 
lant from  other  states  as  well  as  this  state,  and  bring  it  in  line 
with  many  cases  holding  that  the  time  which  elapsed  after  arrival 
and  before  being  called  for  was  reasonable.  In  the  case  before 
us  upon  the  established  facts,  we  cannot  say  the  finding  that 
defendant's  liability  as  common  carrier  was  continued  until  the 
baggage  was  called  for  was  wrong,  and  therefore  the  court  below 
was  not  in  error  in  holding  the  defendant  liable.  The  following 
cases  among  many  others  which  might  be  cited  support  the  ruling 
of  the  court  below.  Curtis  v.  Avon  G.  &  M.  M.  R.  Co.,  49  Barb. 
(N.  Y.)  148;  Burgevin  z\  N.  Y.  C.  &  H.  R.  R.  Co.,  69  Hun,  479, 
23  N.  Y.  Supp.  415 ;  Ditman  B.  &  S.  Co.  v,  Keokuk  &  W.  R.  Co.. 
91  Iowa,  416,  59  N.  W.  257,  51  Am.  St.  kep.  352;  Powell  et  al.  v. 
Myers,  26  Wend.  (N.  Y.)  591. 

We  are  constrained  to  the  opinion  that  the  judgment  of  the 
lower  court  was  right,  and  should  be  affirmed. 

The  judgment  below  is  affirmed. 


Yazoo  &  M.  V.  R.  Co.  v,  G.  W.  Bent  &  Co. 

(Supreme  Court  of  Mississippi,  Dec.  24,  1908.) 

[47   So.   Rep.   805.] 

Carriers — Carriage  of  Freight — Contracts — Statutory  Regulations.* 

— Contracts  for  the  carriage  of  freight  by  carriers  are  subject  to 
regulation  under  the  law,  and  when  a  lawful  regulation  has  been 
imposed  the  carrier  cannot  destroy  it  by  any  printed  form  of  contract 
required  to  be  signed  by  shipment. 

Carriers — Carriage  of  Freight — Contracts — Construction.! — Stipula- 
tions in  shipping  contracts,  inserted  entirely  for  the  benefit  of  the 
carrier,  will  receive  strict  construction. 

Carriers — Carriage  of  Freight — Contracts — Statutory  Regulations.— 
Under  Code  1906,  §  4851,  providing  that  every  bill  of  lading  acknowl- 

*iSee  foot-note  appended  to  Harris  v.  Great  Northern  Ry.  Co. 
(Wash.),  30  R.  R.  R.  265,  53  Am.  &  Eng.  R.  Cas..  N.  S..  265;  Cleve- 
land, etc.,  Ry.  Co.  v,  Louisville,  etc.,  Co.  (Ky.),  30  R.  R.  R.  672,  53  Am. 
&  Eng.  R.  Cas.,  N.  S.,  627. 

tSee  extensive  note,  28  R.  R.  R.  384,  51  Am.  &  Eng.  R.  Cas.,  N.  S., 
384. 
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edging  the  receipt  of  property  for  transportation  shall  be  conclusive 
evidence  in  the  hands  of  a  bona  fide  holder,  as  against  the  carrier, 
that  the  property  had  been  so  received,  a  bill  of  lading  by  a  carrier 
which  describes  a  shipment  of  cotton  as  containing  a  designated 
number  of  pounds  is  conclusive  on  the  carrier,  though  above  the 
column  for  the  insertion  of  the  weights  the  words  "Weights  subject 
to  correction"  were  inserted. 

Constitiitional  Law — Due  Process  of  Law4 — Code  1906,  §  4851,  pro- 
viding that  every  bill  of  lading  acknowledging  the  receipt  of  property 
for  transportation  shall  be  conclusive  evidence  in  the  hands  of  a  bona 
fide  holder  as  against  the  carrier  that  the  property  had  been  received, 
makes  certain  acts  voluntarily  done  by  a  carrier  conclusive,  and 
creates  a  substantive  rule  of  law,  and  is  not  invalid  as  depriving  a 
carrier  of  property  without  due  process  of  law. 

Commerce — Interstate  Commerce — Statutory  Regulations — Valid- 
ity.§ — Code  1906,  §  4851,  providing  that  every  bill  of  lading  acknowl- 
edging the  receipt  of  property  for  transportation  shall  be  conclusive 
evidence  in  the  hands  of  a  bona  fide  holder,  as  against  the  carrier 
issuing  it,  that  the  property  had  been  received,  is  not  invalid  as  a 
regulation  of  interstate  commerce. 

Appeal   from  Circuit  Court,  Hinds  County;  W.  H.   Potter, 
Judge. 
"To  be  officially  reported." 

Action  by  G.  W.  Bent  &  Co.  against  the  Yazoo  &  Mississippi 
Valley  Railroad  Company.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Mayes  &  Longstreet,  for  appellant. 
IVatkins  &  IVatkins,  for  appellees. 

^ — ■* —       -  ,  — _    _ 

tFor  the  authorities  in  this  series  on  the  subject  of  the  police  powers 
of  a  state  over  railroads,  see  foot-note  appended  to  Southern  Ry.  Co. 
V.  Grizzle  (Ga.),  30  R.  R.  R.  715,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  715; 
foot-note  appended  to  State  v.  Martyn  (Neb.),  30  R.  R.  R.  136.  53 
Am.  &  Eng.  R.  Cas.,  N.  S.,  136;  third  foot-note  appended  to  Paterson 
V.  Missouri  Pac.  Ry.  Co.  (Kan.),  29  R.  R.  R.  695,  52  Am.  &  Eng.  R. 
Cas.,  N.  S.,  695;  third  foot-note  appended  to  Cincinnati,  etc.,  Ry.  Co.  v. 
Connersville  (Ind.),  29  R.  R.  R.  536,  52  Am.  &  Eng.  R.  Cas.,  N.  S,, 
536;  foot-note  appended  to  Interstate  Consol.  St.  Ry.  Co.  v.  Massa- 
chusetts (U.  S.),  28  R.  R.  R.  710,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  710. 

§For  the  authorities  in  this  series  on  the  subject  of  state  interfer- 
ence with  interstate  commerce,  see  first  foot-note  appended  to  South- 
ern Ry.  Co.  V.  Grizzle  (Ga.),  30  R.  R.  R.  715,  53  Am.  &  Eng.  R.  Cas., 
N.  S.,  715;  foot-note  appended  to  State  v.  Chicago,  etc.,  Ry.  Co. 
(Wis.),  30  R.  R.  R.  16,  53  Am.  &  Eng.  R.  Cas.,  \.  iS.,  16;  Lewis  v. 
Atlantic  Coast  Line  R.  Co.  (S.  Car.),  28  R.  R.  R.  687,  51  Am.  &  Eng. 
R.  Cas.,  N.  S.,  687;  last  foot-note  appended  to  Morris-Scarboro-Mof- 
fitt  Co.  V,  Southern  Express  Co.  (N.  Car.),  28  R.  R.  R.  122,  51  Am. 
&  Eng.  R.  Cas.,  N.  S.,  122;  foot-note  appended  to  Galveston,  etc.,  Ry. 
Co.  V.  Texas  (U.  S.),  28  R.  R.  R.  54,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  54. 
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Mayes,  J/  The  controversy  in  this  case  arises  under  section 
4851,  Code  of  1906.  That  section  is  as  follows:  "Every  bilT  of 
lading  or  other  instrument  in  the  nature  or  stead  thereof  acknowl- 
edging the  receipt  of  property  for  transportation,  shall  be  conclu- 
sive evidence  in  the  hands  of  a  bona  fide  holder  for  value,  whether 
by  assignment,  pledge,  or  otherwise,  as  against  the  person  or  cor- 
poration issuing  the  same,  that  the  property  had  been  so  received." 
The  substantial  facts  of  the  case,  as  agreed  upon  in  the  record, 
are  as  follows: 

On  the  10th  day  of  June,  1905,  the  railroad  company  issued 
to  the  Buckeye  Cotton  Oil  Company,  at  Greenwood.  Miss.,  10 
bills  of  lading,  covering  250  bales  of  cotton  linters,  delivered  to 
the  railroad  company  for  shipment  to  G.  W.  Bent  & 
Co.,  at  Boston,  Mass.,  on  the  order  of  J.  C.  Hood  &  Co., 
of  Jackson,  Miss.,  the  cotton  to  be  delivered  to  G.  \V.  Bent 
&  Co.,  Boston,  on  presentation  of  the  bill  of  lading.  The  railroad 
company  duly  issued  its  bills  of  lading  for  the  cotton,  and  it 
is  agreed  that  the  bills  of  lading  stated  on  their  face  that  the  ag- 
gregate was  118,425  pounds.  These  bills  of  lading  have,  above 
the  column  where  the  weights  are  to  be  inserted,  the  following: 
"Weights  subject  to  correction."  The  oil  company  attached  the 
bills  of  lading  to  a  sight  draft  on  Hood  &  Co.,  of  Jackson,  Miss., 
predicating  the  amount  drawn  for  on  the  value  per  pound  of  the 
cotton  as  shown  by  the  weights  in  the  face  of  the  bill  of  lading 
issued  by  the  railroad  company.  Hood  &  Co.,  received  the  bills 
of  lading,  and  paid  the  drafts  attached  thereto,  and  forwarded 
same  to  G.  W.  Bent  &  Co.,  of  Boston,  Mass.,  attaching  the  bills 
of  lading  to  drafts  on  Bent  &  Co.,  adopting  as  the  basis  of  the 
drafts  the  weights  stated  in  the  bills  of  lading  issued  by  the  rail- 
road company.  The  cotton  was  transported  by  the  Yazoo  &  Miss- 
issippi Valley  Railroad  Company  and  connecting  carriers,  in 
unbroken  packages,  from  Greenwood,  Miss.,  to  Boston,  and  de- 
livered to  Bent  &  Co.  The  same  250  bales  of  cotton  linters  re- 
ceived by  the  defendant  company  at  Greenwood  were  delivered 
to  G.  W.  Bent  &  Co.,  in  Boston. 

The  bills  of  lading,  with  the  drafts  attached,  drawn  by  Hood 
&  Co.  on  Bent  &  Co.,  of  Boston,  were  forwarded  and  paid  by 
Bent  &  Co.,  and  after  payment  of  same  and  reweighing  the  cotton 
it  was  ascertained  by  Bent  &  Co.,  the  weights  were  20,984  pounds 
short,  aggregating  in  value  $786.90,  which  amount  of  shortage 
was  paid  in  full  by  Bent  &  Co.  to  Hood ;  that  is  to  say.  Bent  & 
Co.  paid  for  the  quantity  of  cotton  which  the  bills  of  lading 
showed  had  been  shipped  to  them,  and  without  notice  of  the  fact 
that  there  was  any  shortage  until  after  payment,  unless  the  state- 
ment in  the  bill  of  lading,  "weights  subject  to  correction,"  was 
notice.  It  is  further  agreed  that  Bent  &  Co.  relied  on  the  weights 
stated  in  the  bills  of  lading,  and  that  Hood  &  Co.,  who  shipped 
the  cotton  to  Bent  &  Co.,  had  no  notice  or  knowledge  of  any 
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discrepancy  in  the  weight,  other  than  the  statement  in  the  bills  of 
lading,  that  the  weights  were  **subject  to  correction."  It  is  also 
agreed  that,  in  paying  the  freight  on  the  shipment,  the  freight 
was  paid  according  to  the  weight  stated  in  the  bill  of  lading  and 
accepted  by  the  defendant  on  that  basis.  The  agreement  further 
shows  that  the  cotton  was  not  weighed  by  the  railroad  company, 
but  that  it  was  customary  to  permit  the  oil  company  to  do  its  own 
weighing,  and  in  this  instance  this  was  done,  and  the  weights 
were  written  into  the  bills  of  lading  by  the  oil  company,  and  not 
by  the  carrier;  but  the  bills  of  lading  were  issued  and  adopted 
by  the  carrier  as  its  bills  of  lading,  and  nothing  in  the  bills  of 
lading  indicated  that  they  were  prepared  by  any  party  other  than 
the  railroad  company. 

On  these  agreed  facts  a  judgment  was  rendered  by  the  lower 
court  in  favor  of  the  plaintiff  for  the  sum  of  $893.37,  being  princi- 
pal and  interest  on  the  alleged  value  of  the  shortage,  and  from  this 
judgment  the  defendant  appeals. 

While  the  facts  show  that  the  oil  company  placed  the  weights 
in  the  bills  of  lading  for  the  railroad  company,  there  is  no  issue 
of  fraud  made  by  the  pleadings  or  the  proof;  nor  is  there  any 
contention  that  the  nature  of  the  goods  in  this  case  is  such  that 
a  loss  in  weight  is  natural,  either  from  the  operation  of  the  ele- 
ments on  the  character  of  goods,  or  as  a  natural  result  of  being 
housed  up  for  a  period  of  time ;  nor  is  there  any  error  apparent 
on  the  face  of  the  bill  of  lading  of  any  kind.  We  merely  state 
these  things  to  show  what  the  real  facts  of  this  case  are.  The 
facts  of  this  case  bring  it  literally  within  the  rule  declared  in 
the  case  of  Lloyd  v.  Railroad  Company,  88  Miss.  422,  40  South. 
1005,  unless  this  case  is  to  be  reversed  on  the  contentions  of 
counsel  for  appellants  on  questions  raised  in  this  case  for  the 
first  time,  and  not  decided  in  the  case  supra. 

It  is  first  contended  in  this  case  that  section  4851  of  the  Code 
of  1906  has  no  application,  for  the  reason  that  the  bills  of  lading 
here  provide  that  the  weights  are  "subject  to  correction."  Counsel 
for  the  appellant  therefore  contend  that,  since  the  court  has  held 
in  the  case  of  Hazard  z^.  I.  C.  R.  R.  Company,  67  Miss.  32,  7 
South.  280,  that  the  statute  in  question  is  not  a  mere  rule  of 
evidence,  but  designed  to  change  the  character  and  legal  effect  of 
the  contract  evidenced  by  the  bill  of  lading.  Therefore,  say  coun-  ' 
sel  for  appellant,  the  party  who  takes  under  the  bill  of  lading 
must  take  in  accordance  with  the  whole  contract  as  formed  by 
the  statute  and  the  bill  of  lading,  and,  since  the  bill  of  lading  pro- 
vides that  the  weights  are  subject  to  correction,  this  provision 
cannot  be  repudiated  by  a  party  claiming  to  be  a  bona  fide  holder 
of  the  bill  of  lading,  since  by  its  very  terms  it  puts  the  party  on 
notice  of  its  right  to  correct  discrepancies  in  weights.  If  this 
contention  be  sound,  the  statute  in  question  would  be  of  little 
use,  since,  by  stamping  on  the  face  of  every  bill  of  lading  that  the 
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weights  were  subject  to  correction,  it  would  have  the  effect  of 
writing  out  of  the  law  this  statute.  These  bills  of  lading  cannot 
be  considered  as  contracts  in  the  ordinary  sense  in  which  the  word 
''contract"  is  used.  A  common  carrier  owes  a  duty  to  the  public 
not  imposed  upon  an  individual.  Such  contracts  are  subject  to 
regulation  under  the  law,  and  when  a  lawful  regulation  has  been 
imposed  it  is  not  within  the  power  of  the  carrier  to  destroy  the 
regulation  by  any  printed  form  of  contract  required  to  be  signed 
by  shippers.  As  was  said  in  the  case  of  Laskey  i\  Southern 
Express  Company  (Miss.)  45  South.  869:  ^'Stipulations  in  ship- 
ping contracts  of  the  character  under  discussion  are  made  entirely 
for  the  benefit  of  the  carrier,  and  will  receive  strict  construction, 
to  the  end  that  through  it  just  claims  of  shippers  may  not  be  de- 
feated by  dilatory  methods  in  handling  the  claim.  These  stip- 
ulations are  made  on  the  back  of  contracts  of  shipment,  and  are 
rarely  read  by  the  shipper,  and  the  one  ground  upon  which 
they  can  be  upheld  is  that  they  are  reasonable  regulations 
, — not  contracts  in  the  true  sense."  In  the  case  of  Rail- 
road Company  v.  Insurance  Company,  79  Miss.  114,  30 
South.  43,  the  court  said.  **The  common  carrier  must  at 
all  times  be  ready  and  willing  to  contract  with  the  shipper  on 
the  terms  and  conditions  imposed  by  law.  If  the  carrier  desire 
to  limit  its  common-law  liability,  it  can  only  do  so  by  special  con- 
tract with  the  particular  shipper,  freely  and  fairly  entered  into, 
and  upon  sufficient  consideration."  When  the  rule  laid  down  in 
these  two  cases  is  applied,  it  is  seen  that  this  court  has  repudiated 
the  idea  that  these  printed  stipulations  may  be  given  the  force  of 
a  contract,  fully,  freely,  fairly,  and  voluntarily  entered  into  by 
private  parties,  but  regards  such  stipulations  more  as  regulations 
made  by  the  carrier  for  its  own  benefit,  the  validity  of  which 
must  depend  on  reasonableness  and  consistency  with  the  general 
law. 

The  next  contention  of  counsel  for  appellant  is  that  the  statute 
itself  is  void,  because  it  violates  section  14  of  the  Constitution  of 
the  state,  and  the  fourteenth  amendment  to  the  Constitution  of 
the  United  States,  in  that  it  undertakes  to  prescribe  a  conclusive 
rule  of  evidence,  thereby  taking  away  from  the  courts  their  con- 
stitutional powers  to  investigate  and  pass  upon  facts,  resulting  in 
a  deprivation  of  property  without  due  process  of  law.  In  support 
of  this  contention  one  case  is  cited.  That  case  is  Missouri,  etc., 
Ry.  Co.  z\  Simonson,  64  Kan.  802,  68  Pac.  653,  57  L.  R.  A.  765, 
91  Am.  St.  Rep.  248,  decided  by  the  Kansas  Supreme  Court  on 
a  statute  not  identical  with,  but  similar  to,  the  statute  under 
discussion.  We  shall  notice  his  decision  later.  Suffice  it  to  say 
here  that  this  decision  was  rendered  by  a  court  consisting  of  seven 
judges,  three  of  whom  dissented,  and  this  case  stands  alone  in 
its  holding,  so  far  as  any  other  case  has  been  cited  by  counsel, 
and  in  so  far  as  a  most  painstaking  search  has  revealed  to  us. 
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The  cases  cited  in  the  opinion  of  the  majority  do  not  sustain  the 
decision,  and  are  readily  differentiated  from  the  question  the 
court  was  considering,  while  the  dissenting  opinion,  amply  sup- 
ported by  authority  from  the  Supreme  Court  of  the  United 
States  and  other  courts,  is  by  far  the  stronger  and  more  correct 
view.  In  the  case  of  Hazard  v.  I.  C.  R.  R.  Co.,  67  Miss.  32,  7 
South.  280,  this  court  has  already  held  that  this  statute  was  not 
a  mere  rule  of  evidence,  but  was  designed  to  change  the  character 
and  legal  effect  of  the  contract  evidenced  by  the  bill  of  lading. 
So,  we  see,  in  the  case  above  cited  we  have  a  declaration  by  this 
court  that,  though  the  Legislature  has  spoken  of  this  statute  as 
furnishing  conclusive  evidence,  etc.,  it  is  in  truth  not  a  statute 
merely  enacting  a  rule  of  evidence,  but  making  certain  acts,  vol- 
untarily done  by  the  railroad  company,  operate  by  way  of  estop- 
pel to  establish  an  incontrovertible  contractual  liability.  In  short, 
it  precludes  the  railroad  company  from  showing  the  untruth  of 
that  which  they  have  asserted  to  be  true  in  their  bill  of  lading 
when  same  reaches  the  hands  of  a  bona  fide  holder  for  value. 
This  statute  creates  a  substantive  rule  of  law,  the  end  and  aim  of 
which  is  to  promote  justice,  accuracy,  and  fairness.  Mr.  Wig- 
more,  in  his  work  on  Evidence,  in  a  note  to  be  found  in  volume 
2,  p.  1667,  says:  "Legislators  frequently  seem  to  believe  that 
something  is  gained  by  labeling  such  statutes  rules  of  evidence." 
But,  when  the  effect  of  the  statute  is  to  create  a  rule  of  sub- 
stantive law,  the  statute  cannot  be  invalidated  because  of  its 
label.  Again,  in  volume  2,  p.  1665,  §  1353,  same  authority,  it  is 
said:  "So  far  as  a  so  called  rule  of  conclusive  evidence  is  not  a 
rule  of  evidence  at  all,  but  a  rule  of  substantive  law,  it  is  clear 
that  the  Legislature  is  not  infringing  upon  the  prerogative  of 
the  judiciary."  Again,  in  section  1354,  paragraph  1,  it  is  stated 
that:  "A  statute  which  makes  more  stringent  the  rule  of  re- 
sponsibility for  a  tort,  by  substituting  some  other  test  than  neg- 
ligence, is  constitutional.  So,  also,  a  statute  which  enlarges 
the  rules  of  contract  by  creating  an  estoppel  is  constitutional,  as 
when  the  terms  of  a  bill  of  lading  or  of  a  policy  of  insurance 
are  declarecl  to  be  ^conclusive'  in  certain  respects." 

In  the  case  of  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557,  19 
Sup.  Ct.  281.  43  L.  Ed.  552,  the  Supreme  Court  of  the  United 
States  upheld  a  Missouri  statute  compelling  fire  insurance  com- 
panies, in  case  of  total  loss,  to  pay  the  amount  for  which  the 
property  was  insured,  less  depreciation  between  the  time  of  is- 
suing the  policy  and  the  time  of  loss,  holding  that  such  a  statute 
did  not  deprive  the  insurer  of  property  without  due  process  of 
law,  because  it  left  the  parties  to  fix  the  valuation  of  the  prop- 
erty as  they  chose,  merely  making  their  action  conclusive  after 
they  had  voluntarily  entered  into  it.  In  this  case  the  court  said 
the  insurers  are  left  "to  fix  the  valuation  of  the  property  upon 
such  prudence  and  inquiry  as  they  chose.     It  only  ascribes  es- 
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toppel  after  this  is  done — estoppel,  it  must  be  observed,  to  the 
acts  of  the  parties,  and  only  to  their  acts  in  open  and  honest 
dealing."  The  court  further  said  that  the  law  only  made  these 
contracts  of  insurance  '*true  contracts  of  assurance,  not  seem- 
ingly so,  but  really  so;  not  only  when  premiums  are  paying,  but 
when  loss  is  to  be  paid.  The  state  surely  has  the  power  to  de- 
termine that  this  result  is  desirable,  and  to  accomplish  it  even 
by  a  limitation  of  the  right  of  contract  claimed  by  plaintiff  is 
error."  The  statute  under  discussion  is  a  similar  statute  to  the 
Missouri  statute.  The  statute  operates  by  way  of  estoppel,  and 
makes  the  bill  of  lading  containing  the  weights  on  which  the  rail- 
road company  collect  freight  the  true  weight.  By  this  statute 
they  are  precluded  from  making  their  weights  the  basis  on  which 
to  collect  freight  merely;  but  in  the  hands  of  a  bona  fide  holder 
for  the  value,  who  has  purchased  the  goods  on  the  faith  of  the 
weight  promulgated  by  them,  they  are  estopped  from  afterwards 
denying  it  to  be  the  true  weight. 

In  the  case  of  Missouri  Ry.  v.  Simonson,  64  Kan.  802,  68  Pac. 
653,  57  L.  R.  A.  765,  91  Am.  St.  Rep.  248,  the  statute  was  dif- 
ferent from  the  statute  here.  The  Kansas  statute  made  the  bills 
of  lading  conclusive  proof  as  to  the  weight  stated  therein,  not  in 
the  hands  of  a  bona  fide  holder  for  value,  as  is  the  case  with  our 
statute,  but  in  the  hands  of  all  parties.  The  dissenting  opinion 
in  the  above  case  clearly  shows  that  the  opinion  of  the  majority 
is  unsound  and  that  the  authorities  relied  on  therein  do  not  sup- 
port it.  Chief  Justice  Doster,  in  dissenting  in  the  above  case^ 
says:  "I  dissent  from  the  judgment  of  the  majority  of  the 
court  that  the  Legislature  may  not  give  to  the  receipt  contained 
in  a  bill  of  lading  issued  by  a  common  carrier  a  conclusive  ef- 
fect as  evidence  of  the  weight  of  the  thing  receipted  for,  and  am 
authorized  to  say  that  Justices  Smith  and  Ellis  likewise  dis- 
sent. A  proposition  in  denial  of  the  legislative  power  in  the  case 
stated  is  incomprehensible  to  me.  There  is  not  a  case  in  the 
books  which  in  principle  or  in  similarity  of  facts  affords  ground 
for  the  majority  opinion.  The  instances  in  which  the  exercise 
of  the  power  in  question  has  been  attempted  are  not-  numerous. 
Nearly  all  of  them  were  cases  in  which  the  Legislature  sought 
to  give  tax  deeds  a  conclusive  effect  to  establish  the  substantive 
rightfulness  of  tax-sale  proceedings.  This  class  of  cases  was 
not  adverted  to  by  the  majority,  because  of  the  obvious  fact  that 
in  such  cases  the  act  from  which  it  was  sought  to  derive  a  con- 
clusive effect  was  clearly  the  act  of  an  adversary  party,  arid  the 
effort  was  to  find  those  in  which  the  Legislature  had  exceeded 
its  authority  by  undertaking  to  found  a  presumption  of  con- 
clusiveness upon  the  act  of  the  party  himself.  This  could  not 
be  done.  There  are  no  such  cases ;  that  is,  there  are  no  cases  in 
denial  of  the  legislative  right  to  found  an  estoppel  upon  the  con- 
tract act  of  a  party,  and  that — and  it  alone — is  the  case  in  hand. 
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There  are,  however,  decisions  of  a  different  character,  which  my 
associates  have  mistakenly  regarded  as  authority  for  the  their 
holding.  For  instance,  in  one  of  them,  as  cited  in  the  majority 
opinion,  it  appeared  that  the  Legislature  had  declared  a  con- 
clusive presumption  of  negligence  from  the  killing  of  live  stock 
(Little  Rock  &  Ft.  S.  R.  Co.  v.  Payne,  33  Ark.  816,  34  Am.  Rep. 
55)  ;  in  another  it  declared  a  conclusive  presumption  of  assent 
to  a  trespass  from  a  failure  to  apply  to  the  courts  to  enjoin  it 
(Meyer  v.  Berlandi,  39  Minn.  438,  40  N.  W.  513,  1  L.  R.  A. 
777 y  12  Am.  St.  Rep.  663) ;  in  another  it  declared  an  officially 
published  schedule  of  railway  rates  conclusive  evidence  of  their 
reasonableness  (Chicago,  M.  &  St.  P.  R.  R.^Co.  v.  Minnesota, 
134  U.  S.  418,  10  Sup.  Ct.  702,  33  L.  Ed.  970,  3  Interst.  Com. 
R.  209)  ;  and  in  another  case  it  sought  to  make  a  minor's  decla- 
ration as  to  his  age  conclusive  on  his  legal  guardians  (Wantlan 
V.  White,  19  Ind.  470).  It  must  be  observed  that  in  the  cases  of 
the  tax  deeds  and  the  schedule  of  railway  rates  and  the  minor's 
enlistment  oath  the  Legislature  sought  to  bind  interested  parties 
by  the  adversary  action  of  others,  not  by  any  action  of  their 
own,  and  in  the  cases  of  the  imputed  negligence  and  the  im- 
puted assent  to  the  trespass  sought  to  bind  them  by  accidental 
circumstances  involving  them  .in  no  manner  of  contractual  re- 
lation. Manifestly  all  such  cases  are  to  be  governed  by  a  prin- 
ciple different  from  that  to  be  applied  when  it  is  sought  to  found 
the  presumption  on  the  conventional  act  or  agreement  of  the 
party  himself.  I  may  well  object  to  a  law  which  from  the  hos- 
tile act  of  another  seeks  to  raise  against  me  a  conclusive  pre- 
sumption, and  I  may  well  object  to  a  law  which  seeks  to  found 
an  estoppel  against  me  upon  some  undersigned  and  easily  ex- 
plicable circumstance;  but  I  can  have  no  objection  to  a  law 
which  merely  seeks  to  give  to  my  own  deliberate  business  en- 
gagement a  conclusive  and  irrevocable  effect.  Judge  Cooley  notes 
the  distinction  between  the  two  classes  of  cases  in  the  very  quo- 
tation made  from  him  in  the  majority  opinion.  In  discussing 
the  subject  of  the  power  of  the  Legislature  over  the  rules  of 
evidence,  he  says:  ^Except  in  those  cases  which  fall  within  the 
familiar  doctrine  of  estoppel  at  the  common  law,  or  other  cases 
resting  upon  the  like  reasons,  it  would  not,  we  apprehend,  be  in 
the  power  of  the  Legislature  to  declare  that  a  particular  item  of 
evidence  should  preclude  a  party  from  establishing  his  rights  in 
opposition  to  it.'  The  Legislature,  therefore,  in  this  case,  has 
rested  its  enactment  on  the  very  exception  noted  by  Judge  Cooley, 
viz.,  estoppel  or  like  reasons." 

And  again:  "It  is  true  the  courts  have  not  elevated  a  mere 
receipt  to  the  grade  of  an  estoppel;  but  they  have  often  held 
other  like  written  engagements  and  declarations  of  the  existence 
of  facts  to  be  such.  This  has  been  especially  true  when  one  of 
the  contracting  parties  has  done  or  paid  something  as  a  consid- 
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eration  or  equivalent  for  the  engagement  or  declaration.     This 
case,  for  aught  we  know,  may  be  one  falling  within  the  rule,  be- 
cause here  the  shipper  may  have  paid  freight  money  on  the  basis 
of   weight   specified   in   the   bill   of   lading.    But   admitting,   as 
should  be  done,  that  the  courts  have  not  advanced  the  doctrine 
of  estoppel  to  cover  such  class  of  cases,  ought  it  to  be  said  that 
the  Legislature  is  constitutionally  powerless  to  do  so — that  is^ 
powerless  to  make  that  conclusive  evidence   which  the  courts 
themselves  hold  to  be  presumptive  evidence;  powerless,  for  the 
sole  reason  that  some  instances  of  meritorious  defense  on  the 
ground  of  mistake  will  be  shut  out?     If  we  were  required  to 
search  for  reasons  for  the  enactment  in  question,  we  would  not 
have  to  go  far.     The  reason  is  to  be  found  in  the  character  of 
railways  as  common  carriers.    The  relations  existing  between  the 
public  and  the   carriers   make   the   regulation   of   the   latter   in 
many  particulars  not  merely  advisable,  but  highly  important.    It 
cannot  be  said,  therefore,  that  a  statute  forbidding  the  carrier 
to  dispute  in  court  a  written  admission  made  by  it  as  a  basis  of 
contract  liability  is  an  unwarranted  exercise  of  legislative  power. 
It  must  be  borne  in  mind  that  the  business  of  a  common  car- 
rier is  one  which  is  'clothed  with  a  public  interest.*    That  was 
pithily  remarked  by  Sir  ^latthew  Hale  nearly  400  years  ago.     It 
was  quoted  by  the  Supreme  Court  of  the  United  States  in  Munii 
V,  Illinois,  94  U.  S.  113,  24  L.  Ed.  77 y  and  made  the  basis  of  the 
decision  in  that  case  and  in  many  subsequent  ones  decided  by 
that  and  other  courts.     Now,  permitting  the  question  as  to  the 
power  of  the  Legislature  to  found  a  conclusive  presumption  upon 
the  admissions  of  private  individuals,  it  cannot  be  doubted,   in 
my  judgment,  that  it  possesses  the  power  to  declare  that  a  re- 
ceipt for  goods,  given  by  a  transportation  company  in  the  con- 
duct of  its  public  business  as  a  common  carrier,  shall  be  con- 
clusively deemed  and  held  to  express  the  measures  of  the  lia- 
bility incurred." 

It  is  thus  seen  that  this  case  cannot  be  considered  as  sound 
authority  for  the  proposition  that  this  statute  is  unconstitutional 
because  it  violates  the  due  process  clause  of  the  Constitution  of 
either  the  state  or  the  United  States. 

The  third  contention  of  counsel  is  that  the  statute  is  uncon- 
stitutional because  it  is  an  attempt  to  regulate  interstate  com- 
merce, and  in  support  of  this  proposition  cites  the  cases  of  Cen- 
tral R.  Co.  V.  Murphey,  196  U.  S.  194,  25  Sup.  Ct.  218,  49  U 
Ed.  444,  and  Houston,  etc.,  R.  R.  Co.  v,  Mayes,  201  U.  S.  321, 
26  Sup.  Ct.  491,  50  L.  Ed.  772.  We  do  not  think  the  cases  cited 
have  any  bearing  on  this  case.  The  statute  in  question  attempts 
no  sort  of  regulation  of  interstate  commerce;  neither  does  it 
impose  any  burden  on  same.  All  that  the  statute  requires  is 
that,  when  a  bill  of  lading  is  issued,  it  speak  the  facts  correctly. 
The  railroad  company  owes  it  as  a  duty  to  the  purchasers  of 
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goods  bought  on  the  faith  of  their  statements  as  to  weight 
that  the  bills  of  lading  be  accurate.  The  railroad  has  the  power 
to  make  its  bills  of  lading  accurate.  When  it  does  not  do  so,  it. 
is  its  own  neglect,  and  it  should  be  the  sufferer,  and  not  an  in- 
nocent party  suffering  by  that  neglect. 

In  the  case  of  Central  R.  Co.  v.  Murphey,  196  U.  S.  194,  2.> 
Sup.  Ct.  218,  49  L.  Ed.  444,  there  was  a  Georgia  statute  which 
undertook  to  impose  on  the  initial  carrier,  as  a  condition  of 
availing  itself  of  a  provision  in  its  contract  of  transportation 
that  it  would  assume  no  liability  beyond  its  own  line,  the  duty 
of  informing  the  shipper,  in  writing,  when,  where,  and  how,  and 
by  which  carrier,  the  freight  was  lost,  damaged,  or  destroyed^ 
and  of  giving  the  names  of  the  parties  and  their  official  position, 
if  any,  by  whom  the  truth  of  the  facts  set  out  in  the  informa- 
tion could  be  established,  within  30  days  after  application  to 
trace  same,  the  initial  carrier  should  be  held  liable  just  as  if 
the  damage  had  occurred  on  its  own  line.  The  court  held  the 
statute  of  Georgia  void  as  imposing  a  burden  on  interstate 
commerce,  and  very  pointedly  said :  **The  railroad  company  re- 
ceiving the  freight  from  the  shipper  has  no  means  of  compell- 
ing the  servants  of  any  connecting  carrier  to  answer  any  ques- 
tions in  regard  to  the  shipment,  or  to  acknowledge  its  receipt 
by  such  carrier,  or  to  state  its  condition  when  received;  and 
when  it  is  known  by  the  servants  of  the  connecting  company 
that  the  object  of  such  questions  is  to  place  in  the  hands  of  the 
shipper  information  upon  which  its  liability  for,  the  loss  or  dam- 
age to  the  freight  is  to  be  based,  it  would  seem  plain  that  the 
information  would  not  be  very  readily  given,  and  the  initial  or 
other  carrier  could  not  compel  it.  The  effect  of  such  a  statute 
is  direct  and  immediate  upon  interstate  commerce.  It  directly 
affects  the  liability  of  the  carrier  of  freight  destined  to  points 
outside  the  state,  with  regard  to  the  transportation  of  articles 
of  commerce.  It  prevents  a  valid  contract  of  exemption  from 
taking  effect,  except  upon  a  very  onerous  condition;  and  it  is 
not  of  that  class  of  state  legislation  which  has  been  held  to  be 
rather  an  aid  than  a  burden  upon  such  commerce."  The  section 
of  the  statute  brought  into  review  by  this  case — that  is  to  say,. 
section  4851,  Code  1906 — may  be  said  to  belong  to  that  class  of 
state  legislation  that  is  in  aid  of,  rather  than  a  burden  upon,  in- 
terstate commerce.  Any  legislation  which  in  no  way  impedes 
transportation,  which  does  not  of  itself  impose  liabilities  grow- 
ing out  of  the  negligence  or  acts  of  adversary  parties,  but  merely 
promotes  accuracy,  leaving  the  transportation  companies  free 
to  contract  and  free  to  make  all  reasonable  and  lawful  regula- 
tions, can  in  no  sense  be  considered  as  imposing  a  burden  on  in- 
terstate commerce. 

The  case  of  Houston  Ry.  Co.  v.  Mayes,  201  U.  S.  321,  26 
Sup.  Ct.  491,  50  L.  Ed.  772,  has  no  application  to  this  case.    That 
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was  a  case  where  the  Texas  statute  provided  that,  if  a  railroad 
company  failed  to  furnish  cars  to  a  shipper  within  a  certain  num- 
ber of  days  after  requisition  in  writing  had  been  made  by  the 
shipper,  the  railroad  company  should  be  penalized  in  the  sum  of 
$25  per  day,  excepting  only  where  the  failure  occurred  by  rea- 
son of  strikes  or  other  public  calamity.  The  Supreme  Court  of 
the  United  States  declared  this  statute  unconstitutional  as  a 
regulation  of  interstate  commerce,  and  among  other  things  said : 
'* While  railroad  companies  may  be  bound  to  furnish  sufficient 
cars  for  their  usual  and  ordinary  traffic,  cases  will  inevitably 
arise  where,  by  reason  of  an  unexpected  turn  in  the  market,  a 
great  public  gathering,  or  an  unforeseen  rush  of  travel,  a  pressure 
upon  the  road  for  transportation  facilities  may  arise  which  good 
management  and  a  desire  to  fulfill  all  its  legal  requirements 
cannot  provide  for,  and  against  which  the  statute  in  question 
makes  an  allowance."  These  two  cases  are  easily  distinguish- 
able from  the  case  on  trial,  and  these  authorities  do  not  in  any- 
way sustain  the  contention  of  counsel. 

In  the  case  of  St.  Louis  &  San  Francisco  Ry.  Co,  v,  Matthews, 
165  U.  S.  1,  17  Sup.  Ct.  243,  41  L.  Ed.  611,  the  Supreme  Court 
of  the  United  States  upheld  a  Missouri  statute  making  the  rail- 
way company  liable  for  all  property  destroyed  by  fire  from  its 
locomotives,  whether  the  fire  was  occasioned  by  negligence  or 
not.  It  was  not  thought  in  that  case  that  the  Missouri  statute 
violated  any  clause  or  section  of  the  Constitution  of  the  United 
States.  In  the  case  of  Missouri  Ry.  Co.  v.  Simonson,  64  Kan. 
802,  68  Pac.  653,  57  L.  R.  A.  768,  91  Am.  St  Rep.  248,  above 
referred  to,  the  court  holds  that  the  Kansas  statute  referred  to 
is  not  a  violation  of  the  interstate  commerce  clause  of  the  Con- 
stitution of  the  United  States,  the  court  observing  that:  "It 
does  not  regulate  rates,  nor  levy  taxes,  nor  impose  restrictions 
of  any  kind  on  commerce  between  the  states.  It  is  a  police  reg- 
ulation, designed  to  promote  accuracy  in  dealings  between  ship- 
pers and  carriers." 

Affirmed. 
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Adams  Express  Company,  Plff.  in  Err.,  v.  Commonwealth 

OF  Kentucky. 

(Argued  April  8,  1909.     Decided  May  24,  1909.) 

[29  Sup.  Ct.  Rep.  633.] 

Commerce — State  Regulation — Furnishing  Intoxicating  Liquors  to 
Inebriate. — The  provision  for  the  punishment  of  knowingly  furnishing 
intoxicating  liquor  to  an  inebriate,  which  is  made  by  Ky.  Stat.  1903, 
§  1307,  is,  as  applied  to  the  transportation  of  liquor  by  an  express 
company  from  state  to  state,  an  unconstitutional  regulation  of  inter- 
state commerce. 

In  error  to  the  Circuit  Court  of  Hart  County  in  the  State  of 
Kentucky  to  review  a  judgment  convicting  an  express  company 
of  knowingly  furnishing  liquor  to  an  inebriate.  Reversed  and 
remanded  for  further  proceedings. 

Statement  by  Mr.  Justice  Brewer: 

Section  1307,  Kentucky  Statutes  1903,  provides: 

"Any  person  who  shall  sell,  lend,  give,  procure  for  or  fur- 
nish, spirituous,  vinous,  or  malt  liquors,  or  any  mixture  of  ei- 
ther, loiowingly,  to  any  person  who  is  an  inebriate  or  in  the 
habit  of  becoming  intoxicated  or  drunk  by  the  use  of  any  such 
liquors,  or  who  .shall  suffer  or  permit  any  such  person  to  drink 
any  such  liquors  in  his  bar-room,  saloon,  or  upon  the  premises 
under  his  control  or  in  his  possession,  shall  be  fined,  for  each 
offense,  $50,"  etc. 

The  Adams  Express  Company  was  prosecuted  in  the  circuit 
court  of  Hart  county  for  a  violation  of  that  statute.  The  facts 
were  agreed  upon.  It  was  a  company  engaged  in  the  express 
business.  W.  G.  Tharp  was  a  resident  of  Hart  county,  Ken- 
tucky, who  bought  and  paid  for  liquor  in  Nashville,  Tennessee, 
and  New  Albany,  Indiana.  The  sellers  were  licensed  dealers  in  . 
those  places,  and  shipped  the  liquors  to  him,  by  the  defendant, 
prepaying  the  express  charges.  Tharp  was  in  the  habit  of  be- 
coming intoxicated,  and  the  defendant's  agent  in  Hart  county 
knew  of  this  fact  when  he  delivered  the  liquors.  On  the  trial 
the  court  ruled  "that  the  said  transportation  and  delivery  of 
said  liquor  to  said  Tharp  by  defendant  did  not  constitute  inter- 
state commerce  within  the  meaning  of  the  clause  of  the  Federal 
Constitution  which  gives  to  the  Congress  of  the  United  States 
power  to  regulate  commerce  between  the  states,  and  that  the  de- 
fendant is  guilty  of  knowingly  furnishing  liquor  to  an  inebriate, 
as  charged  in  the  information  herein." 

The  defendant  prayed  an  appeal  to  the  court  of  appeals  of 
Kentucky,  which  was  denied,  and  thereupon  the  case  was  brought 
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here  directly  from  the  circuit  court  of  Hart  county,  the  high- 
est court  of  the  state  in  which  a  decision  could  be  had.  Ky^ 
Stat.  1903,  §  950. 

Messrs,  Lawrence  Maxzvell  and  Joseph  S.  Graydon,  for  plain- 
tiff in  error. 

No  brief  was  filed  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion  of  the  court: 

The  jurisdiction  of  this  court  is  not  open  to  dispute.  Defend- 
ant contended  that  the  Kenfucky  statute,  as  applied  to  the  trans- 
portation of  liquor  from  state  to  state,  was  in  conflict  with  the 
section  of  the  Federal  Constitution  vesting  jurisdiction  in  Con- 
gress over  interstate  commerce.  This  contention  was  denied  by 
the  state  court,  and  thus  a  question  arose  under  the  Federal 
Constitution,  decided  adversely  to  the  plaintiff  in  error.  Western 
Turf  Asso.  i\  Greenberg,  204  U.  S.  359,  51  L.  ed.  520,  27  Sup. 
Ct.  Rep.  384. 

Liquor,  however  obnoxious  and  hurtful  it  may  be  in  the  judg- 
ment of  many,  is  a  recognized  article  of  commerce.  License 
Cases,  5  How.  504,  577,  12  L.  ed.  256,  289;  Leisy  v.  Hardin, 
135  U.  S.  100-110,  34  L.  ed.  128-132,  3  Inters.  Com.  Rep.  36, 
10  Sup.  Ct.  Rep.  681. 

In  Vance  v.  W.  A.  Vandercook  Co.,  170  U.  S.  438,  444,  42 
L.  ed.  1100,  1103,  18  Sup.  Ct.  Rep.  674,  676,  Mr.  Justice  White, 
delivering  the  opinion  of  the  court,  said: 

"Equally  well  established  is  the  proposition  that  the  right  to 
send  liquors  from  one  state  into  another,  and  the  act  of  sending 
the  same,  is  interstate  commerce,  the  regulation  whereof  has 
been  committed  by  the  Constitution  of  the  United  States  to  Con- 
gress, and,  hence,  that  a  state  law  which  denies  such  a  right,  or 
substantially  interferes  with  or  hampers  the  same,  is  in  con- 
flict with  the  Constitution  of  the  United  Sates." 

That  the  transportation  is  not  complete  until  delivery  to  the 
consignee  is  also  settled. 

In  Rhodes  v,  Iowa,  170  U.  S.  412,  426,  42  L.  ed.  1088,  1096, 
18  Sup.  Ct.  Rep.  664,  669,  it  was  held  that  the  Wilson  act  [26 
Stat,  at  L.  313,  chap.  728,  U.  S.  Comp.  Stat.  1901,  p.  3177 J 
"was  not  intended  to  and  did  not  cause  the  power  of  the  state 
to  attach  to  an  interstate  commerce  shipment,  whilst  the  mer- 
chandise was  in  transit  under  such  shipment,  and  until  its  ar- 
rival at  the  point  of  destination,  and  delivery  there  to  the  con- 
signee." 

This  legislation  is  in  the  exercise  of  the  police  f)ower, — ^a  power 
which,  generally  speaking,  belongs  to  the  state. — ^and  is  an  at- 
tempt, in  virtue  of  that  power,  to  directly  regulate  commerce  r 
but,  in  case  of  conflict  between  the  powers  claimed  by  the  state 
and  those  which  belong  exclusively  to  Congress,  the  former  must 
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yield,  for  the  Constitution  of  the  United  States  and  the  laws 
made  in  pursuance  thereof  are  "the  supreme  law  of  the  land." 

Section  5258  of  the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stat.  1901,  p.  3564)  provides: 

"Every  railroad  company  in  the  United  States  ...  is 
hereby  authorized  to  carry  upon  and  over  its  road  ...  all 
passengers  .  .  .  freight,  and  property  on  their  way  from 
any  state  to  another  state,  and  to  receive  compensation  there- 
for." New  Orleans  Gaslight  Co.  v,  Louisiana  Light  &  H.  P. 
&  Mfg.  Co.,  115  U.  S.  650,  29  L.  ed.  516,  6  Sup.  Ct.  Rep.  252; 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Illinois,  118  U.  S.  557,  30  L.  ed. 
244,  1  Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4. 

In  Atlantic  Coast  Line  R.  Co.  v.  Wharton,  207  U.  S.  328,  334, 
52  L.  ed.  230,  234,  28  Sup.  Ct.  Rep.  121,  123,  it  was  declared 
"that  any  exercise  of  state  authority,  in  whatever  form  mani- 
fested, which  directly  regulates  interstate  commerce,  is  repug- 
nant to  the  commerce  clause  of  the  Constitution." 

In  Adams  Exp.  Co.  v.  Kentucky,  206  U.  S.  129,  135,  51  L. 
ed.  987,  991,  27  Sup.  Ct.  Rep.  606,  607,  it  was  said: 

"The  testimony  showed  that  the  package,  containing  a  gallon 
of  whisky,  was  shipped  from  Cincinnati,  Ohio,  to  George  Meece, 
at  East  Bernstadt,  Kentucky.  The  transaction  was  therefore 
one  of  interstate  commerce,  and  within  the  exclusive  jurisdic- 
tion of  Congress.  The  Kentucky  statute  is  obviously  an  attempt 
to  regulate  such  interstate  commerce.  This  is  hardly  questioned 
by  the  court  of  appeals,  and  is  beyond  dispute  under  the  deci- 
sions of  this  court." 

Clearly,  within  the  cases  above  cited,  the  statute  before  us, 
as  applied  to  transportation  from  state  to  state,  cannot  be  sus- 
tained. 

The  judgment  of  the  Circuit  Court  of  Hart  County,  Ken- 
tucky, is  reversed,  and  the  case  remanded  to  that  court  for  fur- 
ther proceedings  not  inconsistent  with  the  views  expressed  in  this 
opinion. 

Mr.  Justice  Harlan  dissents. 
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(Supreme  Court  of  South  Carolina,  Nov.  16,  1908.) 

[62  S.   E.  Rep.  872.] 

Carriers — Goods — Delay — Special  Damages.* — Special  damages  for 
delay  in  delivering  goods  are  recoverable  only  on  a  showing  that  the 
carrier  had  notice  of  the  special  circumstances  at  the  time  of  ship- 
ment. 

Carriers — Goods — Notice  of  Pui^pose — Sufficiency.* — That  a  carrier 
was  notified  that  gin  machinery  delayed  in  transportation  was  badly 
needed  was  insufficient  to  charge  the  carrier  with  notice  that  the 
consignee  conducted  a  public  ginnery  and  had  a  special  need  for  the 
machinery. 

Appeal  from  Common  Pleas  Circuit  Court,  Sumter  County; 
J.  C.  Klugh,  Judge. 

Action  by  H.  Spurgeon  Kolb  against  the  Southern  Railway 
Company.     From  the  judgment,  plaintiff  appeals.     Affirmed. 

A,  B.  Stuckey,  for  appellant. 

B,  L.  Abney  and  E.  M,  Thomson,  for  respondent. 

Jones,  J.  On  August  25,  1905,  the  Continental  Gin  Com- 
pany of  Prattsville,  Ala.,  delivered  to  the  Louisville  &  Nashville 
Railroad  Company  two  gins,  with  condensers,  pnlleys,  and  at- 
tachments, consigned  to  plaintiff  at  Toumeys,  S.  C.  The  ship- 
ment was  transferred  to  the  defendant  company  at  Atlanta,  Ga., 
on  September  7,  1905,  and  arrived  at  Sumter,  S.  C,  on  Septem- 
ber 19,  1905,  with  certain  parts  of  the  machinery  broken.  This 
action  was  brought  to  recover  $10  damages  for  injury  to  the 
machinery  and  $200  as  special  damages  arising  from  the  fact 
that  plaintiff  conducted  a  public  ginnery  and  by  reason  of  the 
unreasonable  and  negligent  delay  in  transportation  plaintiff  was 
damaged  in  the  loss  of  customers  and  profits  during  such  busiest 
portion  of  the  ginning  season.  Plaintiff  also  claims  $100  as 
special  damages  in  loss  of  customers  and  profits  arising  from 
a  week's  further  delay  in  replacing  the  broken  parts  of  the 
machinery  necessary  to  its  operation.  There  was  no  testimony 
that  any  notice  was  given  to  the  Louisville  &  Nashville  Railroad 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  to  re- 
cover special  damages  against  a  carrier  of  freight  as  affected  by  the 
carrier's  knowledge  or  lack  of  knowledge  of  the  urgency  of  the 
shipment,  or  other  special  circumstances,  see  first  foot-note  appended 
to  Matheson  v.  Southern  Ry.  Co.  (S.  Car.),  28  R.  R.  R.  130.  51  Am.  & 
Eng.  R.  Cas.,  N.  S.,  130:' where  all  those  preceding  it  are  collected); 
foot-notes  appended  to  Lambert-Murray  Co.  v.  Southern  Express  Co. 
(N.  Car.),  28  R.  R.  R.  138,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  138;  Pilchcr 
V.  Central  of  Georgia  Ry.  Co.  (Ala.),  30  R.  R.  R.  355,  53  Am.  &  Eng. 
R.  Cas.,  N.  S.,  355;  foot-note  appended  to  Conheim  v.  Chicago  G.  W. 
Ry.  Co.  (Minn.),  30  R.  R.  R.  166,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  165. 


Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S         637 

Kolb  V.  Sonthern  Rj.  Co 

Company  at  the  time  of  the  original  shipment,  nor  to  defendant's 
agent  at  Atlanta,  when  defendant  received  said  shipment,  of 
the  circumstances  which  gave  rise  to  the  special  damages  claimed. 
There  was  testimony  that  about  August  31,  1905,  the  plaintiff  in- 
quired of  defendant's  agent  at  Toumeys  and  at  Sumter  about 
the  gins,  telling  them  that  he  needed  them  very  badly,  and  that 
the  agents  said  they  would  see  about  the  matter,  that  such  in- 
quiry was  made  on  several  occasions  thereafter,  and  that  agents 
informed  him  that  they  knew  nothing  of  the  shipment  but 
would  attend  to  it.  Judge  Klugh  excluded  evidence  of  the  spe- 
cial damages  and  charged  the  jury  that,  in  order  to  recover 
damages  for  loss  of  patronage  as  a  public  ginner,  plaintiff  must 
allege  and  prove  that  when  the  gins  were  shipped  or  received 
for  shipment  the  carrier  had  notice  that  the  gins  would  be  used 
for  purposes  of  running  a  public  ginnery,  and  that  delay  would 
cause  plaintiff  a  special  loss,  and  that  there  was  no  such  allega- 
tion in  the  complaint  The  jury  rendered  a  verdict  for  $10 
damages,  and  plaintiff  appeals  on  exceptions  to  the  said  rulings 
of  ,the  court  as  to  special  damages. 

The  exceptions  cannot  be  sustained.  The  general  rule  is  that 
special  damages  for  losses  arising  from  failure  to  deliver  goods 
within  a  reasonable  time  cannot  be  recovered  except  upon  alle- 
gation and  proof  that  defendant  had  notice  of  the  special  cir- 
cumstances at  the  time  of  the  shipment.  Traywick  v.  Railway, 
71  S.  C.  82,  50  S.  E.  549,  110  Am.  St.  Rep.  563;  Wesner  v. 
Railway  Co.,  71  S.  C.  211,  50  S.  E.  789;  Guess  v.  Railway  Co., 

73  S.  C.  264,  53  S.  E.  421 ;  Millhouse  v.  Railway  Co.,  74  S.  C. 
351,  55  S.  E.  764;  McKerall  v.  Railway  Co.,  76  S.  C.  338,  56  S. 
E.  965;  Strange  v.  Railway  Co.,  77  S.  C.  185,  57  S.  E.  724; 
Matheson  v.  Railway  Co.,  79  S.  C.  157,  60  S.  E.  437.  The  same 
general  principle  is  applied  in  telegraph  cases.  Mood  if.  Tel. 
Co.,  40  S.  C.  528;  Rogers  v,  Tel.  Co.,  72  S.  C.  293,  51  S.  E.  773; 
Smith  V,  Tel.  Co.,  72  S.  C.  116,  51  S.  E.  537;  Poteet  v,  Tel.  Co., 

74  S.  C.  496,  55  S.  E.  113.  In  the  case  of  Strange  v.  Railway  su- 
pra, the  court  expressly  ruled  that  it  was  error  to  receive  testi- 
mony as  to  notice  of  plaintiff's  business  as  a  traveling  salesman 
after  the  loss  of  his  sample  trunks.  In  this  case  the  complaint  did 
not  allege  that  the  carrier  had  notice  of  the  special  circumstances 
at  the  time  of  receiving  the  shipment.  On  the  contrary,  it  is 
alleged  that  defendant  received  the  shipment  of  the  28th  day  of 
August,  1905,  and  notice  of  the  special  circumstances  was  given 
to  defendant's  agent  at  Toumeys  on  August  31,  1905.  If  we 
consider  the  testimony,  there  was  evidence  that  inquiry  as  to  the 
machinery  was  made,  and  notice  given  that  it  was  badly  needed, 
at  Toumeys  and  Sumter,  before  the  receipt  of  the  shipment  by 
the  defendant  company  on  September  7,  1905 ;  but,  even  if  such 
notice  was  in  proper  time,  the  nature  of  it  was  not  sufficiently 
definite  to  inform  defendant  of  plaintiff's  business  and  the  spe- 
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cial  need  of  the  machinery.  In  this  situation  it  is  unnecessary 
to  discuss  whether  there  may  be  exceptions  to  the  general  rule 
that  notice  of  special  circumstances  must  be  given  at  the  time 
of  the  shipment.  It  is  true  in  McKerall  v.  Railway,  supra,  the 
court,  while  recognizing  the  general  rule,  quoted  with  apparent 
approval  from  6  Cyc.  450,  that  ^'subsequent  notice,  however,  of 
the  effect  of  the  further  delay  after  the  goods  should  have  been 
delivered,  may  render  the  carrier  liable  for  damages  accruing 
after  that  time  by  reason  of  negligence  in  not  tracing  and  find- 
ing the  goods,"  and  in  Matheson  zk  Railway,  supra,  reference 
was  made  to  the  same  quotation ;  but  it  cannot  be  concluded  that 
such  modification  of  the  general  rule  must  be  accepted  as  the 
settled  law  of  this  state,  as  in  neither  of  the  cases  cited  was 
it  necessary  to  the  decision  of  the  case.  But  if  such  may  be  the 
law  the  present  case  does  not  fall  within  the  modification. 
Whether  justice  may  not  in  some  circumstances  require  a  mod- 
ification of  the  general  rule  need  not  now  be  declared.  See 
Bourland  v.  Railway  Co.,  99  Tex.  407,  90  S.  W.  483,  3  L.  R.  A. 
(N.  S.)  1111,  and  case  note. 
The  judgment  of  the  circuit  court  is  affirmed. 


Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Planters'  Gin  &  Oil  Co. 

(Supreme  Court  of  Arkansas,  Oct.  19,  1908.     On  Rehearing,  Nov.  9. 

1908.) 

[113  S.  W.  Rep.  352.] 

Carriers— Delay  in  Transportation — Special  Damages.* — Where 
there  was  delay  in  the  transportation  of  machinery  intended  for  a 
special  use  known  to  the  carrier,  it  was  responsible  for  such  damages 
as  were  fairly  attributable  to  the  delay,  having  been  informed  that 
special  damages  would  result  therefrom,  though  it  was  bound  to 
accept  the  shipment  when  tendered,  and  under  the  Hepburn  act  (Act 
Feb.  4.  1887,  c.  104,  24  Stat.  379  [U.  S.  Comp.  St.  1901,  p.  3154])  could 
not  make  a  special  contract  to  compensate  it  for  the  additional  risk. 

Carriers — ^Delay  in  Transportation — Care  Requiredt — Notice  to  a 
carrier  of  special  circumstances  which  would  result  in  special  damages 
to  a  shipper  from  delay  in  transportation  of  machinery  imposes  on  the 
carrier  the  duty  to  use  diligence  commensurate  with  the  requirements 
of  the  case,  which  duty  the  carrier  performs  when  he  uses  reasonable 
diligence  to  forward  the  goods  promptly. 

Carriers — Delay — Special  Damages — Notice.* — Where  a  carrier  had 

*See  foot-note  appended  to  preceding  case. 

tFor  the  authorities  in  this  series  on  the  question,  for  what  delays 
a  carrier  of  freight  is  liable,  see  first  foot-note  appended  to  Siemonsnia 
V.  Chicago,  etc.,  Ry.  Co.  (Iowa),  28  R.  R.  R.  140,  51  Am.  &  Eng.  R. 
Cas.,  N.  S.,  140;  third  foot-note  appended  to  Chicago,  etc.,  R.  Co.  r. 
Morris  (Wyo.),  28  R.  R.  R.  654,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  654. 


Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S       639 

Chicago,  etc.,  Rj.  Co.  v.  Planters'  G.  A  O.  Co 

35  or  40  employees  in  a  freight  office,  only  3  of  whom  were  authorized 
to  make  shipping  contracts,  notice  of  special  damages  likely  to  result 
from  delay  in  a  shipment  given  to  the  person  who  caused  the  bill 
of  lading  to  be  executed,  and  who  was  put  forward  to  transact  the 
business  for  the  carrier,  was  notice  to  it. 

Carriers — Delay — Special  Damages.'*' — In  an  action  against  a  carrier 
for  delay  in  transporting  cotton  seed  mill  machinery,  plaintiff  could 
not  recover  as  special  damages  losses  sustained  on  contracts  for  seed 
made,  not  only  subsequent  to  the  notice  to  the  carrier,  but  after 
the  carriers'  default;  such  contracts  not  having  been  made  in  reliance 
on  the  carrier's  fulfillment  of  its  obligation. 

Carriers — Delay — Speculative  Damages.^ — In  an  action  against  a 
■carrier  for  delay  in  transportation  of  machinery  for  plaintiff's  mill, 
the  loss  sustained  by  plaintiff  of  the  saving  in  expense  of  the  opera- 
tion of  the  mill  as  a  two-press  mill,  as  contemplated,  and  as  a  one- 
press  mill,  as  it  was  required  to  do  on  account  of  the  carrier's  delay 
in  delivering  the  machinery,  was  speculative,  and  not  recoverable. 

Carriers — Delay — Special  Damages — Idleness  of  Plant4 — In  an  ac- 
tion against  a  carrier  for  delay  in  delivering  machinery  for  plaintiff's 
mill,  plaintiff  could  recover  the  difference  between  the  expense  of 
shutting  down  the  plant  during  the  installation  of  the  machinery  at 
the  later  period  and  what  it  would  have  been  at  the  earlier  period 
had  the  machinery  arrived  withia  a  reasonable  time,  provided  the 
fixed  charges  of  the  mill  were  less  when  the  machinery  was  due  than 
w^hen  it  was  installed,  and  such  element  of  the  damage  was  brought  to 
the  carrier's  attention  at  the  time  of  shipment. 

Carriers — Delay — Duplication  of  Article — Damages.} — Where,  ow- 
ing to  delay  in  the  transportation  of  machinery,  the  shipper  was  com- 
pelled to  duplicate  the  same,  but  the  carrier  did  not  convert  the 
machinery  shipped,  it  was  still  the  property  of  the  shipper,  and  its 
damage  was  the  cost  of  the  duplicated  machinery  less  the  value  of 
the  delayed  machinery  utilized  to  its  best  advantage. 

Appeal  from  Circuit  Court,  Pulaski  County;  Edward  W. 
Winfield,   Judge. 

Action  by  the  Planters*  Gin  &  Oil  Company  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Company.  Judgment  for 
plaintiff  for  less  than  the  relief  demanded,  and  both  parties  ap- 
peal.    Reversed  on  both  appeals  and  remanded. 

The  Planters'  Gin  &  Oil  Company  was  engaged  in  the  manu- 
facture and  sale  of  cotton  seed  products  at  Baldwin,  Miss.  Its 
plant  was  a  one-press  mill.  It  was  desired  to  increase  its  capac- 
ity to  a  two-press  mill,  and  Mr.  Justin  Matthews  was  author- 
ized by  it  to  purchase  in  Little  Rock,  Ark.,  a  cylinder,  a  head 

♦See  (♦)  on  page  638. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  measure 
dnd  elements  of  damages  for  delay  in  transporting  or  delivering 
freight,  see  foot-note  appended  to  Conheim  v.  Chicago  G.  W.  Ry. 
Co.  (Minn.),  30  R.  R.  R.  l«5,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  165. 
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block,  a  pressing  ram,  and  heavy  castings  for  a  cotton  seed  oil 
plant.    Matthews  did  so,  and  drew  a  draft  in  favor  of  the  vendor 
for  $500,  the  price  of  the  machinery,  which  was  paid  by  the  oil 
company.    He  had  the  bill  of  lading  made  out  and  went  to  the 
freight  depot  of  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company  to  ship  the  machinery  over  said  road  to  Baldwin,  Miss., 
where  the  plant  was  located.     The  shipment  was  an  interstate 
shipment,  and  would  have  to  go  over  connecting  lines.     R.  E. 
Palmer  was  the  local  ffeight  agent  at  Little  Rock,  and  he  had 
35  or  40  clerks  under  him  in  his  office.     The  bill  clerk,  E.  A. 
Bliss,  and  the  chief  clerk,  G.  A.  Swope,  and  himself,  were  au- 
thorized to  sign  bills  of  lading,  and  were  the  only  employees  of 
the  company  in  said  office  so  authorized.     Mr.  Matthews  was 
not  acquainted  with  the  clerks  or  their  duties.     He  went  to 
the  freight  office  and  handed  the  bill  of  lading  to  one  of  the 
clerks,  who  pointed  out  another  man  as  the  one  with  whom  he 
should  transact  his  business.    He  went  to  this  man  and  explained 
his  business,  and  he  took  the  bill  of  lading,  went  off  with  it, 
and  presently  returned  with  it  duly  signed.    It  was  signed:    "R. 
E.  Palmer  by  B."    It  subsequently  developed  that  it  was  signed 
by  Mr.  Bliss,  and  Mr.  Bliss  was  not  the  man  with  whom  Mr. 
Matthews  was  transacting  the  business.     Mr.  Matthews  stated 
to  this  gentleman  who  handled  the  bill  of  lading  for  him  that 
he  wanted  the  railroad  company  to  accept  the  shipment  with  the 
understanding  that  the  oil  company  was  to  have  a  reasonable  de- 
livery of  the  machinery.     He  stated  to  him  that  delay  in  the 
shipment  would  be  cause   for  damages,  and  said  that  the  oil 
company  had  requested  him  to .  state  that  they  had  time  con- 
tracts made  for  oil  and  meal,  and  that,  in  case  of  a  decline  in 
the  market,  they  would  be  damaged  for  that  cause,  and  that  they 
would  also  be  damaged  by  reason  of  the  additional  expense  of 
handling  the  seed  by  hand.    He  also  stated  that  they  would  be 
damaged  by  reason  of  the  seed  heating,  and  making  an  inferior 
grade  of  oil  and  meal  and  a  less  quantity  of  oil  produced  from  it, 
and  that  they  would  not  have  room  to  store  the  seed,  and  would 
buy  in  anticipation  of  increasing  the  capacity  of  the  mill,  and  in 
the  meantime  would  have  to  operate  a  one-press  mill.    The  agent 
made  no  reply  to  this,  but,  after  hearing  this  statement,  he  took 
the  bill  of  lading  and  went  away,  and  presently  came  back  with 
it  signed.    This  was  upon  the  8th  of  September,  1906,  and  the 
machinery  was  shipped  out  of  Little  Rock  on  the  following  day. 
It  was  received  at  Baldwin,  Miss.,  on  October  29th.     The  oil 
company  refused  to  receive  it,  and  left  it  on  the  platform  of 
the  railroad.     It  was  testified  to,  and  not  disputed,  that  seven 
to  ten  days  was  a  reasonable  time  to  allow  for  the  transportation 
of  machinery  from  Little  Rock  to  Baldwin,  Miss. 

The  oil  company  brought  suit  against  the  railroad  company 
for  $4,987.50,  and  set  forth  nine  elements  of  damages,  to  wit : 
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"(1)  The  plaintiff  was  forced  to  buy  another  set  of  articles 
described  in  Atlanta,  Ga.,  and  pay  $500  therefor  because  it  could 
not  complete  its  mill  after  waiting  upon  defendant  for  a  long 
time. 

"(2)  The  plaintiff,  expecting  to  receive  said  machinery  and 
complete  its  mill  and  manufacture  products  in  a  reasonable  time, 
made  contracts  for  the  sale  of  oil,  which  it  was  forced  to  cancel 
by  defendant's  wrongful  act,  and  pay  $375  to  the  parties  who 
had  bought  said  oil. 

"(3)  The  plaintiff  could  not  manufacture  the  seed  in  its  seed- 
house,  and  having,  in  anticipation  of  reasonable  conduct  on  de- 
fendant's part,  contracted  for  seed  more  than  enough  to  fill 
said  seedhouse,  was  compelled  to  pay  hauling  storage  on  the 
same  in  the  sum  of  $100. 

**(4)  The  seed  in  the  house  of  plaintiff  was  kept  there  an  un- 
reasonable length  of  time  and  heated  and  deteriorated,  thus  mak- 
ing an  inferior  quality  of  oil,  and  damaging  plaintiff  in  the  sum 
of  $100. 

"(5)  The  seed  in  the  house  of  plaintiff  was  kept  there  an  un- 
reasonable length  of  time,  and  heated  and  deteriorated,  and  -re- 
sulted in  the  manufacture  of  an  inferior  grade  of  meal,  thus 
damaging  plaintiff  in  the  sum  of  $375. 

"(6)  The  plaintiff  was  put  to  increased  cost  of  fuel  by  rea- 
son of  having  to  run  its  boilers  and  engines  when  the  mill  was 
not  up  to  full  capacity  and  thus  damaged  in  the  sum  of  $137.50. 

"(7)  The  plaintiff  could  only  operate  one  press  of  its  mill  for 
a  part  of  the  time,  and  was  thus  damaged  in  the  sum  of  $200. 

"(8)  The  plaintiff  was  damaged  by  the  shutting  of  its  mill  in 
the  sum  of  $300;  this  being  the  fixed  expenses  for  such  period 
in  salaries. 

"(9)  The  seed  being  heated  from  being  stored  an  unreason- 
able length  of  time  produced  less  oil  than  they  otherwise  would, 
and  the  plaintiff  was  thereby  damaged  in  the  sum  of  $750." 

The  sixth  ground  was  withdrawn  by  plaintiff  during  the  trial. 
The  jury  returned  a  verdict  for  $2,375,  and  the  railroad  and 
the  oil  company  each  appealed. 

On  the  trial,  in  addition  to  the  testimony  above  outhned,  the 
following  evidence  was  given:  The  president  of  the  oil  com- 
pany testified  that  they  commenced  purchasing  cotton  seed  about 
the  latter  part  of  September.  By  the  19th  of  October  they  had 
purchased  from  800  to  1,000  tons,  at  from  $15  to  $18  per  ton. 
They  had  capacity  to  store  from  1,000  to  1,500  tons  in  their 
seedhouse.  He  testified  as  to  the  depreciation  in  the  oil  and 
meal  producing  qualities  of  seed,  and  in  the  quantity  of  oil  pro- 
duced therefrom  by  reason  of  the  delay  in  handling  it,  the  seed 
becoming  heated  when  they  were  unable  to  work  it  promptly 
through  the  mill.  Some  time  in  the  latter  part  of  September 
or  the  1st  of  October  he  made  a  contract  with  Armour  &  Co. 

31  R  R  R— 4t 
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for  oil,  to  be  delivered  the  last  of  October,  and  could  have  ful- 
filled the  contract  had  this  machinery  arrived  in  time.  Armour 
&  Co.  called  on  them  for  the  oil,  and  they  could  not  deliver  it, 
and  they  effected  a  compromise  of  the  breach  of  their  contract 
by  paying  Armour  &  Co.  $375.  He  also  testified  that  they  ex- 
pended $100  in  having  to  store  their  seed  in  a  shed  some  four 
or  five  blocks  from  the  oil  mill.  He  stated  that  a  two-press  mill 
can  run  for  almost  as  little  expense  as  a  one-press  mill,  as  it 
only  requires  about  one  more  employee  to  operate  a  two-press 
mill,  and  that  there  was  an  accumulation  of  extra  labor  which 
could  have  been  utilized  with  the  two-press  mill,  and  that  they 
lost  on  that  account  $200.  He  further  testified  that  they  lost 
$300  by  reason  of  having  to  shut  down  the  mill  for  three  weeks 
while  installing  new  machinery  in  October,  which  they  had  pur- 
chased elsewhere  before  the  arrival  of  this  machinery.  He  said 
that  the  machinery  had  not  arrived  at  the  time  that  he  made 
his  contracts  for  the  seed,  and  had  already  been  delayed  longer 
than  it  should  have  been.  He  further  testified  that  he  could 
not  rent  parts  to  take  the  place  of  the  delayed  machinery.  On 
the  18th  or  19th  of  October  the  oil  company  purchased  else- 
where a  duplicate  set  of  machinery  at  the  same  price,  and  it  ar- 
rived at  about  the  same  time  that  the  first  machinery  did,  and 
they  installed  the  second  set  of  machinery  and  did  not  receive 
the  first  and  did  not  pay  the  freight  thereon  when  it  finally  ar- 
rived, as  it  could  not  be  used  by  them  nor  sold  for  anything  ex- 
cept scrap  iron.  Mr.  Palmer,  Mr.  Bliss,  and  Mr.  Swope  each 
denied  that  they  received  the  notice  of  the  necessity  qi  prompt 
shipment  as  testified  to  by  Mr.  Matthews.  It  was  evident  that 
none  of  these  gentlemen  were  the  ones  with  whom  Mr.  Mat- 
thews had  the  conversation  of  which  he  testified. 

Bucbee  &  Hicks,  for  appellant. 
//.  M,  Arnistead,  for  appellee. 

Hill,  C.  J.  (after  stating  the  facts  as  above).  1.  Appellant 
argues  that  the  defendant  as  a  common  carrier  was  compelled 
to  accept  this  shipment  when  tendered  to  it ;  that  under  the  Hep- 
burn act  of  Congress  (Act  Feb.  4,  1887,  c.  104,  24  Stat.  379 
[U.  S.  Comp.  St.  1901,  p.  3154])  it  had  no  right  to  make  any 
special  contract  to  compensate  it  for  assuming  the  additional 
risk  that  the  notice  of  the  special  damages  to  flow  from  the 
failure  to  promptly  deliver  would  place  upon  it.  The  cases  of 
Hooks  Smelting  Co.  v.  Planters*  Comp.  Co.,  72  Ark.  275,  79 
S.  W.  1052,  and  Globe  Refining  Co.  z\  Landa  Oil  Co.,  190  U. 
S.  540,  23  Sup.  Ct.  754,  47  L.  Ed.  1171,  are  relied  upon  as  author- 
ities fixing  the  principle  that,  to  hold  a  party  to  a  contract  liable 
for  special  damages,  there  must  be  notice  of  the  special  circum- 
stances at  or  before  the  making  of  the  contract,  so  that  the  party 
sought  to  be  charged  for  the  breach  of  the  contract  may  be  free 
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to  insist  on  such  additional  compensation  as  he  may  choose  to  » 
demand,  or  at  liberty  to  refuse  the  contract.  The  argument  is 
not  without  force,  and  there  is  language  in  these  and  other  opin- 
ions applying  the  doctrine  of  Hadley  v,  Baxendale,  91  Exch.  341, 
to  this  effect.  However  applicable  that  doctrine  may  be  where  the 
contract  is  between  parties  at  liberty  to  contract,  it  is  inapplicable 
when  applied  to  the  implied  contract  of  carriers,  although  the 
same  language  is  frequently  used  in  cases  when  discussing  lia- 
bility of  carriers  as  when  discussing  the  liability  of  manufac- 
turers or  machinists  who  enter  into  contracts  to  promptly  furnish 
or  repair  machinery.  In  fact,  Hadley  v.  Baxendale  was  a  carrier 
case  itself,  but  the  distinction  was  not  then  made.  This  difference 
is  referred  to  in  Crutcher  v,  C,  O.  &  G.  Ry.  Co.,  74  Ark.  358,  85 
S.  W.  770.  One  is  a  matter  of  contract ;  the  other  is  a  legal  ob- 
ligation. 

The  court  recently  had  before  it  the  question  of  special  damages 
flowing  from  the  breach  of  the  implied  contract  of  a  carrier  to 
furnish  cars,  and,  following  the  authorities,  particularly  V.  &  M. 
Ry.  Co.  V,  Ragsdale,  46  Miss.  458,  the  court  sustained  such 
action.  C,  O.  &  G.  Ry.  Co.  v.  Rolfe,  76  Ark.  220,  88  S.  W.  870; 
Crutcher  v.  C,  O.  &  G.  Ry.  Co.,  74  Ark.  358,  85  S.  W.  770 ;  St. 
L.,  I.  M.  &  So.  Ry.  Co.  y,  Ozier  (Ark.)  110  S.  W.  593.  A  much 
later  case  likewise  applying  to  it  is  St.  L.,  I.  M.  &  So.  Ry.  Co.  v. 
Mudford,  48  Ark.  502,  3  S.  W.  814.  The  Ragsdale  Case,  hereto^ 
fore  referred  to,  which  has  been  approved  by  this  court  in  the 
Mudford,  Crutcher,  and  Rolfe  Cases,  is  a  leading  authority  upon 
the  subject,  and  has  been  much  quoted  and  approved  by  text- 
writers.  See  4  Elliott  on  Railroads,  1731 ;  3  Hutchinson  on  Car- 
riers, 1369  (old  Ed.  772)  ;  3  Joyce  on  Damages,  1960.  On  this 
exact  question  the  Mississppi  court  said:  "(6)  If  the  delay  is  in 
the  transportation  of  machinery,  to  be  applied  to  a  special  use,  and 
that  is  known  to  the  carrier,  he  is  responsible  for  such  damages 
as  are  fairly  attributable  to  the  delay,  such  as  the  value  of  the 
use  of  the  machinery,  to  be  tested  by  its  rental  price,  or  other  ap- 
proximate means,  the  expenses  of  idle  hands,  the  loss  of  gain  on 
work  contracted  to  be  done  for  another  person,  if  such  work 
could  have  been  done  if  the  machinery  had  been  delivered, 
and  the  gain  thereby  definitely  ascertained  in  proper  time.  (7) 
The  party  injured  by  the  delay  must  not  remain  supine  and  in- 
active, but  should  make  reasonable  exertions  to  help  himself, 
and  thereby  reduce  his  losses,  and  diminish  the  responsibility 
of  the  party  in  default  to  him."  Mr.  Hutchinson  says,  in  referring 
to  the  justice  of  the  rule  which  gives  special  damages  where  the 
circumstances  would  make  the  general  rule  inequitable:  "And 
if,  with  a  knowledge  of  these  circumstances,  the  carrier  should  un- 
reasonably delay  the  carriage,  or  if,  having  expressly  contracted 
to  carry  them  within  a  given  time,  or  for  a  given  purpose,  he 
should  negligently  delay  them  beyond  that  time,  or  so  as  to  de- 
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feat  their  purpose,  the  difference  in  the  value  of  the  goods  at 
the  time  of  their  actual  arrival  and  at  the  time  when  they  should 
have  been  delivered  may  pr^ve  a  very  inadequate  recompense  to 
their  owner."  And  again  he  says:  "The  fact  that  the  carrier 
was  notified  of  the  special  circumstances  demanding  greater  dili- 
gence is  thus  seen  to  be  a  crucial  one,  and  that  the  carrier  was 
so  informed  must  be  both  alleged  and  proved."  3  Hutchinson  on 
Carriers,  1367.     See,  also,  4  Elliott  on  Railroads,  §  1724. 

While  it  is  true  that  the  carrier  cannot  refuse  to  receive  goods, 
and  while  it  may  be  true  that  under  the  recent  act  of  Congress 
he  cannot  make  any  special  charge  commensurate  with  his  un- 
dertaking, yet  such  considerations  cannot  change  his  duty  to 
promptly  carry.  Notice  of  the  special  circumstances  puts  upon 
him  the  duty  to  use  diligence  commensurate  to  the  requirements 
of  the  case ;  and  he  has  discharged  his  whole  duty  when  he  uses 
reasonable  diligence  to  fulfill  the  implied  contract  which  the  law 
places  on  him  to  promptly  forward  the  goods.  It  would  not  be 
consistent  with  the  duties  resting  on  a  carrier  to  say  that,  where 
he  has  broken  his  implied  contract  to  promptly  deliver,  he  can 
escape  responsibility  for  failing  to  exercise  due  care  in  promptly 
forwarding  goods,  because  he  could  not  refuse  the  goods  when 
offered,  nor  charge  a  different  rate  for  similar  goods  shipped 
without  notice.  The  test  of  his  liability  is  his  care  in  the  execu- 
tion of  his  duty,  and  the  amount  of  damage  is  dependent  upon  the 
nature  of  the  shipment  and  the  circumstances  under  which  it 
is  made.  Special  damages  present  no  question  of  liability,  but  a 
question  of  amount  of  damages,  where  liability  is  otherwise  fixed. 
The  liability  is  dependend  solely  upon  the  negligence  of  the  ear- 
lier in  the  performance  of  his  duty  to  promptly  carry.  4  Elliott 
on  Railroads,  §  1712.  The  exercise  of  reasonable  diligence  in 
forwarding  acquits  the  carrier  of  negligence  and  defeats  the  ac- 
tion based  on  a  failure  to  deliver  within  a  reasonable  time.  And 
in  this  way  the  carrier  can  always  protect  itself. 

2.  It  is  insisted  that  the  notice  was  not  brought  home  to  a 
person  properly  representative  of  the  company.     The  notice  was 

?'ven  to  the  party  who  actually  made  the  contract  of  shipment, 
he  company  had  35  or  40  employees  in  the  freight  office,  only  3 
of  whom  were  authorized  to  make  contracts  of  shipment.  A 
shipper  goes  to  the  office,  and  is  referred  to  a  certain  person  as 
the  proper  one  with  whom  to  enter  into  his  contract.  He  gives 
his  notice  to  that  person,  and  that  person  causes  to  be  executed 
the  contract — the  bill  of  lading.  It  may  be  that  that  person  did 
not  personally  sign  it.  That  fact  was  not  known  to  the  shipper. 
Nor  was  it  necessary  to  be  known  to  him,  for  the  man  whom  the 
company  put  forward  to  transact  business  did  transact  if  for  the 
company,  did  enter  into  the  contract,  and  under  the  contract  so 
executed  the  carrier  received  the  goods,  and  shipped  them,  and 
notice  to  such  person  was  notice  to  the  company. 
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3.  Having  determined  that  the  plaintiff  has  made  out  a  case  for 
special  damages,  it  is  necessary,  then,  to  consider  the  damages 
recovered  and  sought  to  be  recovered.  Notice  was  given  to  the 
railroad  company  that  contracts  had  been  made  for  the  purchase 
of  seed  by  the  oil  company;  but  the  evidence  fails  to  establish 
this  fact.  On  the  contrary,  the  evidence  of  the  president  of  the 
oil  company  shows  that  he  only  began  contracting  for  the  seed  in 
the  latter  part  of  September  or  the  1st  of  October,  and  most,  if 
not  all,  of  the  contracts  for  seed  were  made  in  October.  The 
machinery  was  delivered  to  the  carrier  on  the  8th  of  September, 
and  left  Little  Rock  on  the  9th.  Under  the  undisputed  evidence, 
seven  to  ten  days  was  the  usual  and  reasonable  time  to  allow  for 
its  delivery  to  Baldwin,  Miss.  Where  the  time  of  delivery  is  not 
fixed  by  the  contract,  the  law  implies  the  time  necessary  to  com- 
plete the  transaction.  But  "the  law  does  not  attempt  to  fix  by 
rule  what  is  a  ^reasonable  time.'  Each  case  is  referred  to  its  own 
peculiar  circumstances;  an  account  being  taken  of  the  mode  of 
conveyance,  the  nature  of  the  goods,  the  season  of  the  year,  the 
character  of  the  weather,  and  the  ordinary  facilities  for  transpor- 
tation under  the  control  of  the  carrier."  4  Elliott  on  Railroads, 
1730.  The  testimony  has  fixed  beyond  dispute  that  a  reasonable 
time  for  the  delivery  of  these  goods  expired  not  later  than  the 
19th  of  September.  The  president  of  the  company  says  that  the 
machinery  had  already  been  delayed  an  unreasonable  length  of 
time  before  he  commenced  contracting  for  seed.  No  assurance 
from  this  railroad  company  of  its  speedy  arrival  was  shown.  It 
may  be  taken  under  the  facts  of  this  case  that  the  machinery 
was  to  have  been  delivered  on  or  before  the  19th  of  September  as 
if  that  date  had  been  definitely  settled  and  fixed  by  contract  in 
the  beginning.  The  ground  upon  which  special  damages  are  al- 
lowed, where  contracts  have  been  made  and  they  are  breached,  is 
that  the  carrier  has  notice  of  those  contracts  and  the  probable 
effect  of  the  breach  of  them  by  reason  of  the  carrier's  default  in 
delivery  of  the  shipment  in  time  for  the  shipper  to  fulfill  his 
contract.  3  Hutchinson,  1367;  St.  L.,  I.  M.  &  So.  Ry.  Co.  v, 
Mudford,  48  Ark.  502,  3  S.  W.  814.  The  Massachusetts  court, 
speaking  through  Mr.  Justice  Endicott  on  this  subject,  said :  "If, 
therefore,  the  defendant  had  received  the  ties  for  transporta- 
tion according  to  its  contract,  and  failed  to  deliver  them  at  all,  it 
would  have  been  liable  for  their  market  value  in  Boston  at  the 
time  when  they  should  have  been  delivered ;  or,  if  it  had  negligent- 
ly delayed  the  delivery,  it  would  have  been  liable  for  the  diminu- 
tion in  their  market  value  during  the  delay.  It  would  not,  in 
either  event,  have  been  liable  in  damages  for  loss  of  profits  sus- 
tained by  the  plaintiff  under  his  subsequent  contracts  with  other 
parties,  unless  it  can  be  said  that,  by  reason  of  the  plaintiff's 
announcement  that  he  intended  to  make  such  contracts,  it  was 
necessarily  within  the  contemplation  of  the  parties  when  they 
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made  the  contract  of  transportation,  and  as  the  probable 
consequence  of  its  breach,  that  the  defendant  might  be 
liable  for  damages  resulting  to  the  plaintiff  from  his  ina- 
bility to  fulfill  such  contracts,  the  terms  of  which  were  not,  and 
could  not,  then  be  disclosed.  The  damages  for  which  a  carrier 
is  liable  upon  failure  to  perform  his  contract  are  those  which 
result  from  the  natural  and  ordinary  consequences  contemplated 
at  the  time  of  making  the  contract  of  transportation;  and  a 
large  liability  can  be  imposed  upon  him  only  when  it  is  in  the  con- 
templation of  the  parties  that  the  carrier  is  to  respond,  in  case  of 
breach,  for  special  and  exceptional  damages.  In  such  a  case  the 
extent  and  character  of  the  obligation  he  assumes  should  be 
known  to  the  carrier,  which  in  this  case  was  impossible,  as  the 
contracts  were  not  then  made.  The  mere  knowledge  on  the  part 
of  the  defendant  that  the  plaintiff  intended  to  make  contracts 
for  the  sale  of  the  ties  to  be  transported  cannot  impose  liability 
upon  the  defendant  for  loss  of  profits  on  such  contracts.  ♦  *  * 
We  are  therefore  of  opinion  there  was  error  in  instructing  the 
jury  that  the  plaintiff  could  recover  damages  for  loss  of  profits 
on  his  subsequent  contracts.  As  the  ties  were  not  sent  to  Boston, 
the  true  measure  of  damages  is  the  difference  between  the  market 
price  in  Boston  and  the  market  price  in  Canada  at  the  time  when 
the  defendant  should  have  transported  the  ties  according  to  its 
contract,  deducting  therefrom  the  price  stipulated  in  the  contract 
for  transportation."  Harvey  v.  C.  &  P.  R.  Ry.  Co.,  124  Mass. 
421,  26  Am.  Rep.  673.  In  this  case  the  contracts  were  not  only 
subsequent  to  the  notice  to  the  company,  but  were  subsequent  to 
the  default  of  the  railroad  company. 

The  second,  third,  fourth,  fifth,  and  ninth  elements  of  damage 
set  forth  in  the  complaint  grew  out  of  the  contracts  made  long 
subsequent  to  the  notice  of  the  carrier,  and  from  10  to  30  days 
after  the  carrier  had  breached  the  contract  by  failing  to  promptly 
deliver  the  machinery.  A  shipper  cannot  recover  damages  grow- 
ing out  of  contracts  made  subsequent  to  the  shipment;  for  it  is 
only  such  matters  as  are  then  in  contemplation  for  which  the 
carrier  can  be  held,  and,  a  fortiori,  a  shipper  cannot  recover  on 
account  of  contracts  made  after  the  carrier  was  already  in  de- 
fault in  making  delivery.  It  cannot  be  said  tiiat,  when  he  made 
these  contracts,  he  was  relying  upon  the  carrier  to  fulfill  its 
obligation  because  it  was  already  in  default,  and  the  oil  company 
had  no  assurance  from  it  that  its  default  would  speedily  be  rem- 
edied. 

The  seventh  ground  seems  to  be  based  upon  the  loss  to  the 
company  of  the  saving  in  expense  between  a  one-press  mill  and  a 
two-press  mill.  This  is  but  another  form  of  recovering  expected 
profits  from  a  two-press  mill,  in  that  the  fixed  charges  against 
the  two-press  mill  would  have  gotten  better  results,  as  some  of 
the  hands  were  idle,  while  in  operating  the  two-press  mill  they 
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would  not  have  been  idle.    This  is  too  remote  and  speculative 
to  be  recoverable. 

The  eighth  item  may  be  recoverable;  but  it  is  not  sufficiently 
developed  here  to  definitely  determine.  If  at  the  time  the  ma- 
chinery was  due  the  fixed  charges  against  the  mill  were  less  than 
at  the  time  when  the  machinery  was  received,  and  the  cessation 
of  business  during  the  installation  of  the  plant  would  be  more 
expensive  at  that  time  than  the  earlier  time,  and  if  this  was  nec- 
essarily included  in  the  notice,  then  the  difference  may  well  be 
recoverable. 

The  first  item  is  recoverable,  and  the  court  erred  in  not  giving 
instruction  No.  3  asked  by  the  oil  company:  "If  you  find  that  the 
plaintiff  sustained  actual  damages  by  reason  of  being  compelled 
to  purchase  a  duplicate  set  of  machinery  and  pay  for  same,  after 
having  paid  for  the  set  shipped  over  defendant's  roads,  and  such 
damage  was  caused  by  the  unreasonable  delay  of  defendant  in 
carrying  said  machinery,  if  you  find  there  was  an  unreasonable 
delay,  then  the  plaintiff  is  entitled  to  recover  such  actual  damages 
as  it  sustained  by  reason  of  being  compelled  to  buy  the  second 
set  of  machinery.  You  will  consider  this  item  of  damage  apart 
from  the  other  claims  for  damage  about  which  you  have  been 
instructed." 

The  oil  company  has  also  appealed,  and  assigns  error  for  the 
failure  of  the  court  to  give  this  instruction  and  permit  it  to  re- 
cover on  this  item.  The  oil  company  waited  long  beyond  the 
breach  of  the  contract  before  purchasing  other  machinery.  The 
railroad  company  had  sufficient  notice  of  the  use  for  which  this 
machinery  was  intended  and  of  the  consequences  which  would  at- 
tend the  failure  to  deliver  it  to  the  oil  company  to  make  it  liable 
to  it  for  the  purchase  price  of  the  duplicate  machinery  obtained 
elsewhere  when  it  had  failed  to  deliver  it  within  a  reasonable  time. 
"It  is  the  duty  of  the  shipper  to  exercise  reasonable  diligence  and 
care  to  minimize  the  injury  to  his  shipment  cause  by  delay.*^ 
4  Elliott  on  Railroads,  1730.  And  he  "must  not  remain  supine 
and  inactive,  but  should  make  reasonable  exertions  to  help  him- 
self, and  thereby  reduce  his  loss  and  diminish  the  responsibility 
of  the  party  in  default  to  him."  V.  &  M.  Ry.  Co.  v.  Ragsdale,  46 
Miss.  458.  If  the  goods  were  absolutely  worthless,  the  shipper 
could  recover  the  full  amount  of  the  cost  that  he  was  put  to  in 
getting  their  duplication.  Wabash  Ry.  Co.  v.  Harris,  55  111.  App. 
159.  But,  if  they  were  of  value,  it  was  his  duty  to  utilize  them  to 
advantage.  The  machinery  was  his,  and  the  railroad  did  not  con- 
vert it  to  its  own  use  by  its  unreasonable  delay.  3  Hutchinson  on 
Carriers,  §  1372;  4  Elliott  on  Railroads,  §  1710.  His  measure 
of  damage  would  be  the  cost  of  the  duplicated  machinery  minus 
the  value  of  the  delayed  machinery  utilized  to  its  best  advantage. 

The  judgment  is  reversed  upon  both  appeals,  and  the  cause 
remanded  for  new  trial. 
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On  Rehearing. 

Appellee  files  a  motion  for  rehearing,  and  takes  issue  with  the 
correctness  of  this  statement  in  the  opinion:  "The  president 
of  the  company  says  that  the  machinery  had  already  been  delayed 
an  unreasonable  length  of  time  before  he  commenced  contract- 
ing for  seed.  Xo  assurance  from  this  railroad  company  of  its 
speedy  arrival  was  shown."  Counsel  calls  attention  to  the  testi- 
mony of  the  witness  referred  to,  wherein  he  said  that  they  had  as- 
surances from  the  railroad  company  that  the  machinery  would  be 
there,  but,  when  he  was  asked  what  company,  he  replied:  "Well, 
it  was  the  company  here,  and  the  Thomas- For dyce  Manufactur- 
ing Company,  and  we  had  asked  them  to  hurry  it  up."  This  was 
all  the  evidence  upon  the  subject.  Counsel  say  that,  as  the  witness 
was  testifying  in  Little  Rock,  it  necessarily  referred  to  the  defend- 
ant railway  company.  This  testimony  was  not  overlooked  in  the 
consideration  of  the  case,  as  Aipposed  by  counsel ;  but  it  was  con- 
sidered insufficient  to  prove  any  assurance  on  the  part  of  the  de- 
fendant railroad  company,  and  insufficient  to  prove  such  a  def- 
inite promise  of  the  speedy  deliver}'  of  the  machinery  that  a  rea- 
sonable man  could  rely  upon  it.  In  fact,  it  was  considered  so 
indefinite  and  uncertain  as  to  amount  to  nothing,  and  it  was  de- 
cided to  so  treat  it  in  the  opinion. 

The  motion  is  overruled. 


Acme  Paper  Box  Factory  ct  al.  v.  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  North  Carolina,  Oct.  14,  1908.) 

[62  S.   E.   Rep.  557.] 

Sales — Time  When  Title  l^asses. — When  a  seller  delivers  goods  to 
a  carrier  consigned  to  the  buyer,  both  title  and  possession  vest  in  the 
buyer,  in  the  absence  of  an  agreement  to  the  contrary,  or  in  case  of 
stoppage  in  transitu;  but,  where  the  seller  contracts  to  deliver  the 
goods  to  the  bliyer,  the  title  remains  in  the  seller  until  actual  delivery 
to  the  buyer,  and  the  seller  can  recover  their  value  from  any  person 
converting  them  while  in  transit. 

Carriers — Carriage  of  Goods — Delay — Action. — In  an  action  by  a 
seller  to  recover  the  value  of  goods  against  a  carrier  to  whom  they 
were  delivered  for  transportation  to  the  buyer,  but  which  were  not 
accepted  because  of  delay  in  delivery,  whether  the  contract  of  sale 
provided  that  the  goods  were  to  be  delivered  into  the  actual  posses- 
sion of  the  buyer,  or  whether  they  were  to  be  delivered  free  on  board 
cars,  held  to  be  for  the  jury. 
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Acme  Paper  Box  Factory  v,  Atlantic  Coast  Liae  R.  Co 
Appeal  from  Superior  Court,  Lenior  County ;  Neal,  Judge. 

Action  by  the  Acme  Paper  Box  Factory  and  others  against  the 
Atlantic  Coast  Line  Railroad  Company.  There  was  a  judgment 
of  nonsuit,  and  plaintiff  appealed.  Reversed  and  remanded  for 
a  new  trial. 

IVooten  &  IVooteti,  for  appellants. 
Rouse  &  Land,  for  appellee. 

Brown,  J.  The  ruling  of  the  court  below  was  evidently  based 
upon  the  general  doctrine  that,  when  the  vendor  delivers  the 
goods  to  the  carrier  consigned  to  the  vendee,  both  title  and  pos- 
session pass  from  the  vendor  and  vest  in  the  vendee,  the  com- 
mon carrier  becoming  the  agent  of  the  vendee.  And  the  vendor 
has  no  further  interest  in  or  control  over  the  goods  thus  shipped, 
in  the  absence  of  an  agreement  of  the  parties  varying  this  rule 
or  in  case  of  stoppage  in  transitu  where  its  principles  apply.  In 
this  case  there  is  some  evidence  which  takes  it  out  of  that  gen- 
eral rule,  and  which  tends  to  prove  that  the  plaintiff  contracted 
to  deliver  the  goods  to  the  consignee  the  Hamlin  Company.  If 
that  be  true,  the  title  remained  in  the  plaintiff  until  actual  de- 
livery to  consignee,  and  plaintiff  could  not  only  stop  the  goods, 
but  could  recover  their  value  from  any  person  who  converted 
them  while  in  transit.  There  is  some  evidence  tending  to  prove 
that  the  goods  were  received  by  defendant  and  retained  in  its 
warehouse  without  notice  to  consignee.  The  plaintiff  Lindsey 
testifies  that  the  goods  were  to  be  delivered  by  the  plaintiff,  and 
that  he  was  the  owner  of  the  goods.  If  these  facts  be  true, 'the 
plaintiff  would  be'  entitled  to  recover  the  identical  goods  from 
defendant,  and,  if  it  has  converted  them,  or  they  are  lost,  their 
value  and  interest.  Davis  v.  Railroad  (N.  C.)  60  S.  E.  722; 
'  Summers  v.  Railroad,  138  N.  C.  295,  50  S.  E.  714;  Cardwell  v. 
Railroad,  146  N.  C.  219,  59  S.  E.  673.  If  the  transaction  was  an 
ordinary  sale  on  60  days'  credit,  and  the  contract  of  the  plain- 
tiff was  to  deliver  them  **free  on  board" — that  is,  to  the  carrier 
at  the  initial  point  of  shipment — then  plaintiff  could  not  recover. 
We  think  his  honor  should  have  submitted  the  issue  to  the  jury 
with  appropriate  instructions. 
New  trial. 
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McDowell  v.  Louisville  &  N.  R.  Co. 

(Court  of  Appeals  of  Kentucky,  Nov.  19,  1908.) 

[1135  S.  W.  Rep.  519.] 

Carriers — Live  Stock — ^Unexplained!  Death — Liability. — A  carrier  is 
not  liable  for  the  death  of  stock  several  days  after  its  arrival,  where  it 
does  not  appear  whether  the  death  was  caused  by  disease  contracted 
before  or  after  carriage  or  from  injury  in  transit. 

Appeal  from  Circuit  Court,  Hardin  County. 
"Not  lo  be  officially  reported." 

Action  by  R.  E.  McDowell  against  the  Louisville  &  Nashville 
Railroad  Company.  From  a  judgment,  for  defendant,  plaintiff 
appeals.     Affirmed. 

//.  L,  James,  for  appellant. 

L,  A,  Faurest,  Benjamin  D,  War  field,  and  C.  H.  Moorman, 
for  appellee. 

Lassing,  J.  Appellant,  R.  E.  McDowell,  shipped  a  car  load 
of  mules  from  Elizabethtown  to  Columbia,  Tenn.  When  the 
mules  were  unloaded  at  Columbia,  one  of  them  lagged  behind 
the  others  and  had  to  be  whipped  to  make  it  keep  up  with  them. 
It  refused  to  eat  or  drink  that  evening.  The  next  day  it  ap- 
peared to  be  better  and  was  sold  as  a  sound  mule;  it  being  the 
opinion  of  those  conducting  the  sale  that  its  jaded  appearance 
was  due  to  the  fatigue  brought  on  by  being  shipped  some  200 
or  300  miles.  It  was  sold  two  or  three  times  within  two  days 
after  its  arrival  at  Columbia,  and  was  taken  some  16  miles  into 
the  country,  and  when  it  was  again  sold  the  last  purchaser  dis- 
covered, upon  attempting  to  take  the  mule  home,  that  it  was 
not  well,  and  he  attempted  to  treat  it,  but  without  success,  and 
it  died  in  three  or  four  days.  Having  been  sold  under  a  guar- 
anty, appellant,  McDowell,  refunded  to  the  purchaser  the  cost 
price  of  the  mule  and  instituted  suit  against  the  railroad  company 
to  recover  its  value,  alleging  that  its  death  was  the  result  of  in- 
juries received  while  in  transit  between  Elizabethtown  and  Co- 
lumbia. The  company  answered,  traversii^g  the  allegations  of 
the  petition.  At  the  conclusion  of  the  plaintiff's  testimony,  the 
court  instructed  the  jury  to  find  for  the  defendant,  and  of  his 
ruling  in  so  doing  the  plaintiff  complains  and  prosecutes  this 
appeal. 

It  appears  from  the  evidence  that  appellant  lived  about  9^4 
miles  from  Elizabethtown,  that  he  was  a  handler  of  mules,  and 
that  in  September,  1906,  he  put  this  mule,  along  with  others,  in 
a  shed  adjoining  his  barn,  for  the  purpose  of  fattening  them* 
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They  remained  in  this  inclosure  until  early  in  March  of  1907, 
when  they  were  taken  out  and  driven  to  Klizabethtown,  for  the 
purpose  of  shipment.  At  that  time  the  mule  in  suit  was  fat  and 
had  had  no  exercise  for  six  months.  It  appears  that  it  showed 
no  signs  of  being  sick  before  it  was  shipped.  When  taken  from 
the  car  at  Columbia,  it  bore  no  marks  evidencing  any  injury  that 
it  had  received  while  in  transit.  It  did  appear  sluggish  when 
taken  from  the  car,  but  it  was  the  opinion  of  all  the  witnesses 
who  testified  upon  this  point  that  this  condition  was  brought 
about  by  fatigue  incident  to  the  journey.  There  is  no  proof 
whatever  that  at  the  points  between  Elizabethtown  and  Colum- 
bia the  car  in  which  these  mules  were  shipped  was  not  handled 
in  a  proper  manner.  All  of  the  other  mules  included  in  this 
shipment  were  in  first-class  condition.  It  is  shown  that  at  the 
time  the  mules  were  shipped  the  weather  was  unusually  warm 
for  the. season,  and  it  is  in  evidence  that  the  mule's  death  may 
have  been  produced  by  a  disease  brought  on  by  being  overheated 
while  being  driven  from  appellant's  place  of  residence  to  Eliza- 
bethtown, or  from  Columbia  to  the  home  of  his  third  purchaser, 
some  16  miles  in  the  country. 

Inasmuch  as  it  was  not  developed  by  the  testimony  what 
caused  the  death  of  the  mule — ^whether  it  resulted  from  a  dis- 
ease contracted  before  it  was  shipped,  or  after  it  reached  Co- 
lumbia, or  whether  it  was  the  result  of  an  injury  received  while 
being  shipped — the  jury  had  nothing  upon  which  to  base  a  ver- 
dict, and  it  has  repeatedly  been  held  by  this  court  that  in  such 
cases  the  jury  will  not  be  permitted  to  speculate  as  to  the  cause 
of  the  injury.  Louisville  Gas  Company  v,  Kaufman,  Straus  & 
Co.,  105  Ky.  131,  48  S.  W.  434;  Hurt  v,  L.  &  N.  R.  R.  Com- 
pany, 116  Ky.  545,  76  S.  W.  502;  L.  &  N.  R.  R.  Company  v. 
Wathen,  49  S.  W.  185,  22  Ky.  Law  Rep.  82;  L.  &  N.  R.  R. 
Company  v.  Warfield,  98  S.  W.  313,  30  Ky.  Law  Rep.  352. 

Under  the  facts  proven,  we  are  of  opinion  that  the  court  did 
not  err  in  taking  the  case  from  the  jury,  and  the  judgment  is 
affirmed. 
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Montana  Cent.  Ry.  Co.  v.  United  States. 

(Circuit  Court  of  Appeals,  Ninth  Circuit,  October  5.  1908.) 

[164  Fed.   Rep.   400.] 

Carriers — Interstate  Carriers   of  Live   Stock — ^Twenty-EUght  Hour 

Law.— Act  June  29,  1906,  c.  3594,  §  1,  34  Stat.  607  (U.  S.  Comp.  St. 
Supp.  1907,  p.  918),  known  as  the  28-hoiv  law,  which  prohibits  inter- 
state carriers  of  live  stock  from  keeping  the  same  confined  for  a  period 
longer  than  28  consecutive  hours  without  unloading  for  rest,  water, 
and  feeding,  and  which  subjects  a  carrier  knowingly  and  willfully 
violating  its  provisions  to  a  penalty,  to  be  recovered  by  a  civil  suit,  is 
not  a  criminal  statute,  nor  subject  to  the  strict  rules  of  construction  or 
of  evidence  applied  in  criminal  prosecutions. 

Carriers — Twenty-Eight  Hour  Law — Action  for  Violation — De- 
fenses.— In  an  action  against  a  railroad  company  to  recover  the 
penalty  for  knowingly  and  willfully  violating  such  act,  it  is  not  a  de- 
fense that  such  violation  was  by  reason  of  the  "oversight,  forgetful- 
ness,  and  unintentional  neglect"  of  its  train  dispatchers,  contrary  to 
its  rules  and  orders. 

In  Error  to  the  District  Court  of  the  United  States,  for  the 
District  of  Montana. 

This  action  was  brought  by  the  government  to  enforce  a  pen- 
alty growing  out  of  the  alleged  violation  of  Act  Cong.  June  29, 
1906,  c.  3594,  34  Stat.  607  (U.  S.  Comp.  St.  Supp.  1907,  p. 
918)  to  prevent  cruelty  to  animals,  commonly  known  as  the 
"Twenty-Eight  Hour  Law."  The  plaintiff  in  error  is  a  Mon- 
tana corporation,  and  at  the  time  in  question  owned  and  operated 
a  railroad  from  a  point  near  Great  Falls  to  the  city  of  Butte, 
in  that  state.  Since  the  sole  defense  interposed  by  the  defend- 
ant to  the  action  is  presented  by  its  answer,  a  demurrer  to  which 
the  court  below  sustained,  the  only  question  presented  is  as  to 
the  sufficiency  of  the  answer.  The  facts  set  up  by  that  pleading 
are  that  on  the  23d  of  November,  1906,  Corey  Bros.,  of  ilon- 
tana,  delivered  to  the  defendant  railway  company  about  60 
horses,  at  its  station  of  Armington,  in  that  state,  to  be  by  it 
and  its  connecting  carriers  transported  to  Twin  Falls  in'  Idaho. 
The  horses  constituted  part  of  a  train  load  of  live  stock  con- 
sisting of  41  cars.  The  loading  of  the  train  was  commenced 
about  9  o'clock  in  the  morning  of  the  day  mentioned ;  but.  al- 
though the  loading  of  the  train  was  conducted  diligently  and 
without  negligence  on  the  part  of  either  the  shippers  or  the  car- 
riers, it  was  not  completed,  and  could  not,  with  due  diligence, 
have  been  completed,  before  8  o'clock  of  the  evening  of  that 
day.  Because  of  certain  unavoidable  delays,  the  train  did  not 
leave  Armington  until  7:30  a.  m.  of  November  24th,  at  which 
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time  it  started  and  was  conducted  with  reasonable  diligence  and 
dispatch  as  far  as  the  defendant  company's  station  of  Clancy, 
in  Jefferson  county,  Alont.,  arriving  at  that  station  at  8  o'clock 
in  the  evening  of  November  24th — the  horses  having  then  been 
in  the  cars  of  the  defendant  company  for  no  greater  period  of 
time  than  24  hours  since  the  completion  of  the  loading  of  the 
train  at  Armington.  The  train,  including  the  cars  containing 
the  horses,  was  not  unloaded  at  Clancy,  nor  were  the  horses  fed 
or  watered  there,  and  the  train  did  not  leave  that  station  until 
1  o'clock  in  the  morning  of  November  25th,  at  which  time  the 
horses  had  been  confined  in  the  cars  for  a  period  of  29  hours 
since  the  loading  of  the  train  had  been  completed  at  Armington ; 
nor  was  the  train  unloaded  at  the  city  of  Butte  until  10:30 
o'clock  a.  m.  of  November  25th.  The  answer  alleges  that  long 
prior  to  the  time 'when  the  shipment  in  question  was  made  the 
defendant  company  had  duly  issued  a  formal  and  printed  cir- 
cular known  as  **Circular  No.  1,149,"  addressed  to  all  its  agents, 
in  and  by  which  the  agents  were  notified  of  the  precise  provi- 
sions, conditions,  and  requirements  of  the  act  of  Congress  re- 
lating to  the  interstate  transportation  of  animals,  and  required 
to  conform  strictly  to  all  of  its  provisions ;  and  the  company  had 
also,  before  the  time  of  the  shipment  in  question,  issued  a  spe- 
cial typewritten  circular,  signed  by  its  superintendent,  and  known 
as  '^Circular  No.  21,"  addressed  to  all  agents,  yardmasters,  and 
others  concerned,  in  and  by  which  last-mentioned  circular  the 
company  again  gave  notice  to  each  of  its  employees  of  the  pre- 
cise requirements  of  the  said  act  of  Congress,  and  required  strict 
and  full  compliance  with  all  of  its  provisions  by  each  of  its  em- 
ployees, a  copy  of  both  of  which  circulars  the  company  caused 
to  be  placed  on  all  bulletin  boards  at  each  of  its  terminals,  for 
the  information,  guidance,  and  instruction  of  all  trainmen  and 
other  employees  in  any  way  connected  with  the  loading,  un- 
loading or  transportation  of  livestock,  or  the  operation  of  trains 
containing  such  stock.  The  answer  also  alleges  that  the  defend- 
ant company  necessarily  intrusted  the  control  and  movement  of 
all  trains,  including  the  one  containing  the  horses  in  question, 
to  the  supervision  and  direction  of  its  chief  dispatchers  and  as- 
sistant dispatchers  at  Great  Falls,  Mont.,  where  its  principal 
office  and  its  division  headquarters  are  located,  and  alleges  that 
said  dispatchers  had,  long  before  the  time  of  the  shipment  in 
question,  been  furnished  with  a  printed  copy  of  the  said  act  of 
Congress,  and  had  been  directed  in  writing  to  at  all  times  con- 
form to  the  provisions  of  that  statute,  and  to  so  direct  and  con- 
trol the  movement  of  live  stock  trains  as  to  always  insure  the 
unloading  of  live  stock  for  rest,  feed,  and  water  in  the  manner 
and  within  the  periods  prescribed  by  the  said  law;  that  through 
the  oversight,  forgetfulness,  and  unintentional  neglect  of  the 
said  dispatchers,  and  not  otherwise,  no  notice  was  given  to  the 
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company's  agent  at  the  station  of  Clancy  that  a  train  containing 
live  stock  was  being  transported  over  the  company's  railroad, 
and  no  authority  or  direction  was  given  by  any  of  the  said  dis- 
patchers for  the  unloading  of  the  said  stock  at  the  said  station; 
that  the  said  Hve  stock  was  under  those  circumstances  confined 
on  the  defendant  company's  cars  for  a  longer  period  than  28 
hours  without  being  unloaded  for  rest,  water,  and  feeding,  and 
that  the  failure  to  so  unload  was  not  prevented  by  storm  or 
other  accidental  or  unavoidable  causes  which  could  not  have 
been  anticipated  or  avoided  by  the  exercise  of  due  diligence  and 
foresight  on  the  part  of  the  defendant  company's  employees, 
nor  were  the  said  animals  carried  in  cars  in  which  they  had  or 
could,  conveniently  have  had  proper  feed,  water,  and  oppor- 
tunity to  rest ;  that  by  reason  of  those  conditions  and  occurrences 
the  present  action  was  instituted  by  the  government  against  the 
defendant  company  to  recover  the  sum  of  $500  as  a  penalty  pre- 
scribed by  the  said  act  of  Congress,  and  for  the  costs  of  such 
suit. 

The  act  of  Congress  of  June  29,  1906,  is  entitled  "An  act  to 
prevent  cruelty  to  animals  while  in  transit  by  railroad  or  other 
means  of  transportation  from  one  state  or  territory  or  the  Dis- 
trict of  Columbia  into  or  through  anothier  state  or  territory  of 
the  District  of  Columbia,  and  repealing  sections  forty-three  hun- 
dred and  eighty-six,  forty-three  hundred  and  eighty-seven,  forty- 
three  hundred  and  eighty-eight,  forty-three  hundred  and  eighty- 
nine,  and  forty-three  hundred  and  ninety  of  the  United  States 
Revised  Statutes,'*  the  first,  second,  third,  and  fourth  sections 
of  which  are  as  follows. 

"Section  1.  That  no  railroad,  express  company,  car  company, 
common  carrier  other  than  by  water,  or  the  receiver,  trustee, 
or  lessee  of  any  of  them,  whose  road  forms  any  part  of  a  line 
of  road  over  which  cattle,  sheep,  swine,  or  other  animals  shall 
be  conveyed  from  one  state  or  territory  or  the  District  of  Co- 
lumbia into  or  through  another  state  or  territory  or  the  Dis- 
trict of  Columbia,  or  the  owners  or  masters  of  steam,  sailing,  or 
other  vessels  carrying  or  transporting  cattle,  sheep,  swine,  or 
other  animals  from  one  state  or  territory  or  the  District  of  Co- 
lumbia into  or  through  another  state  or  territory  or  the  District 
of  Columbia,  shall  confine  the  same  in  cars,  boats,  or  vessels  of 
any  description  for  a  period  longer  than  twenty-eight  consec- 
utive hours  without  unloading  the  same  in  a  humane  manner, 
into  properly  equipped  pens  for  rest,  water,  and  feeding,  for  a 
period  of  at  least  five  consecutive  hours,  unless  prevented  by 
storm  or  by  other  accidental  or  unavoidable  causes  which  can- 
not be  anticipated  or  avoided  by  the  exercise  of  due  diligence 
and  foresight:  Provided,  that  upon  the  written  request  of  the 
owner  or  person  in  custody  of  that  particular*  shipment,  which 
written  request  shall  be  separate  and  apart  from  any  printed 
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bill  of  lading,  or  other  railroad  form,  the  time  of  confinement 
may  be  extended  to  thirty-six  hours.  In  estimating  such  con- 
finement, the  time  consumed  in  loading  and  unloading  shall  not 
be  considered,  but  the  time  during  which  the  animals  have  been 
confined  without  such  rest  or  food  or  water  on  connecting  roads 
shall  be  included,  it  being  the  intent  of  this  act  to  prohibit  their 
continuous  confinement  beyond  the  period  of  twenty-eight  hours, 
except  upon  the  contingencies  here'inbefore  stated:  Provided, 
that  it  shall  not  be  required  that  sheep  be  unloaded  in  the  night- 
time, but  where  the  time  expires  in  the  nighttime  in  case  of  sheep 
the  same  may  continue  in  transit  to  a  suitable  place  for  unload- 
ing, subject  to  the  aforesaid  limitation  of  thirty-six  hours. 

"Sec.  2.  That  animals  so  unloaded  shall  be  properly  fed  and 
watered  during  such  rest  either  by  the  owner  or  person  having 
the  custody  thereof,  or  in  case  of  his  default  in  so  doing,  then 
by  the  railroad,  express  company,  car  company,  common  carrier 
other  than  by  water,  or  the  receiver,  trustee,  or  lessee  of  any 
of  them,  or  by  the  owners  or  masters  of  boats  or  vessels  trans- 
porting the  same,  at  the  reasonable  expense  of  the  owner  or 
person  in  custody  thereof,  and  such  railroad,  express  company, 
car  company,  common  carrier  other  than  by  water,  receiver, 
trustee,  or  lessee  of  any  of  them,  owners  or  masters,  shall  in 
such  case  have  a  lien  upon  such  animals  for  food,  care,  and 
custody  furnished,  collectible  at  their  destination  in  the  same 
manner  as  the  transportation  charges  are  collected,  and  shall  not 
be  liable  for  any  detention  of  such  animals  when  such  detention 
is  of  reasonable  duration,  to  enable  compliance  with  section  one 
of  this  act;  but  nothing  in  this  section  shall  be  construed  to 
prevent  the  owner  or  shipper  of  animals  from  furnishing  food 
therefor,  if  he  so  desires. 

"Sec.  3.  That  any  railroad,  express  company,  car  company, 
common  carrier  other  than  by  water,  or  the  receiver,  trustee, 
or  lessee  of  any  of  them,  or  the  master  or  owner  of  any  steam, 
sailing,  or  other  vessel  who  knowingly  and  willfully  fails  to 
comply  with  the  provisions  of  the  two  preceding  sections  shall 
for  every  such  failure  be  liable  for  and  forfeit  and  pay  a  penalty 
of  not  less  than  one  hundred  nor  more  than  five  hundred  dol- 
lars: Provided,  that  when  animals  are  carried  in  cars,  boats, 
or  other  vessels  in  which  they  can  and  do  have  proper  food, 
water,  space,  and  opportunity  to  rest  the  provisions  in  regard  to 
their  being  unloaded  shall  not  apply. 

"Sec.  4.  That  the  penalty  created  by  the  preceding  section 
'^hall  be  recovered  by  civil  action  in  the  name  of  the  United 
States  in  the  Circuit  or  District  Court  holden  within  the  district 
where  the  violation  may  have  been  committed  or  the  person  or 
corporation  resides  or  carries  on  business;  and  it  shall  be  the 
duty  of  United  States  attorneys  to  prosecute  all  violations  of 
this  act  reported  by  the  Secretary  of  Agriculture,  or  which  come 
to  their  notice  or  knowledge  by  other  means." 
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/.  Parker  Veacev,  for  plaintiff  in  error. 
Carl  Rasch,  U.  S.  Atty. 

Before  Gilbert,  Ross,  and  Morrow,  Circuit  Judges. 

Ross,  Circuit  Judge  (after  stating  the  facts  as  above).  From 
the  foregoing  statement  it  will  be  seen  that  the  answer  itself  ex- 
pressly alleges  that  the  horses  in  question  were  confined  on  the 
company's  cars  for  a  longer  period  than  28  hours  without  be- 
ing unloaded  for  rest,  water,  or  feeding,  and  that  its  failure  to 
so  unload  them  was  not  caused  by  storm,  or  other  accidental  or 
unavoidable  causes,  which  could  not  have  been  anticipated  or 
avoided  by  the  exercise  of  due  diligence  and  foresight  on  the 
part  of  the  company's  employees,  and  that  the  horses  were  not 
carried  in  cars  in  which  they  had,  or  could  conveniently  have 
had,  feed,  water,  or  opportunity  to  rest.  The  answer  further 
expressly  alleges  that  the  cause  of  this  violation  of  the  provi- 
sions of  the  statute  was  that: 

*'By  and  through  the  oversight,  forget  fulness,  and  uninten- 
tional neglect  of  said  dispatchers,  and  not  otherwise,  no  notice 
was  given  to  the  defendant's  agent  at  said  station  of  Clancy 
that  a  train  containing  live  stock  was  being  transported  over 
defendant's  line,  and  would  arrive  at  said  station,  and  no  au- 
thority or  direction  was  given  by  said  dispatchers  for  the  un- 
loading of  said  stock  at  said  station." 

The  sole  defense  is  that  the  statute  imposes  the  penalty  only 
on  the  carrier  "who  knowingly  and  willfully"  fails  to  comply 
with  its  provisions;  and  it  is  earnestly  contended  for  the  plain- 
tiff in  error  that  the  company  here  did  not  **knowingly  and  will- 
fully" confine  the  horses  for  the  time  and  under  the  circum- 
stances stated.  Its  counsel  insists  that  the  case  if  not  a  criminal 
one,  is  at  least  of  a  criminal  nature,  and  that  to  it  should  be 
applied  the  same  strict  rules  of  construction  and  of  evidence 
which  are  applied  in  criminal  prosecutions.  In  that  position  he 
is  supported  by  the  cases  of  the  United  States  v.  Louisville  & 
N.  R.  R.  Co.  (D.  C.)  157  Fed.  979,  and  United  States  v.  Illinois 
Central  Railroad  Company  (D.  C.)  156  Fed.  182.  But  we  are 
unable  to  take  that  view  of  the  matter.  We  do  not  understand 
the  statute  to  make  a  violation  of  its  provisions  a  crime.  It  is 
true  that  a  penalty  is  imposed  for  its  violation,  but  the  penalty 
is  a  pecuniary  one  only,  which  Congress  expressly  provided  shall 
be  recovered  by  civil  action  in  the  name  of  the  United  States, 
having,  as  we  think,  the  ordinary  incidents  of  a  civil  action. 
This  view  is  in  accord  with  that  taken  of  the  same  and  of  a 
similar  statute  in  the  cases  of  United  States  v.  Southern  Pa- 
cific Railroad  Company  (D.  C.)  175  Fed.  459,  United  States  v. 
Central  of  Georgia  Railway  Company  (D.  C.)  157  Fed.  895, 
United  States  v.  Philadelphia  &  Reading  Railway  Company  (D. 
C.)  160  Fed.  696,  and  United  States  v,  Baltimore  &  O.  S.  W. 
Railroad  Company  (C.  C.  A.)   159  Fed.  33. 
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The  company,  being  a  corporation,  could*  of  course,  only  act 
through  agents,  and  its  answer  expressly  alleges  that  the  horses 
in  question  were  confined  on  its  cars  in  violation  of  the  statute 
by  reason  of  the  "oversight,  forgetfulness,  and  unintentional 
neglect'*  of  its  train  dispatchers.  As  was  held  by  the  court  be- 
low, we  think  the  facts  expressly  alleged  in  the  answer  nega- 
tive the  claim  that  the  failure  to  rest,  feed,  and  water  the  horses 
was  not  the  result  of  knowledge  and  willfulness  on  the  part  of 
the  company.  It  knew  through  its  agents,  and  through  them  only 
could  know,  that  the  horses  were  loaded  on  its  cars,  when  their 
transporation  commenced,  where  it  should  rest,  water,  and  feed 
them  as  required  by  the  statute,  instead  of  doing  which  it, 
through  its  agents,  continued*  to  carry  them  in  its  cars  longer 
than  the  statutory  period  of  28  hours  without  rest,  feed,  or  water. 
When  the  company  did  this,  according  to  its  own  avermentis,  by 
and  through  the  only  means  it  transported  or  could  transport 
them  at  all,  namely,  its  agents,  we  do  not  think  it  can  be  heard 
to  say  that  it  did  not  do  so  "knowingly  and  willfully^* 

The  judgment  is  affirmed. 


Summerlin  v.  Seaboard  Air  Line  Ry. 

(Supreme  Court  of  Florida,  Division   B,  Oct.  27,  1908.     Headnotes 

Filed  Dec.  4,  1908.) 

[47  So.  Rep.  537.] 

Carriers — Carriage  of  Live  Stock — Liability — Inherent  Qualities.'*' — 
The  liability  of  a  common  carrier  as  an  insurer  does  not  extend  to  any 
damage  resulting  from  an  intrinsic  cause  against  which  care  and 
foresight  could  not  provide,  for  such  cause  is  within  the  principle 
which  excuses  common  carriers  from  loss  or  damage  resulting  from 
the  act  of  God.  Under  this  rule  the  liability  of  the  carrier,  undertak- 
ing to  transport  live  stock  for  those  who  choose  to  employ  him,  does 
not  extend  to  any  damage  resulting  from  the  nature,  disposition,  or 
viciousness  of  the  animal. 

*For  the  authorities  in  this  series  on  the  question  whether  a  com- 
mon carrier's  liability  is  that  of  an  insurer,  see  first  foot-note  ap- 
pended to  Cleveland,  etc.,  Ry.  Co.  v.  Louisville  Tin  &  Stove  Co. 
(Ky.),  30  R.  R.  R.  672,  53  Am.  &  Eng.  R.  Cas.,  N.  S..  672;  last  foot- 
note appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Citizens'  Bank  (Ark.),  30 
R.  R.  R.  290,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  290;  first  foot-note  ap- 
pended to  Church  v.  Chicago,  etc.,  Ry.  Co.  (Neb.),  29  R.  R.  R.  307, 
52  Am.  &  Eng.  R.  Cas.,  N.  S.,  307;  second  foot-note  appended  to 
Cleveland,  etc.,  Ry.  Co.  v.  Henry  (Ind.),  29  R.  R.  R.  266,  52  Am.  & 
Eng.  R.  Cas.,  N.  §.,  266;  iSwiney  v.  American  Express  Co.  (Iowa),  29 
R.  R.  R.  1,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 

31  R  R  R— 42 
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Carriers — Carriage  of  Live  Stock — ^Limitation  of  Liability.t — The 
doctrine  of  the  common  law,  which  holds  the  carrier  to  the  liability 
of  an  insurer,  does  not  deny  to  the  parties  to  the  shipment  the  right 
to  enter  into  contracts  with  reference  to  this  liability,  and  it  is  well 
settled  that  the  owner  and  the  carrier  may,  by  contract,  provide  for  a 
limitation  of  the  carrier's  liability  that  is  not  illegal  or  unreasonable. 

Carriers — Carriage  of  Live  Stock — Liability4 — Whenever  a  railroad 
company  receives  cattle  or  live  stock  and  undertakes  to  transport  the 
same  for  hire,  such  company  assumes  the  relation  of  a  common  car- 
rier, and  becomes  chargeable  with  the  duties  and  obligations  which 
are  incident  to  that  relation,  except  so  far  as  such  duties  and  re- 
sponsibilities may  legally  be  modified  by  special  contract. 

Carriers — Carriage  of  Goods — Limitation  of  Liability*! — A  common 
carrier  of  goods  cannot  legally  stipulate  for  exemption  from  liability 
for  losses  occasioned  by  its  own  negligence,  or  that  of  its  agents  or 
servants,  and  all  stipulations  for  exemption  from  negligence,  whether 
gross  or  ordinary,  are  ineffectual.  A  failure  to  exercise  the  care  and 
<iiligence  due  from  railroad  companies  as  common  carriers  is  negli- 
gence, without  any  legal  distinction  as  being  gross  or  ordinary. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hillsborough  County ;  Joseph  B.  Wall, 
Judge. 

Action  by  Samuel  Summerlin  against  the  Seaboard  Air  Line 
"Railway.  Judgment  for  defendant,  and  plaintiff  brings  error. 
Reversed. 

//.  S.  Hampton,  for  plaintiff  in  error. 

Geo.  P.  Raney  and  P.  0.  Knight,  for  defendant  in  error. 

Parkhill,  J.  The  plaintiff  in  error  sued  the  defendant  in 
error  in  the  circuit  court  for  Hillsborough  county  for  loss  and 
damage  occasioned  by  the  negligent  and  careless  transportation 
by  the  defendant  company  of  certain  beef  cattle  of  the  plaintiff 
from  Quincy,  Fla.  to  Tampa,  Fla.,  and  certain  live  hogs  of  the 
plaintiff  from  Hampton,  Fla.,  to  Tampa,  Fla. 

The  defendant,  for  plea,  said  "that  the  shipments  in  question 

tFor  the  authorities  in  this  series  on  the  question  whether  a  com- 
mon carrier  may  limit  its  liability,  see  first  foot-note  appended  to 
Houtz  V,  Union  Pac.  R.  Co.  (Utah),  28  R.  R.  R.  663,  51  Am.  &  Eng. 
R.  Cas.,  N.  S.,  663;  first  foot-note  appended  to  St.  Louis  &  S.  F.  R. 
Co.  V.  Phillips  (Okl.),  22  R.  R.  R.  201,  45  Am.  &  Eng.  R.  Cas.,  N.  S., 
201. 

tFor  the  authorities  in  this  series  on  the  question,  who  are.  and 
are  not,  common  carriers,  see  foot-note  appended  to  State  v.  Union 
Stock  Yards  Co.  (Neb.),  28  R.  R.  R.  689,  51  Am.  &  Eng.  R.  Cas.,  N. 
S..  689;  second  foot-note  appended  to  Cleveland,  etc..  Ry.  Co.  v. 
Henry  (Ind.),  29  R.  R.  R.  266,  52  Am.  &  Eng.  R.  Cas.,  N.  S..  266. 

§See  first  foot-note  appended  to  Southern  Express  Co.  v.  Gibbs 
(Ala.),  30  R.  R.  R.  271,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  271. 
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were  made  under  and  by  virtue  of  a  certain  contract  entered  into 
by  and  between  the  shipper  and  the  defendant,  wherein  the  ship- 
per did  assume  and  release  the  railroad  company  from  all  injury, 
loss,  damage,  or  depreciation  which  the  animals,  or  either  of 
them,  might  suffer  in  consequence  of  either  of  them  being  weak 
or  injuring  themselves  or  each  other,  or  in  consequence  of  over- 
loading, heat,  suffocation,  fright,  or  viciousness,  and  for  all 
other  causes  incidental  to  railroad  transportation,  and  which  shall 
not  have  been  caused  by  the  fraud  or  gross  negligence  of  the 
railroad  company;  and  this  defendant  avers  that  the  injuries 
complained  of  were  not  caused  by  either  the  fraud  or  gross 
negligence  of  the  railroad  company,  but  were  due  to  overload- 
ing, heat,  and  suffocation  of  said  animals,  and  other  causes  in- 
cidental to  railroad  transportation,  of  all  of  which  it  puts  itself 
upon  the  country." 

The  court  overruled  a  demurrer  to  this  plea  "on  the  ground 
that  the  plea  set  up  a  valid  contract  between  the  plaintiff  or 
shipper  and  the  defendant  company  or  carrier,  and  the  declara- 
tion fails  to  allege  that  the  injury  to  the  live  stock  was  occa- 
sioned by  the  fraud  or  gross  negligence  of  the  company  or  its 
employees."  The  plaintiff  not  desiring  to  amend  his- declaration, 
judgment  was  entered  for  the  defendant,  and  the  plaintiff  sued 
out  a  writ  of  error. 

In  Clyde  Steamship  Co.  v.  Burrows,  36  Fla.  121,  18  South. 
349,  we  pointed  out  that  common  carriers,  by  the  common-law 
rule,  are  held  to  a  very  strict  accountability  for  the  loss  of  goods 
and  chattels  received  for  carriage;  such  accountability  being  in- 
dependent of  contract  and  imposed  by  law  on  grounds  of  public 
policy  and  commercial  necessity  for  the  protection  of  the  owner 
of  the  property.  The  court  said:  "In  the  absence  of  special 
contract  restricting  or  modifying  a  common  carrier's  common- 
law  liability  in  some  particular  which  the  courts  may  not  con- 
sider unreasonable  or  subversive  of  public  policy,  such  carrier 
is  an  insurer  against  all  risks  of  loss  or  injury,  except  those  re- 
sulting directly  from  the  act  of  ^God  or  the  public  enemy  and 
without  the  intervention  of  human  agency  while  the  carrier  is 
in  line  of  duty."  Where  the  happening  of  the  injury  has  been 
contributed  to  by  the  carrier,  or  would  not  have  resulted  from 
the  act  of  God  but  for  the  carrier's  negligence  or  departure  from 
the  line  of  his  duty,  he  is  not  protected.  The  liability  of  a 
common  carrier  as  an  insurer  does  not  extend  to  any  damage 
resulting  from  any  intrinsic  cause  against  which  care  and  fore- 
sight could  not  provide,  for  such  cause  is  within  the  principle 
which  excuses  common  carriers  from  loss  or  damage  resulting 
from  the  act  of  God.  Xorris  r.  Savannah,  F.  &  W.  Ry.  Co.,  23 
Fla.  182,  1  South.  475,  11  Am.  St.  Rep.  355.  Under  this  rule 
the  liability  of  the  carrier,  undertaking  to  transport  live  stock 
for  those  who  choose  to  employ  him,  does  not  extend  to  any 
damage  resulting  from  the  nature,  disposition,  or  viciousness  of 
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the  animal.  East  Tennessee,  V.  &  G.  R.  Co.  v.  Johnston,  75 
Ala.  596,  51  Am.  Rep.  489;  Cooper  v,  Raleigh  &  G.  R.  Co.,  110 
Ga.  659,  36  S.  E.  240. 

The  doctrine  of  the  common  law,  which  holds  the  carrier  to 
the  liability  of  an  insurer,  does  not  deny  to  the  parties  to  the 
shipment  the  right  to  enter  into  contracts  with  reference  to  this 
liability,  and  it  is  well  settled  that  the  owner  and  the  carrier 
may  by  contract  provide  for  a  limitation  of  the  carrier's  liability 
that  is  not  illegal  or  unreasonable.  Atlanta  Coast  Line  R.  Co.  v. 
Dexter  &  Conner,  50  Fla.  180,  39  South.  634;  1  Hutchinson  on 
Carriers,  §  419,  and  cases  cited;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Witty.,  32  Neb.  275,  49  N.  W.  183,  29  Am.  St.  Rep.  436.  When- 
ever a  railroad  company,  therefore,  receives  cattle  or  live  stock 
and  undertakes  to  transport  the  same  for  hire,  such  company 
assumes  the  relation  of  a  common  carrier  and  becomes  charge- 
able with  the  duties  and  obligations  wtiich  are  incident  to  that  rela- 
tion, except  so  far  as  such  duties  and  responsibilities  may  legally 
be  modified  by  special  contract.  Hutchinson  on  Carriers,  §  221 ; 
Moulton  V,  St.  Paul,  M.  &  Ry.  Co.,  31  Minn.  85,  16  N.  W.  497,47 
Am.  Rep.  781. 

A  common  carrier  of  goods,  however,  cannot  legally  stip- 
ulate for  exemption  from  liability  for  losses  and  injuries  occas- 
ioned by  its  own  negligence  or  that  of  its  agents  or  servants. 
Such  a  stipulation  is,  in  this  county  regarded  as  contrary  to  a 
public  policy  which  recognizes  the  inequality  of  the  parties  to 
the  contract  of  shipment  at  the  time  of  its  execution,  and  the 
exercise  and  enjoyment  by-  the  common  carrier  of  franchises 
granted  for  a  public  purpose  and  for  the  public  benefit.  It  is  not 
simply  a  question  between  the  carrier  and  the  single  individual 
w'ith  whom  the  contract  is  made.  It  is  a  question  of  public  in- 
terest on  the  one  hand  and  public  duty  on  the  other.  In  dis- 
cussing the  question  of  the  public  concern  with  reference  to  these 
stipulations,  Mr.  Justice  Bradley,  speaking  for  the  court  in  Rail- 
road Co.  V,  Lockwood,  17  Wall.  357,  21  L.  Ed.  627,  says:  "If 
the  customer  had  any  real  freedom  of  choice,  if  he  had  a  reason- 
able and  practicable  alternative,  and  if  the  employment  of  the 
carrier  were  not  a  public  one,  charging  him  with  the  duty  of  ac- 
corAmodating  the  public  in  the  line  of  his  employment,  then,  if 
the  customer  chose  to  assume  the  risk  of'  negligence, 
it  could  with  more  reason  be  said  to  be  his  private 
affair,  and  no  concern  of  the  public.  But  the  condition  of  things 
is  entirely  different,  and  especially  so  under  the  modified  arrange- 
ments which  the  carrier  trade  has  assumed.  The  business  is 
mostly  concentrated  in  a  few  powerful  corporations,  whose  posi- 
tion in  the  body  politic  enables  them  to  control  it.  They  do  in 
fact  control  it,  and  impose  such  conditions  upon  travel  and  trans- 

¥Drtation  as  they  see  fit,  which  the  public  is  compelled  to  accept, 
hese  circumstances  furnish  an  additional  argument,  if  any  were 
needed,  to  show  that  the  conditions  imposed  by  common  carriers 
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ought  not  to  be  adverse  (to  say  the  least)  to  dictates  of  public 
policy  and  morality.  The  status  and  relative  position  of  the  par- 
ties render  any  such  conditions  void.  Contracts  of  common  car- 
riers, like  those  of  persons  occupying  a  fiduciary  character,  giving 
them  a  position  in  which  they  can  take  undue  advantage  of  the 
persons  with  whom  they  contract,  must  rest  upon  their  fairness 
and  reasonableness."  See  Thompson's  Com.  on  Neg.  §  6507,  and 
cases  cited ;  1  Hutchinson  on  Carriers,  §  453 ;  Clark  on  Contracts, 
§  203 ;  6  Cyc.  391 ;  5  Am.  &  Eng.  Ency.  Law,  458 ;  Western  Union 
Tel.  Co.  V.  Milton,  53  Fla.  484,  43  South.  495,  11  L.  R.  A.  (N.  S.) 
560. 

Some  courts  which  have  been  inclined  to  recognize  the  validity 
of  contracts  relieving  carriers  from  liability  for  negligence  have 
drawn  a  distinction  between  ordinary  negligence  and  gross  neg- 
ligence, as  has  been  attempted  to  be  done  by  the  carrier  in  the  in- 
stant case.  In  Illinois  the  cases  indicate  a  leading  in  favor  of  al- 
lowing the  exemption  from  liability  for  ordinary  negligence  of 
servants;  but  they  deny  the  right  to  an  exemption  from  liability 
for  damages  resulting  from  gross  negligence  of  the  carrier  or 
his  employees.  This  is  also  the  view  of  the  courts  of  Georgia 
(See  Cooper  v.  Raleigh  &  G.  R.  Co.,  110  Ga.  659,  36  S.  E.  240) 
and  South  Dekota  (See  Meuer  v,  Chicago,  M.  &  St.  P.  Ry.  Co., 
5  S.  D.  568,  59  N.  W.  945,  25  L.  R.  A.  81,  49  Am.  St.  Rep.  898), 
where  it  is  claimed  that  the  statute  allowing  the  carrier  to  limit 
his  liability  by  express  contract  permits  stipulations  against  lia- 
bility for  ordinary  negligence. 

This  assumed  distinction  is  repudiated  by  other  courts,  and,  in 
the  absence  of  a  statute  controlling  us,  we  will  adhere  to  the  rule, 
supported  by  reason  and  authority,  that  denies  the  carrier  the 
right  to  contract  for  an  exemption  of  any  degree  of  negligence, 
and  hold  to  be  ineffectual  all  stipulations  for  exemption  from  li- 
ability on  account  of  negligence,  whether  gross  or  ordinary. 
Thompson's  Com.  on  Neg.  §  6511 ;  6  Cyc.  391 ;  Michigan  South- 
ern &  Northern  Indiana  R.  Co.  v,  Heaton,  37  Ind.  448,  10  Am. 
Rep.  89;  Shriver  v,  Sioux  City  &  St.  P.  R.  Co.,  24  Minn.  506, 
31  Am.  Rep.  353;  Moulton  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  31 
Minn.  85,  16  N.  W.  497,  47  Am.  Rep.  781 ;  Balitmore  &  O.  S. 
W.  Ry.  Co.  V.  Ragsdale,  14  Ind.  App.  406,  42  N.  E.  1106. 

A  failure  to  exercise  the  care  and  diligence  due  from  railroad 
companies  as  common  carriers  is  negligence,  without  any  legal 
distinction  as  being  gross  or  ordinary.  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Witty,  32  Neb.  275,  49  N.  W.  183,  29  Am.  St.  Rep.  436. 

The  contract  in  question  here,  seeking  to  exonerate  the  de- 
fendant company  from  liability  for  all  except  gross  negligence,  is 
obnoxious  to  the  rule  here  announced.  The  court  erred  in  over- 
ruling the  demurrer  to  the  plea,  and  the  cause  is  reversed. 

Taylor  and  Hocker,  JJ.,  concur. 

Shackleford,  C.  J.,  and  Cockrell  and  Whitfield,  JJ.,  con- 
cur in  the  opinion. 
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State  v,  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  North  Carolina,  Nov.  5,  1908.) 

[62  S.   E.  Rep.  755.] 

Sunday — Operation  of  RailroadB — Prosecution — Burden  of  Proof. — 

Under  Revisal  1905,  §  3844,  prohibiting  a  railroad  company  from  per- 
mitting the  running  of  certain  trains  on  Sunday,  permission  is  an  es- 
sential ingredient  of  the  offense,  and,  thougfh  the  mere  running  of  a 
train  may  support  a  conviction,  proof  of  that  fact  does  not  place  the 
burden  upon  the  company  to  show  that  the  train  was  run  without  its 
permission;  the  jury  being  bound  to  consider  all  the  evidence,  and 
find  beyond  a  reasonable  doubt  that  permission  existed. 

Criminal  Law — Instructions — Invasion  of  Jury's  Province. — An  in- 
struction in  a  prosecution  of  a  railway  company  for  permitting  a  train 
to  run  on  Sunday  that,  if  a  train  passed  through  a  specified  point  on  a 
specified  Sunday  pulled  by  an  engine  belonging  to  the  company,  the 
company  should  be .  convicted,  unless  defendant's  evidence  showed 
that  the  train  was  run  without  its  permission,  was  error,  since  the  ulti- 
mate fact  of  guilt  was  for  the  jury,  and  not  the  court,  to  declare. 

Criminal  Law — Appeal — Matters  Not  of  Record. — The  Supreme 
Court  cannot  refer  to  matters  not  stated  in  the  record. 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Wilson  County ;  Lyon,  Judge. 

The  Atlantic  Coast  Line  Railroad  Company  was  convicted  of 
permitting  a  train  to  run  on  Sunday,  in  violation  of  Revisal  1SK)5, 
§  3844,  and  it  appeals.  New  trial  granted. 

This  is  an  indictment  for  permitting  a  train  of  cars  to  be  run 
on  Sunday  between  sunrise  and  sunset,  contrary  to  section  3844 
of  the  Revisal  1905,  which  is  as  follows:  **If  any  railroad  com- 
pany shall  permit  the  loading  or  unloading  of  any  freight  car  on 
Sunday,  or  shall  permit  any  car,  train  of  cars,  locomotive  to  be  run 
on  Sunday  on  any  railroad  (except  the  trains  specified  in  the  sec- 
tion), such  railroad  company  shall  be  guilty  of  a  misdemeanor 
in  each  county  where  such  car,  train  of  cars  or  locomotive  shall 
run,  or  in  which  any  such  freight  car  shall  be  loaded  or  unloaded, 
and  upon  conviction  shall  be  fined  not  less  than  five 
hundred  dollars  for  each  offense."  The  evidence  in- 
troduced by  the  state  tended  to  show  that  on  Sunday,  May  19» 
1907,  a  freight  train  passed  through  Wilson,  it  being  a  "solid 
coal  train,"  with  an  engine  and  tender  on  which  were  the  letters 
"A.  C.  L.,"  they  being  the  initial  letters  of  the  defendant's  corpo- 
rate name.  The  train  was  going  south  between  5  and  6  o'clock  p. 
m.  The  defendant  objected  to  this  evidence  in  apt  time,  because 
it  was  alleged  in  the  indictment  that  the  train  was  "run"  on  May 
1,  1908;  whereas,  the  proof  is  that  is  was  "run"  on  May  19,  1907. 
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The  objection  was  overruled,  and  the  defendant  excepted.  The 
evidence  of  the  defendant  tended  to  show  that  those  having  the 
authority  to  supervise  and  control  the  movement  of  trains  on  the 
defendant's  road  had  positively  forbidden  the  operation  or  run- 
ning of  any  train  on  Sunday,  contrary  to  the  provisions  of  the 
statute.  This  evidence  was  in  the  form  of  special  instructions 
to  subordinates  in  the  service,  who  had  the  immediate  charge  of 
the  operation  of  trains,  whose  duty  it  was  to  obey  all  orders  re- 
ceived from  their  superiors.  It  was  also  in  evidence  that  the  train 
mentioned  in  the  indictment  was  run  without  the  knowledge  or 
consent  of  the  defendant,  and  in  violation  of  previous  orders 
issued  by  it.  The  court  charged  the  jury  as  follows:  "If  you 
find  that  the  freight  train  loaded  entirely  with  coal  passed  through 
Wilson  on  May  19,  1907,  before  sunset,  pulled  by  an  engine  be- 
longing to  the  defendant,  then  you  should  find  the  defendant 
guilty,  unless  the  evidence  offered  on  the  part  of  the  defendant 
satisfies  you  that  said  train  was  running  without  the  permission 
of  the  defendant.  The  burden  of  proof  on  the  question  whether 
the  train  was  run  by  the  permission  of  the  defendant  is  on  the  de- 
fondant."  To  this  instruction  the  defendant  excepted.  The  court 
further  instructed  the  jury  that  the  ownership  of  the  coal  and 
the  purpose  for  which  it  was  transported  was  immaterial.  De- 
fendant excepted.  The  defendant  was  convicted.  A  motion 
for  a  new  trial  having  been  overruled  and  judgment  pronounced 
upon  the  verdict,  the  defendant  appealed. 

Hayden  Clements,  Ass't  Atty,  Gen.  for  the  State. 

F.  A,  &  S.  A.  Woodward  and  Ay  cock  &  Daniels,  for  defendant. 

Walker,  J.  (after  stating  the  facts  as  above).  The  offense 
created  by  the  statute  in  question  consists  in  the  running  of 
trains  on  Sunday  by  permission  of  the  railway  company.  The 
statute  is  not  so  worded  as  to  withdraw  from  its  operation,  by 
exception  or  proviso,  trains  which  are  run  without  the  consent 
of  the  railway  company,  but  the  permission  of  the  company  is 
made  an  essential  ingredient  of  the  offense,  and,  under  well- 
settled  rules  of  criminal  pleading,  the  state  is  called  upon  to  show 
the  permission  in  order  to  convict  the  defendant.  This  is  not  im- 
posing upon  the  state  a  burden  of  proof  which  it  is  impossible 
to  carry  or  requiring  it  to  prove  a  fact,  the  existence  of  which 
can  be  more  easily  established  by  the  defendant,  for  the  plain 
reason  that,  when  the  state  has  shown  that  the  train  was  actually 
run  on  Sunday,  it  has  adduced  evidence  sufficient  to  warrant  the 
jury  to  infer  that  it  was  done  with  defendant's  permission.  It 
is  a  circumstance  sufficient,  at  least,  to  support  a  conviction.  It 
cannot  be  said,  though,  that  the  defendant  is  guilty  simply  because 
the  train  was  drawn  l3y  one  of  the  defendant's  locomotives,  for 
this  would  be  taking  evidence  of  the  fact  that  it  was  run  with  the 
permission  of  the  defendant  for  the  fact  itself.    Instead  of  charg- 
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ing  the  jury  as  he  did,  the  judge  should  have  instructed  them, 
not  that  the  burden  was  on  the  defendant  to  show  that  the  train 
was  run  without  its  permission,  which  was  telHng  them  practically 
that  the  burden  was  on  the  defendant  to  acquit  itself  of  the  charge, 
but  he  should  have  charged  that  they  should  consider  all  of  the 
testimony  and  find  as  a  fact  beyond  a  reasonable  doubt  that 
the  defendant  had  permitted  the  train  to  be  run  on  Sunday 
before  they  could  convict.  The  permission  of  the  defendant  is 
as  necessary  to  the  completeness  of  the  offense  as  the  running 
of  the  train  itself.  It  is  of  the  very  substance  of  the  crime.  In- 
stead of  thus  charging  the  jury,  the  court  excluded  the  doctrine 
of  reasonable  doubt  from  their  consideration  by  making  the  ver- 
dict of  guilty  to  depend  upon  the  finding  of  a  single  evidentiary 
fact,  and  placing  the  burden  of  disproving  the  leading  constituent 
element  of  the  crime  upon  the  defendant.  The  court,  under  this 
statute,  misplaced  the  burden  of  proof.  It  was  upon  the  state 
and  did  not  shift  during  the  trial.  The  distinction  is  between  a 
fact  which  is  made  an  essential  element  of  the  crime  by  the  statute, 
and  one  which,  by  virtue  of  a  proviso  or  otherwise,  merely  with- 
draws the  particular  case  from  its  operation,  or  excludes  it  f rgm 
the  prohibited  class.  Many  illustrations  of  it  are  to  be  found  in 
our  decisions. 

The  instruction  in  this  case  is  not  substantially  different  from 
the  one  given  in  State  v.  Railroad,  145  N.  C.  570,  59  S.  E.  1048. 
If  the  judge  had  submitted  the  case  to  the  jury  upon  the  entire 
evidence,  giving  the  defendant  the  benefit  of  the  doctrine  of  rea- 
sonable doubt,  and  then  told  them  that  if  they  found  the  two 
essential  facts,  that  the  train  was  run  on  Sunday  and  with  the 
permission  of  the  defendant,  the  charge  would  have  been  in  accord- 
ance with  our  ruling  in  that  case.  That  was  not  done,  but  the  de- 
fendant was  erroneously  placed  at  a  disadvantage  by  being  re- 
quired virtually  to  disprove  the  fact  of  permission.  The  jury 
must  find  the  fact  of  guilt.  The  judge  only  declares  the  law.  In 
State  V.  Simmons,  143  N.  C.  618,  619,  56  S.  E.  703,  we  said : 
"The  jury  are  the  constitutional  judges,  not  only  of  the  truth 
of  testimony,  but  of  the  conclusions  of  the  fact  resulting  there- 
from. The  evidence  may  in  the  opinion  of  the  court 
have  been*  ever  so  strong  against  the  defendant,  yet  it 
was  for  the  jury  to  find  the  ultimate  fact  of  guilt,  without  any 
suggestion  from  the  court,  direct  or  indirect,  as  to  what  that 
finding  should  be.  State  v,  Lilly,  116  N.  C.  1049,  21  S.  E.  563. 
The  presumption  of  innocence  and  the  doctrine  of  reasonable 
doubt  (alike)  require  that  method  to  be  pursued,  and  it  is  clearly 
enjoined  by  the  statute  we  have  cited  (Revisal  1905,  §  535),  the 
restraining  words  of  which  define  clearly  the  respective  func- 
tions of  court  and  jury  in  the  trial  of  causes." 

Upon  the  other  question,  as  to  the  burden  of  proof,  we  need 
only  refer  to  a  few  recent  cases  decided  by  this  court.    "The 
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general  rule  most  undoubtedly  is  that  the  truth  of  every  averment, 
whether  it  be  affirmative  or  negative,  which  is  necessary  to  con- 
stitute the  offense  charged,  must  be  established  by  the  prosecutor. 
The  rule  itself  is  but  another  form  of  stating  the  proposition 
that  every  man  charged  with  a  criminal  violation  of  the  law  is 
presumed  to  be  innocent  until  shown  to  be  guilty,  and  it  is 
founded,  it  is  said,  upon  principles  of  natural  justice,  and  so  for- 
cibly has  it  commended  itself  by  its  wisdom  and  humanity  to  the 
consideration  of  this  court  that  it  has  never  felt  willing,  whatever 
circumstances  of  difficulty  might  attend  any  given  case,  to  dis- 
regard it."  State  V.  Wilbourn,  87  N.  C.  532.  That  case  was  ap- 
proved in  State  v.  Connor,  142  N.  C.  700,  55  S.  E.  787.  Even 
if  the  burden  of  proving  that  there  was  no  permission  to  run  the 
train  was  upon  the  defendant,  the  charge  is  still  erroneous,  be- 
cause the  ultimate  fact  of  guilt*  was  for  the  jury  to  find  from  all 
the  evidence,  and  not  for  the  court  to  declare.  State  v,  Woodly, 
47  N.  C.  276;  State  v,  Evans,  50  N.  C.  250;  State  v.  McDaniel, 
84  N.  C.  803.  The  last  three  cases  are  cited  with  approval  in 
State  V,  Wilbourn,  supra. 

It  is  suggested  that  the  court  should  have  charged  the  jury  that, 
if  they  believed  the  evidence,  they  should  convict  the  defendant. 
The  court  could  not  well  have  instructed  the  jury  to  this  effect 
without  disregarding  material  evidence  in  the  case  which  tended 
to  show  the  defendant's  innocence.  It  is  quite  true  that  there  was 
evidence  of  the  defendant's  guilt,  but  it  was  for  the  jury  to  say 
at  last  whether  they  were  convinced  of  the  defendant's  guilt 
by  that  evidence,  when  weighed  with  the  other  evidence  in  the 
case.  We  are  not  permitted  to  refer  to  matters  not  stated  in  the 
recoid,  nor  could  the  court  below  or  the  jury  consider  them.  The 
statute  under  which  the  indictment  was  found  is  a  very  wise  and 
wholesome  one,  and  should  be  obeyed  by  the  railway  companies 
and  enforced  by  the  courts,  but  a  defendant  is  entitled  to  have  the 
question  of  its  violation  determined  by  the  well-settled  rules  of 
law,  and,  in  any  view  we  can  take  of  the  proceedings  in  the  court 
below,  we  think  this  was  not  done,  and  hence  there  was  error. 

New  trial. 


666       Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 


St.  Louis  &  S.  F.  R.  Co.  v.  State. 

(Supreme    Court  of   Arkansas,   Oct.   26,   1908.) 
[113  S.  W.  Rep.  203.] 

Commerce — Domestic  Commerce  of  States.'*' — To  bring  a  transport 
tation  of  freight  within  the  control  of  a  state  as  a  part  of  its  domestic 
commerce,  the  subject  transported  must  be  for  the  entire  distance 
carried  under  the  exclusive  jurisdiction  of  the  state. 

Commerce — ^"Interstate  Commerce."* — A  continuous  transportation 
of  freight  between  points  within  a  state  is  "interstate  commerce/* 
free  from  the  interference  of  the  state,  where  a  part  of  the  route  is 
outside  of  the  state  because  of  the  unsafe  condition  of  a  bridge 
forming  a  part  of  the  line  of  road  in  the  state  between  such  points. 

Appeal  from  Circuit  Court,  Randolph  County;  J.  W.  Meeks, 
Judge. 

Action  by  the  state  against  the  St.  Louis  &  San  Francisco 
Railroad  Company.  From  a  judgment  for  the  state,  defendant 
appeals.     Reversed,  and  action  dismissed. 

W,  F,  Evans  and  W.  J.  Orr,  for  appellant. 

Battle,  J.  The  state  of  Arkansas  seeks  to  recover,  by  this 
action,  of  the  St.  Louis  &  San  Francisco  Railroad  Company  the 
penalty  prescribed  by  statute  for  transporting  freight  at  a  greater 
rate  than  is  allowed  by  the  laws  of  this  state.  The  issues  in  the 
case  were  tried  upon  an  agreed  statement  of  facts,  which  is  as 
follows : 

"It  Is  stipulated  and  agreed  that  at  all  the  times  mentioned  in. 
the  complaint  the  defendant  was  and  now  is  a  railroad  corpora- 
tion, organized  under  the  laws  of  the  state  of  Missouri  and 
operating  a  line  of  road  in  and  through  the  counties  of  Clay, 
Greene,  Randolph,  Mississippi,  Poinsett,  Lawrence,  Craighead, 
Sharp,  and  Fulton,  in  Arkansas,  and  through  many  counties  in 
Missouri. 

"That  prior  to  May  3,  1907,  it  operated  a  line  of  road  through 
Hoxie  and  Cape  Girardeau,  via  a  bridge  over  and  across  Black 
river  near  Pocahontas,  Ark.;  also  a  line  between  Hoxie  and 
Jonesboro,  this  forming  a  line  between  Cape  Girardeau,  Mo., 
and  Jonesboro,  Ark. ;  that  Pocahontas  and  Diggers  are  stations 
on  said  line. 

"That  prior  to  May  3,  1907,  defendant  received  and  trans- 
ported car  load  shipments  over  the  said  line  between  the  sta- 

*See  second  foot-note  appended,  to  Patterson  v.  Missouri  Pac.  Ry. 
Co.  (Kan.).  29  R.  R.  R.  695,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  695;  first 
foot-note  appended  to  United  States  v.  Colorado  &  -N.  W.   Ry.  Ca 
(C.  C.  A.),  27  R.  R.  R.  758,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  758. 
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tions  of  Diggers,  Pocahontas,  and  Jonesboro,  and  other  sta- 
tions, over  said  bridge. 

"That  said  bridge  is  the  property  of  the  Randolph  County 
Bridge  Company,  a  corporation  organized  under  the  laws  of 
Arkansas. 

"That  on  May  3,  1907,  said  bridge  was  condemned  by  the 
civil  engineers  as  unsafe  for  the  passage  of  trains,  and  was 
unsafe  for  the  passage  of  trains  to  the  present  time;  that  since 
May  3,  1907,  defendant  has  transported  all  car  load  shipments 
between  Diggers  and  Jonesboro  and  Pocahontas  and  Jonesboro 
via  Poplar  Bluff,  Cape  Girardeau,  or  Chaffee,  stations  in  Mis- 
souri,  and  via  Big  Creek,  Ark.,  over  a  line  operated  by  this  de- 
fendant via  said  last-named  station,  and  it  has  refused  to  route 
any  car  load  shipments  via  the  Pocahontas  bridge  over  Black 
river  because  of  the  unsafe  condition  of  said  bridge. 

"That  it  has  applied  the  tariff  rates  established  between  Po- 
cahontas and  Jonesboro,  and  Biggers  and  Jonesboro,  via  Poplar 
Bluff  and  Cape  Girardeau,  and  not  the  tariff  which  would  apply 
between  Biggers,  Pocahontas,  and  Jonesboro  via  the  bridge. 

"That  it  has  not  since  May  3,  1907,  routed  any  car  load  ship- 
ments between  the  last-named  places  via  the  Pocahontas  or 
Black  River  bridge,  or  via  Hoxie,  Ark. 

"That  the  rates  charged  by  the  defendant  since  May  3,  1907, 
on  car  load  shipments  via  its  line  through  Missouri  and  between 
Biggers,  Pocahontas,  and  Jonesboro  exceeds  the  rates  fixed  by 
the  Railroad  Commission  of  Arkansas  and  in  force  during  said 
period  between  said  stations  via  the  Pocahontas  or  Black  River 
bridge." 

The  plaintiff  recovered  a  judgment  for  $500,  and  the  defend- 
ant appealed. 

The  only  question  in  the  case  is,  were  the  charges  appellant 
was  authorized  to  make  and  collect  for  transporting  freight  be- 
tween the  points  it  did  controlled  by  the  laws  of  Arkansas?  This 
question  was  decided  in  Hanley  r.  Kan'sas  City  Southern  Rail- 
way Co.,  187  U.  S.  617,  23  Sup.  Ct.  214,  47  L.  Ed.  333.  The 
facts  in  that  case  as  stated  in  the  opinion  were  as  follows :  "The 
plaintiff  owns  a  road  running  through  several  states  and  terri- 
tories. The  road,  after  leaving  Missouri,  runs  for  28  miles  and 
a  fraction  through  Arkansas  to  the  dividing  line  between  that 
state  and  the  Indian  Territory,  then  nearly  128  miles  in  the  ter- 
ritory, and  then  over  117  miles  in  Arkansas  again  to  Texas. 
There  is  also  a  branch  line  running  from  Ft.  Smith,  in  Arkansas, 
to  Spiro,  in  the  Indian  Territory,  about  a  mile  of  which  is  in 
the  state  and  15  in  the  territory:  and  there  are  other  branches. 
Goods  were  shipped  from  Ft.  Smith,  by  way  of  Spiro  and  the 
road  in  the  Indian  Territory,  to  Grannis,  in  Arkansas,  on  a 
through  bill  of  lading;  the  total  distance  being  a  little  more 
than  52  miles  in  Arkansas  and  nearly  64  in  the  Indian  Territory, 
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For  this  the  railroad  charged  a  sum  in  excess  of  the  rate  fixed 
by  the  railroad  commissioners,  and  was  summoned  before  them 
under  the  state  law.  The  commissioners  decided  that  the  com- 
pany was  liable 'to  a  penalty  under  the  state  statute,  assert  their 
right  to  fix  rates  for  continuous  transportation  between  tAvo 
points  in  Arkansas,  even  when  a  large  part  of  the  route  is  out- 
side the  state,  through  the  Indian  Territory  or  Texas,  and  in- 
tend to  enforce  compliance  with  these  rates."  The  court  held 
that  the  transportation  of  the  goods  in  that  case  was  interstate 
commerce,  and  was  under  the  regulation  of  Congress,  free  from 
interference  by  the  state  of  Arkansas,  and  that  **to  bring  the 
transportation  within  the  control  of  the  state,  as  part  of  its 
domestic  commerce,  the  subject  transported  must  be"  for  the 
entire  distance  carried  "under  the  exclusive  jurisdiction  of  the 
state." 

Following  Hanley  v,  Kansas  City  Southern  Ry.  Co.,  we  hold 
that  the  transportation  of  goods  in  this  case  was  interstate  com- 
merce, and  was  under  the  regulation  of  Congress,  free  from  the 
interference  of  the  state  of  Arkansas,  and  that  no  penalty  is  re- 
coverable in  this  action. 

Judgment  is  reversed,  and  the  action  dismissed. 


Robert  R.  Prentis,  Henry  C.  Stuart,  and  Joseph  E.  Willard, 
Individually  and  as  Constituting  the  State  Corporation  Com- 
mission of  Virginia,  and  R.  T.  Wilson,  Clerk  of  the  State 
Corporation  Commission  of  Virginia,  Appts.,  v.  Atlantic 
Coast  Line  Company.  Same,  Appts.,  v,  Chesapeake  & 
Ohio  Railway  Company.  Same,  Appts.,  v,  Chesapeake 
Western  RxVilway.  Same,  Appts.,  v,  Louisvjlle  &  Nash- 
ville Railroad  Company.  Same,  Appts.,  v,  Norfolk  & 
Western  Railway  Company.  Same,  Appts.,  zk  South- 
ern Railway  Company. 

(Argued  October  16,  19,  20,  1908.     Decided  November  30,  1908.) 

[29  Sup.  Ct.  Rep.  67.] 

Courts — Enjoining  Proceedings  in  State  "Court" — Establishment  of 
Railway  Rates — "Legislative  Proceedings." — Injunctive  relief  against 
railway  passenger  rates  as  fixed  by  the  Virginia  State  Corporation 
Commission  may  be  granted  by  a  Federal  court  if  such  rates  are 
confiscatory,  although,  for  some  purposes,  the  commission  is  a  court, 
since  proceedings  to  establish  rates  are  legislative,  and  therefore  are 
not  comprehended  by  the  provision  of  U.  S.  Rev.  Stat.  §  720.  U.  S. 
Comp.  iStat.  1901,  p.  581,  forbidding  Federal  courts  from  enjoining 
proceedings  in  state  courts,  which  provision  looks  to  the  character  of 
the  proceedings,  not  the  character  of  the  body. 
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Judgment— Res  Judicata— Establishment  of  Railway  Rates  by  State 
Commission — "Courts" — "Legislative  Proceedings." — The  establish- 
ment of  railway  passenger  rates  by  the  Virginia  Corporation  Com- 
mission is  not  res  judicata  in  a  suit  which  seeks  injunctive  relief  on 
the  ground  that  the  rates  are  confiscatory,  although  such  commission, 
for  some  purposes,  is  a  court,  and  acted  only  after  hearing  and  in- 
vestigation, since  proceedings  to  establish  rates  are  legislative,  and 
not  judicial,  in  their  nature. 

Courts — Enjoining  Railway  Rates — Exhausting  Remedy  in  State 
Courts. — A  Federal  circuit  court,  on  principles  of  comity,  should  not 
entertain  a  suit  by  which  injunctive  relief  is  sought  against  railway 
passenger  rates*  as  fixed  by  the  Virginia  State  Corporation  Commis- 
sion, in  advance  of  the  appeal  to  the  highest  state  court  from  the 
order  fixing  the  rates,  which  is  given  by  the  state  Constitution  as  of 
right  to  any  aggrieved  party. 

States — Immunity  from  Suit — Enjoining  State  Ofificers. — A  bill  filed 
in  a  federal  court  against  a  state  commission  to  restrain  its  members 
from  enforcing  railway  passenger  rates  established  by  such  com- 
mission, on  the  ground  that  such  rates  are  confiscatory,  is  not  bad  as 
an  attempt  to  enjoin  legislation  or  as  a  suit  against  the  state. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia  to  review  decrees  enjoining  the  en- 
forcement of  railway  passenger  rates  as  fixed  by  the  Virginia 
State  Corporation  Commission,  on  the  ground  that  such  rates 
are  confiscatory.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  A.  Anderson,  John  JV,  Daniel,  and  A,  Co- 
perton  Braxton  for  appellants. 

Messrs.  Alfred  P.  Thorn,  Alexander  Hamilton,  William  B, 
Mcllwaifie,  H.  T.  Wickham,  Henry  Taylor,  Jr.,  S.  S.  P.  Patte- 
son,  Henry  L.  Stone,  Joseph  I.  Doran,  Lucian  H.  Cocke,  John 
K.  Graves,  and  George  H.  Taylor  for  appellees.  * 

Mr.  Justice  Holmes  delivered  the  (Tpinion  of  the  court: 

These  are  bills  in  equity  brought  in  the  circuit  court  to  enjoin 
the  members  and  clerk  of  the  Virginia  State  Corporation  Com- 
mission from  publishing  or  taking  any  other  steps  to  enforce  a 
certain  order  fixing  passenger  rates.  The  bills  allege,  with  some 
elaboration  of  the,  facts,  that  the  rates  in  question  are  confis- 
catory, and  other  matters  not  necessary  to  mention,  and  set  up 
the.  14th  Amendment,  etc.  The  defendants  appeared  specially, 
and  by  demurrer  and  plea  respectively  put  forward  that  the  pro- 
ceedings before  the  commission  are  proceedings  in  a  court  oi  the 
state,  which  the  courts  of  the  United  States  are  forbidden  to 
enjoin  (Rev.  Stat.  §  720,  U.  S.  Comp.  Stat.  1901,  p.  581),  and 
that  the  decision  of  the  commission  makes  the  legality  of  the 
rates  res  judicata.     On  these  pleadings  final  decrees  were  en- 
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tered  for  the  plaintiffs,  and  the  defendants  appealed  to  this  court. 
Therefore,  as  the  case  is  presented,  it  is  to  be  assumed  that  the 
order  confiscates  the  plaintiffs*  property  and  infringes  the  14th 
Amendment  if  the  matter  is  open  to  inquiry.  The  question  prin- 
cipally argued,  and  the  main  question  to  be  discussed,  is  whether 
the  order  is  one  which,  in  spite  of  its  constitution!  invalidity,  the 
courts  of  the  United  States  are  not  at  liberty  to  impugn.       • 

The  State  Corporation  Commission  is  established  and  its  pow- 
ers are  defined  at  length  by  the  Constitution  of  the  state.  There 
is  no  need  to  rehearse  the  provisions  that  give  it  dignity  and  im- 
portance or  that  add  judicial  to  its  other  functions,  because  we 
shall  assume  that,  for  some  purposes,  it  is  a  court  within  the 
meaning  of  Rev.  Stat.  §  720,  and  in  the  commonly  accepted 
sense  of  that  word.  Among  its  duties  it  exercises  the  authorit>' 
of  the  state  to  supervise,  regulate,  and  control  public  service 
corporations,  and  to  that  end,  as  is  said  by  the  supreme  court  of 
Virginia  and  repeated  by  counsel  at  the  bar,  it  has  been  clothed 
with  legislative,  judicial,  and  executive  powers.  Norfolk  &  P. 
Belt  Line  R.  Co.  v.  Com.,  103  Va.  289,  294,  49  S.  E.  39. 

The  state  Constitution  provides  that  the  commission,  in  the 
performance  of  the  duty  just  mentioned,  shall,  from  time  to 
time,  prescribe  and  enforce  such  rates,  charges,  classification  of 
traffic,  and  rules  and  regulations  for  transportation  and  trans- 
mission companies  doing  business  in  the  state,  and  shall  require 
them  to  establish  and  maintain  all  such  public  service  facilities 
and  conveniences  as  may  be  reasonable  and  just.  Before  pre- 
scribing or  fixing  any  rate  or  charge,  etc.,  it  is  to  give  notice 
(in  case  of  a  general  order  not  directed  against  any  specific 
company  by  name,  by  four  weeks'  publication  in  a  newspaper) 
of  the  substance  of  the  contemplated  action  and  of  a  time  and 
place  when  the  commission  will  hear  objections  and  evidence 
against  it.  If  an  order  is  passed,  the  order  again  is  to  be  pub- 
lished as  above  before  it  shall  go  into  effect.  An  appeal  to  the 
supreme  court  of  appeals  is  given  of  right  to  any  party  ag- 
grieved, upon  conditions  not  necessary  to  be  stated,  and  that 
court,  if  it  reverses  what  has  been  done,  is  to  substitute  such 
order  as,  in  its  opinion,  the  commission  should  have  made.  The 
commission  is  to  certify  the  facts  upon  which  its  action  was 
based  and  such  evidence  as  may  be  required,  but  no  new  evi- 
dence is  to  be  received,  and  how  far  the  findings  of  the  com- 
mission can  be  revised  perhaps  is  not  quite,  plain.  Xo  other 
court  of  the  state  can  reyiew,  reverse,  correct,  or  annul  the 
action  of  the  commission,  and,  in  collateral  proceedings,  the  va- 
lidity of  the  rates  established  by  it  cannot  be  called  in  doubt. 

When  a  rate  has  been  fixed,  the  commission  has  power  to 
enforce  compliance  with  its  order  by  adjudging  and  enforcing, 
by  its  own  appropriate  process,  against  the  offending  company, 
the  fines  and  penalties  established  by  law.     But  a  hearing  is  re- 
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quired,  and  the  validity  and  reasonableness  of  the  order  may  be 
attacked  again  in  this  proceeding,  and  all  defenses  seem  to  be 
open  to  the  party  charged  with  a  breach. 

On  July  31,  1906,  under  the  provisions  outlined,  the  commis- 
sion published  in  a  newspaper  notice  to  the  several  steanj  rail- 
road companies  doing  business  in  Virginia,  and  all  persons  in- 
terested, that,  at  a  certain  time  and  place,  it  would  hear  objec- 
tions to  an  order  prescribing  a  maximum  rate  of  2  cents  a  mile 
for  the  transportation  of  passengers,  with  details  not  needing  to 
be  stated.  A  hearing  was  had,  and  the  complainants  (appellees) 
severally  appeared  and  urged  objections  similar  to  those  set  up 
in  the  bills.  On  April  27,  1907,  the  commission  passed  an  order 
prescribing  the  rates,  but  in  more  specific  form.  For  certain  rail- 
roads named,  including  all  of  the  complainants  except  as  we  shall 
state,  the  rate  was  to  be  2  cents;  for  certain  excepted  branches 
of  the  Southern  Railway  Company,  2j4  ;  for  others,  including 
the  Chesapeake  Western  Railway,  3;  and  for  others  3}^  cents 
a  mile,  with  a  minimum  charge  of  10  cents.  Publication  of  the 
order  was  directed,  and  at  that  stage  these  bills  were  brought. 

In  order  to  decide  the  cases  it  is  not  necessary  to  discuss  all 
the  questions  that  were  raised  or  touched  upon  in  argument,  and 
some  we  shall  lay  on  one  side.  We  shall  assume  that  when,  as 
here,  a  state  Constitution  sees  fit  to  unite  legislative  and  judicial 
powers  in  a  single  hand,  there  is  nothing  to  hinder,  so  far  as  the 
Constitution  of  the  United  States  is  concerned.  Dreyer  v.  Illi- 
nois, 187  U.  S.  71,  83,  84,  47  L.  ed.  79,  85,  23  Sup.  Ct.  Rep.  28; 
Winchester  &  S.  R.  Co.  v.  Com.,  106  Va.  264,  268,  55  S.  E. 
692.  We  shall  assume,  as  we  have  said,  that  some  of  the  powers 
of  the  commission  are  judicial,  and  we  shall  assume,  without 
deciding,  that,  if  it  was  proceeding  against  the  appellees  to  en- 
force this  order  and  to  punish  them  for  a  breach,  it  then  would 
be  sitting  as  a  court  and  would  be  protected  from  interference 
on  the  part  of  courts  of  the  United  States. 

But  we  think  it  equally  plain  that  the  proceedings  drawn  in 
question  here  are  legislative  in  their  nature,  and  none  the  less 
so  that  they  have  taken  place  with  a  body  which,  at  another  mo- 
ment, or  in  its  principal  or  dominant  aspect,  is  a  court  such  as 
is  meant  by  §  720.  A  judicial  inquiry  investigates,  declares,  and 
enforces  liabilities  as  they  stand  on  present  or  past  facts  and 
under  laws  supposed  already  to  exist.  That  is  its  purpose  and 
end.  Legislation,  on  the  other  hand,  looks  to  the  future  and 
changes  existing  conditions  by  making  a  new  rule,  to  be  applied 
thereafter  to  all  or  some  part  of  those  subject  to  its  power.  The 
establishment  of  a  rate  is  the  making  of  a  rule  for  the  future, 
and  therefore  is  an  act  legislative,  not  judicial,  in  kind,  as  seems 
to  be  fully  recognized  by  the  supreme  court  of  appeals  (Com.  v, 
Atlantic  Coast  Line  R.  Co.,  106  Va.  61,  64,  7  L.  R.  A.  [N.  S.] 
1086,  117  Am.  St.  Rep.  983,  55  S.  E.  572),  and  especially  by  its 
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learned  president  in  his  pointed  remarks  in  Winchester  &  S.  R. 
Co.  V,  Com.,  106  Va.  264,  281,  55  S.  E.  692.  See,  further,  In- 
terstate Commerce  Commission  v,  Cincinnati,  X.  O.  &  T.  P.  R. 
Co.,  167  U.  S.  479,  499,  500,  505,  42  L.  ed.  243,  253,  255,  17 
Sup.  Ct.  Rep.  896;  San  Diego  Land  &  Town  Co.  v,  Tasper,  189 
U.  S.  439,  440,  47  L.  ed.  892,  893,  23  Sup.  Ct.  Rep.^5<l. 

Proceedings  legislative  in  nature  are  not  proceedings  in  a 
court,  within  the  meaning  of  Rev.  Stat.  §  720,  no  matter  what 
may  be  the  general  or  dominant  character  of  the  body  in  which 
they  may  take  place.  Southern  R.  Co.  z'.  Greensboro  Ice  & 
Coal  Co.,  134  Fed.  82,  94,  affirmed  in  202  U.  S.  543,  50  L.  ed. 
1142,  26  Sup.  Ct.  Rep.  722.  That  question  depends  not  upon 
the  character  of  the  body,  but  upon  the  character  of  the  pro- 
ceedings. Ex  parte  Virginia,  100  U.  S.  339,  348,  25  L.  ed.  676, 
680.  They  are  not  a  suit  in  which  a  writ  of  error  would  lie  un- 
der Rev.  Stat.  §  709,  and  act  of  February  18,  1875,  chap.  80, 
18  Stat,  at  L.  318,  U.  S.  Comp.  Stat.  1901,  p.  575.  See  Upshur 
County  V,  Rich,  135  U.  S.  467,  34  L.  ed.  196,  10  Sup.  Ct.  Rep. 
651 ;  Wallace  v.  Adams,  204  U.  S.  415,  423,  51  L.  ed.  547,  551, 
27^  Sup.  Ct.  Rep.  363.  The  decision  upon  them  cannot  be  res 
judicata  when  a  suit  is  brought.  See  Reagan  v.  Farmers*  Loan 
&  T.  Co.,  154  U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com.  Rep. 
560,'  14  Sup.  Ct.  Rep.  1047.  And  it  does  not  matter  what  inqui- 
ries may  have  been  made  as  a  preliminary  to  the  legislative  act. 
Most  legisladon  is  preceded  by  hearings  and  investigations.  But 
•  the  effect  o'f  the  inquiry,  and  of  the  decision  upon  it,  is  deter- 
mined by  the  nature  of  the  act  to  which  the  inquiry  and  decision 
lead  up.  A  judge  sitting  with  a  jury  is  not  competent  to  de- 
cide issues  of  fact ;  but  matters  of  fact  that  are  merely  premises 
to  a  rule  of  law  he  may  decide.  He  may  find  out  for  himself, 
in  whatever  way  seems  best,  whether  a  supposed  statute  ever 
really  was  passed.  In  Pickering  v.  Barkley,  Style,  132,  mer- 
chants were  asked  by  the  court  to  state  their  understanding  as 
an  aid  to  the  decision  of  a  demurrer.  The  nature  of  the  final 
act  determines  the  nature  of  the  previous  inquiry.  As  the  judge 
is  bound  to  declare  the  law,  he  must  know  or  discover  the  facts 
that  establish  the  law.  So,  when  the  final  act  is  legislative,  the 
decision  which  induces  it  cannot  be  judicial  in  the  practical  sense, 
although  the  questions  considered  might  be  the  same  that  would 
arise  in  the  trial  of  a  case.  If  a  state  Constitution  should  pro- 
vide for  a  hearing  before  any  law  should  be  passed,  and  should 
declare  that  it  should  be  a  judicial  proceeding  in  rem  and  the 
decision  binding  upon  all  the  world,  it  hardly  is  to  be  supposed 
that  the  simple  device  could  make  the  constitutionality  of  the 
law  res  judicata,  if  it  subsequently  should  be  drawn  in  question 
before  a  court  of  the  United  States.'  And  all  that  we  have  said 
would  be  equally  true  if  an  appeal  had  been  taken  to  the  su- 
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preme  court  of  appeals  and  it  had  confirmed  the  rate.  Its  ac- 
tion in  doing  so  would  not  have  been  judicial,  although  the 
questions  dfebated  by  it  might  have  been  the  same  that  might 
come  before  it  as  a  court,  and  would  have  been  discussed  and 
passed  upon  by  it  in  the  same  way  that  it  would  deal  with  them 
if  they  arose  afterwards  in  a  case  properly  so  called.  We  gather 
that  these  are  the  views  of  the  supreme  court  of  appeals  itself. 
Atlantic  Coast  Line  R.  Co.  v.  Com.,  102  Va.  599,  621,  46  S.  E. 
911.  They  are  implied  in  many  cases  in  this  and  other  United 
States  courts  in  which  the  enforcement  of  rates  has  been  en- 
joined, notwithstanding  notice  and  hearing,  and  what  counsel 
in  this  case  call  "litigation"  in  advance.  Legislation  cannot  bol- 
ster itself  up  in  that  way.  Litigation  cannot  arise  until  the  mo- 
ment of  legislation  is  past.  See  Southern  R.  Co.  v.  Com.,  107 
Va,  771,  772,  60  S.  E.  70. 

It  appears  to  us  that  the  most  plausible  objection  to  these 
bills  is  not  the  one  most  dwelt  upon  in  argument,  but  that  they 
were  brought  too  soon.  Our  doubt  is  a  narrow  one  and  its  lim- 
it should  be  understood.  It  seems  to  us  clear  that  the  appellees 
were  not  bound  to  wait  for  proceedings  brought  to  enforce  the 
rate  and  to  punish  them  for  departing  from  it.  Those,  we  have 
assumed  in  favor  of  the  appellants  would  be  proceedings  in 
court,  and  could  not  be  enjoined;  while  to  confine  the  railroads 
to  them  for  the  assertion  of  their  rights  would  be  to  deprive  them 
of  a  part  of  those  rights.  If  the  railroads  were  required  to  take 
no  active  steps  until  they  could  bring  a  writ  of  error  from  this 
court  to  the  supreme  court  of  appeals  after  a  final  judgment, 
they  would  come  here  with  the  facts  already  found  agaiilst  them. 
But  the  determination  as  to  their  rights  turns  almost  wholly 
upon  the  facts  to  be  found.  Whether  their  property  was  taken 
unconstitutionally  depends  upon  the  valuation  of  the  property, 
the  income  to  be  derived  from  the  proposed  rate,  and  the  pro- 
portion between  the  two, — ^pure  matters  of  fact.  When  those 
are  settled  the  law  is  tolerably  plain.  All  their  constitutional 
rights,  we  repeat,  depend  upon  what  the  facts  are  found  to  be. 
They  are  not  to  be  forbidden  to  try  those  facts  before  a  court 
of  their  own  choosing,  if  otherwise  competent.  "A  state  cannot 
tie  up  a  citizen  of  another  state,  having  properly  within  its  ter- 
ritory invaded  by  unauthorized  acts  of  its  own  officers,  to  suits 
for  redress  in  its  own  courts."  Reagan  v.  Farmers*  Loan  & 
T.  Co.,  154  U.  S.  362,  391,  38  L.  ed.  1014,  1021,  4  Inters.  Com. 
Rep.  560,  14  Sup.  Ct.  Rep.  1047 ;  Smyth  v.  Ames,  169  U.  S.  466, 
517,  42  L.  ed.  819,  838,  18  Sup.  Ct.  Rep.  418.  See  McNeill  v. 
Southern  R.  Co.,  202  U.  S.  543,  50  L.  ed.  1 142,  26  Sup.  Ct.  Rep. 
722;  Ex  parte  Young,  209  U.  S.  123,  165,  52  L.  ed.  714,  731, 
13  L.  R.  A.  (N.  S.)  932,  28  Sup.  Ct.  Rep.  441.  Other  cases 
further  illustrating  this  point  are  Chicago  &  N.  W.  R.  Co.  v. 
Dey,  1  L.  R.  A.  744,  2  Inters.  Com.  Rep.  325,  35  Fed.  866; 
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Northern  P.  R.  Co.  v,  Keyes,  91  Fed.  47;  Western  U.  Teleg. 
Co.  V,  Myatt,  98  Fed.  335. 

Our  hesitation  has  been  on  the  narrower  question  whether  the 
railroads,  before  they  resorted  to  the  circuit  court,  should  not 
have  taken  the  appeal  allowed  to  them  by  the  Virginia  Consti- 
tution at  the  legislative  stage,  so  as  to  make  it  absolutely  certain 
that  the  officials  of  the  state  would  try  to  establish  and  enforce 
an  unconstitutional  rule.  Considerations  of  comity  and  con- 
venience have  led  this  court  ordinarily  to  decline  to  interfere  by 
habeas  corpus  where  the  petitioner  had  open  to  him  a  writ  of 
error  to  a  higher  court  of  a  state,  in  cases  where  there  was  no 
merely  logical  reason  for  refusing  the  writ.  The  question  is 
whether  somewhat  similar  considerations  ought  not  to  have  some 
weight  here. 

We  admit  at  once  that  they  have  not  the  same  weight  in  this 
case.  The  question  to  be  decided,  we  repeat,  is  legislative, 
whether  a  certain  rule  shall  be  made.  Although  the  appeal  is 
given  as  a  right,  it  is  not  a  remedy,  properly  so  called.  At  that 
time  no  case  exists.  We  should  hesitate  to  say,  as  a  general 
rule,  that  a  right  to  resort  to  the  courts  could  be  made  always 
to  depend  upon  keeping  a  previous  watch  upon  the  bodies  that 
make  laws,  and  using  every  effort  and  all  the  machinery  availa- 
ble to  prevent  unconstitutional  laws  from  being  passed.  It  might 
be  said  that  a  citizen  has  a  right  to  assume  that  the  Constitution 
will  be  respected,  and  that  the  very  meaning  of  our  system  in 
giving  the  last  word  upon  constitutional  questions  to  the  courts 
is  that  he  may  rest  upon  that  assumption,  and  is  not  bound  to 
be  continually  on  the  alert  against  covert  or  open  attacks  upon 
his  rights  in  bodies  that  cannot  finally  take  them  away.  It  is  a 
novel  ground  for  denying  a  man  a  resort  to  the  courts  that  he 
has  not  used  due  diligence  to  prevent  a  law  from  being  passed. 

But  this  case  hardly  can  be  disposed  of  on  purely  general 
principles.  The  question  that  we  are  considering  may  be  termed 
a  question  of  equitable  fitness  or  propriety,  and  must  be  an- 
swered on  the  particular  facts.  The  establishment  of  railroad 
rates  is  not  like  a  law  that  affects  private  persons,  who  may  never 
have  heard  of  it  till  it  was  passed.  It  is  a  matter  of  great  in- 
terest, both  to  the  railroads  and  to  the  public,  and  is  watched  by 
both  with  scrutinizing  care.  The  railroads  went  into  evidence 
before  the  commission.  They  very  well  might  have  taken  the 
matter  before  the  supreme  court  of  appeals.  No  new  evidence 
and  no  great  additional  expense  would  have  been  involved. 

The  state  of  Virginia  has  endeavored  to  impose  the  highest 
safeguards  possible  upon  the  exercise  of  the  great  power  given 
to  the  State  Corporation  Commission,  not  only  by  the  character 
of  the  members  of  that  commission,  but  by  making  its  decisions 
dependent  upon  the  assent  of  the  same  historic  body  that  is 
intrusted  with  the  preservation  of  the  most  valued  constitutional 
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rights,  if  the  railroads  see  fit  to  appeal.  It  seems  to.  us  only  a 
just  recognition  of  the  solicitude  with  which  their  rights  have 
been  guarded,  that  they  should  make  sure  that  the  state,  in  its 
final  legislative  action,  would  not  respect  what  they  think  their 
rights  to  be,  before  resorting  to  the  courts  of  the  United  States. 

If  the  rate  should  be  affirmed  by  the  supreme  court  of  ap- 
peals and  the  railroads  still  should  regard  it  as  confiscatory,  it 
will  be  understood  from  what  we  have  said  that  they  will  be  at 
liberty  then  to  renew  their  application  to  the  circuit  court,  with- 
out fear  of  being  met  by  a  plea  of  res  judicata.  It  will  not  be 
necessary  to  wait  for  a  prosecution  by  the  commission.  We  may 
add  that,  when  the  rate  is  fixed,  a  bill  against  the  commission 
to  restrain  the  members  from  enforcing  it  will  not  be  had  as  an 
attempt  to  enjoin  legislation  or  as  a  suit  against  a  state,  and  will 
be  the  proper  form  of  remedy.  Reagan  v.  Farmers'  Loan  &  T. 
Co.,  154  U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com.  Rep.  560,  14 
Sup.  Ct.  Rep.  1047;  Smyth  v.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Tomp- 
kins, 176  U.  S.  167,  44  L.  ed.  417,  20  Sup.  Ct.  Rep.  336;  Han- 
ley  V.  Kansas  City  Southern  R.  Co.,  187  U.  S.  617,  47  L.  ed. 
333,  23  Sup.  Ct.  Rep.  214;  McNeill  v.  Southern  R.  Co.,  supra; 
Mississippi  R.  Commission  v,  Illinois  C.  R.  Co.,  203  U.  S.  335, 
51  L.  ed.  209,  27  Sup.  Ct.  Rep.  90;  Ex  parte  Young,  209  U.  S. 
123,  52  L.  ed.  714,  13  L.  R.  A.  (N.  S.)  932,  28  Sup.  Ct.  Rep. 
441. 

It  is  proper  before  closing  to  mention  one  decision  that  was 
relied  upon  by  the  appellees,  and  one  or  two  other  matters  pe- 
culiar to  the  cases  before  the  court.  In  McNeill  v.  Southern  R. 
Co.,  202  U.  S.  543,  50  L.  ed.  1142,  26  Sup.  Ct.  Rep.  732,  the 
same  moment  was  selected  for  bringing  suit  as  in  these  cases, 
while  an  examination  of  the  laws  of  North  Carolina  discloses 
that  there  were  statutory  provisions  for  appeal  somewhat  sim- 
ilar to  those  in  the  Virginia  Constitution  to  which  we  now  are 
referring.  But,  apart  from  other  differences,  in  that  case  the 
ground  of  the  decree  was  that  the  state  commission  was  dealing 
with  a  subject-matter  beyond  its  power;  no  regulation  would 
have  been  valid  (202  U.  S.  561),  and  the  considerations  to 
which  we  now  are  giving  weight  naturally  were  not  urged.  But 
this  decision  suggests  that  in  three  of  the  present  cases  an  equally 
potent  constitutional  bar  is  alleged  against  the  proceedings  of 
the  commission.  The  Chesapeake  &  Ohio,  the  Norfolk  &  West- 
em,  and  the  Southern  Railway  Companies  all  set  up  general 
laws,  alleged  to  be  incorporated  in  their  charters  and  to  consti- 
tute contracts,  providing  that  their  tolls  should  not  be  diminished 
except  under  conditions  of  fact  alleged  not  to  exist. 

If  the  state  has  bound  itself  by  contract  not  to  cut  down  the 
rates  as  contemplated,  there  would  seem  to  be  no  reason  why  the 
suit  should  not  be  entertained  now.     See  Reagan  v.  Farmers' 
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Loan  &  T.  Co.,  154  U.  S.  362,  393,  38  L.  ed.  1014,  1022,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047.  But  it  would  be  prema- 
ture and  is  unnecessary  to  decide  whether  the  state  has  done 
so  or  not.  No  rate  is  irrevocably  fixed  by  the  state  until  the 
matter  has  been  laid  before  the  body  having  the  last  word.  It 
may  be  that  that  body  will  adhere  to  the  old  rate,  or  will  estab- 
lish one  that  will  not  be  open  to  the  charge  of  violating  the  con- 
tracts alleged.  The  contracts  alleged-  do  not  prohibit  a  certain 
reduction  if  the  profits  heretofore  realized  have  exceeded  a  cer- 
tain amount.  On  the  question  of  contract  as  on  that  of  confis- 
cation, it  is  reasonable  and  proper  that  the  evidence  should  be 
laid,  in  the  first  instance,  before  the  body  having  the  last  legis- 
lative word. 

There  is  yet  another  difficulty  in  applying  to  these  cases  the 
comity  which  it  is  desirable  if  possible  to  apply,  The  Virginia 
statute  of  April  15,  1903,  enacted  to  carry  into  effect  the  provi- 
sion of  the  Constitution,  requires,  by  §  34,  certain,  if  not  all, 
appeals  to  be  taken  and  perfected  within  six  months  from  the 
date  of  the  order.  Pollard's  Code  (Va.)  714.  It  may  be  that 
when  an  appeal  is  taken  to  the  supreme  court  of  appeals  this 
section  will  be  held  to  apply  and  the  appeal  be  declared  too 
late.  We  express  no  opinion  upon  the  matter,  which  is  for  the 
state  tribunals  to  decide,  but  simply  notice  a  possibility.  If  the 
present  bills  should  be  dismissed,  and  then  that  possible  con- 
clusion reached,  injustice  might  be  done.  As  our  decision  does 
not  go  upon  a  denial  of  power  to  entertain  the  bills  at  the  present 
stage,  but  upon  our  views  as  to  what  is  the  most  proper  and 
orderly  course  in  cases  of  this  sort  when  practicable,  it  seems  to- 
us  that  the  bills  should  be  retained  for  the  present  to  await  the 
result  of  the  appeals  if  the  companies  see  fit  to  take  them.  If 
the  appeals  are  dismissed,  as  brought  too  late,  the  companies  wilt 
be  entitled  to  decrees.  If  they  are  entertained  and  the  orders 
of  the  commission  affirmed,  the  bills  may  be  dismissed  without 
prejudice  and  filed  again. 

Decrees  reversed. 

Mr.  Justice  Brewer  is  of  the  opinion  that  the  decrees  should 
be  affirmed. 

Mr.  Chief  Justice  Fuller,  concurring  in  reversing  the  de- 
crees, dissents  from  the  opinion. 
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(Supreme   Court   of   Arkansas,   Oct.   12,   1908.) 
[113  S.  W.  Rep.  41.] 

Master  and  Servant — Injury  to  Servant — Assumption  of  Risks.* — 

One  entering  another's  employ  assumes  the  ordinary  risks  incident 
thereto,  is  presumed  to  have  contracted  with  reference  to  them,  and 
cannot  recover  for  injuries  therefrom,  and  hence,  where  plaintiff  was 
employed  as  a  railroad  section  hand  principally  to  remove  old  rails, 
the  common  method  being  to  break  the  bolts  holding  them  together, 
he  assumed  the  risk  of  injury  incurred  by  the  breaking,  and  could 
not  recover  therefor. 

Master  and  Servant — Injury  to  Servant — Fellow  Servants — Injury 
Resulting  from  Order  of  Foreman. — The  fact  that  a  foreman  of  rail- 
road section  hands  ordered  one  of  them  to  break  the  bolt  by  which 
another  of  them  was  injured  did  not  render  the  master  liable,  where 
he  did  not  direct  the  manner  of  breaking  it,  and  the  order  was  not 
negligently  or  improperly  given. 

Master  and  Servant — Injury  to  Servant — Negligence — Direction  of 
Work — ^Duty  of  Foreman.t — Railroad  section  hands  whose  principal 
duty  was  to  remove  old  rails,  often  necessitating  the  breaking  of  the 
bolts  joining  them,  were  presumed  to  know  how  to  do  the  breaking, 
and  it  was  not  the  duty  of  the  foreman  in  ordering  a  bolt  broken  to 
direct  the  method. 

Master  and  Servant — Injury  to  Servant — Fellow  Servants — Section 
Hands.| — Railroad  section  hands  engaged  in  removing  an  old  track 

♦For  the  authorities  in  this  series  on  the  subject  of  the  general 
principles  involvecf  in  the  doctrine  of  assumption  of  risks  by  em- 
ployees, see  second  foot-note  appended  to  McDuffee's  Adm'x  v. 
Boston  &  M.  R.  R.  (Vt.),  29  R.  R.  R.  467,  52  Am.  &  Eng.  R.  Cas.,  N. 
S.,  467;  last  foot-note  appended  to  Barrow  v.  Lewis  Lumber  Co. 
(Idaho),  29  R.  R.  R.  454,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  454;  Chicago, 
etc.,  Ry.  Co.  v.  Griffin  (C.  C.  A.),  29  R.  R.  R.  443,  52  Am.  &  Eng.  R. 
Cas.,  N.  S..  443;  second  foot-note  appended  to  St.  Louis,  etc.,  Co.  v. 
Hynson  (Tex.)',  29  R.  R.  R.  599,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  599; 
fourth  foot-note  appended  to  Wilson  v.  New  York,  etc.,  R.  Co.  (R.  L), 
29  R.  R.  R.  135.  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  135;  last  foot-note  ap- 
pended to  Tinkle  v.  St.  Louis,  etc.,  R.  Co.  (Mo.),  30  R.  R.  R.  470,  53 
Am.  &  Eng.  R.  Cas.,  N.  S.,  470. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
instruct  and  warn  employees,  see  last  foot-note  appended  to  Wilson 
V.  New  York,  etc.,  R.  Co.  (R.  I.),  29  R.  R.  R.  135,  52  Am.  &  Eng.  R. 
Cas.,  N.  S.,  135;  first  foot-note  appended  to  Graham  v.  Detroit,  etc., 
Ry.  Co.  (Mich.),  29  R.  R.  R.  116.  52  Am.  &  Eng.  R.  Cas.,  N.  S..  116; 
New  York,  etc.,  R.  Co.  v.  Hamlin  (Ind.),  27  R.  R.  R.  370,  50  Am.  & 
Eng.  R.  Cas.,  N.  S.,  370. 

tFor  the  authorities  in  this  series  on  the  question  whether  an  em- 
ployer is  liable  to  his  servant  for  injuries  from  the  negligence  of  the 
latter's  fellow  servant,  see  second  foot-note  appended  to  Louisville  & 
N.  R.  Co.  V.  Dillard  (Tenn.).  17  R.  R.  R.  762,  40  Am.  &  Eng.  R.  Cas., 
N.  S.,  762;  Spangler  v.  Baltimore  &  O.  R.  Co.  (Pa.),  19  R.  R.  R.  687, 
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are  fellow  servants,  and  the  master  is  not  liable  for  an  injury  to  one 
of  them  if  caused  by  the  negligence  of  another. 
^  Wood  and  McCuUoch,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Green  County;  Frank  Smith, 
Judge. 

Action  by  W.  E.  Jamison  against  the  St.  Louis,  Iron  Moun* 
tain  &  Southern  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Reversed  and  dismissed. 

T.  M.  Mehaffy,  J.  E.  Williams,  and  Campbell  &  Stevenson, 
for  appellant. 

W,  W.  Bandy,  for  appellee. 

Battle,  J.  W.  E.  Jamison  was  in  the  employment  of  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway  Company.  He  had 
been  10  or  11  years  at  the  time  he  was  injured  as  hereinafter 
stated.  He  was  employed  as  a  section  hand,  the  principal  part 
of  whose  work  was  to  take  up  old  ties  and  rails,  and  replace 
them  with  new.  In  doing  this  work,  the  bolts  which  held  the 
old  rails  together  were  sometimes  broken.  This  was  not  an 
uncommon  occurrence  on  defendant's  road,  and  was  well  known 
by  Jamison,  and  had  been  done  by  himself,  and  was  attended  by 
danger  of  injury  to  employees  at  the  time  engaged  in  the  work. 
It  was  necessary  to  be  done  when  nut  attached  could  not  be  un- 
screwed. In  the  month  of  December,  1906,  Jamison  and  others 
in  the  employment  of  the  railroad  company,  in  the  course  of 
their  omployment,  were  engaged  in  removing  the  old  track  on 
the  Knobel-Helena  Branch  of  the  company's  road  between  Lafe 
and  Gainesville  in  Green  county,  and  replacing  it  with  new  and 
larger  steel  rails.  While  so  engaged  many  bolts  were  broken 
before  the  17th  day  of  December,  1906,  when  the  foreman  of 
such  employees  ordered  one  of  them  to  break  a  certain  bolt, 
which  he  (the  employee)  did  by  striking  it  so  as  to  make  a 
part  of  it  fly  in  the  direction  of  Jamison,  and  hit  and  severely 
injure  him.  He  brought  this  action  against  the  railroad  com- 
pany to  recover  damages  on  account  of  the  injuries  received, 
and  recovered  judgment.    Was  he  entitled  to  recover? 

"When  a  servant  enters  into  the  service  of  another,  he  as- 
sumes all  the  ordinary  and  usual  risks  and  hazards  incident  to 
his  employment.     He  is  presumed  to  have  these  risks  in  con- 


42  Am.  &  Eng.  R.  Cas.,  N.  S.,  687;  Day  v.  Louisiana  W.  R.  Co.  (La.), 
29  R.  R.  R.  Ill,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  ill;  Lapse  v.  Woronoco 
St.  Ry.  Co.  (Mass.),  28  R.  R.  R.  210,  51  Am.  &  Eng.  R.  Cas.,  N.  S., 
210;  Louisville  &  N.  R.  Co.  v.  Brown  (Ky.),  27  R.  R.  R.  426.  50  Am. 
&  Eng.  R.  Cas.,  N.  S.,  426;  Neagle  v.  Syracuse,  etc.,  R.  Co.  (N.  Y.), 
22  R.  R.  R.  89,  45  Am.  &  Eng.  R.  Cas.,  N.  S..  89;  first  foot-note  ap- 
pended to  Louisville  &  N.  R.  Co.  v.  Wyatt's  Adm'r  (Ky.),  20  R.  R.  R. 
413,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  413;  Kane  v,  Erie  R.  Co.  (C.  C.  A.), 
20  R.  R.  R.  242,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  242. 
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templation,  and  to  contract  in  reference  thereto  when  he  enters, 
into  the  employ  of  the  master,  and  consequently  cannot  recover 
for  injuries  resulting  to  him  therefrom."  S.  W.  Telephone  Co.. 
V.  Woughter,  56  Ark.  206,  19  S.  W.  575. 

In  this  case  the  plaintiff  had  been  in  the  service  of  the  de- 
fendant for  10  or  11  years  at  the  time  of  the  accident,  and  in 
that  time  bolts  were  broken  in  removing  old  rails  in  the  railroad 
track  of  the  company  for  the  purpose  of  replacing  them  with 
new.  While  they  were  not  in  all  such  cases  broken,  yet  it  was  a 
means  employed  in  removing  them.  Plaintiff  knew  this,  and,, 
when  he  entered  into  or  continued  in  the  service  of  defendant,, 
assumed  the  risks  of  dangers  incurred  by  the  breaking  of  bolts 
in  such  removal  as  an  ordinary  incident,  and  the  railroad  com- 
pany was  not  liable  to  him  for  the  damages  caused  by  the  break- 
ing. Railway  Company  v.  Davis,  54  Ark.  389,  15  S.  W.  895; 
Kuhns  V.  Wisconsin,  etc.,  R.  Co.,  70  Iowa,  561,  31  N.  W.  868; 
Abbot  V.  McCadden,  81  Wis.  563,  51  IJ.  W.  1079,  29  Am.  St. 
Rep.  910;  3  Elliott  on  Railroads  (2d  Ed.)  §  1289,  and  cases  cited. 
And  the  order  of  the  foreman  in  this  case  did  not  make  jt  liable. 
The  evidence  does  not  show  that  there  was  any  negligence  in 
making 'the  order  or  that  it  was  improper.  The  foreman  did 
not  direct  how  the  bolt  should  be  broken,  neither  was  it  his 
duty  to  do  so;  the  presumption  being  the  servant  who  did 
the  breaking  knew  how.  It  was  one  of  the  duties  he  had 
undertaken  to  perform  when  he  was  employed.  If  the  in- 
jury received  from  the  breaking  was  caused  by  the  negli- 
gence of  any  one,  it  was  of  the  servant  in  driving  a  part  of  the 
bolt  in  the  direction  of  plaintiff.  If  it  was,  the  defendant  is  not 
liable  for  damages;  the  plaintiff  and  the  servant  at  that  time 
being  fellow  servants. 

Judgment  reversed,  and  action  dismissed. 
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[98  Pac.  Rep.  672.] 

Master  and  Servant — ^Fellow  Servants — ^Who  Are.* — A  fireman  on 
one  train  and  a  conductor  of  another  train  are  fellow*  servants,  and 
the  railway  company  is  not  liable  for  the  death  of  the  fireman  re- 
sulting solely  from  the  negligence  of  ^e  conductor. 

Master  and  Servant — Death  of  Servant — Incompetency  of  Fellow 
Servant.! — Where  the  death  of  a  fireman  on  one  train  was  caused  by 
the  failure  of  the  conductor  of  another  train  to  comply  with  meeting 
orders,  and  the  evidence  showed  that  the  conductor  was  incompetent, 
that  the  railway  company  failed  to  use  ordinary  care  in  selecting  him 
as  conductor,  and  that  th^  incompetency  was  the  cause  of  the  accident, 
the  company  was  liable  under  the  exception  in  Civ.  Code,  §  1970,  re- 
lieving the  employer  from  liability  to  an  employee  for  loss  suffered 
because  of  the  negligence  of  a  co-employee,  unless  the  employer  was 
negligent  in  the  selection  of  the  co-employee. 

Appeal  and  Error — Evidence — Review. — The  court  on  reviewing  the 
sufiiciency  of  the  evidence  to  sustain  the  verdict  can  only  determine 
whether  there  is  evidence  to  support  the  verdict,  and  how  the  court 
on  appeal  would  have  found  the  facts  is  immaterial. 

Master  and  Servant — Injury  to  Servant — Negligence  of  Fellow 
Servant — ^Liability.f — To  justify  a  recovery  against  a  railroad  com- 
pany for  the  death  of  a  fireman  in  a  collision,  resulting  from  the 
failure  of  the  conductor  of  the  other  train  to  comply  with  meeting 
orders,  on  the  theory  of  the  incompetency  of  the  conductor,  plaintiff 
must  show  that  the  conductor  was  incompetent;  that  the  railway  com- 
pany at  the  time  of  his  selection  as  conductor  either  knew,  or  by 
ordinary  care  would  have  known,  of  the  incompetency,  and  that  such 
incompetency  caused  the  accident. 

♦For  the  authorities  in  this  series  on  the  question  whether  trainmen 
of  different  trains  are  fellow  servants,  see  foot-note  appended  to 
Wabash  R.  Co.  v.  Hassett  (Ind.),  29  R.  R.  R.  581,  52  Am.  &  Eng.  R, 
Cas.,  N.  S..  581;  Louisville  &  N.  R.  Co.  v.  Brown  (Ky.),  27  R.  R.  R. 
426,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  426. 

For  the  authorities  in  this  series  on  the  question  whether  a  master 
is  liable  for  the  negligence  of  a  fellow  servant,  see  last  foot-note  ap- 
pended to  preceding  case. 

tFor  the  authorities  in  this  series  on  the  question  whether  a  master 
is  liable  for  injury  to  a  servant  resulting  from  the  incompetency  of  a 
fellow  servant,  see  foot-note  appended  to  Jackson  v.  Southern  Ry. 
(S.  Car.),  26  R.  R.  R.  769.  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  769;  last 
foot-note  appended  to  Day  v.  Louisiana  W.  R.  Co.  (La.).  29  R.  R.  R. 
Ill,  52  Am.  &  Eng.  R.  Cas.,  N.  S..  Ill;  first  foot-note  appended  to 
Pagan  v.  Southern  Ry.  Co.  (S.  Car.),  28  R.  R.  R.  254,  51  Am.  &  Eng. 
R.  Cas.,  N.  iS.,  254. 
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Appeal  and  Error — ^Verdict — Conclusiveness. — In  cases  of  mere  con- 
flict of  evidence,  the  conclusion  of  the  trial  court  and  judge  are  con- 
clusive on  appeal  on  the  question  as  to  which  party  produced  the 
preponderance  of  the  eyidence. 

Master  and  Servant — Injury  to  Servant — Negligence  of  Fellow  Serv- 
ant— ^''Incompetency  of  Servant" — Incompetency  of  a  servant  con- 
notes the  converse  of  reliability  in  all  that  is  essential  to  make  up  a 
reasonably  safe  person,  Considering  the  nature  of  the  work  and  the 
general  safety  of  those  required  to  associate  with  him  in  the  general 
employment,  and  one  who  does  not  know  the  meaning  of  orders  used 
on  a  railroad  as  to  the  movement  of  trains  is  incompetent  to  act  as  a 
conductor  of  a  train,  where  he  will  be  called  on  to  act  on  such  orders 
in  moving  his  train. 

Master  and  Servant — Death  of  Fireman — Incompetency  of  Con- 
ductor— Evidence — Question  for  Jury. — In  an  action  for  the  death  of 
a  fireman  in  a  collision  resulting  from  the  failure  of  the  conductor  of 
the  other  train  to  comply  with  a  meeting  order,  evidence  held  to 
justify  a  finding  that  the  conductor  was  incompetent,  and  that  his 
incompetency  was  the  sole  cause  of  the  accident. 

Master  and  Servant— Employment  of  Servant — *'Or<£nary  Care." — 
The  term  "ordinary  care,"  as  used  in  the  rule  requiring  an  employer 
to  use  ordinary  care  in  the  selection  of  an  employee,  means  that  de- 
gree of  care  that  a  man  of  ordinary  prudence  would  use  in  view  of 
the  nature  of  the  employment  and  the  consequence  of  the  employment 
of  an  incompetent  person. 

Master  and  Servant — E^plojnnent  of  Servant — Care  of  Employer. — 
Where  the  service  in  which  a  servant  is  employed  is  such  as  to  en- 
danger the  lives  and  persons  of  co-employees  if  the  servant  is  not 
competent,  the  employer  must,  in  the  exercise  of  ordinary  care,  m?ke 
a  reasonable  investigation  as  to  his  character,  skill,  qualification,  and 
habits  of  life. 

Master  and  Servant — Emplo3rment  of  Servant — Care  of  Employer. — 
Whether  an  employer  has  made  a  reasonable  investigation  into  the 
character,  skill,  and  qualifications  of  an  employee  is  for  the  jury. 

Trial — Issues— 'Questions  for  Jury. — Where  the  conceded  facts  are 
such  that  reasonable  minds  may  differ  as  to  the  conclusions  to  be 
drawn,  the  question  is  for  the  jury. 

Master  and  Servant — Employment  of  Servant — Presumptions. — 
The  presumption  is  that  an  employer  has  done  his  duty  in  investi- 
gating into  the  character,  skill,  and  qualifications  of  an  employee, 
and  as  a  general  rule  the  employer's  knowledge  of  incompetency  of 
an  employee,  or  the  fact  that  the  employer  would  have  obtained  such 
knowledge  had  he  made  reasonable  inquiry,  must  be  shown  by  evi- 
dence independent  of  that  showing  incompetency. 

Master  and  Servant — Employment  of  Servant — Presumptions. — 
The  incompetency  of  an  employee  at  the  time  of  his  employment, 
which  includes  the  time  of  his  assignment  to  a  particular  duty,  may  be 
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such  that  the  evidence  showing  it  will  rebut  the  presumption  that  the 
employer  used  the  requisite  care  in  his  selection  and  make  the  ques- 
tion one  for  the  jury. 

Master    and    Servant — Employment    of    Servant — Presumptions 

An  employer  must  institute  affirmative  inquiries  to  ascertain  the 
qualifications  of  an  employee  whom  he  transfers  to  a  more  responsible 
position,  for  which  special  qualifications  are  demanded,  unless  the  em- 
ployee has  given  proof  of  his  capacity  in  some  similar  position. 

Master  and  Servant — Employment  of  Servant — Presumptions. — 
Proof  of  the  incompetency  of  a  freight  conductor,  arising  from  his 
want  of  knowledge  of  the  meaning  and  effect  of  telegraphic  orders 
referring  to  the  movement  of  his  train  in  relation  to  other  trains, 
justifies  the  inference  that  a  reasonable  investigation  by  the  railway 
company  would  have  disclosed  the  incompetency,  when  it  could  have 
been  remedied  by  proper  instruction  warranting  a  finding  of  negli- 
gence. 

Master  and  Servant — Employment  of  Servant — Presumptions. — 
A  personal  examination  of  one  about  to  be  employed  in  a  responsible 
position  as  that  of  conductor  of  a  train  is  not  always  essential  to  the 
exercise  of  reasonable  care  on  the  part  of  the  railway  company,  but 
such  investigation  as  will  warrant  the  assumption,  under  the  circum- 
stances, that  the  employee  has  adequate  knowledge  and  qualifications 
is  essential,  and  such  an  assumption  may  be  warranted  by  the  knowl- 
edge of  the  employer  of  the  experience  and  reputation  of  the  em- 
ployee as  to  work  calling  for  the  knowledge  and  qualifications 
adequate  to  the  discharge  of  the  duties  of  the  place,  or  by  the  recom- 
mendation of  other  person?  on  whom  he  is  justified  in  relying. 

Master  and  Servant — Employment  of  Servant — Incompetency  of 
Servant — Negligence  of  Master. — In  an  action  for  the  death  of  a  fire- 
man in  a  collision  with  a  train,  resulting  from  the  failure  of  the  con- 
ductor thereof  to  comply  with  meeting  orders,  evidence  held  to  jus- 
tify a  finding  that  the  railway  company,  at  the  time  of  the  selection 
of  the  conductor,  knew,  or  by  ordinary  care  would  have  known,  of  his 
incompetency,  authorizing  a  recovery. 

Trial — ^Instructions — Giving  Undue  Prominence  to  Evidence. — 
Where,  under  the  general  instructions,  the  jury  must  have  known  that 
all  the  evidence  on  a  subject  was  to  be  considered  in  determining  an 
issue,  an  instruction  that  the  jury,  in  determining  the  issue,  should 
consider  specified  evidence  together  with  other  evidence  is  improper, 
as  singling  out  a  portion  of  the  evidence,  and  specially  directing  that 
it  be  considered. 

Trial — Instructions — Giving  Undue  Prominence  to  Evidence. — 
Instructions  drawn  solely  for  the  purpose,  and  which  simply  have  the 
effect,  of  emphasizing  some  particular  portion  of  the  evidence,  are 
not  to  be  commended. 

Trial — Instructions — Misleading  Instructions. — An  instruction  which 
is  misleading  as  applied  to  the  facts,  and  which  assumes  facts  as 
to  which  there  is  a  conflict  in  the  evidence,  is  properly  refused. 
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In  Bank.  Appeal  from  Superior  Court,  Humboldt  County; 
G.  W.  Hunter,  Judge.  , 

Action  by  Pura  Jane  Still  and  others  against  the  San  Francisco 
&  Northwestern  Railway  Company.  From  a  judgment  for  plain* 
tiffs,  defendant  appeals.  Affirmed. 

Gillett  &  Cutler  and  F,  A,  Cutler,  for  appellant. 
Coonan  &  Kehot  and  Geo  T.  Rolley,  for  respondents. 

Angellotti,  J.  This  is  an  appeal  by  defendant  from  a  judg- 
ment for  plaintiff,  in  an  action  brought  by  the  surviving  wife  and 
two  minor  children  of  Charles  Still,  deceased,  for  damages  re- 
sulting to  them  from  the  death  of  said  Still,  alleged  to  have  been 
caused  by  the  negligence  of  defendant.  The  principal  claim  of 
defendant  is  that  the  evidence  given  on  the  trial  is  insufficient 
to  support  the  verdict. 

Charles  Still  was  killed  on  October  5,  1903,  in  a  collision  which 
occurred  between  two  of  defendant's  trains,  one  known  as  "Extra 
No.  4,"  a  special  train,  in  Conductor  Rolley's  charge,  which  was 
running  southerly  from  South  Bay,  near  Eureka,  and  the  other 
known  as  "Freight  Train  No.  5,"  a  regular  schedule  train,  under 
Peter  Clark  as  conductor,  which  was  running  northerly  from  Car- 
lotta,  the  southerly  terminus  of  the  road,  to  South  Bay.  He 
was  the  fireman  on  "Extra  No.  4,"  and  at  the- time  of  the  collision 
was  in  the  cab  of  the  locomotive  engaged  in  the  discharge  of 
his  duties.  His  train  proceeding  under  an  order  addressed  to  its 
conductor  and  engineer,  which  was  as  follows:  "Leave  South 
Bay  6:45  October  5th.  Take  E.  R.  V.  L.  Co.'s  empties  to  their 
switch.  Return  light  to  Gravel  Pit.  Meet  P.  L.  Co.'s  train  at 
Singley's.  Meet  No.  5  at  Counsin's  switch.  Exchange  engines  at 
Counsins'  switch  with  No.  5."  A  special  meet  order  had  been 
given  to  the  conductor  and  engineer  of  freight  train  5,  reading 
as  follows :  "October  5,  '03.  Train  No.  5,  Conductor  Clarke,  En- 
gineer Thayer.  Meet  Extra  4  at  Cousins'  switch.  Exchange  en- 
gines with  her.  Take  E.  R.  V.  Lbr.  Co.'s  train  to  S.  Bay."  It 
is  conceded  that  such  an  order  supersedes  all  schedules,  and 
means  exactly  what  it  says,  viz.,  that  the  trains  to  which  it  is 
addressed  must  meet  at  the  place  named,  and  that  the  one  arriv- 
ing first  at  the  designated  place  must  stay  at  that  place  until  the 
other  train  arrives,  or  until  the  order  is  withdrawn  or  changed. 
Train  5  started  from  Carlotta  at  its  scheduled  time,  and  pro- 
ceeded according  to  its  schedule  to  Cousins'  switch  which  was  al- 
most midway  between  South  Bay  and  Carlotta.  Extra  4  had 
been  delayed  by  an  accident  farther  north,  and  had  not  yet  arrived 
at  Cousins'  switch.  Conductor  Clark  of  train  5,  having  taken  on 
the  E.  R.  V.  Lumber  Company's  train  as  directed  by  his  special 
order,  proceeded  north  with  his  train,  without  waiting  for  extra 
4,  with  the  result  that  in  the  neighborhood  of  Fortuna,  the  next 
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Station  north  of  Cousins'  switch,  his  train  came  into  collision 
with  extra  4,  which  wag  proceeding  south  in  strict  accord  with  its 
orders.  Concededly  the  failure  of  Clark  to  comply  with  the  re- 
quirements of  the  meet  order  was  the  sole  cause  of  the  de- 
plorable accident. 

Under  the  law  of  this  state  as  it  was  at  the  time  of  the  collision, 
deceased  and  Clark  were  fellow  servants,  and  no  recovery  could 
be  had  against  defendant  by  the  heirs  of  deceased  for  damages 
resulting  solely  from  the  negligence  of  Clark.  The  claim  of  plain- 
tiffs, sustained  by  the  jury  that  tried  the  case,  was  that  Clark  was 
incompetent  to  act  as  conductor  of  train  5,  that  defendant  had 
failed  to  use  ordinary  care  in  selecting  him  to  serve  in  that  ca- 
pacity, and  that  his  incompetency  was  the  cause  of  the  accident, 
thus  bringing  the  case  within  the  rule  of  law  that  renders  the 
employer  liable  to  an  employee  for  damages  resulting  from  his 
failure  to  use  ordinary  care  in  the  selection  of  other  employees, 
and  to  select  only  those  who  are  competent  to  properly  perform 
the  duties  of  the  position  for  which  they  are  selected — the  rule 
declared  by  section  1970,  Civ.  Code,  as  it  was  at  -the  time  of  the 
accident,  as  follows:  "An  employer  is  not  bound  to  indemnify 
his  employee  for  loss  suffered  by  the  latter  *  *  *  in  consequence 
of  the  negligence  of  another  person  employed  by  the  same  em- 
ployer in  the  same  general  business,  unless  the  negligence  causing 
the  injury  was  committed  in  the  performance  of  a  duty  the  em- 
ployer owes  by  law  to  the  employee,  or  unless  the  employer  has 
neglected  to  use  ordinary  care  in  the  selection  of  the  culpable 
employee."  In  accord  with  this  claim  the  jury  specifically  found, 
in  response  to  questions  submitted  to  them:  First,  that  Peter 
Clarke  was  incompetent  to  act  as  conductor  of  train  No.  5  at  the 
time  of  the  collision ;  second,  that  the  collision  was  caused  by  such 
incompetency  of  Peter  Clark  to  act  as  conductor ;  third,  that  the  de- 
fendant failed  to  use  ordinary  care  in  the  selection  of  Peter  Clark 
for  the  position  of  conductor  for  such  train ;  and,  fourth,  that  the 
defendant,  prior  to  the  accident,  knew  that  Clark  was  incompetent 
for  the  position  of  conductor  on  such  train,  or  could  have 
known  it  by  the  exercise  of  ordinary  care  on  its  part.  A  general 
verdict  in  favor  of  plaintiff  was  also  rendered. 

It  must  be  borne  in  mind  that  the  question  before  us  in  con- 
sidering the  attack  on  the  verdict  of  the  jury  is  not  how  we 
would  find  the  facts  to  be,  but  whether  there  was  enough  in  the 
evidence  from  which  the  jury  might  find  the  existence  of  facts 
which  would  justify  the  verdict  they  rendered.  It,  of  course, 
devolved  on  plaintiff  to  show  that  Clark  was  in  fact  incompetent 
for  the  position  to  which  he  was  assigned,  that  defendant  at  the 
time  of  his  selection  therefor  either  knew,  or  by  the  exercise  of 
ordinary  care  would  have  known,  of  such  incompetenn^,  and  that 
such  incompetency  was  the  cause  of  the  accident.  The  verdict 
of  the  jury  constituted  findings  in  the  affirmative  upon  all  these 
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propositions.  Was  there  substantial  evidence  in  support  thereof? 
If  so,  the  verdict  must  stand,  however  strongly  such  evidence 
may  be  opposed  to  other  evidence  given  on  the  trial.  In  cases 
of  mere  conflict  of  evidence  the  conclusions  of  the  trial  jury  and 
judge  are  conclusive  on  the  question  as  to  which  side  produced 
the  "preponderance  of  evidence."  See  Fowden  v.  Pacific  Coast 
Steamship  Co.,  149  Cal.  151,  159,  86  Pac.  178. 

As  we  have  said,  it  is  necessarily  conceded  that  the  failure  of 
Clark  to  hold  his  regular  schedule  train  at  Cousins'  switch  until 
the  arrival  of  extra  4,  in  accord  with  the  requirements  of  the  meet 
order,  was  the  cause  of  the  accident.  Was  this  failure  due  to 
his  incompetency  or  unfitness  from  any  cause  to  act  in  the  position 
to  which  he  had  been  assigned,  or  was  it  dtie  to  his  mere  neg- 
ligence in  the  discharge  of  duties  which  he  was  entirely  competent 
to  perform?  The  incompetency  claimed  is  that  he  was  not  pos- 
sessed of  adequate  knowledge  of  the  meaning  and  effect  of  a 
"meet  order,"  under  such  circumstances  as  confronted  him  at 
Cousins'  switch  on  the  day  of  the  accident,  the  kind  of  incom- 
petency referred  to  in  Nof singer  v,  Goldman,  122  Cal.  609,  617, 
55  Pac.  425,  429,  where  it  was  said :  "An  engineer  might  not  be 
careless.  He  might  exercise  extreme  care  within  the  limitations 
of  his  knowledge,  and  yet  for  lack  of  adequate  knowledge  might 
be  unfit  and  incompetent  for  the  position" — ^and  in  Evansville, 
etc.,  R.  R.  Co.  V,  Guyton,  115  Ind.  450,  17  N.  E.  101,  7  Am,  St. 
Rep.  458,  a  case  similar  in  many  respects  to  this.  Incompetency 
connotes  the  converge  of  reliability  in  "all  that  is  essential  to 
make  up  a  reasonably  safe  person,  considering  the  nature  of 
the  work  and  the  general  safety  of  those  who  are  required  to 
associate  with  such  person  in  the  general  employment."  1  Lab- 
att's  Master  and  Servants,  §  181.  It  goes  without  sr.ying  that 
one  who  does  not  know  the  meaning  of  the  rules  or  orders  used  on 
a  railroad  relative  to  the  movement  of  trains  is  absolutely  incom- 
petent to  act  as  a  conductor  of  a  train  thereon,  where  he  would 
be  called  upon  to  follow  such  rules  and  orders  in  moving  his 
train.  We  are  satisfied  that  the  evidence  amply  warranted  the 
jury  in  finding  that  Clark  was  without  this  knowledge,  and  that 
his  ignorance  in  this  respect  was  the  sole  cause  of  the  accident. 

Clark  had  been  acting  as  conductor  of  this  train  for  less  than 
a  month,  having  commenced  on  September  10,  1903.  His  em- 
ployment on  this  train  was  practically  his  first  experience  as  con- 
ductor on  a  schedule  train,  there  being  some  testimony  that  be- 
tween July  17,  1903,  when  he  came  to  this  road,  and  September 
10,  1903,  he  had  acted  for  a  few  days  as  conductor.  During  the 
same  time  he  had  acted  for  a  few  weeks  as  conductor  of  a 
gravel  train,  an  inferior  unscheduled  train,  running  r.nder  spe- 
cial orders.  During  the  same  interval  of  less  than  two 
months  he  had  also  acted  for  a  very  short  time  as  brake- 
man    on    a    passenger    train    on    this    road.     For    nearly    two 
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years  pwior  to  July  17,  1903,  he  had  been  a  brakeman  on  a 
passenger  train  on  the  railroad  running  from  Eureka  to  Areata, 
a  short  road  which  had  only  one  train  and  one  train  crew,  and 
where,  consequently,  there  were  no  rules  or  orders  as  to  the 
meeting  and  passing  of  trains.  Prior  to  that  time  he  had  worked 
for  some  years  on  the  road  where  the  accident  occurred  in  the 
several  capacities  of  sectionman,  tunnel  watchman,  and  fireman, 
positions  in  which  he  had  not  been  required  to  know  or  charge 
his  mind  as  to  the  effect  of  orders  relative  to  the  meeting  of  trains. 
Prior  to  assuming  the  work  of  conductor  he  had  shown  himself 
to  be  a  reliable  and  competent  man  in  the  various  positions  in 
which  he  had  been  placed,  which  would  rather  tend  to  indicate 
that  within  the  limits  of  his  knowledge  he  would  not  be  likely 
to  make  a  mistake  in  such  a  vital  matter  as  the  one  causing  the 
accident.  The  evidence  was  not  such  as  to  compel  the  con- 
clusion that  he  had  ever  before  been  confronted  with  the  sit- 
uation that  confronted  him  at  Cousins'  switch  on  the  day  of 
the  accident,  or  that  he  had  ever  been  informed,  or  had  ever 
learned,  that  a  regular  schedule  train,  arriving  at  a  place 
where  it  had  been  directed  by  special  order  to  meet  an  in- 
ferior train  before  the  arrival  of  the  latter,  was  bound  to  await 
such  arrival,  unless  the  special  order  was  withdrawn  or  modified. 
Upon  being  made  a  conductor  he  was  given  a  printed  schedule  or 
time-table  of  the  various  regular  trains,  on  the  back  of  which  were 
printed  what  was  styled  "Time-Table  Rules."  A  new  time-table, 
to  take  effect  October  5,  1903,  at  12 :01  a.  m.,  was  issued  before 
the  accident,  and  a  copy  placed  in  his  hands.  On  this  appears 
the  schedule  for  his  train  "No.  5  Freight."  At  the  bottom  of 
the  page,  in  large  type,  appeared  the  following:  "North-bound 
trains  are  superior  to  and  have  the  right  of  track  over  south-bound 
trains  of  same  or  inferior  class."  At  the  time  of  the  accident  his 
train  was  north-bound,  while  extra  4  was  south-bound,  and  inferior 
to  his  train,  under  the  express  provisions  of  a  rule  printed  on 
the  back  of  the  time-table.  Among  the  other  rules  so  printed  on 
the  back  of  such  time-table  was  rule  8,  providing  that  "inferior 
trains  must  keep  out  of  the  way  of  all  superior  trains,"  and  rule 
16,  providing,  "when  the  expected  train  is  not  found  at  the 
schedule  meeting  or  passing  point,  the  inferior  train  will  proceed 
on  schedule;  the  inferior  train  will  take  siding  and  wait  for  the 
superior  train.  When  Clark  arrived  at  Cousins'  switch  he  had 
his  special  order  in  mind,  as  is  fully  shown  by  his  compliatice 
with  that  portion  thereof  requiring  him  to  take  on  the  "E.  R.  V. 
Lbr.  Co.*s  train,"  so  that  his  action  in  proceeding  with  his  train 
cannot  be  accounted  for  on  the  theory  that  he  had  forgotten  tlie 
existence  of  any  special  order.  In  addition  to  this,  Joseph  Still, 
the  fireman  on  train  5,  testified  that,  before  directing  the  engineer 
to  move  out  from  Cousins'  switch,  Clark  told  him  (the  engineer), 
"our  instructions  were  to  meet  No.  4,  but  we  are  the  superior  train. 
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and  we  will  run  on  schedule,  run  on  rule  16,  and  extra  4  will 
have  to  take  siding  and  keep  out  of  the  way."  It  appears  that  this 
statement  of  Still  was  denied  by  Clark  when  he  was  recalled  as 
a  witness  by  defendant,  and  that  Still  was  a  brother  of  deceased, 
and  also  had  a  damage  suit  pending  against  defendant,  arising 
out  of  the  same  accident,  but  we  must  assume  that  the  jury  be- 
lieved the  testimony  of  Still  in  this  regard,  and  they  were  the 
sole  judges  as  to  his  credibility.  .It  also  appeared  Ihat  Still  had 
given  the  same  testimony  in  the  presence  of  Clark  on  two  pre- 
vious trials  of  another  action  growing  out  of  this  accident,  and 
that  no  denial  thereof  had  then  been  made.  Clark  himself  was 
not  called  by  either  party  to  testify  at  this  trial  as  to  the  cir- 
cumstances of  the  accident,  or  to  explain  why  he  had  disre- 
garded the  "meet  order."  Of  course,  it  is  possible  that  Clark 
did  know  the  full  meaning  and  effect  of  such  orders  as  applied 
to  regular  schedule  trains,  and  that  his  proceeding  on  the  day 
of  the  accident  in  violation  of  the  order  he  had  received  was  due 
simply  to  forgetfulness,  and  constituted  merely  an  act  of  negli- 
gence on  his  part.  But  we  have  no  doubt  whatever  that  the 
evidence  above  set  forth  was  sufficient  to  warrant  a  jury  in  con- 
cluding that  he  did  not  possess  the  knowledge  that  such  an  order 
superseded  all  schedules  and  printed  rules  in  so  far  as  such 
schedules  and  printed  rules  conflicted  therewith,  and  that  he 
believed  that  it  was  his  duty  to  proceed  from  Cousins'  switch 
with  his  regular  schedule  train  under  such  printed  rules,  with- 
out waiting  for  the  inferior  train  he  had  been  directed  to  meet 
at  that  point.  If  they  so  concluded,  they  were  necessarily  com- 
pelled to  find  him  to  be  incompetent  to  discharge  the  duties  of 
the  place  to  which  he  had  been  assigned. 

This  brings  us  to  the  question  whether  defendant  used  or- 
dinary care  in  the  selection  of  Clark  as  conductor  of  the  freight 
train,  or  rather  whether  the  evidence  was  such  as  to  sustain 
the  finding  of  the  jury  that  it  did  not  use  ordinary  care.  Un- 
der all  the  authorities  the  term  "ordinary  care'*  as  used  in  this 
connection  means  that  degree  of  care  that  a  man  of  ordinary 
prudence  would  use  in  view  of  the  nature  of  the  employment, 
and  the  consequences  of  the  employment,  of  an  incompetent  per- 
son— a  degree  of  care  commensurate  with  the  nature  and  dan- 
ger of  the  business  and  the  grade  of  service  for  which  the  serv- 
ant is  intended,  and  the  hazards  to  which  other  servants  are  to 
be  exposed  from  the  employment  of  a  careless  or  incompetent 
person.  Wood's  Law  of  Master  and  Servant,  §§  417,  418.  In 
accord  with  this  rule  it  is  generally  declared  that,  where  the 
service  in  which  the  servant  is  employed  is  such  as  to  endan- 
ger the  lives  and  persons  of  co-employees  if  the  servant  is  not 
competent,  an  employer  is  bound,  in  the  exercise  of  ordinary 
care,  upon  the  plainest  principles  of  justice  and  good  faith,  to 
make  a  reasonable  investigation  into  his  character,  skill,  qualifi- 
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cations,  and  habits  of  life.  See  1  Labatt*s  Master  and  Servant, 
§  194;  Bailey's  Personal  Injuries,  §  1407;  Western  Stone  Co. 
V,  Whalen,  151  111.  472,  38  N.  E.  241,  42  Am.  St.  Rep.  244; 
Mann  v.  D.  &  H.  C.  Co.,  91  N.  Y.  495.  The  question  whether 
he  has  made  such  investigation  as  is  reasonable  under  all  the 
circumstances  is  peculiarly  one  for  the  jury.  As  has  been  said 
before,  even  where  there  is  no  conflict  in  the  evidence  on  the 
question  of  negligence,  if  the  conceded  facts  are  such  that  rea- 
sonable minds  might  differ  as  to  the  conclusion  to  be  drawn,  the 
question  is  one  of  fact  for  the  jury.  Seller  v.  Market  St.  Ry. 
Co.,  139  Cal.  271,  72  Pac.  1006.  The  presumption  is  that  the 
employer  has  done  his  duty  in  this  regard  (Beaseley  v,  S.  J. 
Fruit,  etc.,  Co.,  92  Cal.  388,  28  Pac.  485) ;  and,  as  a  general  rule, 
the  employer's  knowledge  of  incompetency,  or  the  fact  that  he 
would  have  obtained  such  knowledge  had  he  made  reasonable 
inquiry,  must  be  shown  by  evidence  independent  of  that  show- 
ing the  incompetency,  and  cannot  be  inferred  therefrom.  Mr. 
Labatt  in  his  Master  and  Servant  says  that  the  latter  rule  is 
subject  to  certain  qualifications,  one  of  which  is  that  the  testi- 
mony by  which  the  incompetency  is  established  may  be  such  as 
to  warrant  a  conclusion  that  the  employer  either  had  notice  of 
the  incompetency,  or  omitted  to  make  such  inquiries  as  common 
prudence  would  have  dictated  (section  196),  and  that  it  seems 
impossible  to  deny  that  the  delinquency  which  caused  the  in- 
jury may  be  of  such  a  flagrant  character  that  a  jury  might  fairly 
infer  that  the  master  could  not  have  failed  to  discover  the  serv- 
ant's unfitness  if  proper  inquires  had  been  instituted  when  he 
was  hired.  Section  199.  See,  also,  Bailey  on  Personal  Injuries, 
§  1419.  In  Murphy  v.  St.  Louis,  etc.,  R.  Co.,  71  Mo.  202.  this 
is  declared  to  be  the  law,  and  the  statement  is  made  that  the 
inference  is  one  of  fact  for  the  jury.  In  Lee  v.  Michigan  C. 
R.  Co.,  87  Mich.  574,  49  N.  W.  909,  the  evidence  showing  in- 
competency was  of  such  a  nature  that  the  court  said  that  proof 
that  he  was  so  incompetent  when  employed  need  not  be  supple- 
mented by  proof  of  the  employer's  knowledge  thereof;  the  pre- 
sumption that  the  employer  had  done  his  duty  being  overcome 
by  the  proof  of  incompetency.  It  further  said  that,  where  one, 
competent  at  the  time  of  employment,  becomes  incompetent,  or 
indulges  in  a  habit  which  renders  him  incompetent  during  its 
indulgence,  notice  of  the  incompetency  must  be  brought  home, 
but  that,  where  the  incompetency  existed  at  the  time  of  the  em- 
ployment, proof  of  notice  is  not  necessary.  This  was  said  in 
reference  to  one  who  had  been  employed  only  a  few  weeks. 
In  Pleasants  v,  Raleigh,  etc.,  R.  Co.,  121  N.  C.  492,  28  S.  E. 
267,  61  Am.  St.  Rep.  674,  the  court  said  that  there  was  no  evi- 
dence that  the  defendant  knew  of  the  incompetency  of  Dunn 
when  he  was  employed,  except  his  action  on  the  occasion  of 
this  fearful  wreck,  and  the  fact  that  he  had  been  employed  in 
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this  capacity  only  a  few  weeks,  but  that  these  facts  raised  such 
a  presumption  against  the  defendant  as  to  make  this  an  issue  fit 
to  be  submitted  to  the  jury  under  proper  instructions.  These 
are  examples  of  decisions  that  support  the  statement  of  Mr. 
Labatt.  If  it  be  conceded  that  any  of  them  states  the  rule  in 
broader  terms  than  is  warranted,  we  think  nevertheless  that 
there  can  be  no  doubt  under  the  authorities  that  the  incompe- 
tency of  an  employee  at  the  time  of  his  employment  may  be 
of  such  a  character  that  the  evidence  showing  it  will  be  legally 
sufficient  to  rebut  the  presumption  that  the  employer  used  the 
requisite  care  in  his  selection,  and  make  the  question  one  for 
the  jury.  This  is  on  the  theory  that  the  incompetency  was  of 
such  a  nature  that  a  reasonable  investigation  would  have  dis- 
closed it,  and  that,  therefore,  the  employer  either  knew  of  it, 
or  omitted  to  make  such  investigation,  the  same  theory  upon 
which  evidence  of  general  reputation  of  the  employee  for  in- 
competency is  admissible  to  show  want  of  care  on  the  part  of 
the  employer.  See  Gier  v.  Los  Angeles,  etc.,  Co.,  108  Cal.  129, 
41  Pac.  22;  Oilman  v.  Eastern  R.  R.  Co.,  13  Allen  (Mass.)  433, 
441,  90  Am.  Dec.  210.  When  we  speak  of  the  time  of  his  em- 
ployment, we  mean  the  time  when  he  was  assigned  to  the  par- 
ticular employment.  An  employer  is  bound  to  institute  affirma- 
tive inquiries  in  order  to  ascertain  the  qualifications  of  an  em- 
ployee whom  he  transfers  to  a  more  responsible  position,  for 
which  special  qualifications  are  demanded,  unless  the  employee 
has  given  proof  of  his  capacity  in  some  similar  position.  La- 
batt, §  194.  See,  also,  Mann  v.  Delaware,  etc.,  Co.,  91  N.  Y. 
495.       * 

The  rule  we  have  just  discussed  appears  to  us  to  be  peculiarly 
applicable  to  incompetency  of  the  character  found  by  the  jury, 
on  sufficient  evidence,  to  exist  in  the  present  case,  viz.,  want  of 
knowledge  by  a  conductor  of  a  schedule  train  as  to  the  meaning 
and  eflfect  of  telegraphic  orders  referring  to  the  movement  of 
his  train  in  relation  to  other  trains  on  the  road.  The  safety  of 
all  those  associated  with  him  is  dependent  on  his  having  such 
knowledge,  and  the  most  ordinary  care  requires  reasonable  af- 
firmative investigation,  on  the  part  of  the  employer,  to  ascer- 
tain that  the  employee  has  it,  before  assigning  him  to  the  em- 
ployment. Where  such  incompetency  is  shown,  it  is  a  fair 
inference  that  a  reasonable  investigation  would  have  disclosed 
it,  when  it  could  have  been  remedied  by  proper  instruction. 
The  uncontested  showing  by  an  employer,  in  response  to  the 
prima  facie  case  thus  made,  may  doubtless  be  such,  in  some 
cases,  as  to  require  the  conclusion,  as  a  matter  of  law,  that  the 
requisite  investigation  was  made,  and  that  the  result  thereof 
fully  warranted  the  employer  in  selecting  the  culpable  employee. 
But  the  record  here  presents  no  such  case.  There  was  evidence 
showing  some  inquiry  by  the  trainmaster,  and  some  discussion 
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by  him  with  Clark  himself  relative  to  the  duties  to  be  per- 
formed about  the  time  he  was  first  assigned  as  a  conductor,  but 
the  evidence  m  this  behalf  relied  on  by  defendant  was  such 
that,  assuming  it  to  be  without  conflict,  reasonable  men  might 
well  differ  as  to  whether  it  showed  such  investigation  as  was 
requisite  under  the  circumstances.  The  proposed  conductor  was 
being  taken  from  the  position  of  brakeman,  on  a  road  where, 
by  reason  of  the  fact  that  there  was  only  one -engine  and  one 
train  crew,  it  was  not  essential  for  even  a  conductor  to  know 
anything  about  the  rules  and  orders  for  the  meeting  and  passing 
of  trains.  His  service  in  that  capacity  on  that  road  had  con- 
tinued for  nearly  two  years  next  preceding  his  employment  on 
the  road  where  the  accident  occurred.  His  former  employment 
on  the  road  where  the  accident  occurred  had  been  several  years 
before,  and  in  capacities  wherein  he  was  not  required  to  charge 
his  mind  with  rules  and  orders  relative  to  the  meeting  and  pass- 
ing of  trains.  His  reputation  as  a  careful  and  competent  man, 
and  the  recommendation  of  Mr.  Rose,  the  former  trainmaster, 
amounted  to  no  more  than  a  showing  that  he  was  a  competent 
railroad  man  within  the  lines  of  his  knowledge  and  experience, 
and  that  he  was  the  kind  of  man  who  might  safely  be  made  con- 
ductor of  an  extra  train  on  defendant's  road.  Mr.  Rose's  state- 
ment to  the  trainmaster  was  substantially  that  he  was  a  valua- 
ble man,  and  that  he  had  promised  him  a  conductorship  of  a 
gravel  train  on  this  road  when  the  same  was  put  on.  There 
was  nothing  in  all  this  to  warrant  the  conclusion  on  the  part 
of  the  trainmaster  that,  either  by  experience  or  actual  instruc- 
tion, Clark  had  acquired  the  adequate  knowledge  as  to  rules  and 
orders  relative  to  the  meeting  and  passing  of  trains.  The  tes- 
timony as  to  the  conversations  between  Clark  and  the  train- 
master at  and  about  the  time  of  his  employment  is  not  of  such 
a  nature  as  to  require  a  conclusion  that  the  trainmaster  was 
warranted  in  assuming  that  he  had  such  knowledge,  and  the 
same  must  be  said  of  the  experience  of  Clark  as  conductor  of 
the  extra  gravel  train  immediately  prior  to  his  employment  as 
conductor  of  a  regular  freight  train.  A  very  clear  knowledge, 
on  the  part  of  the  conductor,  of  a  regular  schedule  train  as  to 
the  unprinted  rule  making  a  special  "meet  order"  superior  to 
all  the  printed  "time-table  rules"  was  especially  essential,  in 
view  of  the  printed  rules,  which  expressly  declared  extra  trains 
"inferior  to  all  regular  trains,"  required  "inferior  trains"  to 
keep  out  of  the  way  of  all  "superior  trains,"  and  provided  that, 
when  the  expected  train  is  not  found  at  the  schedule  meeting 
or  passing  point,  the  superior  train  will  proceed  on  schedule  time, 
and  the  inferior  train  will  take  siding  and  wait  for  the  superior 
train. 

The  case  of  Gier  v,  Los  Angeles,  etc.,  108  Cal.  129,  41  Pac. 
22,  is  much  relied  on  by  learned  counsel  for  defendant,  but  we 
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see  nothing  therein  that  is  in  conflict  with  what  we  have  said. 
As  the  court  there  said,  the  act  producing  injury  in  that  case 
"was  not  one  evincing  'incompetency/  employing  the  word 
strictly  to  denote  a  lack  of  skill  or  ability  to  use  appliances  or 
perform  a  duty  in  a  workmanlike  way,  but  was  a  single  and 
signal  exhibition  of  carelessness  or  recklessness,"  being  the  vol- 
untary starting  and  sending  ahead  his  electric  car  by  a  motor- 
man  under  such  circumstances  that  the  car  must  strike  the 
conductor  who  was  standing  at  a  switch.  The  motorman  had 
been  originally  employed  by  the  defendant  as  a  driver  of  a 
horse  car,  and  was  subsequently  trained  as  a  motorman.  At 
the  time  of  his  original  employment,  inquiry  was  made  by  the 
defendant  of  his  former  employers  for  whom  he  had  acted  in 
the  capacity  of  driver  of  a  horse  car,  and  they  had  declared  him 
"to  be  the  best  and  most  careful  of  men."  It  was  in  regard  to 
such  a  case  that  the  court  said  that  defendant  was  not  at  fault 
in  originally  employing  as  a  motorman  a  horse  car  driver  with- 
out questioning  him  personally,  inasmuch  as  it  took  pains  to 
avail  itself  of  evidence  upon  the  matter,  "disinterested  and  su- 
perior"— that  of  his  former  employers.  But  we  do  not  desire  to 
be  understood  as  intimating  that  a  personal  examination  of  one 
about  to  be  employed,  even  in  such  a  responsible  position  as 
that  of  conductor  of  a  railroad  train,  is  always  essential  to  the 
exerciscf  of  reasonable  care.  Such  investigation  as  will  warrant 
the  assumption,  under  all  the  existing  circumstances  that  the 
employee  has  adequate  knowledge  and  qualifications  is  essential. 
Such  an  assumption  may  be  warranted  by  the  knowledge  of  the 
employer  of  the  experience  and  reputation  of  the  employee  as 
to  work  calling  for  the  knowledge  and  qualifications  adequate 
to  the  discharge  of  the  duties  of  the  place,  or  by  the  recommen- 
dation of  other  persons  on  whom  he  is  justified  in  relying.  Each 
case  must  be  determined  on  its  facts,  and  generally,  as  here,  the 
question  whether  due  care  was  exercised  by  the  employer  in 
this  regard  is  one  exclusively  for  the  jury  and  trial  judge. 
The  verdict  was  not  in  conflict  with  any  of  the  instructions. 

The  only  other  points  made  for  reversal  are  as  to  the  refusal 
of  the  trial  court  to  give  certain  requested  instructions  to  the 
jury.  The  first  of  these  was  one  to  the  effect  that,  in  determin- 
ing the  question  of  incompetency,  the  jury  might  take  into  con- 
sideration, "with  other  evidence"  given  on  the  trial,  certain 
specified  evidence.  As  to  this  instruction  it  is  sufficient  to  say 
that  no  reason  appears  why  the  court  should  have  singled  out  a 
portion  of  the  evidence  given  on  the  issue  of  incompetency,  and 
specially  directed  that  it  might  be  considered.  Under  their  gen- 
eral instructions  the  jury  must  have  known  that  this  evidence, 
with  all  other  evidence  on  the  subject,  was  to  be  considered  by 
th^m  in  determining  the  question.  Instruv^tions  which  are  drawn 
solely  for  the  purpose  of,  and  which  simply  have  the  effect  of. 
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emphasizing  some  particular  portion  of  the  evidence,  are  not 
to  be  commended.  The  second,  defendant's  proposed  instruction 
9,  was  properly  refused.  While  taken  from  the  opinion  in  Gier 
V,  Los  Angeles,  etc.,  supra,  it  was  misleading  as  applied  to  the 
facts  in  this  case,  and  assumed  facts  as  to  which  there  was  a 
conflict  in  the  evidence,  if,  indeed,  one  of  such  assumed  facts 
was  not  wholly  at  variance  therewith.  If  the  third,  defend- 
ant's proposed  instruction  12,  had  been  limited  to  the  propo- 
sition suggested  by  learned  counsel  that,  if  defendant  had  made 
reasonable  inquiry  as  to  the  fitness  and  competency  of  Clark 
at  the  time  of  his  employment,  with  the  result  that  Clark  ap- 
peared to  be  competent,  it  had  fulfilled  its  duty  in  the  matter 
of  selection,  notwithstanding  it  was  afterwards  disclosed  that 
Clark  was  in  fact  incompetent,  it  would  doubtless  have  stated 
the  law  correctly.  Such  was  the  effect  of  other  instructions 
given,  as  we  read  them.  But  by  this  proposed  instruction  it  was 
attempted  to  have  the  court  state  what  specific  acts,  inquiries, 
and  information  would  constitute  a  reasonable  investigation 
warranting  the  assumption  of  competency  and  requiring  a  con- 
clusion that  defendant  had  used  proper  care.  We  think  this 
proposed  statement  would  have  been  very  misleading  as  applied 
to  the  evidence  given  on  the  trial,  and  that  the  court  properly 
refused  to  give  it. 

The  instructions  given  by  the  learned  judge  of  the  trial  court 
were  very  complete  and  fair,  and  clearly  and  correctly  stated 
the  law  applicable  to  the  case. 

The  judgment  is  affirmed. 

We  concur:  Beatty,  C.  J.;  Shaw,  J.;  Sloss,  J.;  Lorigan, 
J.;   Henshaw,  J. 
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De  YoE  V,  SEATTI.E  ElECTRIC  Co. 
(Supreme  Court  of  Washington,  June  15,  1909.) 

[102  Pac.  Rep.  446.] 

Carriers— Operation  of  Cable  Cars— Presumption  of  Negligence- 
Res  Ipsa  Loqmtur .♦— A  jerk  of  a  cable  car  which  is  an  incident  of 
frequent  occurrence  in  the  operation  of  such  cars,  and  consistent  with 
care  and  proper  equipment,  does  not  raise  any  presumption  of  negli- 
gence. 

Carriers^— Injury  to  Passengers— Negligence — Res  Ipsa  Loquitur.* — 
The  rule  of  res  ipsa  loquitur  as  applied  to  carriers  is  based  on  the  ap- 
parent fact  that  the  accident  could  not  have  happened  without  the 
carrier's  negligence,  or,  on  the  literal  meaning  of  the  expression  that 
the  thing  itself  speaks,  and  shows  prima  facie  that  the  carrier  was 
negligent. 

Carriers — ^Injuries  to  Passenger— Negligence  in  Operation  of  Cable 
Car — Insufficiency  of  Evidence. — In  an  action  for  personal  injuries  to 
a  passenger  on  a  cable  car,  evidence  held  insufficient  to  present  a  ques- 
tion for  the  jury  as  to  defendant's  negligence,  based  on  a  sudden  jerk. 

Appeal  from  Superior  Court,  King  County;  R.  B.  Albertson, 
Judge. 

Action  by  Elsie  De  Yoe  against  the  Seattle  Electrice  Company. 
From  z.  judgment  for  defendant,  plaintiff  appeals.  Affirmed. 

Vince  H,  Fahen  and  S.  H,  Kellcran,  for  appellant.  James  S. 
Howe  and  H,  S,  Elliott,  for  respondent. 

Crow,  J.  Action  by  Elsie  De  Yoe  against  the  Seattle  Electric 
Company,  for  personal  injuries.  From  a  judgment  in  favor  of 
the  defendant  the  plaintiff  has  appealed.  On  a  trial  of  the  issues 
joined  by  the  pleadings  the  jury  returned  a  verdict  in  favor  of 
the  appellant,  but  the  the  trial  court  thereafter  sustained  a  motion 
for  judgment  notwithstanding  the  verdict,  and  dismissed  the  ac- 
tion. The  appellant  now  contends  that  the  court  erred  in  so  do- 
ing. The  evidence  shows  that  the  respondent  owns  a  cable  car 
line,  which  it  operates  on  a  very  steep  grade  on  Madison  street 
in  the  city  of  Seattle;  that  on  September  10,  1907,  appellant  be- 
came a  passenger  on  one  of  respondent's  cars,  which  she  entered 
at  First  avenue,  taking  a  seat  in  the  forward  end  of  the  inclosed 
portion;  that  there  was  also  an  cutside  forward  apartment 
for  passengers;  that  at  or  near  the  Third  avenue  crossing, 
as  the  car  was  running  upgrade,  it  gave  a  severe  jerk;  that 
a  passenger,  who  was  standing  in  the  forward  outside  com- 
partment, was  thereby  thrown  against  a  glass  partition  or  window 
■.it  '  ■  ■  '■ 

*See  note  at  end  of  case. 
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near  which  appellant  was  sitting,  breaking  the  glass,  and  that  the 
broken  glass  struck  her  face,  causing  serious  injuries.  The  only 
witnesses  produced  by  appellant,  who  te^ified  as  to  the  motion 
of  the  car,  were  the  appellant  herself  and  one  A.  J.  Hassell.  Ap- 
pellant testified  as  follows :  **Q.  Now,  what  next  happened  ?  A. 
Well,  just  as  the  car  started  up  there  was  a  lurch,  and  I  was  hurt 
when  this  gentleman  on  the  outside  was  thrown  through  the  win- 
dow, his  elbow  or  shoulder  went  into  the  glass  and  broke  it  to 
pieces,  and  run  in  the  side  of  my  face.  *  *  *  Q.  What  caused  the 
car  to  jerk,  if  you  know?  A.  Well,  I  could  not  say,  unless  it  was 
when  the  gripman  dut.h.d  the  cab!e.  It  may  have  been  taken 
hold  of  too  sudden  or  something.  I  know  it  was  a  severe 
jolt,  and  caused  the  passengers  to  sway  that  were  standing  up, 
and  those  in  the  seats  slipped  to  the  back  end  of  the  car.  *  *  * 
Q.  What,  if  you  know,  caused  this  man  to  come  through  the  win- 
dow? Was  it  the  jerk?  A.  Yes,  sir.  *  *  *  Q.  And  you  don't  know 
what  caused  the  jerk,  whether  it  was  the  taking  up  of  the  cable 
by  the  grip,  or  the  taking  up  of  the  slack  of  the  cable,  or  not; 
you  don't  know  what  it  was?  A.  I  know  it  was  when  the  car 
started."  The  witness  Hassell  testified  on  the  same  subject  as 
follows:  "Q.  Was  there  any  considerable  jerk?  A.  Well,  now, 
I  couldn't  say  in  comparison.  There  was  a  jerk  of  the  car.  *  *  * 
Q.  Did  you  hold  onto  the  strap  all  of  the  way,  or  did  you  lose  the 
strap?  A.  I  think  I  hung  onto  the  same  strap  until  I  got  off  at 
Fourth.  Q.  Did  the  jar  wrench  your  hand  any?  A.  No,  sir.  Q. 
You  still  held  onto  the  strap?  A.  Yes,  sir."  No  other  evidence 
as  to  the  happening  or  cause  of  the  accident  or  the  jerking  of 
the  car  was  offered.  The  respondent  produced  evidence  indis- 
putable showing  that  a  jerk,  such  as  the  one  described  by  appellant 
and  Hassell,  was  not  an  unusual  occurrence  in  a  cable  car,  that 
it  was  unavoidable,  and  that  such  a  car,  although  handled  in  the 
most  skillful  and  careful  manner,  could  not  be  operated  without 
frequent  lurches  and  jeiks.  The  appellant  insists  that  the  direct 
effect  of  the  evidence  produced  by  her  was  to  show  that  the 
severe  jerk  caused  the  passenger  who  was  standing  outside  to 
be  forced  through  the  window,  thereby  breaking  the  glass  and 
injuring  her;  that  the  doctrine  of  res  ipsa  loquitur  should  be 
applied ;  that  a  prima  facie  case  of  negligence  was  shown  against 
the  respondent,  which  shifted  to  it  the  burden  of  so  showing 
that  the  jerk  which  caused  the  accident  did  not  result  from  its 
negligence;  that  such  prima  facie  case  arising  from  the  appli- 
cation of  the  dcclrine  of  res  ipsa  loquitur  was  sufficient  to  carry 
the  issue  of  respondent's  negligence  to  the  jury,  and  sustain  a 
verdict  in  favor  of  appellant;  and  that  it  was  then  within  the 
sole  province  of  the  jury  to  determine  whether  the  evidence 
offered  by  respondent  was  a  sufficient  weight  and  credibility  to 
rebut  appellant's  prima  facie  case,  to  relieve  respondent  from 
the  charge  of  negligence,  and  to  prevent  a  recovery  by  appellant. 
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In  support  of  this  contention  appellant  cites,  with  others,  the 
following  cases  from  this  court,  upon  which  she  especially  relies : 
Firebaugh  v,  Seattle  Electric  Co.,  40  Wash.  658,  82  Pac.  995,  2 
L.  R.  A.  (N.  S.)  836,  111  Am.  St.  Rep.  990;  Williams  i/.  Spokane 
Falls  &  Northern  Ry.  Co.,  39  Wash.  77,  80  Pac.  1100;  Anderson 
V.  McCarthy  Dry  Goods  Co.,  49  Wash.  398,  95  Pac.  325,  16  L. 
R.  A.  (N.  S.)  931.  The  doctrine  contended  for  was  applied  in 
the  case  cited,  but  in  each  of  them  the  nature  of  the  accident 
itself  was  such  as  to  make  it  manifest,  not  only  that  the  accident 
had  occurred,  but  also  that  it  could  not  have  occurred  without 
some  negligence  upon  the  part  of  the  defendant,  the  character  and 
cause  of  which,  if  kcwn  at  all,  would  be  peculiarly  within  the 
knowledge  of  the  defendant.  It  was  evident  in  the  Firebaugh 
Case  that  the  explosion  would  not  have  taken  place  if  the  appara- 
tus had  been  in  good  working  order  and  properly  handled;  in 
the  Williams  Case,  that  the  collision  would  not  have  occurred  if 
the  coupler  had  not  parted,  and  negligent  switching  had  not  been 
done ;  and  in  the  Anderson  Case,  that  the  basket  would  not  have 
fallen  if  it  had  been  properly  adjusted  and  operated.  It  was 
apparent  that  the  occurrences  mentioned  were,  each  and  all  of 
them,  unexpected  and  exceptional  events,  out  of  the  usual  order 
of  things;  while  in  this  action  the  jerk  complained  of  was  an  in- 
cident of  frequent  occurrence  in  the  operation  of  cable  cars,  con- 
sistent with  care  and  proper  equipment,  which  by  its  mere  hap- 
pening does  rot  raise  any  presumption  of  negligence  on  the  part 
of  the  respondent,  and  invoke  the  application  of  the  doctrine  of 
res  ipsa  loquitur.  It  is  common  knowledge  that  frequent  jerks 
of  a  cable  car  result  from  its  ordinary  operation.  The  gripmai 
could  not  use  the  cable  to  propel  the  car  without  frequent  jerks 
or  jolts.  Were  we  to  apply  the  doctrine  of  res  ipsa  loquitur  lo 
this  action,  the  effect  would  be  to  render  it  impossible  for  a  trans- 
portation company  to  operate  cable  cars  in  the  most  skillful  man- 
ner without  making  a  prima  facie  case  of  negligence  against  it 
every  time  an  unavoidable  jerk  or  jolt  occurred. 

In  the  Firebaugh  Case  the  court  stated  the  true  doctrine  in 
the  following  language :  "*  *  *  The  rule  of  res  ipsa  loquitur  is 
based  upon  the  apparent  fact  that  the  accident  could  not  have 
happened  without  negligence  on  the  part  of  the  carrier,  or,  upon 
the  literal  meaning  of  the  expression  that  the  thing  itself  speaks, 
and  shows  prima  facie  that  the  carrier  was  negligent."  In  Bart- 
ley  V.  Metropolitan  Street  Ry.  Co.,  148  Mo.  124,  49  S.  W.  840, 
the  court  said:  "It  is  a  matter  of  common  knowledge,  of  which 
even  a  court  is  not  ignorant,  as  well  as  a  matter  of  physics,  that 
the  rope  of  a  cable  railroad  cannot  be  kept  taut,  and  that  the 
jerks  which  are  common  and  unavoidable  to  such  roads  are 
caused  by  the  slack  in  the  rope  being  taken  up.  In  order  to 
recover  from  a  cable  railroad  it  is  not  enough  to  show  that  there 
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was  a  jerk,  but  it  must  affirmatively  appear  that  the  jerk  was  an 
extraordinary  or  unusual  one,  or  attributable  to  a  defect  in  the 
track,  an  imperfection  in  the  car  or  apparatus,  or  to  a  dangerous 
rate  of  speed,  or  to  unskillful  handling  of  the  car  by  the  gripman. 
Adams  v.  Railroad  Co.,  9  App.  D.  C.  34 ;  Weaver  v.  Railroad  Co. 
V,  Snashall,  3  App.  D.  C.  420;  Hayes  v.  Railroad  Co.,  97  N.  Y. 
259;  Stager  v.  Railway  Co.,  119  Pa.  70,  12  Atl.  821;  Mitchell  v. 
Railway  Co.,  51  Mich.  236,  16  N.  W.  388,  47  Am.  Rep.  566; 
Muller  V,  Railroad  Co.,  48  N.  Y.  Super.  Ct.  546;  Holland  v. 
Railway  Co.,  155  Mass.  287,  29  N.  E.  622;  Stewart  v.  Railroad 
Co.,  146  Mass.  605,  16  N.  E.  466;  Turnpike  Road  v.  Cason,  72 
Md.  377,  20  Atl.  113.  Clearly  the  testimony  in  this  case  does 
not  show  anything  extraordinary  or  unusual  in  the  jerk.  No 
defect  in  the  track  or  car  or  apparatus  is  shown,  and  no  negligence 
of  the  gripman  is  made  to  appear.  It  was  therefore  the  duty  of 
the  trial  court  to  so  declare,  and  to  sustain  the  demurrer  to  the 
evidence  at  the  close  of  the  plaintiff's  case,  and  it  was  error  on 
its  part  not  to  do  so."  In  Black  v.  Third  Avenue  R.  R.  Co.,  2 
App.  Div.  387,  37  N.  Y.  Supp.  830,  it  was  held  that  negligence 
on  the  part  o^  those  in  charge  of  a  cable  car  cannot  be  inferred 
merely  from  the  fact  that,  as  a  plaintiff  was  about  to  take  his 
seat,  he  was  thrown  to  the  floor  by  the  sudden  starting  of  the 
car;  there  being  no  evidence  that  any  negligence  or  any  unusual 
force  was  applied  by  the  gripman.  That  case  had  been  followed 
and  approved  in  Xeedham  ^'.  Interborough  Rapid  Transit  Co., 
48  Misc.  Rep.  522,  95  N.  Y.  Supp.  561 ;  Molly  v.  N.  Y.  City  Ry. 
Co.  (Sup.)  98  N.  Y.  Supp.  211,  and  Bollinger  ^^  Interurban 
Street  R.  Co.,  50  Misc.  Rep.  293,  98  N.  Y.  Supp.  641. 

The  courts  have  repeatedly  held  that  a  sudden  jerk  of  a  cable 
car  does  not  necessarily  raise  a  presumption  of  negligence  on 
the  part  of  the  carrier.  Such  jerks  are  frequently  incident  to 
the  operation  of  cable  cars,  as  a  large  number  of  them  are  repeat- 
edly connected  with,  and  released  from,  the  same  cable,  thereby 
affecting  each  other's  movements.  This  is  a  matter  of  common 
knowledge,  which  passengers  are  presumed  to  anticipate.  There 
was  no  evidence  in  the  trial  of  this  action  to  show  the  position  of 
the  passenger,  who  appellant  claims  was  forced  through  the  glass ; 
that  is,  whether  he  was  standing  carelessly  and  without  support 
just  previous  to  the  accident.  A  slight  jolt  of  the  car  while  travel- 
ing upgrade,  accompanied  by  his  carelessness,  may  have  caused 
him  to  lurch  against  the  glass,  without  the  least  possible  negli- 
gence on  respondent's  part.  The  lower  half  of  the  window  was 
protected  with  iron  rods  to  guard  against  accidents.  A  sudden 
jerk  on  a  passenger  train  of  a  steam  railroad,  or  on  a  street  car 
propelled  by  electricity,  might  be  held  to  raise  a  presumption  of 
negligence  on  the  part  of  the  carrier  which  in  the  case  of  a  cable 
car  would  be  held  to  be  consistent  wi:h  careful  operation.  The 
trial  judge  undoubtedly  granted  the  motion  for  judgment  not- 
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withstanding  the  verdict  for  the  reason  that  there  was  no  proof 
of  negligence  on  respondent's  part,  and  that  he  had  improperly  de- 
nied respondent's  previous  motion  for  a  directed  verdict. 
The  judgment  is  affirmed. 

« 

RuDKiN,  C.  J.,  and  Mount,  Gose,  Parker,  Chadwick  and 
Morris,  JJ.,  concur. 

note 

PRESUMPTION  OF  NEGLIGENCE  FROM  INJURY  TO  PAS- 
SENGER. 

I.   Existence  of  Presumption,  699. 

A.  Doctrine   Apparently   Supported   by   Some    Decisions — Un- 
guarded Language  of  Courts,  699. 

1.  Other  Statements  of,  and  Limitations  of,  and  Exceptions 

to  Rule,  700. 

2.  Rationale  of  Unrestricted  Doctrine,  702. 

B.  Prevailing  Rule,  702. 

1.  Other  Statements   of,  and  Limitations   of,   and   Excep- 

tions to  Rule,  704. 

2.  Illustrations,  708. 

a.  Presumption  Not  Created,  708. 

b.  Presumption  Created,  710. 

C.  Where  Such  Accidents  Usually  Result  from  Negligence,  711. 

1.  Other  Statements  of  Rule,  712. 

2.  Illustration,  712. 

D.  Accident  Must  Be  Connected  with   Means  of  Transporta- 
tion, 713. 

1.    Illustrations,  713. 

E.  Control  of  Carrier  of  Cause  of  Injury,  714. 

1.  Other  Statements  of  Rule,  714. 

2.  Illustrations,  715. 

F.  Where  Cause  of  Accident  Is  Not  Obscure,  717. 

1.  Other  Statements  of  Rule,  717. 

2.  Limitations  of  Rule,  718. 

G.  Occurrence  of  Injury  before  Passenger  Has  Placed  Himself 

under  Carrier's  Protection,  718. 
H.    Burden  of  Proving  Basis  of  Presumption,  718. 

1.  Other  Statement  of  Rule,  718. 

2.  Illustrations,  718. 

I.  Plaintiffs  Evidence  May  Prevent  Creation  of  Presumption, 

719. 
J.   Arises  from   Derailment  of  Steam  Railroad  Train  or  Car, 

719. 

1.    Illustrations,  720. 
K.   Arises  from  Derailment  of  Street  Car,  720. 

1.  Illustrations,  721. 

2.  Exception  to  Rule,  722. 
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L.  Presumption  Arises  from  Collisions  between  Steam  Rail- 
road Trains  or  Cars,  722. 

1.  Other  Statement  of  Rule,  722. 

2.  Illustrations,  722. 

M.  Presumption  Arises   from  Collisions  between   Street    Cars, 
723. 
1.  Illustrations,  723. 

N.  Arises  from  Collisions  between  Trains,  or  Street  Cars,  and 
Other  Vehicles  or  Objects,  724. 
1.  Illustrations,  724. 

O.  Arises  from  Collision  between  Passenger  on  Car  and  Other 
Vehicles,  or  Objects,  on  or  Near  Track,  726. 
1.  Illustrations,    726. 

P.  Arises  from  Proof  of  Injury  Resulting  from  Defect  in,  or 
Breaking  or  Insufficiency  of.  Any  Appliance  or  Instrumen- 
tality Used  in,  or  Connected  with,  Transportation  of  Pas- 
sengers, 728. 

1.  Other   Statements  of   Rule,   729. 

2.  Illustrations,   729. 

Q.  Arises  from  Proof  of  Injury  Resulting  from  Defective   or 
Obstructed   Railroad  Track  or   Roadbed,   732. 
1.  Illustrations,   733. 

R  May  Arise  from  Proof  of  Injuries  from  Jars  or  Jolts  of 
Trains  or  Cars,  73S. 

1.  Held  to  Create  Presumption,  735. 

2.  Held   not  to   Create   Presumption,   738. 

S.  Prevailing  Rule  Is  Applicable  to  Ordinary  Steam  Railroads, 

741. 
T.  No  Distinction  between   Freight  Trains  and   Other  Trains 

with  Respect  to  Existence  of  Presumption,  742. 

1.  Illustrations,  742. 
U.  Prevailing  Rule  Is  Applicable  to  Street  Railways,  743. 
II.  Effect  of  Presumption,  743. 

A.  Presumption  Must  Be  Considered  by  Jury,  743. 

B.  Will   Warrant   Recovery,   743. 

1.  Other   Statements   of  Rule,  744. 

2.  Illustrations,  745. 

C.  Questions  for  Jury,  W5. 

D.  Where  Evidence  Balances,  745. 

E.  May  Be  Rebutted,  746. 

F.  Presumption  Casts   Burden   of  Rebuttal  upon   Carrier,   746. 

G.  Effect  of  Presumption  of  Mere   General  Negligence  where 

Specific   Negligence   Alleged,   749. 
H.  Preponderance  of  Evidence  for  Defendant  not  Required,  749. 

Cross  References  to  Preceding  Authorities  in  This  Series. 

Rebuttal  of  Presumption  of  Negligence  Arising  from  Fact  that 
Passenger  Is  Injured— See  third  foot-note  of  Pittsburg,  etc.,  Ry.  Co, 
r.  Higgs  (Ind.),  24  R.  R.  R.  201,  47  Am.  &  Eng.  R.  Cas.,  N.  S..  201, 
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where  all  the  authorities  on  the  subject  in  this  series,  preceding  it, 
are  collected;  first  foot-note  of  Briggs  v.  Durham  Traction  Co.  (N. 
Car.),  30  R.  R.  R.  324,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  324;  seventh 
head-note  of  Cleveland,  etc.,  Ry.  Co.  v.  Hadley  (Ind.),  29  R.  R.  R. 
10,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  10. 

Whether  a  Presumption  of  Negligence  Arises  from  Fact  that  Pas- 
senger Is  Injured. — See  Armstrong  v.  Portland  Ry.  Co.  (Ore.),  31  R. 
R.  R.  89,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  89;  third  foot-note  of  Taber 
V.  Seaboard  Air  Line  Ry.  (S.  Car.),  31  R.  R.  R.  60,  54  Am.  &  Eng. 
R  Cas.,  N.  S.,  60;  second  foot-note  of  Fere  Marquette  R.  Co.  v. 
Strange  (Ind.),  30  R.  R.  R.  66,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  66; 
first  head-note  of  Paul  v.  Salt  Lake  City  R.  Co.  (Utah),  30  R.  R.  R. 
144,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  144;  McLean  v,  Atlantic  Coast 
Line  R.  Co.  (S.  Car.),  3  R.  R.  R.  76,  53  Am.  &  Eng.  R.  Cas.,  N.  S., 
75;  first  head-note  of  Ginn  v,  Pennsylvania  R.  Co.  (Pa.),  30  R.  R.  R. 
650,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  650;  foot-note  appended  to  Mc- 
Gann  v.  Boston  Elev.  Ry.  Co.  (Mass.).  30  R.  R.  R.  618,  53  Am.  & 
Eng.  R.  Cas.,  N.  S.,  618;  first  foot-note  of  Briggs  v.  Durham  Traction 
Co.  (N.  Car.),  30  R.  R.  324,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  324;  foot- 
note appended  to  Russell  v.  Seattle,  etc.,  Co.  (Wash.),  29  R.  R.  R. 
321,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  321;  foot-note  of  Central,  etc.,  Ry. 
Co.  V.  Geopp  (Ala.),  29  R.  R.  R.  315,  52  Am.  &  Eng.  R.  Cas.,  N.  S., 
315;  first  foot-note  of  Birmingham,  etc.,  Co.  v.  Sawyer  (Ala.),  29  R. 
R.  R.  779,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  779;  first  foot-note  of  Kan- 
sas City,  etc.,  Ry.  Co.  v.  Davis  (Ark.),  29  R.  R.  R.  664,  52  Am.  &  Eng. 
R.  Cas.,  N.  S.,  664;  first  foot-note  of  Cleveland,  etc.,'  Ry.  v.  Hadley 
(Ind.),  29  R.  R.  R.  638,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  638;  fifth  head- 
note  of  Cleveland,  etc.,  Ry.  Co.  v.  Hadley  (Ind.),  29  R.  R.  R.  10,  52 
Am.  &  Eng.  R.  Cas.,  N.  S.,  10. 

I.  EXISTENCE  OF  PRESUMPTION. 

A.    DOCTRINE  APPARENTLY   SUPPORTED  BY   SOME  DE- 
CISIONS—UNGUARDED LANGUAGE  OF  COURTS. 

The  courts  have  not  always  guarded  the  language  in  which  the 
doctrine  of  presumptions  against  passenger  carriers  has  been  ex- 
pressed, and  in  the  following  cases,  if  there  were  nothing  but  the 
language  of  the  court  to  guide  us,  we  would  be  forced  to  conclude 
that  the  respective  jurisdictions  in  which  the  decisions  were  handed 
down  were  committed  to  the  broad  and  uncompromising  rule,  that 
it  is  sufficient,  in  order  to  throw  the  burden  of  explanation  on  the 
carrier,  for  a  passenger  to  show  that  he  sustained  an  injury  while  the 
relation  of  passenger  and  carrier  existed  between  himself  and  de- 
fendant. 

United  States.— Gleeson  v.  Virginia  Midland  R.  Co.,  140  U.  S.  435, 
35  L.  Ed.  458;  Sprague  v.  Southern  R.  Co.  34,  C.  C.  A.  207,  92  Fed. 
Rep.  59;  Texas  &  P.  Ry.  Co.  v.  Gardner  (C.  C  A.),  114  Fed.  Rep.  186. 

Alabama* — Louisville,  etc.,  R.  Co.  v.  Jones,  83  Ala.  376,  3  So.  902. 
California.— Boone  v.  Oakland  Transit  Co.,  139  Cal.  490,  73  Pac. 
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243;  Bosqui  v.  Sutro  R.  Co.,  131  Cal.  390,  63  Pac.  682;  Bush  v.  Baraett, 
96  Cal.  202,  31  Pac.  2. 

Georgia,— New  York,  etc.,  R.  Co.  v.  Findley,  76  Ga.  311;  Freeman 
V.  Collins  Park,  etc.,  R.  Co.,  117  Ga.  78,  43  S.  E.  410. 

Illinois.— Lavis  v.  Wisconsin  Cent.  R.  Co.,  54  111.  App.  636. 

Indiana.— Indianapolis  St.  R.  Co.  v.  Schmidt,  163  Ind.  360,  71  N. 
E.  201;  Kentucky,  etc.,  Co.  v.  Quinkert,  2  Ind.  App.  244,  28  N.  E.  338; 
Louisville,  etc.,  R.  Co.  v.  Snyder,  117  Ind.  435,  20  N.  E.  284;  Terre 
Haute,  etc.,  R.  Co.  v.  Sheeks,  155  Ind.  74,  56.  N.  E.  434. 

Kansas. — St.  Louis,  etc.,  R.  Co.  v.  Burrows,  62  Kan,  89,  61  Pac. 
439. 

Kentucky.— Central  Pass.  R.  Co.  v.  Kuhn,  86  Ky.  578,  6  S.  W.  441. 

Louisiana. — LeBlanc  v.  Sweet,  107  La.  355,  31  So.  706. 

Maryland— Baltimore,  etc.,  R.  Co.  v.  Swann,  81  Md.  400,  32  Atl.  175. 

Minnesota. — Graham  r.  Burlington,  etc.,  R.  Co.,  39  Minn.  81,  38 
N.  W.  812. 

Mississippi. — ^Vicksburg,  etc.,  R.  Co.  v.  Phillips,  64  Miss.  693,  2  So. 
537. 

Missouri. — Aston  v.  St.  Louis  Transit  Co.,  105  Mo.  App.  226; 
Sweeney  v.  Kansas  City  Ry.  Co.,  150  Mo.  386,  51  S.  W.  682. 

Nebraska.— Chicago,  etc.,  R.  Co.  v,  Wolfe,  61  Neb.  502,  86  N.  W. 
441. 

New  Jersey. — Hansen  v.  North  Jersey  St.  R.  Co.,  64  N.  J.  L.  686, 
46   Atl.  718. 

New  York. — Hegeman  v.  Western  R.  Corp.,  16  Barb.,  N.  Y.,  333. 

Pennsylvania. — Dampman  v.  Pennsylvania  R.  Co.,  166  Pa.  St.  .520, 
31  Atl.  244;  Farley  v.  Philadelphia  Traction  Co.,  132  Pa.  St  58,  18 
Atl.  1090. 

South  Carolina. — Cooper  v.  Georgia,  etc.,  Ry.  Co.,  61  S.  Car.  345; 
Doolittle  V.  Southern  Ry.,  82  S.  Car.  130,  49  S.  E.  133;  Zemp  v.  Wil- 
mington, etc.,  R.  Co.,  9  Rich.  (S.  Car.),  84. 

1.  Other  Statements  of,  and  Limitations  of,  and  Exceptions  to  Rule. 

In  Terre  Haute,  etc.,  R.  Co.  v,  Sheeks,  155  Ind.  74,  56  N.  E.  434, 
it  is  held  that  while  the  burden  is  upon  a  passenger  suing  for  per- 
sonal injuries  to  maintain  the  affirmative  of  the  issue,  the  mere  hap- 
pening of  the  accident  is  at  least  prima  facie  evidence  of  negligence 
upon  the  part  of  the  carrier. 

In  Lincoln  Traction  Co.  v.  Heller  (Neb.),  100  N.  W.  197,  it  is  held 
that  the  law  presumes  that  one  injured  while  being  transported  by 
a  common  carrier  was  injured  in  consequence  of  the  latter's  negli- 
gence, and,  to  escape  liability,  it  must  show  that  it  has  discharged  the 
full  measure  of  its  legal  duty,  and  was  in  no  wise  to  blame  for  the 
accident,  unless  plaintiffs  negligence  contributed  thereto. 

But  in  E.  T.  V.  &  Ga.  R.  Co.  v.  Mitchell,  58  Tenn.  (11  Heisk.),  400, 
it  is  held  that  proof  of  an  injury  to  a  passenger  raises  no  presumption 
of  negligence  against  the  carrier.  The  plaintiff  must  show  not  merely 
the  injury  but  that  it  was  the  result  of  some  negligence  of  the  car- 
rier. 
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Grross  Negligence  Not  Included. — The  presumption  that  an  acci- 
dent to  a  passenger  and  his  resulting  injury  were  caused  by  the  car- 
rier's negligence  does  not  embrace  gross  negligence.  So  held  in 
Southern  Ry.  Co.  v,  Lee  (Ky.),  26  R.  R.  R.  285,  49  Am.  &  Eng.  R. 
Cas.,  N.  S.,  285,  101  S.  W.  307. 

Only  Necessary  to  Show  That  Passenger  Has  Not  Been  Safely 
Set  Down  at  Destination. — It  is  sufficient,  in  order  to  throw  the  bur- 
den of  explanation  on  the  carrier,  for  a  passenger  suing  on  a  contract 
for  personal  carriage  to  establish  the  contract,  and  to  show  that  he 
has  not  been  safely  set  down  at  his  destination.  It  is  then  for  the 
carrier,  and  not  for  the  passenger,  to  show  what  negligence,  and 
whose,  prevented  the  fulfillment  of  the  contractual  obligations  of  the 
carrier.    So  held  in  LeBlanc  v.  Sweet,  107  La.  355,  31  So.  706. 

Same. — In  Lavis  v.  Wisconsin  Cent.  R.  Co.,  54  111.  App.  636,  it  is 
held  that  a  passenger  in  a  railroad  car  has  only  to  show  the  accident, 
and  that  he  sustained  an  injury  thereby,  to  make  a  prima  facie  case  of 
negligence  against  the  carrier,  and  when  this  is  done,  the  burden  of 
explaining  the  cause  of  the  accident,  so  as  to  relieve  itself  from  re- 
sponsibility, is  thrown  upon  the  carrier. 

Injured  While  Riding  on  Train. — In  Baltimore,  etc.,  R.  Co.  v. 
Swann,  81  Md.  400,  32  Atl.  175,  it  is  held  that  the  fact  that  a  pas- 
senger is  injured  while  riding  on  a  train  is  prima  facie  evidence  of 
negligence.  See,  also,  Cooper  v.  Georgia,  etc.,  Ry.  Co.,  61  S.  Car. 
345.1 

Same — Even  Where  Circumstances  Are  Shown  by  Plaintiff. — The 
fact  of  a  passenger  being  injured  on  a  train  gives  rise  to  a  presump- 
tion of  negligence  on  the  part  of  the  carrier,  even  where  the  facts  and 
circumstances  attending  the  accident  are  shown  by  plaintiff.  So  held 
in  Doolittle  v.  Southern  Ry.,  62  S.  Car.  130,  49  S.  E.  133. 

Same — Rule  Applicable  to  Acts  of  Employees. — Proof  that  injury 
was  sustained  by  a  person  while  a  passenger  upon  a  train  is  prima 
facie  evidence  of  negligence  on  the  part  of  the  railroad.  And  this 
rule  applies  not  only  to  defects  in  machinery,  but  also  to  acts  of  its 
employees  engaged  in  operating  the  machinery.  So  held  in  Ken- 
tucky, etc.,  Bridge  Co.  v,  Quinkert,  2  Ind.  App.  244,  28  N.  E.  338. 

Injured  While  Riding  in  Carrier's  Conveyance. — In  an  action  to  re- 
cover for  personal  injuries  sustained  by  a  passenger  while  riding  in 
a  conveyance  of  the  carrier,  proof  of  the  accident  casts  the  burden 
on  the  carrier  to  free  itself  from  the  presumption  of  negligence.  St. 
Louis,  etc.,  R.  Co.  v.  Burrows,  62  Kan.  89,  61  Pac.  439. 

Where  Cause  of  Accident  Does  Not  Clearly  Appear. — ^Where  the 
evidence  merely  shows  that  an  accident  occurred  and  a  passenger  was 
injured  and  the  cause  of  the  accident  does  not  appear,  or  does  not 
fully  and  clearly  appear,  a  presumption  of  negligence  arises  against 
the  carrier.  So  held  in  Farley  v.  Philadelphia  Traction  Co.,  132  Pa. 
St.  58,  18  Atl.  1090. 
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2.  Rationale  of  Unrestricted  Doctrine. 

The  supporters  of  the  rule  above  stated  contend  that  the  fact  of 
the  impossibility,  in  most  cases,  of  the  injured  passenger  provjng 
negligence  or  even  the  details  or  circumstances  of  the  accident  in 
which  he  was  injured,  render  such  rule  sound,  and  essential  to  the 
protection  of  the  rights  of  railroad  passengers.  Louisville,  etc.,  Ry. 
Co.  V.  Faylor,  126  Ind.  126,  25  N.  E.  869;  Hayman  v.  Pennsylvania  R. 
Co.,  118  Pa.  St.  508,  11  Atl.  815. 

Injury,  Accident  and  Its  Circumstances. — In  McGinn  v.  Benner, 
180  Pa.  St.  396,  36  Atl.  925,  it  is  held  that  the  fact  of  an  accident  and 
the  attendant  circumstances  may  themselves  furnish  all  the  proof  of 
negligence  that  the  injured  passenger  is  able  to  offer,  or  that  it  is 
necessary  to  offer;  and  the  accident,  the  injury,  and  the  circumstances 
under  which  it  occurred  are  in  some  cases  sufficient  to  raise  a  pre- 
sumption of  negligence  against  the  carrier. 

Collisions  between  Trains. — Where  passenger  trains  collide  with 
other  trains,  passengers  injured  thereby  are  not  put  to  the  impos- 
sible task  of  proving  negligence,  but  a  presumption  of  negligence 
arises  against  the  defendant  carriers  from  such  a  collision.  So  held 
in  Louisville,  etc.,  Ry.  Co.  v.  Faylor,  126  Ind.  126,  25  N.  E.  869. 

B."   PREVAILING  RULE. 

The  prevailing  doctrine,  however,  is  much  more  restricted  than 
the  broad  rule  apparently  supported  by  the  decisions  embraced  within 
the  preceding  section  of  our  note.  A  presumption  of  neglig^ence  on 
the  part  of  the  carrier  does  not  necessarily  follow  the  simple  and 
unexplained  fact  that  a  passenger  is  injured  while  under  the  care  and 
protection  of  the  carrier,  but  the  cause,  or  at  least  the  nature  of,  the 
accident  resulting  in  the  injury  must  be  shown.  And  there  must  be 
evidence  tending  to  connect  the  carrier  or  its  employees  or  some  of 
its  appliances  of  transportation  with  the  happening  of  the  accident 

United  States.— Albion  Lumber  Co.  v.  DeNobra,  19  C.  C.  A.  16S. 
72  Fed.  Rep.  739;  Carter  v.  Kansas  City  Cable  Ry.  Co.  (C.  C),  42 
Fed.  Rep.  37;  Kefauver  v.  Philadelphia  &  R.  Ry.  Co.  (C.  C),  123 
Fed.  Rep.  966;  Southern  Pac.  Co.  v,  Cavin  (C.  C.  A.),  20  R.  R.  R. 
803,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  803,  144  Fed.  Rep.  348;  Southern 
Ry.  Co.  V.  Myers,  32  C.  C.  A.  19,  87  Fed,  Rep.  149;  Whitney  v.  New 
York,  etc.,  R.  Co.,  43  C.  C.  A,  19,  102  Fed.  Rep.  850. 

Alabama.— Alabama  G.  S.  R.  Co.  v.  Hill,  93  Ala.  514,  9  So.  722; 
Birmingham,  etc.,  Ry.  Co.  v.  Hale,  90  Ala.  8,  8  So.  142;  Georgia  Pac. 
Ry.  Co.  V.  Love,  91  Ala,  432,  8  So.  714;  Montgomery  &  E.  Ry.  Co.  r. 
Mallette,  92  Ala.  209,  9  So.  363. 

Arkansas. — Arkansas  Midland  R.  Co.  v.  Griffith,  63  Ark.  491.  39 
S.  W,  550;  Arkansas  Midland  R.  Co.  v.  Rambo  (Ark.),  117  S.  W.  784; 
Barringer  v.  St.  Louis,  etc.,  Ry.  Co.,  73  Ark.  648,  85  S.  W.  94,  87  S.  W. 
814;  George  v,  St.  S.  I.  M.  &  S.  Ry.  Co.,  1  Am.  &  Eng.  R.  Cas.  N.  S. 
294,  34  Ark.  613;  L.  R.  &  Ft.  S.  Ry.  v.  Miles,  40  Ark.  298;  St.  Louis, 
etc.,  Ry.  Co.  v,  Mitchell,  57  Ark.  418,  21  S.  W.  476. 
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Califamia* — Babcock  v.  Los  Angeles,  etc.,  Co.,  128  Cal.  173,  60 
Pac.  780;  Boyce  v.  California  Stage  Co.,  25  Cal.  460;  Joyce  v.  Los 
Angeles  Ry.  Co.  (Cal.),  20  R.  R.  R.  66,  43  Am.  &  Eng.  R.  Cas.,  N.  S., 
66,  82  Pac.  204;  Green  v.  Pacific  Lumber  Co.,  130  Cal.  435,  62  Pac. 
747;  Griffin  v.  Pacific  Elec.  Ry.  Co.,  1  Cal.  App.  678;  Fairchild  v, 
California  Stage  Co.,  13  Cal.  599;  McCurrie  v.  Southern  Pac.  Co., 
122  Cal.  558,  55  Pac.  324;  Lawrence  v.  Green,  70  Cal.  417,  11  Pac.  750; 
Osgood  r.  Los  Angeles,  etc.,  Co.,  137  Cal.  286,  70  Pac.  169;  Renfro  v. 
Fresno  City  Ry.  Co.,  2  Cal.  App.  317;  Yeemans  v.  Contra  Costa  S. 
N.  Co.,  44  Cal.  71. 

Colorado. — Denver,  etc.,  R.  Co.  v.  Fotheringham,  17  Col.  App.  410; 
Denver,  etc.,  R.  Co.  v.  Woodward,  4  Colo.  1;  Kansas  Pac.  Ry.  Co.  v. 
Miller,  2  Colo.  442,  20  Am.  Ry.  Rep.  245;  Rio  Grande  Western  Ry. 
Co.  V.  Rubenstein,  5  Colo.  App.  121,  38  Pac.  76;  Sanderson  v.  Frazier, 
8.  Colo.  79,  5  Pac.  217;  Wall  v.  Livezay,  6  Colo.  465. 

Georgia. — Augusta,  etc.,  R.  Co.  v.  Randall,  79  Ga.  304,  4  S.  E.  674; 
Central  Jl.  Co.  v.  Sanders,  73  Ga.  513,  27  Am.  &  Eng.  R.  Cas.  300; 
Crine  v.  East  Tenn.  Va.,  etc.,  R.  Co.,  84  Ga.  651,  11  S.  E.  555;  Flor- 
ida, etc.,  R.  Co.  V,  Rudulph,  113  Ga.  143,  38  S.  E.  328;  Gardner  v. 
Waycross,  etc.,  R.  Co.,  97  Ga.  482,  25  S.  E.  334;  Killian  v.  Georgia 
R.,  etc.,  Co.,  97  Ga.  727,  25  S.  E.  384;  Murphy  v.  Atlanta,  etc.,  R.  Co., 
89  Ga.  832,  15  S.  E.  774;  Southern  Ry.  Co.  v.  Cunningham  (Ga.),  18 
R.  R.  R.  374,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  374. 

Illinois^- Atchison,  etc..  R.  Co.  v.  Elder,  50  111.  App.  276;  Chicago 
City  Ry.  Co.  v.  Carroll  (111.),  11  R.  R.  R.  35,  34  Am.  &  Eng.  R.  Cas., 
N.  S.,  35;  Chicago,  etc.,  Co.  v.  Newmiller.  (111.),  18  R.  R,  R.  273,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  273;  Chicago  City  Ry.  Co.  v.  Engel,  35 
111.  App.  490;  Elgin  City  Ry.  Co.  v.  Wilson,  56  111.  App.  364;  Cram- 
blet  V.  Chicago,  etc.,  Ry.  Co.,  82  111.  App.  542;  Chicago  City  Ry.  Co. 
V.  Morse,  98  111.  App.  662;  Eagle  Packet  Co.  v.  Defries,  94 
111.  598;  Galena,  etc.,  R.  Co.  v.  Yarwood,  17  111.  509;  Illinois  Cent. 
R.  Co.  V.  Beebe,  69  111.  App.  363;  New  York,  etc.,  R.  Co.  v.  Blumen- 
thal,  160  111.  40,  43  N.  E.  809;  North  Chicago  St.  Ry.  Co.  v.  Cotton,  140 
111.  486,  29  N.  E.  899;  Springer  v.  Ford,  189  111.  430,  59  N.  E.  953;  Sprin- 
ger V.  Schultze,  105  111.  App.  544;  Toledo,  etc.,  Ry.  Co.  z>.  Beggs,  85  111. 
80;  Pittsburgh,  etc.,  Ry.  Co.  v.  Thompson,  56  111.  138. 

Indiana. — Anderson  v,  Scholey,  114  Ind.  553,  17  N.  E.  125;  Cleve- 
land, etc.,  R.  Co.  V.  Newell,  104  Ind.  264,  3  N.  E.  836;  Louisville,  etc., 
Ry.  Co.  V.  Faylor,  126  Ind.,  126,  25  N.  E.  869;  Louisville,  etc.,  Ry.  Co. 
r.  Hendricks.  128  Ind.  462,  28  N.  E.  58;  Louisville,  etc.,  Ry.  Co.  v, 
Jones,  108  Ind.  551,  9  N.  E.  479;  Louisville,  etc.,  Ry.  Co.  v.  Thomp- 
son, 107  Ind.  442,  8  N.  E.  18,  9  N.  E.  357;  Memphis,  etc..  Packet  Co. 
V.  McCool,  83  Ind.  392,  8  Am.  &  Eng.  R.  Cas.  390,  43  Am.  Rep.  71; 
Ohio,  etc.,  Ry.  Co.  v.  Voight,  122  Ind.  288,  23  N.  E.  774;  Pittsburg, 
etc.,  R.  Co.  V.  Williams,  74  Ind.  462,  3  Am.  &  Eng.  R.  Cas.  457. 

Iowa Cronk  v.  Wabash  R.  Co.  (Iowa),  12  R.  R.  R.  429,  35  Am. 

&  Eng.  R.  Cas.,  N.  S.,  429. 
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Kansas. — Southern  Kansas  Ry.  Co.  v.  Walsh,  45  Kan.  653,  26 
Pac.  45. 

Louisiana. — ^Julien  v.  Captain  and  Owners  of  Steamer  Wade  Hamp- 
ton, 27  La.  Ann.  377;  Leveret  v.  Shreveport  Belt  Ry.  Co.,  110  La. 
399.  34  So.  479;  Patton  v.  Pickles,  50  La.  Ann.  857,  24  So.  290. 

Maryland. — Baltimore  &  Ohio  R.  Co.  v.  State,  63  Md.  135;  Jones  v. 
United  Ry.  &  Elec.  Co.  (Md.),  13  R.  R.  R.  631,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  631,  57  Atl.  260. 

Michigan. — Moore  v.  Saginaw,  etc.,  R.  Co.,  119  Mich.  613,  78  N.  W. 
666;  Stoody  v,  Detroit,  etc.,  R.  Co.,  124  Mich.  420,  83  N.  W.  26. 

Mississippi. — Kansas  City,  etc.,  R.  Co.  v.  Nichols  (Miss.),  19  R.  R. 
R.  330,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  330,  38  So.  371. 

Nebraska.— Lincoln  Traction  Co.  v.  Heller  (Neb.),  17  R.  R.  R.  368, 
40  Am.  &  Eng.  R.  Cas.,  N.  S.,  368,  100  N.  W.  197;  Spellman  v.  Lin- 
coln Rapid  Transit  Co.,  36  Neb.  890,  55  N.  W.  270. 

New  York.— Seybolt  v.  New  York,  etc.,  R.  Co.,  18  Am.  &  Eng.  R. 
Cas.  162,  95  N.  Y.  562,  47  Am.  Rep.  75;  Holbrook  v.  Utica,  etc.,  R. 
Co.,  12  N.  Y.  236;  Brehm  v.  Great  Western  Ry.  Co.,  34  Barb.*(N..Y.)„ 
256;  Caldwell  v.  New  Jersey  Steamboat  Co.,  47  N.  Y.  282;  Curtis  v, 
Rochester,  etc.,  R.  Co.,  18  N.  Y.  534;  Kay  v.  Metropolitan  Street  Ry. 
Co.,  163  N.  Y.  447,  57  N.  E.  751. 

Oregon. — Budd  v.  United  Carriage  Co.,  25  Ore.  314,  35  Pac.  660. 

Pennsylvania. — Abel  v.  Northampton  Traction  Co.  (Pa.),  20  R.  R. 
R.  80,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  80,  61  Atl.  915;  Delaware,  etc., 
R.  Co.  V.  Napheys,  90  Pa.  St.  135;  1  Am.  &  Eng.  R.  Cas.  52;  Federal 
Street,  etc.,  Ry.  Co.  v.  Gibson,  96  Pa.  St.  83;  11  Am.  &  Eng.  R.  Cas. 
142;  Keator  v,  Scranton  Traction  Co.,  191  Pa.  St.  102,  43  Atl.  86; 
Madara  v.  Shamokin,  etc.,  Ry.  Co.,  192  Pa.  St.  542;  43  Atl.  995;  Mc- 
CaflFerty  v.  Pennsylvania  R.  Co.,  193  Pa.  St.  339;  44  Atl.  435;  Meier 
V,  Pennsylvania  R.  Co.,  64  Pa.  St.  225;  Palmer  v.  Warren  St.  Ry.  Co., 
206  Pa.  St.  574,  56  Atl.  49;  Philadelphia  &  R.  R.  Co.  v.  Anderson,  94 
Pa.  St.  351;  6  Am.  &  Eng.  R.  Cas.  407;  Pittsburg  &  Connellsville  R. 
Co.  V.  Pillow,  76  Pa.  St.  510;  Rowdin  v.  Pennsylvania  R.  Co.,  208  Pa. 
St.  623,  57  Atl.  1125. 

South  Dakota. — Saunders  v.  Chicago,  etc.,  R.  Co.,  6  S.  Dak.  40,  60 
N.  W.  148. 

Washington.— Firebaugh  v.  Seattle  Elec.  Co.  (Wash.),  19  R.  R.  R. 
107,  42  Am.  &  Eng.  R,  Cas.,  N.  S.,  107,  82  Pac.  995;  Williams  v,  Spo- 
kane, etc.,  Ry.  Co.  (Wash.),  18  R.  R.  R.  278,  41  Am.  &  Eng.  R.  Cas., 
N.  S.,  278,  80  Pac.  1100;  Hawkins  v.  Front  St.  Cable  R.  Co.,  3  Wash. 
592,  28  Pac.  1021. 

Wisconsin. — Feldschneider  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  12  R. 
R.  R.  737,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  737,  99  N.  W.  1034. 

1.  Other  Statements  of,  and  Limitations  of,  and  Exceptions  to  Rule. 
In  nearly  every  case  in  which  the  rule  that  a  presumption  of  negli- 
gence on  the  part  of  the  carrier  arises  when  a  passenger  is  injured 
in  the  course  of  transportation  has  been  applied,  it  will  be  found 
that  the  injury  complained  of  was  shown  to  have  resulted  from  the 
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breaking  of  machinery,  collision,  derailment  of  cars,  or  something  im- 
proper or  unsafe  in  the  conduct  of  the  business  or  in  the  appliances 
of  transportation:  per  Mr.  Justice  Sterrctt  in  delivering  the  opinion 
of  the  court  in  Pennsylvania  R.  Co.  v.  Mackinncy,  124  Pa.  St.  462,  17 
Atl.   14. 

In  Allen  v.  St.  Louis  Transit  Co.,  183  Mo.  411,  81  S.  W.  1141,  it  is 
held  that  the  facts  that  plaintiff  was  under  defendant's  care  as  a  pas- 
senger and  was  injured  while  that  relation  existed  are  not  sufficient 
in  themselves  to  create  a  presumption  of  negligence,  and  the  petition 
must  allege  that  the  accident  resulted  from  some  defective  appliance 
or  some  conduct  of  the  defendant's  servants. 

In  Western  Maryland  R.  Co.  v.  State,  95  Md.  637,  53  Atl.  969,  it  is 
said  in  the  opinion:  "The  mere  fact  that  he  was  killed  whilst  a  pas- 
senger, without  any  reference  as  to  how  he  was  killed,  furnished  no 
ground  for  a  presumption  of  negligence.  The  fact  that  he  was  a 
passenger  and  the  fact  that  he  was  killed  whilst  a  passenger  justified 
no  inference  of  any  kind  as  to  what  caused  his  death,  and  therefore 
did  not  warrant  the  conclusion  that  his  death  had  been  due  to  the 
defendant's  negligence." 

In  Allen  v.  Northern  Pac.  R.  Co.,  35  Wash.  221,  77  Pac.  204,  12  R. 
R.  R.  838,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  838,  it  is  held  that  the  fact 
of  an  injury  to  a  passenger  on  a  railroad  train  does  not  alone  raise  a 
presumption  of  negligence  in  all  cases  regardless  of  the  circum- 
stances and  nature  of  the  accident. 

In  Holbrook  v,  Utica,  etc.,  R.  Co.,  12  N.  Y.  236,  it  is  held  that  the 
mere  fact  that  a  person  is  injured  while  riding  in  a  railroad  car  does 
not  impose  upon  the  carrier  the  burden  of  disproving  negligence, 
but  the  presumption  of  a  want  of  proper  care  on  the  part  of  the  com- 
pany may  arise  from  circumstances  attending  the  injury,  and  in  such 
cases  the  onus  is  upon  the  company  to  show  that  the  injury  is  not 
attributable  to  any  fault  on  its  part. 

In  Bernhardt  v.  West  Pennsylvania  R.  Co.,  159  Pa.  St.  360,  28  AtL 
140,  it  is  held  that  where  an  accident  to  a  passenger  occurs  without 
any  connection  with  the  appliances  or  means  of  transportation,  or  the 
misconduct  of  employees,  no  presumption  of  negligence  arises  against 
the  carrier. 

In  Pennsylvania  R.  Co.  v.  MacKinney,  124  Pa.  St.  462,  17  Atl.  14, 
it  is  held  that  the  rule  that  a  presumption  of  negligence  on  the  part 
of  the  carrier  arises  when  a  passenger  is  injured  in  the  course  of 
transportation  cannot  be  invoked  without  evidence  tending  to  con- 
nect the  carrier,  or  its  employees  or  some  of  the  appliances  of 
transportation,  with  the  happening  of  the  accident. 

Defect  in  Road  or  Any  Part  of  Operating  Apparatus — Rationale 
of  Rule. — In  an  action  against  a  railroad  company  for  an  injury  re- 
ceived by  a  passenger,  no  presumption  of  negligence  arises  from  the 
mere  fact  that  an  accident  has  occurred,  but  such  companies  being 
bound  to  keep  their  roads,  carriages  and  all  apparatus  employed  in 

31  R  R  R— 45 


706        Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 

Note 

working  them,  free  from  any  defect  which  the  utmost  knowledge, 
skill  and  vigilance,  could  discover  or  prevent,  or  presumption  of 
negligence  arises  whenever  it  appears  that  an  accident  has  resulted 
from  a  defect  in  the  road,  or  any  part  of  the  apparatus  employed  in 
operating  it.  So  held  in  Curtis  v.  Rochester,  etc.,  R.  Co.,  18  N. 
Y.  534. 

Cause  or  Nature  of  Accident  Must  be  Shown. — In  Saunders  v.  Chi- 
cago, etc.,  Ry.  Co.,  6  S.  Dak.  40,  60  N.  W.  148,  it  is  held  that  a  pre- 
sumption of  negligence  on  the  part  of  the  carrier  does  not  follow 
the  simple  and  unexplained  fact  of  an  accident,  but  the  cause,  or  at 
least  the  nature  of,  the  accident  resulting  in  the  injury  must  be 
shown,  for  it  is  upon  the  character  or  nature  of  the  accident  that  a 
presumption  of  negligence  must  rest. 

Proof  of  Injury  under  Certain  Circumstances. — In  an  action  for 
the  death  of  a  railroad  passenger,  plaintiff  must  prove  not  only  that 
the  injury  was  inflicted,  but  also  the  negligence  of  the  carrier.  But 
there  may  be  cases  in  which  the  proof  of  the  injury  under  certain 
circumstances  necessarily  raises  a  presumption  of  negligence  on  the 
part  of  the  carrier.  So  held  in  Baltimore  &  Ohio  R.  Co.  v.  State,  63 
Md.  135,  21  Am,  &  Eng.  R.  Cas.  202. 

Review — Where  Record  Fails  to  Show  Negligence. — In  Chicago  & 
A.  R.  Co.  V.  Mack,  88  111.  87,  21  Am.  Ry.  Rep.  287,  it  is  held  that 
where  the  record  fails  to  show  that  an  accident  on  a  railway  train, 
resulting  in  the  death  of  the  plaintiff's  intestate,  when  he  was  a  pro- 
spective passenger,  was  the  result  of  any  negligence  or  fault  on  the 
part  of  the  carrier  a  judgment  in  favor  of  plaintiff  will  be  refused. 

Where  Act  or  Omission  Is  in  Usual  Course  of  Matters. — In  Illi- 
nois Cent.  R.  Co.  v.  Hobbs,  58  III.  130,  it  is  held  that  negligence  on 
the  part  of  the  carrier  is  not  presumed  merely  because  there  has 
been  an  accident  to  a  passenger,  if  what  has  been  done  or  omitted 
was  in  the  usual  course  of  such  matters,  and  was  not  in  itself  im- 
proper. 

Injured  by  Something  under  Control  of  Carrier. — In  Allen  v.  North- 
ern Pac.  Ry.  Co.,  35  Wash.  221,  12  R.  R.  R.  838,  35  Am.  &  Eng.  R. 
Cas.,  N,  S.,  838,  77  Pac.  204,  it  is  held  that  the  fact  that  a  passenger  is  in- 
jured by  something  under  the  control  of  the  carrier  is  not  necessarily 
prima  facie  evidence  of  negligence  on  the  part  of  the  carrier. 

Equal  Reason  to  Find  Existence  of  Contributory  Negligence. — ^The 
doctrine  of  res  ipsa  loquitur  does  not  apply  where  the  accident  might 
as  plausibly  have  resulted  from  negligence  on  the  part  of  the  pas- 
senger as  on  the  part  of  the  carrier.  So  held  in  Price  v.  St.  Louis, 
etc.,  Ry.  Co.  (Ark.),  16  R.  R.  R.  534,  39  Am.  &  Eng.  R.  Cas.,  K.  S.. 
534,  88   S.  W.   575. 

Injured  While  Being  Transported. — Mere  proof  that  a  passenger 
sustained  injury  while  being  transported  by  defendant  carrier,  with- 
out more,  does  not  raise  a  presumption  of  negligence  sufficient  to 
impose  on  the  carrier  the  burden  of  proving  the  exercise  of  due  care 
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on  its  part.  So  held  in  Lincoln  Traction  Co.  v.  Webb  (Neb.),  14  R. 
R.  R.  369,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  369,  102  N.  W.  258. 

Same. — In  Hawkins  v.  Front  St.  Cable  Ry.  Co.,  3  Wash.  592,  28 
Pac.  1021,  it  is  held  that  an  instruction  is  erroneous  which  charges 
that  "where  a  passenger,  being  carried  on  a  train,  is  injured  without 
fault  of  his  own,  there  is  a  legal  presumption  of  negligence,  casting 
upon  the  carrier  the  burden  of  disproving  it." 

Same. — In  Major  v.  Oregon  Short  Line  R.  Co.,  21  Utah  141,  59 
Pac.  522,  it  is  held  that  the  mere  proof  that  an  injury  was  received 
by  a  passenger  on  a  train  is  not  sufficient  to  raise  a  presumption  of 
negligence  against  the  carrier.  It  must  be  further  shown  that  there 
was  some  defect  in  appliances,  or  in  the  manner  of  their  use. 

Passenger  on  Street  Car. — In  State  v.  United  Rys.  &  Elec.  Co. 
(Md.),  17  R.  R.  R.  624;  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  624,  60  Atl.  249, 
it  is  held  that  the  fact  that  a  passenger  on  a  street  car  was  injured 
does  not  of  itself  raise  a  presumption  of  negligence. 

Injured  While  Alighting  from  Street  Car. — In  Peck  v.  St.  Louis 
Transit  Co.  (Mo.),  11  R.  R.  R.  16,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  16, 
77  S.  W.  736,  it  is  held  that  the  burden  is  not  shifted  from  a  passenger 
on  proof  of  her  injury  in  alighting  from  a  street  car  so  as  to  require 
an  explanation  from  the  carrier,  but,  she  must  also  prove  that  the 
accident  occurred  through  the  carriers  fault. 

Statutory  Presumption. — In  Savannah,  etc.,  Ry.  Co.  v.  Flaherty, 
110  Ga.  335,  35  S.  E.  677,  it  is  held  that  when  on  the  trial  of  an  ac- 
tion against  a  railway  company  for  injury  to  a  passenger  it  affirma- 
tively appeared  that  the  damage  complained  of  was  not  caused  either 
"by  the  running  of  the  locomotives,  or  cars,  or  other,  machinery  of 
such  company,"  or  by  some  person  in  its  employment  and  service, 
it  was  erroneous  to  charge  that  a  presumption  of  negligence  arose 
against  the  company,  under  a  certain  statute. 

Presumption  Created  by  Certain  Evidentiary  Facts.^ — If  a  passen- 
ger is  injured  by  the  breaking  down  or  upsetting  of  the  vehicle  used 
in  his  transportation,  or  by  the  colliding  of  one  train  with  another, 
or  by  the  train  running  oflF  the  track  from  some  defect  in  the  road- 
bed, in  these,  and  in  other  like  cases,  the  evidentiary  facts  in  them- 
selves give  rise  to  a  presumption  of  negligence  on  the  part  of  the 
carrier.  So  held  in  Baltimore  &  Ohio  R.  Co.  v.  State,  63  Md.  135,  21 
Am.  &  Eng.  R.  Cas.  202. 

Same. — In  Pershing  v.  Chicago,  etc.,  Ry.  Co.,  71  Iowa  561,  32  N. 
W.  488,  an  action  for  injury  to  a  passenger  by  reason  of  the  derail- 
ment of  his  train  and  the  breaking  down  of  a  bridge,  it  was  held  that 
the  jury  were  properly  instructed  that  the  burden  was  on  plaintiff  to 
show  that  the  injury  was  caused  by  the  negligence  of  defendant 
carrier,  but  that  if  he  had  established  that  the  accident  was  attended 
by  circumstances  showing  that  it  was  caused  by  defective  construc- 
tion of  the  roadway,  bridge,  track,  or  the  fastenings  of  the  rails,  at 
the  point  where  the  derailment  occurred,  or  its  train  or  cars,  or  by 
the  management  or  running  of  the  train,  this  would  raise  a  presump- 
tion of   negligence,   and  would  cast   upon   defendant   the  burden   of 
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proving  that  it  was  not  caused  by  any  negligence  or  want  of  skill 
on  its  part. 

Injury  Connected  with  Operation  of  Railroad. — In  Williams  v. 
Spokane,  etc.,  Ry.  Co.  (Wash.),  18  R.  R.  R.  278,  41  Am.  &  Eng.  R. 
Cas.,  N.  S.,  278,  80  Pac.  1100,  it  is  held  that  evidence  that  the  injury 
of  a  passenger  was  connected  with  the  operation  of  the  railroad 
makes  out  a  prima  facie  case  of  negligence,  devolving  on  the  carrier 
the  duty  of  overcoming  it. 

Injury  from  Act  of  Employee. — Proof  that  the  act  of  the  employee 
of  a  carrier  of  passengers  has  injured  a  passenger  raises  a  presump- 
tion that  such  act  was  negligent,  and  throws  upon  the  carrier  the 
burden  of  proving  the  exercise  of  due  care.  So  held  in  Memphis, 
etc..  Packet  Co.  v,  McCool,  83  Ind.  392,  8  Am.  &  Eng.  R.  Cas.  390,  43 
Am.  Rep.  71. 

Caused  by  Running  of  Railroad's  Trains  or  Machinery — Common 
Law  Presumption. — In  Augusta,  etc.,  R.  Co.  v.  Randall,  79  Ga.  304,  4 
S.  E.  674,  it  is  held  that  the  presumption  that,  where  it  has  been 
shown  that  a  passenger  on  a  railroad  was  injured  by  the  running  of 
its  trains  or  machinery,  the  company  was  negligent,  is  a  common  law 
presumption,  and  did  not  originate  with  the  act  of  1855  (Code,  § 
3033). 

2.   Illustrations. 

a.    Presumption  Not  Created. 

Increased  Speed  of  Train — Alighting  Passenger  Thrown  from 
Platform — Nature  of  Accident  Must  Suggest  Negligence. — In 
Dresslar  v.  Citizens'  St.  R.  Co.,  19  Ind.  App.  383,  47  N.  E.  651,  an  ac- 
tion for  injury  sustained  by  a  street  car  passenger  by  being  thrown 
from  the  car  by- reason  of  its*  speed  being  increased  while  he  was 
standing  on  its  platform  preparing  to  alight  at  a  point  between  two 
known  stopping  places,  he  expecting  at  the  time  that  the  car  would 
stop,  it  is  said  in  the  opinion:  **The  appellant's  counsel  claim  that 
the  fact  that  he  was  injured,  being  a  passenger,  raises  the  presump- 
tion that  appellee  was  negligent.  We  think  such  presumption  does 
not  arise  in  this  case.  It  arises  in  cases  where  there  has  been  an  ac- 
cident to  the  train  or  car  of  such  character  as  would  not  ordinarily 
happen  when  properly  constructed  and  operated.  There  are  cases  in 
which  the  passenger,  from  the  nature  of  the  accident,  could  have 
nothing  to  do  with  causing  it,  and  perhaps  no  knowledge  of  its  cause. 
It  is  then  incumbent  upon  the  carrier  to  acquit  itself  of  blame.  In 
proportion  as  the  nature  of  the  accident  fails  to  suggest  in  itself  neg- 
ligence, where  the  facts  show  it  might  as  well  have  happened  by 
the  negligence  of  one  party  as  the  other,  where  the  injured  passenger 
is  himself  an  actor,  the  presumption  ceases. 

Train  Stopped  on  Trestle — Defective  Lights — Fall  of  Passenger. — 
In  Jarrell  v.  Charleston,  etc.,  Ry.  58  S.  Car.  491,  36  S.  E.  910,  it  is 
held  that  allegations  that  a  railroad  started  its  train  behind  time, 
stopped  it  for  some  time  on  a  dangerous  trestle,  from  which  plain- 
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tiff  fell  because  of  defective  lights,  do  not  state  a  case  from  which  a 
presumption  of  negligence  on  the  part  of  the  carrier  can  arise. 

Alighted  Passenger's  Skirt  Caught  by  Some  Part  of  Car — Dragged 
Considerable  Distance. — In  Doyle  v.  Metropolitan  St.  R.  Co.,  60  N. 
Y.  Sup.  Ct.  475,  29  N.  Y.  Misc.  331,  it  is  held  that  the  fact  that  a  pas- 
senger, after  alighting  from  a  street  car  built  in  1898  and  of  the  most 
approved  pattern,  was  dragged  along  for  a  distance  of  about  the 
width  of  two  houses  because  her  skirt  was,  in  some  unexplained 
manner,  caught  by  some  part  of  the  car  when  moving  on,  affords  in 
itself  no  proof  that  the  carrier  had  been  negligent  in  the  matter. 

Alighting  Passenger — Fractured  Knee — ^Absence  of  Apparent 
Cause. — Where  a  train  has  come  to  a  stop  and  a  passenger,  on  step- 
ping from  the  lowest  step  of  the  platform  of  the  cars  to  the  ground, 
fractures  her  knee  cap,  without  any  apparent  external  cause,  no  pre- 
sumption of  negligence  is  raised.  So  held  in  Delaware,  etc.,  R.  Co. 
V.  Napheys,  90  Pa.  St.  135,  1  Am.  &  Eng.  R.  Cas.  52.  In  this  case  it 
is  said  in  the  opinion:  "The  cars  were  at  rest  on  the  track,  there 
was  no  jar  or  breaking  of  machinery,  Mrs.  Nepheys,  with  the  as- 
sistance of  her  husband,  was  descending  the  steps  from  the  platform 
of  the  car.  They  had  every  opportunity  of  seeing  where  she  was 
going,  and  controlling  her  movements.  If  the  lower  step  was  incon- 
veniently or  dangerously  high  for  her  in  the  condition  she  was,  she 
and  her  husband  had  as  good  opportunity  as  any  one  else  of  know- 
ing the  fact.  If  they  had  even  a  suspicion  that  it  was  in  the  least 
dcgfree  unsafe  for  her  to  take  the  last  step,  there  was  no  urgent 
necessity  for  her  to  do  ^o." 

Passenger  on  Street  Car  Tripping  upon  Sheathing  of  WheeL — In 

Farley  v,  Philadelphia  Traction  Co.,  132  Pa.  St.  58,  18  Atl.  1090,  it 
appeared  that  plaintiff,  while  a  passenger  on  a  summer  street  car, 
furnished  with  transverse  seats,  arose  to  signal  the  conductor  to  stop 
and  tripped  upon  the  sheathing  of  the  wheel,  extending  above  the 
floor,  but  leaving  ample  room  to  enter  and  leave  the  car,  and  was 
thereby  injured.  It  was  held  that  the  accident  gave  rise  to  no  pre- 
sumption of  negligence  on  the  part  of  the  carrier. 

Slight  Depression  in  Station  Platform  Covered  with  Ice  and  Snow 
— ^Passenger  Injured  During  Storm. — In  Rusk  v.  Manhattan  Ry.  Co., 
61  N.  Y.  Sup.  Ct.  384,  46  App.  Div.  100,  it  merely  appeared  that  a 
passenger  on  an  elevated  railway,  while  passing  from  the  station  to 
the  street,  after  it  had  been  snowing  for  some  time,  slipped  on  the 
platform  at  the  foot  of  the  stairs  at  a  point  where  there  was  a  de- 
pression, worn  therein  to  a  depth  of  from  one-eight  to  three-eights  of 
an  inch,  which,  in  common  with  the  rest  of  the  platform,  was  covered 
with  a  thin  coating  of  ice  and  snow.  It  was  held  that  such  facts 
created  no  presumption  of  negligence  against  the  carrier,  the  court 
saying,  in  delivering  its  opinion:  that  "the  only  inference  which  can 
be  drawn  from  the  testimony  is  that  the  presence  of  the  ice  and  snow 
was  due  to  the  storm  which  was  then  progressing.     The  defendant. 
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under  all  the  authorities,  had  a  reasonable  time  after  the  snow  fell 
and  the  ice  formed  to  remove  it." 

Slipping  upon  Banana  Peel  upon  Station  Stairway  of  Elevated 
Railway  Company. — In  Benson  v.  Manhattan  Ry.  Co.,  65  N.  Y.  Sup. 
Ct.  271,  31  N.  Y.  Misc.  723,  it  is  held  that  no  presumption  of  negli- 
gence upon  the  part  of  an  elevated  railway  company  is  raised  by 
mere  proof  that,  at  midday,  a  passenger  was  injured  by  slipping  upon 
a  banana  peel  lying  upon  the  stairway  of  a  station. 

Mere  Fact  That  Passenger's  Leg  Was  Broken  While  in  Car.— In 
Pennsylvania  R.  Co.  v,  MacKinney,  124  Pa.  St.  462,  17  Atl.  14,  it  is 
said  in  the  opinion:  "A  passenger's  leg  is  broken  while  on  his  pas- 
sage in  a  railroad  car.  This  mere  fact  is  not  evidence  of  negligence 
on  the  part  of  the  carrier  until  something  further  is  shown.  If  the 
witness  who  swears  to  the  injury  testifies  also  that  it  was  caused  by 
a  crash  in  a  collision  with  another  train  of  cars  belonging  to  the 
same  carrier,  the  presumption  of  negligence  immediately  arises,  not, 
however  from  the  fact  that  the  leg  was  broken,  but  from  the  circum- 
stances attending  the  fact." 

Small  Piece  of  Wood  on  Station  Platform — ^Alighting  Passenger 
Injured. — In  Bernhardt  v.  West  Pennsylvania  R.  Co.,  159  Pa.  St.  360, 
28  Atl.  140,  it  is  held  that  where  it  appears  that  a  passenger  was 
injured  while  alighting  from  a  train,  by  stepping  upon  a  small  piece 
of  wood,  two-thirds  of  an  inch  in  diameter  and  two  inches  in  length, 
lying  upon  the  station  platform,  the  accident  creates  no  presumption 
of  negligence  on  the  part  of  the  carrier. 

Gang  Plank  in  Usual  Place  on  Deck  of  Vessel — Stumble  of  Pas- 
senger.— In  Seddon  v.  Bickley,  158  Pa.  St.  271,  25  Atl.  1104,  it  is  held 
that  the  presence  of  the  gang  plank  of  a  steamboat  Ijring  flat  upon 
its  surface  in  the  usual  place  on  the  deck  of  the  vessel,  across  the 
path  to  a  staircase  leading  from  the  lower  to  the  upper  deck,  is  not 
a  fact  sufficient  in  itself  to  entitle  a  passenger  who  has  stumbled 
over  the  plank  to  recover  from  the  carrier  for  the  injuries  thereby 
sustained. 

Negro  Slave  Run  Over  While  Being  Transported  by  Carrier. — In 
Mitchell  V.  Western  &  Atlantic  R.  Co.,  30  Ga.  22,  it  is  held  that  the 
mere  fact  that  a  negro  slave  is  run  over  and  injured,  while  being 
transported  by  defendant  railroad  as  a  passenger,  is  not  sufficient  to 
cast  the  burden  of  proving  the  absence  of  negligence  on  defendant 

Where  Voluntary  Movement  of  Passenger  Contributed  to  Injury. 
— The  presumption  of  negligence  on  the  part  of  the  carrier  which 
arises  when  injury  is  sustained  by  a  passenger  when  passively  rely- 
ing upon  the  carrier  to  transport  him  to  his  destination  does  not 
exist  where  the  voluntary  movement  of  the  passenger,  whether  neg- 
ligent or  not,  contributed  to  the  injury.  So  held  in  Pittsburg,  etc., 
Ry.  Co.  V.  Aldridge,  27  Ind.  App.  198. 

b.   Presumption  Created. 

Coupling  Cars  While  Near  Train  on  Intersecting  Track — Collision. 

—In  Kansas  City,  etc.,  R.  Co.  v.  Nichols  (Miss.),  19  R.  R.  R.  330,  42 
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Am.  &  Eng.  R.  Cas.,  N.  S.,  330,  38  So.  371,  it  is  held  that  where 
employees  of  a  railroad  company  attempted  ta  couple  two  cars  while 
in  dangerous  proximity  to  a  train  on  an  intersecting  track,  and  caused 
a  collision,  injuring  a  passenger  on  the  train,  the  railroad  was  pre* 
sumptively  negligent. 

Fall  of  Pile  of  Baggage  upon  Passenger. — In  Horowitz  v.  Hamb- 

Amer.  Packet  Co.,  41  N.  Y.  Sup.  Ct.  1118,  18  N.  Y.  Misc.  24,  it  is 

,  held  that  the  fall  of  a  pile  of  baggage,  by  reason  of  which  a  passenger 

is   injured,   without    any    apparent   cause   is    evidence    of    negligence 

within  the  rule  res  ipsa  loquitur. 

Effect  of  Conductor's  Habit  of  Intoxication. — In  an  action  for  per- 
sonal injuries  sustained  by  a  passenger  during  transportation,  when 
a  habit  of  intoxication  in  the  conductor  of  the  train  is  shown,  it 
raises  a  presumption  that  the  accident  resulting  from  negligence,  if 
his  negligence  could  have  caused  the  accident.  So  held  in  Penn- 
sylvania R.  Co.  V,  Books,  57  Pa.  St.  339. 

Runaway  Coach  Team. — In  Budd  v.  United  Carriage  Co.,  25  Ore. 
314,  35  Pac.  660,  it  is  held  that  in  an  action  for  injuries  to  a  passenger 
against  a  carrier  operating  coaches,  evidence  that  the  horses  ran  and 
kicked  and  that  the  driver  lost  all  control  of  them,  raises  a  presump- 
tion that  defendant  provided  unsafe  horses  and  a  careless  and  incom- 
petent driver. 

• 

C.    WHERE   SUCH   ACCIDENTS  USUALLY   RESULT    FROM 

NEGLIGENCE. 

Where  a  passenger  is  injured  by  reason  of  some  accident  which 
would  not  ordinarily  occur  but  for  some  negligence  on  the  part  of 
the  carrier,  proof  of  the  injury  creates  a  presumption  of  negligence. 

United  States. — Albion  Lumber  Co.  v.  DeNobra,  19  C.  C.  A.  168, 
72  Fed.  Rep.  738. 

Alabaman—Montgomery  &  E.  Ry.  Co.  v.  Mallette,  92  Ala.  209,  9 
So.  363.  % 

California. — Renfro  v.  Fresno  City  Ry.  Co.,  2  Cal.  App.  317. 

Illinois. — Chicago  Union  Traction  Co.  v.  Mommsen,  107  111.  App. 
353;  Chicago  City  Ry.  Co.  v.  Rood,  163  111.  477,  45  N.  E.  238;  North 
Chicago  St.  Ry.  Co.  v.  Cotton,  140  111.  486,  29  N.  E.  899. 

Indiana. — Dresslar  v.  Citizens  St.  R.  Co.,  19  Ind.  App.  383,  47  N. 
E.  651. 

Iowa. — Fitch  v.  Mason  City,  etc.,  Co.,  124  Iowa  665,  12  R.  R.  R. 
451,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  451,  100  N.  W.  618;  Tuttle  v.  Chi- 
cago R.  I.  &  P.  R.  Co.,  48  Iowa  236. 

New  Jersey. — Hansen  v.  North  Jersey  St.  Ry.  Co.,  64  N.  J.  L.  686, 
46  Atl.  718;  Whalen  v.  Consolidated  Traction  Co.,  61  N.  J.  L.  606,  40 
Atl.  645. 

New  York.— Breen  v.  New  York,  etc.,  R.  Co.,  109  N.  Y.  297,  16  N. 
E.  60;  Caldwell  v.  New  Jersey  Steamboat  Co.,  47  N.  Y.  282;  Gilmore 
V,  Brooklyn  Heights  R.  Co.,  39  N.  Y.  Sup.  Ct.  417,  6  App.  Div.  116; 
Langley  v.   Metropolitan   St.   Ry.   Co.,  36  N.   Y.   Misc.  804;    (N.   Y> 
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Supp.);  Murphy  v.  Coney  Island,  etc.,  R.  Co.  (N.  Y.  Sup.  Ct.),  36 
Hun.  199;  Seybolt  v.  New  York,  etc.,  R.  Co.,  18  Am.  &  Eng.  R  Cas. 
162,  95  N.  Y.  562;  47  Am.  Rep.  75;  Webster  v.  Elmira,  etc.,  R.  Co., 
85  Hun.  167,  32  N.  Y.  Supp.  Ct.  590. 

1.   Other  Statements  of  Rule. 

Where  a  passenger  is  injured  by  reason  of  some  accident  which 
would  not  ordinarily  occur  but  for  some  negligence  on  the  part  of 
the  carrier,  proof  of  the  fact  of  the  injury  creates  a  prima  facie  pre- 
sumption of  negligence,  and  authorizes  a  recovery  of  damages,  unless 
rebutted.  So  held  in  Montgomery  &  E.  Ry.  Co.  v.  Mallette,  92  Ala. 
209,  9  So.  363. 

In  Fitch  V,  Mas6n,  etc.,  Co.,  124  Iowa  665,  12  R.  R.  R.  451,  35  Am. 
&  Eng.  R.  Cas.,  N.  S.,  451,  100  N.  W.  618,  it  is  held  that  where  the 
circumstances  attending  an  injury  to  a  passenger  are  so  unusual  and 
of  such  a  nature  that  the  accident  could  not  well  have  happened 
without  the  carrier  being  negligent,  a  presumption  of  negligence  on 
the  part  of  the  carrier  arises. 

Sufficient  Evidence  of  Negligence  in  Absence  of  Explanation. — ^To 
authorize  recovery  against  a  railroad  company  for  injuries  received 
by  a  passenger  on  one  of  its  trains,  there  must  be  reasonable  e\'i- 
dence  of  negligence  on  the  part  of  the  carrier,  but  when  the  thing 
causing  the  injury  is  shown  to  be  under  the  control  of  defendant, 
and  the  accident  is  such  as  in  the  ordinary  course  of  business  would 
not  happen  if  reasonable  care  was  used,  it  affords  in  the  absence  of 
explanation  by  the  defendant  sufficient  evidence  that  the  accident 
arose  from  the  negligence  of  the  carrier.  So  held  in  Breem  t\  New 
York,  etc.,  R.  Co.,  109  N.  Y.  297,  16  N.  E.  60. 

2.  Illustrations. 

* 

Passenger  Thrown  to  Ground  from  Seat  in  Street  Car. — In  Fitch 
V.  Mason,  etc.,  Co.,  124  Iowa  665,  12  R.  R.  R.  451,  35  Am.  &  Eng.  R. 
Cas.,  N.  S.,  451,*  100  N.'  W.  618,  it  is  held  that  where  a  passenger  is 
thrown  from  the  car  in  which  he  is  riding,  out  of  his  seat  and  upon 
the  ground,  and  such  accident  would  not  have  happened  under  or- 
dinary circumstances,  had  the  carrier's  servants  used  the  required 
degree  of  care,  and  the  passenger  shows  his  freedom  from  contribu- 
tory negligence,  a  presumption  of  negligence  on  the  part  of  the 
carrier  arises. 

Conductor  Stumbling — Passenger  on  Running-Board  Precipitated 
from  Car — Cause  of  Stumble — ^Absence  of  Proof. — In  Whalen  v. 
Consolidated  Traction  Co.,  61  N.  J.  L.  606,  40  Atl.  645,  plaintiff  testi- 
fied that,  while  standing  upon  the  running-board  of  a  crowded  trolley 
car,  he  was  thrown  off  the  car  by  the  conductor  of  the  car  stumbling 
against  him  as  he  passed  along  the  board  in  the  discharge  of  his 
duties,  but  that  he  did  not  know  the  cause  of  the  stumble.  It  was 
held  that  on  this  state  of  the  case  a  nonsuit  was  erroneous,  the  court 
saying,  in  delivering  its  opinion:  "It  is  certainly  not  irrational  to 
infer  that  the  conductor,  who  had  passed  so  often  over  the   same 
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place,  under  apparently  the  same  conditions,  without  stumbling,  on 
this  occasion  stumbled  through  a  failure  to  exercise  that  high  degree 
of  care  required  of  him.  To  preclude  the  jury  from  drawing  such  an 
inference,  the  defendant  should  have  been  called  on  to  explain  the 
true  cause  of  the  occurrence." 

D.    ACCIDENT   MUST  BE   CONNECTED  WITH   MEANS   OF 

TRANSPORTATION. 

It  has  been  held  that  proof  that  injuries  were  sustained  by  a  pas- 
senger while  on  a  railroad  train  and  in  the  course  of  his  journey 
creates  no  presumption  of  negligence  on  the  part  of  the  carrier  unless 
the  accident  was  in  some  way  connected  with  the  means  of  trans- 
portation. Herstine  v.  Lehigh  Val.  R.  Co.,  151  Pa.  St.  244;  25  Atl. 
104. 

1.  Illustrations. 

Detached  Rock  Falling  upon  Train— Passenger  Killed.— In  Flem- 
ing V,  Pittsburgh,  etc.,  Ry.,  158  Pa.  St.  130,  27  Atl.  858,  it  appeared 
that  a  accident  in  which  a  passenger  was  killed  was  the  result  of  a 
rock  becoming  detached  and  falling  upon  the  train  while  passing 
a  point  where  a  hill  descended  precipitously  to  the  track;  that  the 
cut  for  the  railroad  extended  upward  thirty-three  feet,  and  above  it 
was  the  natural  hill;  that  the  rock  which  fell  started  at  about  one 
hundred  feet  from  the  top  of  the  hill,  bounded  down  some  forty  feet, 
struck  again,  bounded  twenty  or  thirty  feet,  making  four  bounds  be- 
fore it  struck  the  train,  and  caused  the  death  of  the  passenger.  It 
was  held  that  as  the  cause  of  the  accident  was  not  connected  with 
either  the  means  and  appliances  of  transportation,  or  the  construc- 
tion of  the  road,  it  created  no  presumption  of  negligence  against  the 
carrier. 

Fall  of  Passenger  from  Overcrowded  Car  Platform  Caused  by  Act 
of  Conductor  In  Enabling  Another  Passenger  to  Alight. — In  Dennis 
V.  Pittsburg,  etc.,  R.  Co.,  165  Pa.  St.  624,  31  Atl.  52,  it  appeared  that 
plaintiff  approached  a  train  where  a  large  number  of  persons  were 
waiting  to  get  on;  that  the  conductor  called  out,  "there  is  lots  of 
room  inside  here,  this  train  is  going  out  right  away;''  that  plaintiff 
got  on  the  platform  to  get  in  the  car,  but  at  the  door  found  it  was  so 
crowded  that  he  could  not  push  in;  that  others  so  crowded  up  be- 
hind him  that  he  could  not  get  down  from  the  platform;  that  the  car 
started  and  the  conductor,  who  was  on  the  platform,  immediately 
began  taking  up  the  tickets;  that  one  passenger  was  on  the  wrong 
car,  and  the  conductor  commanded  him  to  get  off  and  commenced 
pushing  aside  the  passengers  on  the  platform  to  enable  such  pas- 
senger to  get  down  the  car  steps,  when  plaintiff  was  pushed  off 
backwards  through  the  opening  in  the  platform  railway  and  injured. 
It  was  held  that  as  there  was  no  accident  to  the  means  of  trans- 
portation, no  presumption  of  negligence  arose  against  the  carrier. 
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E.    CONTROL  BY  CARRIER  OF  CAUSE  OF  INJURY. 

It  is  generally  held  that  to  create  the  presumption  of  negligence 
against  the  carrier  there  must  be  evidence  showing  or  tending  to  show 
that  the  cause  of  the  passenger's  injury  was  within  the  control  of 
the  carrier  or  its  employees. 

Colorado. — Kansas  Pac.  Ry.  Co.  v.  Miller,  2  Colo.  442,  20  Am.  Ry. 
Rep.   245. 

Illinois. — Chicago  City  Ry.  Co.  v,  Catlin,  70  111.  App.  97-;  Chicago 
City  Ry.  Co.  v.  Morse,  98  111.  App.  662;  Chicago  City  Ry.  Co.  v. 
Rood,  163  III.  477,  45  N.  E.  238;  Chicago  Union  Traction  Co.  v, 
Crosby,  109  111.  App.  644;  Cramblet  v.  Chicago,  etc.,  Ry.  Co.,  82  111. 
App.  542;  New  York,  etc.,  R.  Co.  v.  Blumenthal,  160  111.  40;  43  N.  E. 
809;  North  Chicago,  etc.,  Co.  v.  Schwartz,  82  111.  App.  493. 

New  York.— Breen  v.  New  York,  etc.,  R.  Co.,  109  N.  Y.  297,  16  N. 
E.  60;  Gilmore  v,  Brooklyn  Heights  R.  Co.,  39  N.  Y.  Sup.  Ct.  417,  6 
.App.  Div.  116;  Langley  v.  Metropolitan  St:  Ry.  Co.,  36  N.  Y.  Misc. 
804   (N.  Y.  Supp.). 

Pennsylvania. — Federal  Street,  etc.,  Ry.  Co.  v.  Gibson,  96  Pa.  St, 
83,  11  Am.  &  Eng.  R.  Cas.  142;  Thomas  v.  Philadelphia  &  R.  R.  Co., 
148  Pa.  St.  180,  23  Atl.  989;  Bernhardt  v.  West  Pennsylvania  R.  Co., 
159  Pa.  St.  360;  28  Atl.  140;  Fleming  v.  Pittsburgh,  etc.,  Ry.,  158  Pa. 
St.  130;  27  Atl.  858;  Hayman  v.  Pennsylvania  R.  Co.,  118  Pa.  St.  508; 
11  Atl.  815;  Pennsylvania  R.  Co.  v,  MacKinney,  124  Pa.  St.  462,  17 
Atl.  14. 

Wisconsin. — Spencer  v.  Chicago,  etc.,  R.  Co.,  105  Wis.  311,  81  N. 
W.  407;  Stinson  v.  Milwaukee,  etc.,  R.  Co.,  75  Wis.  381,  44  N.  W.  748. 

1.   Other  Statements  of  Rule. 

In  Chicago  City  Ry.  Co.  v.  Catlin,  70  111.  App.  97,  it  is  held  that  it 
is  only  when  the  injury  to  a  passenger  occurs  from  the  abuse  of 
agencies  within  the  carrier's  power  that  it  can  be  inferred,  from  the 
mere  fact  of  the  injury,  to  have  been  negligent. 

Appliances  under  Carrier's  Control. — In  Chicago  City  Ry.  Co.  i'. 
Catlin,  70  111.  App.  97,  it  is  held  that  if  an  injury  to  a  passenger  is 
caused  by  appliances  wholly  under  the  control  of  the  carrier  and 
furnished  and  applied  by  it,  a  presumption  of  negligence  on  its  part 
is  raised. 

Injury  Inflicted  by  Train. — In  Philadelphia,  W.  &  B.  R.  Co.  v.  An- 
derson,  72  Md.  519,  44  Am.  &  Eng.  R.  Cas.  345,  it  is  held  that  where 
a  passenger  is  injured  during  the  time  when  he  is  such,  and  the  in- 
jury is  inflicted  by  a  train  of  cars,  running  on  the  carrier's  track,  and 
under  the  control  of  its  employees,  the  occurrence  of  the  accident  is 
prima  facie  evidence  of  negligence  on  the  part  of  the  carrier. 

Vis  Major. — Where  it  is  established  that  vis  major  occasioned  an 
abnormal  condition  in  a  carrier's  department  of  transportation,  which 
produced  injury  to  a  passenger,  the  presumption  that  such  condition 
proceeded  from  the  carrier's  negligence,  or  that  it  evidences  antece- 
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dent  negligence,  is  no  longer  available.  So  held  in  Western  Maryland 
R.  Co.  V.  Shivers  (Md.),  17  R.  R.  R.  34,  40  Am.  &  Eng.  R.  Cas.,  N. 
S.,  34,  61  Atl.  618. 

Same — Absence  of  Evidence. — When  there  is  absence  of  evidence 
of  vis  major,  and  it  is  shown  that  injury  happened  to  a  passenger 
from  the  abuse  of  agencies  within  the  carrier's  power,  it  will  be  in- 
ferred from  the  mere  fact  of  the  injury  that  the  carrier  acted  negli- 
gently. So  held  in  North  Chicago  St.  Ry.  Co.  v.  Cotton,  140  111.  486, 
29  N.  E.  899. 

Same — Tortions  Act  of  Stranger. — In  Chicago  Union  Traction  Co. 
V.  Crosby,  109  111.  App.  644,  it  is  held  that  where  an  accident  to  a 
passenger  is  due  to  a  cause  beyond  the  control  of  the  carrier,  as  vis 
major,  or  the  tortious  act  of  a  stranger,  no  such  prima  facie  case  is 
made  out  as  will  throw  upon  the  carrier  the  burden  of  showing  that 
it  was  not  guilty  of  negligence. 

Contributory  Negligence — Mere  Proof  of  Absence  of. — Proof  that 
a  passenger  was  injured  while  exercising  proper  care  for  his  own 
safety  is  not  sufficient  to  raise  a  presumption  of  negligence  against 
the  carrier,  unless  it  is  also  shown  that  the  cause  of  the  injury  was 
in  some  manner  within  its  control.  So  held  in  Chicago  City  Ry.  Co. 
V,  Rood,  163  111.  477,  45  N.  E.  238. 

Act  of  Third  Party.— In  Federal  Street,  etc.,  Ry.  Co.  v.  Gibson,  96 
Pa.  St.  83,  11  Am.  &  Eng.  R.  Cas.  142,  it  is  held  that  if  a  passenger 
in  a  street  car  is  injured  by  the  act  of  a  third  party,  over  whom  the 
railway  company,  has  no  control,  no  presumption  of  negligence  arises 
against  the  carrier. 

2.  Illustrations. 

Satchels  in  Car  Aisle — Fall  of  Passenger. — In  Sanson  v.  MilwaiTkee, 
etc.,  R.  Co.,  75  Wis.  381,  44  N.  W.  748,  it  appeared  that  plaintiff  en- 
tered defendant's  passenger  train,  and  walked  down  the  aisle  of  a 
car,  carrying  a  satchel  in  her  hand  and  looking  for  a  seat  and,  while 
so  walking,  stumbled  over  two  satchels  in  the  aisle,  and  was  thereby 
injured;  that  none  of  the  carrier's  employees  were  in  the  car  at  the 
time.  The  car  was  lighted  so  that  a  person  could,  by  looking,  see 
whether  there  were  any  obstructions  in  the  aisle.  It  was  held  that 
the  mere  fact  that  the  personal  baggage  of  some  passenger  was  in 
the  aisle  at  the  exact  time  of  the  accident  did  not,  of  itself,  raise  a 
presumption  of  negligence  on  the  part  of  the  carrier's  employees, 
such  obstruction  not  being 'a  thing  exclusively  under  their  control  or 
management.  * 

Strike — Obstructions  on  Track — Derailment. — In  Cheetham  v. 
Union  R.  Co.  (R.  I.),  13  R.  R.  R.  292,  36  Am.  &  Eng.  R.  Cas.,  N. 
S.,  292,  58  Atl.  881,  it  appeared  that  a  passenger  on  a  street  car  was 
injured  by  a  derailment  on  a  dark  evening.  There  was  evidence  that 
at  the  time  of  the  occurrence  a  strike  waS  in  progress  among  the 
carrier's  employees,  and  that  obstructions  had  been  placed  on  the 
track  at  various  points,  and  several  witnesses  testified  that  the  derail- 
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ment  was  accompanied  by  a  jolt  as  if  an  obstruction  had  been  run 
over.  A  spike  was  jerked  up  from  the  track  near  the  place  of  the 
accident,  which  had  the  appearance  of  having  been  run  over,  and  it 
was  also  proved  that  the  car  running  at  its  maximum  speed  could 
not  have  been  derailed  at  that  point  by  its  mere  speed.  It  was  held 
that  such  evidence  sufficiently  rebutted  the  presumption  of  negrli- 
gence  arising  from  the  happening  of  the  accident. 

Door  at  Station  Allowed  to  Swing  Back  by  Person  in  Front — ^At- 
tempt to   Stop — Hand  Cut  by  Glass — Illustrations. — In   Hayman  v. 
Pennsylvania  R.   Co.,  118  Pa.  St.  508,  11   Atl.  813,  it  appeared  that 
plaintiff  purchased  a  ticket  at  defendant's  office,  and  started  for  the 
ferry-boat  by  a  narrow  passage  leading  thereto.    At  the  end  of  the 
passage  nearest  the  boat  was  a   swinging  door,  the  upper  part   of 
which  was  of  glass.    A  person  in  front  -passed  out  allowing  the  door 
to  swing  back,  when  the  plaintiff,  putting  out  his  hand  to  stop  it, 
missed  the  frame  and   broke   the  glass,  the  broken  glass  inflicting 
cuts  upon  his  hand  and  arm.    It  was  held  that  a  presumption  of  neg- 
ligence on  the  part  of  the  company  did  not  arise  from  the  injury 
sustained  by  plaintiff.     In  this  case  it  is  said  in  the.  opinion:     "The 
rule  requires  that  a  carrier  of  passengers  shall  exercise  the  utmose 
degree  of  care  and  diligence  to  secure  the  safety  of  its  passengers. 
To  this  end  it  must  provide  a  safe  road-bed,  well  constructed  cars, 
engines,   and   skillful,  trustworthy   servants   to   take   charge   of    the 
movement  and  management  of  trains.    All  these  things  are  under  the 
exclusive  control  of  the  officers  of  the  company.    The  public  have  no 
right  and   no   opportunity  to   interfere   in   regard  to   them.     Whenp 
therefore  a  passenger  is  injured  by  a  collision  or  other  accident  while 
on  his  journey,  the  law  presumes  the  accident  to  be  due  ^o  want  of 
proper  care  on  the  part  of  the  company  conducting  the  transporta- 
tion, and  puts  the  burden  of   showing  the  actual  condition  of   the 
track,  the  car,  or  other  appliances  involved  in  the  accident,  upon  the 
only  party  in  a  condition  to  bear  it,  viz.:  the  carrier  which  has  the 
exclusive  possession  and  care  of  it.    The  legal  presumption  takes  the 
place  of  the  proof  which  the  injured  person  is  unable  to  make,  and 
puts  the  carrier  at  once  upon  the  defence:    Laing  v.  Colder,  8  Pa. 
479;  Meier  v.  Railroad  Co.,  64  Pa.  225;  Philadelphia  &  R.  R.  Co.  v. 
Anderson,  94  Pa.  351,  358,  6  Am.  &  Eng.  R.  Cas.  407." 

"But  the  reason  ceasing,  the  rule  ceases.  If  an  intoxicated  person, 
after  having  purchased  his  ticket  at  a  railroad  station,  should  on  his 
way  out  of  the  ticket  office  stumble  upon  a  heated  stove  and  suffer 
serious  injury,  there  would  be  no  reason  for  excusing  the  injured  man 
from  making  out  his  case,  because  he  had  a  railroad  ticket  in  his 
pocket,  or  because  the  stove  on  which  he  fell  belonged  to  a  railroad 
company,  or  wa's  standing  in  a  railroad  station.  It  was  no  part  of  the 
machinery  of  transportation,  and  was  in  no  sense  peculiar  to  the 
business  of  the  railroad  company." 

Passenger  at  Car  Window  Struck  by  Missile. — In  Thomas  v.  Phila- 
delphia &  R.  R.  Co.,  148  Pa.  St.  180,  23  Atl.  989,  it  merely  appeared 
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that  a  passenger  on  a  railroad  train,  while  sitting  at  a  car  window, 
was  injured  by  a  missile,  the  nature  and  origin  of  which  was  un- 
known. It  was  held  that  this  proof  raised  no  presumption  of  negli- 
gence for  which  the  carrier  could  be  held  liable. 

Same. — In  Pennsylvania  R.  Co.  v.  MacKinney,  124  Pa.  St.  462,  17 
Atl.  14,  it  appeared  that  a  passenger,  while  sitting  in  his  seat  in  a 
car  at  an  open  window,  was  struck  in  the  eye  by  something  like  a 
piece  of  coal  and  observed  at  the  time  another  engine  and  train  of 
defendant  carrier  rapidly  passing  the  window  in  the  opposite  direc- 
tion. It  was  held  that  the  accident  raised  no  presumption  of  negli- 
gence against  defendant. 

Stream  of  Water  Entering  Car  Window. — In  Spencer  v.  Chicago, 
etc.,  R.  Co.,  105  Wis.  311,  81  N.  W.  407,  it  is  held  a  passenger,  riding 
on  defendant's  train,  and  sustaining  an  injury  from  a  stream  of  water 
entering  the  car  window,  cannot  recover  without  giving  evidence 
I  tending,  in  some  tangible  way,  to  show  that  the  accident  resulted  from 
something  connected  with  the  operation  of  the  railroad.  In  this  case 
it  is  said  in  the  opinion:  "While  some  of  the  earlier  cases  approved 
the  doctrine  that  the  mere  happening  of  an  accident  on  a  railway 
raised  a  presumption  of  negligence  in  favor  of  the  passenger,  this 
doctrine  is  now  abandoned,  and  it  is  quite  university  held  that  the 
evidence  must  go  further,  and  tend  in  some  tangible  way  to  show 
that  the  accident  resulted  from  something  connected  with  the  opera- 
tion of  the  railway.  2  Fetter,  Carriers  of  Passengers,  §  480;  Buswell, 
Personal  Injuries  (2d  ed.,  184);  2  Redf.  Neg.  (5th  ed.),  §  516.  Thus 
the  mere  unexplained  fact  that  a  missile  entered  the  car  and  injured 
the  passenger  is  insufficient.  Saunders  v.  Chicago,  etc.,  R.  Co.,  6  S. 
Dak.  40,  60  N.  W.  148;  Thomas  v,  Philadelphia  &  R.  R.  Co.,  148  Pa. 
St.  180,"  23  Atl.  989. 

F.  WHERE  CAUSE  OF  ACCIDENT  IS  NOT  OBSCURE. 

In  some  cases  it  is  held  that  the  mere  fact  that  a  passenger  was 
injured  does  not  raise  a  presumption  of  negligence  against  the  car- 
rier, so  as  to  shift  the  burden  of  proof  on  to  defendant,  if  the  evi- 
dence clearly  shows  the  cause  and  circumstances  of  th«  accident. 
Farley  v.  Philadelphia  Traction  Co.,  132  Pa.  St.  58,  18  Atl.  1090; 
Fearn  v.  West  Jersey  Ferry  Co.,  143  Pa.  St.  122;  22  Atl.  708;  Stager 
V,  Ridge  Ave.  Pass.  Ry.  Co.,  119  Pa.  St.  70,  12  Atl.  821;  Keller  v. 
Hestonville,  etc.,  Ry.  Co.,  149  Pa.  St.  65,  24  Atl.  159. 

1.    Other  Statements  of  Rule. 

Where  Cause  oi  Accident  Is  Shown. — In  Keller  v.  Hestonville,  etc., 
I^y.  Co.,  149  Pa.  St.  65,  24  Atl.  159,  it  is  held  that  the  mere  fact  that 
a  passenger  was  injured  does  not  raise  a  presumption  of  negligence 
against  the  carrier,  so  as  to  shift  the  burden  of  proof  on  to  defend- 
ant, where  the  evidence  clearly  shows  the  cause  of  the  accident. 

Same — Must  Also  Show  Negligence  and  Absence  of  Contributory 
Negligence. — If  the  evidence  as  to  the  cause  of  an  accident  by  rea- 
son of  which  a  passenger  was  injured  is  full,  clear,  undoubted  and 
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uncontradicted,  such  evidence  must  also  show  a  case  clear  of  con- 
tributory negligence  by  the  passenger,  and  must  affirmatively  estab- 
lish negligence  on  the  part  of  the  carrier.  So  held  in  Farley  z\  Phila- 
delphia Traction  Co.,  132  Pa.  St.  58,  18  Atl.  1090. 

2.   Limitation  of  Rule. 

Defective  Switch — Derailment — Effect  of  Showing  Cause  of  Acci- 
dent.— But  in  Logan  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  12  R.  R.  R- 
753,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  753,  82  S.  W.  126,  it  is  held  that 
in  an  action  for  injuries  to  a  passenger  by  a  derailment  of  his  car, 
caused  by  a  defective  switch,  the  fact  that  the  cause  of  the  accident 
was  shown  did  not  preclude  the  court  from  instructing  the  jury  that 
proof  of  the  derailment  and  of  plaintiff's  injury  were  sufficient  to 
create  a  presumption  of  negligence  on  the  part  of  the  carrier. 

G.    OCCURRENCE   OF   INJURY    BEFORE   PASSENGER   HAS 
PLACED  HIMSELF  UNDER  CARRIER^S  PROTECTION. 

Where  a  passenger  is  injured  before  he  has  placed  himself  under 
the  carrier's  care  and  protection,  the  mere  happening  of  the  accident 
is  not  enough  to  make  a  prima  facie  case  for  plaintiff  in  an  action 
for  such  injury.  Stager  v.  Ridge  Ave.  Pass.  Ry.  Co.,  119  Pa.  St,  70, 
12  Atl.  821. 

H.    BURDEN  OF  PROVING  BASIS  OF  PRESUMPTION. 

In  some  cases  the  rule  is  laid  down,  that  although  a  presumption 
of  negligence  may  arise  against  the  carrier  upon  proof  of  a  certain 
fact,  yet  the  burden  of  proving  such  fact  as  a  basis  for  the  presump- 
tion rests  upon  plaintiff,  in  an  action  for  injury  or  death  of  a  pas- 
senger. Ross  V.  Double  Shoals  Cotton  Mills  (N.  Car.),  52  S.  E.  121; 
Texas  &  Pac.  Ry.  Co.  v.  Overall,  82  Tex.  247,  18  S.  W.  142;  Spencer 
V.  Chicago,  etc.,  R.  Co.,  105  Wis.  311,  81  N.  W.  407. 

1.  Other  Statement  of  Rule. 

In  Ross  V.  Double  Shoals  Cotton  Mills  (N.  Car.),  52  S.  E.  121,  it 
is  held  that  the  doctrine  of  res  ipsa  loquitur  does  not  relieve  plaintiff 
of  the  burden  of  the  issue,  nor  raise  a  presumption  in  plaintiff's 
favor,  but  merely  carries  the  case  to  the  jury,  permitting  it  to  infer 
negligence,  and  find  on  all  the  evidence  whether  plaintiff  has  sustained 
his  burden  of  proof. 

2.  Illustrations. 
Sudden  Starting  of  Train  While  Passenger  Was  Passing  from  Car 
to  Station  Platform. — A  presumption  of  negligence  on  the  part  of 
the  carrier  arises  on  proof  that  injury  to  its  passenger  resulted  front 
the  sudden  starting  up  of  his  train  while  the  passenger  was  passing 
from  a  car  to  a  station  platform;  yet  the  burden  of  proving  such 
fact  as  a  basis  for  the  presumption,  in  an  action  to  recover  for  the 
injury,  rests  upon  the  plaintiff.  So  held  in  Kefauver  v.  Philadelphia 
&  R.  Ry.  Co.  (C.  C),  122  Fed.  Rep.  966.  969. 
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I.    PLAINTIFF'S  EVIDENCE  MAY  PREVENT  CREATION  OF 

PRESUMPTION. 

Plaintiff's  evidence  in  regard  to  the  circumstances  of  the  accident 
may,  of  course,  prevent  a  presumption  of  negligence  on  the  part  of 
the  carrier  from  arising. 

Colorado. — Wall  v.  Livezay,  6  Colo.  465. 

Georgia. — Murphy  v.  Atlantic,  etc.,  R.  Co.,  89  Ga.  832. 

Kansas. — St.  Louis,  etc.,  R.  Co.  v.  Burrows,  62  Kan.  89,  61  Pac.  439. 

J.     ARISES    FROM    DERAILMENT    OF    STEAM    RAILROAD 

TRAIN  OR  CAR. 

United  States.— Albion  Lumber  Co.  v.  De  Nobra,  19  C.  C.  A.  169, 
72  Fed.  Rep.  738;  Gleeson  v.  Virginia  Midland  R.  Co.,  140  U.  S.  435, 
35  L.   Ed.  458. 

Alabama. — Montgomery  &  E.  Ry.  Co.  v.  Mallette,  92  Ala.  209,  9 
So.  363. 

Arkansas. — Eureka  Springs  Ry.  v.  Timmons,  51  Ark.  459,  11  S. 
W.  690;  George  v.  St.  S.  I.  -M.  &  S.  Ry.  Co.,  34  Ark.  613,  1  Am.  & 
Eng.  R.  Cas.,  N.  S.,  294;  L.  R.  &  Ft.  S.  Ry.  v.  Miles,  40  Ark.  298. 

Colorado. — Rio  Grande  Western  Ry.  Co.  v.  Rubenstein,  5  Colo. 
App.  121,  38  Pac.  76. 

Florida.— Florida,  etc.,  R.  Co.  v.  Rudulph,  113  Ga.  143,  38  S.  E. 
328;  Yonge  v.  Kinney,  28  Ga.  111. 

Illinois.— Elgin  City  Ry.  Co.  v.  Wilson,  56  111.  App.  364;  Pittsburg, 
etc.,  Ry.  Co.  v.  Thompson,  56  111.  138,  3  Am.  Ry.  Rep.  454;  Roberts 
V.  Chicago,  etc.,  Ry.  Co.,  78  111.  App.  526. 

Indiana. — Chicago,  etc.,  R.  Co.  v.  Grimm,  25  Ind.  App.  294;  Cin- 
cinnati, etc.,  Ry.  Co.  V.  Bravard  (Ind.  App.),  76  N.  E.  899;  Cleveland, 
etc.,  R.  Co.  V.  Newell,  104  Ind.  264,  3  N.  E.  836;  Loifisville,  etc.,  Ry. 
Co.  V.  Jones,  108  Ind.  551,  9  N.  E.  476;  Ohio,  etc.,  Ry.  Co.  v.  Voight, 
122  Ind.  288,  23  N.  E.  774;  Pittsburgh,  etc.,  R.  Co.  v.  Williams,  74 
Ind.  462,  3  Am.  &  Eng.  R.  Cas.  457. 

Iowa.— Cronk  v.  Wabash  R.  Co.,  123  Iowa  349,  98  N.  W.  884,  12 
R.  R.  R.  429,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  429;  Pershing  v.  Chicago, 
etc.,  Ry.  Co.,  71   Iowa  561,  32  N.  W.  488. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Elder,  57  Kan.  312,  46  Pac.  310; 
Meador  v.  Missouri  Pac.  Ry.  Co.  (Kan.),  61  Pac.  442;  Southern  Kan- 
sas Ry.  Co.  z'.  Walsh,  45  Kan.  653,  26  Pac.  45. 

Maine. — Stevens  v.  European,  etc.,  Ry.,  66  Me.  74,  19  Am.  Ry. 
Rep.  48. 

Maryland.— Baltimore  &  Ohio  R.  Co.  v.  Worthington,  21  Md.  275. 

Mississippi. — Brown  v.  Yazoo  &  M.  V.  R.  Co.  (Miss.),  21  R.  R.  R. 
142,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  142. 

Nebraska. — Spellman  v.  Lincoln  Rapid  Transit  Co.,  36  Neb.  890, 
55  N.  W.  270. 

New  York.— Bowles  v.  Rome,  etc.,  R.  Co.,  12  X.  Y.  Sup.  Ct.  457, 
46  Hun.  324;  Webster  v.  Elmira,  etc.,  R.  Co.,  32  N.  Y.  Sup.  Ct.  590, 
85  Hun.  167. 
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Pennsylvania. — Dampman  v.  Pennsylvania  R.  Co.,  166  Pa.  St  520, 
31  Atl.  244;  McCafferty  v,  Pennsylvania  R.  Co.,  193  Pa.  St  339,  44 
Atl.  435. 

Tennessee.— Illinois  Cent.  R.  Co.  v.  Kuhn,  107  Tenn.  106,  64  S. 
W.  202;  Illinois  Cent.  R.  Co.  v.  Porter  (Tenn.),  20  R.  R.  R.  686,  43 
Am.  &  Eng.  R.  Cas.,  N.  S.,  686,  94  S.  W.  666. 

1.    Illustrations. 

Violent  Stopping  of  Train  Caused  by  Car  Leaving  Track. — In  Cin- 
cinnati, etc.,  Ry.  Co.  v.  Bravard  (Ind.  App.),  76  N.  E.  899,  it  is  held 
that  in  an  action  for  injuries  to  a  passenger  caused  by  a  car  leaving 
the  track  and  violently  stopping  the  train,  negligence  on  the  part  of 
the  carrier  is  presumed  from  the  happening  of  the  accident. 

Derailment  of  Logging  Train — Passenger  Relieved  of  Burden  of 
Proving  Certain  Facts. — When  injury  to  a  passenger  results  from 
the  derailment  of  his  train  a  presumption  of  negligence  arises  against 
the  carrier,  and  it  is  not,  therefore,  necessary  for  the  plaintiff,  in  an 
action  for  damages  caused  by  the  derailment  of  a  logging  train,  to 
prove  that  running  such  train  at  any  given  rate  of  speed  was  dan- 
gerous, in  order  to  justify  the  submission  to  the  jury  of  the  ques- 
tion of  negligence  in  running  it  at  too  high  a  rate  of  speed.  So  held 
in  Albion  Lumber  Co.  v,  DeNobra,  19  C.  C.  A.  168,  72  Fed.  Rep.  739. 

Absence  of  Contributory  Negligence — Cause  of  Derailment  not 
Disclosed. — In  Stevens  v.  European,  etc.,  R.  Co.,  66  Me.  74,  19  Am. 
Ry.  Rep.  48,  it  is  held  that  where  the  passenger  was  guilty  of  no  con- 
tributory negligence,  and  the  cause  of  the  derailment  by  which  he 
was  injured  is  not  disclosed  by  the  attending  circumstances,  the 
burden  of  explanation  falls  upon  the  carrier  to  show  there  was  no 
fault  upon  its  part,  and  the  jury  would  be  authorized  to  presume  it 
guilty  of  negligence  if  it  failed  to  do  so. 

Must  Also  Show  Absence  of  Contributory  Negligence. — In  Chicago, 
etc.,  R.  Co.  V.  Grimm,  25  Ind.  App.  294,  it  is  held  that  where  a  pas- 
senger is  injured  by  reason  of  the  derailment  of  his  train,  he  is  only 
required  to  show  such  fact  and  that  he  was  free  from  contributory 
negligence,  the  presumption  of  law  then  arising  that  the  carrier  was 
negligent. 

K.    ARISES  FROM   DERAILMENT  OF  STREET  CAR. 

Alabama.— Alabama  G.  S.  R.  Co.  v.  Hill,  93  Ala.  514,  9  So.  722. 

Arkansas. — Arkansas  Midland  *R.  Co.  v.  Griffith,  63  Ark.  491,  39  S. 
W.  550;  Arkansas  Midland  R.  Co.  v,  Rambo  (Ark.),  117  S.  W.  784; 
St.  Louis,  etc.,  Ry.  Co.  v.  Mitchell,  57  Ark.  418,  21  S.  W.  476. 

Illinois. — Toledo,  etc.,  Ry.  Co.  v,  Beggs,  85  111.  80. 

Indiana. — Cleveland,  etc.,  Ry.  Co.  v.  Newell,  8  .A.m.  &  Eng.  R.  Cas. 
377,  75  Ind.  542. 

Missouri — Logan  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  12  R.  R.  R- 
753,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  753,  82  S.  W.  126. 

New  Jersey. — Bergen  County  Traction  Co.  v.  Demarest,  62  N.  J.  L 
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755,  42  Atl.  729;  Dusenbury  v.  North  Hudson  County  Ry.  Co.,  66  N.  J. 
L.  44,  48  Atl.  520. 

New  York.— Hollahan  v.  Metropolitan  St.  Ry.  Co.  (N.  Y.  Sup.  Ct.), 
73  App.  Div.  164;  Murphy  v.  Coney  Island,  etc.,  R.  Co.  (N.  Y.  Sup. 
Ct.),  36  Hun.  199. 

Rhode  Island— Cheetham  v.  Union  R.  Co.  (R.  I.),  13  R.  R.  R.  292, 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  292,  58  Atl.  881. 

1.  Illustrations. 

Partial  Derailment — Rationale  of  Rule. — In  Edgerton  v.  N.  Y.  & 
Harlem  R.  R.  Co.,  39  N.  Y.  227,  it  is  said  in  the  opinion:  "The  evi- 
dence showed  that  the  car  in  which  the  defendant  was  riding  in  part 
ran  off  the  track  and  was  broken,  by  means  of  which  the  plaintiff 
was  injured.  This  was  prima  facie  evidence  of  negligence  of  the 
defendant.  The  latter  not  only  had  the  entire  control  of  the  vehicle, 
but  also  of  the  track  upon  which  it  was  run,  and  it  owed  a  duty  to 
the  plaintiff  to  keep  both  in  a  perfect  and  safe  condition  for  the 
transportation  of  passengers  with  entire  safety,  so  far  as  human 
prudence  can  accomplish  these  results.  Experience  proves  that  when 
the  track  and  machinery  are  in  this  condition  and  prudently  operated, 
the  trains  will  keep  upon  the  track,  and  run  thereon  with  entire 
safety  to  those  on  board.  Whenever  a  car  or  train  leaves  the  track 
it  proves  that  either  the  track  or  machinery,  or  some  other  portion 
thereof,  is  not  in  a  proper  condition,  or  that  the  machinery  is  not 
properly  operated  and  presumptively  proves  that  the  defendant, 
whose  duty  it  is  to  keep  the  track  and  machinery  in  the  proper  con- 
dition, and  to  operate  it  with  the  necessary  prudence  and  care,  has, 
in  some  respect,  violated  this  duty." 

Speed  of  Car  Where  Several  Switch  Tracks. — In  Hollahan  v.  Met- 
ropolitan St.  Ry.  Co.  (N.  Y.  Sup.  Ct),  73  App.  Div.  164,  it  appeared 
that  when  the  street  car  in  question  left  the  track  it  was  traveling 
at  a  "pretty  good  rate,"  at  a  point  where  there  were  several  switch 
tracks,  leading  from  the  main  track.  This  was  held  sufficient,  in  the 
absence  of  evidence  to  the  contrary,  to  warrant  the  inference  that 
the  accident  was  due  to  the  switch  tracks,  and  required  the  question 
whether  the  defect  was  negligent  to  be  submitted  to  the  jury. 

Car  Overtumed^In  Elgin  City  Ry.  Co.  v.  Wilson,  56  111.  App.  364,. 
it  is  held  that  where  the  car  in  which  a  passenger  is  riding  is  over- 
turned the  presumption  is  that  it  resulted  from  a  defect  in  the  track, 
or  the  mismanagement  of  the  car,  or  both,  and  it  casts  the  burden 
upon  the  carrier  to  show  that  the  accident  resulted  from  a  cause  for 
which  it  is  not  responsible. 

Car  Twice  Derailed  within  Short  Distance. — ^The  fact  that  the  car 
in  which  a  passenger  was  riding  was  twice  derailed  within  a  short 
distance  showed  prima  facie  negligence  on  the  part  of  the  carrier  in 
permitting  such  car  to  be  used  for  carrying  passengers.  So  held  in 
Texas,  etc.,  Ry.  Co.  v.  Suggs  (Tex.),  62  Tex.  323. 

31  R  R  R-46 
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8.  Exception  to  Rule. 

Car  Horse  Compelled  to  Stop  by  Reason  of  Condition  of  Street — 
Plunge  of  Horse  Caused  by  Blow  with  Whip^— But  in  Hastings  v. 
Central,  etc.,  R.  Co.  (40  N.  Y.  Sup.  Ct.  93,  7  App.  Div.  312.  it  ap- 
peared that  plaintiflF,  who  was  smoking,  entered  upon  the  rear  plat- 
form  of  a  car  of  the  defendant,  which  was  not  full  inside  and  was  told 
by  the  conductor  that  if  he  wished  to  smoke  he  must  go  upon  the 
front  platform,  which  he  did,  that  upon  reaching  a  curve,  where  there 
was  a  network  of  tracks,  and  where  the  pavement  was  in  a  very  bad 
condition,  the  horse  drawing  the  car  was  compelled  to  stop,  where- 
upon the  driver  gave  the  horse  a  blow  with  his  whip.  The  horse 
plunged  and  the  car  went  off  the  track  and  plaintiff  was  thrown  down 
and  injured.  It  was  held  that  negligence  could  not  be  presumed 
from  the  mere  fact  that  the  car  left  the  track. 

L.  PRESUMPTION  ARISES   FROM   COLLISIONS   BETWEEN 
STEAM  RAILROAD  TRAINS  OR  CARS. 

United  States. — Kansas  City,  etc.,  R.  Co.  v.  Stoner,  i  C.  C.  A.  231,  49 
Fed.  Rep.  209. 

Alabama.— Alabama  G.  S.  R.  Co.  v.  Hill,  93  Ala.  514.  9  So.  722; 
Georgia  Pac.  Ry.  Co.  v.  Love,  91  Ala.  432,  8  So.  714;  Montgomery  & 
E.  Ry.  Co.  V.  Mallette,  92  Ala.  209,  9  So.  363. 

California. — Green  v.  Pacific  Lumber  Co.,  130  Cal.  435,  62  Pac.  747; 
Osgood  V.  Los  Angeles,  etc.,  Co.,  137  Cal.  286,  70  Pac.  169. 

Illinois.— North  Chicago  St.  Ry.  Co.  v.  Cotton,  140  III.  486,  29  X. 
E.  899. 

Indiana. — Louisville,  etc.,  Ry.  Co.  v,  Faylor,  126  Ind.  126,  25  N.  E. 
869. 

Missouri.— Magrane  v.  St.  Louis  &  S.  Ry.  Co.,  183  Mo.  119,  13  R.  R. 
R.  1,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  1,  81  S.  W.  1158. 

Pennsylvania. — Delaware,  etc.,  R.  Co.  v.  Napheys,  90  Pa.  St.  135,  l 
Am.  &  Eng.  R.  Cas.  52;  Madara  v.  Shamokin,  etc.,  Ry.  Co.,  192  Pa. 
St.  542,  43  Atl.  995;  Palmer  v.  Warren  St.  Ry.  Co.,  206  Pa.  St.  574,  56 
Atl.  49,  10  R.  R.  R.  579,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  579;  Philadel- 
phia &  R.  R.  Co.  V.  Anderson,  94  Pa.  St.  351,  6  Am.  &  Eng.  R.  Cas. 
407;  Rowdin  v,  Pennsylvania  R.  Co.,  208  Pa.  St.  633,  57  Atl.  1125. 

South  Carolina.- Steele  v.  Southern  Ry.,  55  S.  Car.  389,  33  S.  E.  509. 

Tennessee. — Chatanooga  Rapid  Transit  Co.  v,  Venable,  105  Tenn. 
460,  58  S.  W.  861. 

1.  Other  Statement  of  Rule. 

From  proof  of  the  fact  of  injury  to  a  passenger  by  collision  of 
trains,  the  law  without  more,  presumes  negligence  on  the  part  of  the 
carrier.  So  held  in  Chatanooga  Rapid  Transit  Co.  v.  Venable,  105 
Tenn.  460,  58  S.  W.  861. 

2.  Illustrations. 
Collision    between    Portions    of    Passenger's    Freight    Train. — In 
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Steele  V.  Southern  Ry.,  55  S.  Car.  3S9,  33  S.  E.  509,  it  is  held  that 
proof  of  injury  to  a  passenger  by  reason  of  a  collision  between  de- 
tached portions  of  the  freight  train  upon  which  he  was  riding  gives 
rise  to  a  presumption  of  negligence  on  the  part  of  the  carrier. 

Collision  between  Trains  of  Different  Companies  at  Intersection. — 
In  Kansas  City,  etc.,  R.  Co.  v,  Stoner,  1  C.  C.  A.  231,  49  Fed.  Rep. 
209,  it  is  held  that  the  fact  that  a  collision  occurs  between  the  regular 
trains  of  two  companies  at  a  crossing  of  their  tracks  in  broad  day 
light  creates  a  presumption  of  negligence  on  the  part  of  one  or  both, 
and,  in  an  action  for  injuries  to  a  passenger,  it  is  proper  to  refuse  to 
charge  «that  one  of  the  companies  was  not  affected  by  such  presump- 
tion. 

Drover  Injured — Collision  between  His  Car  and  Another — Burden 
of  Proof  Imposed  by  Personal  Injury  Release. — In  Rowdin  v.  Penn- 
sylvania R.  Co.,  208  Pa.  St.  623,  57  Atl.  1125,  it  is  held  that  where  a 
drover  is  injured  while  in  the  stock  car  as  a  passenger,  he  sustains  the 
burden  of  proof  put  upon  him  by  a  release  of  injuries  which  he  had 
signed,  by  showing  that  his  injuries  resulted  from  a  violent  collision 
between  his  car  and  another  car  on  defendant's  track. 

Not  Confined  to  Cases  of  Actual  Collision — ^Attempts  to  Escape 
Danger. — The  presumption  of  the  carrier's  negligence  is  not  confined 
to  the  case  of  injuries  resulting  from  actual  collision,  but  extends  to 
those  caused  by  an  effort  to  escape  it,  when  made  on  a  well  grounded 
belief  that  it  will  occur. 

M.  PRESUMPTION  ARISES  FROM  COLLISIONS  BETWEEN 

STREET  CARS. 

lUinois^-Elgin,  etc.,  Co.  v.  Wilson,  217  111.  47,  12  R.  R.  R.  37,  43 
Am.  &  Eng.  R.  Cas.,  N.  S.,  37,  75  N.  E.  436. 

Rhode  Island.— Enos  v.  Rhode  Island  Sub.  Ry.  Co.  (R.  I.),  24  R.  R. 
R.  612,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  612,  67  Atl.  5;  O'Clair  v.  Rhode 
Island  Co.  (R.  I.),  21  R.  R.  R.  140,  44  Am.  &  Eng.  R.  Cas.,  N.  S., 
140,  63  Atl.  238;  Simone  v.  Rhode  Island  Co.  (R.  I.),  23  R.  R.  R. 
384,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  384. 

If  a  passenger  is  injured  by  a  collision  between  the  carrier's  street 
cars,  operated  on  its  own  rails,  a  presumption  of  negligence  on  the 
part  of  the  carrier  arises.  So  held  in  Madara  v.  Shamokin,  etc.,  R. 
Co.,  192  Pa.  St.  542,  43  Atl.  995. 

1.  Illustrations. 

Head-On  Collision. — Proof  of  a  collision  resulting  from  two  cars 
being  run  in  opposite  directions  on  the  same  track  establishes  a 
prima  facie  case  of  negligence,  throwing  upon  the  carrier  the  burden 
of  proving  that  the  collision  occurred  by  reason  of  some  act  beyond 
its  power  to  control.  So  held  in  Magrane  v.  St.  Louis  &  S.  Ry.  Co., 
183  Mo.  119,  13  R.  R.  R.  1,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  1,  gl  S. 
W.  1158. 

CoUiaiona  between  Trains  of  Cable  Cars  While  Passenger's  Train 
Was  Standing  in  Tunnel. — In  North  Chicago  St.  Ry.  Co.  v.  Cotton, 
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140  111.  486,  29  N.  E.  899,  it  appeared  that  a  train  of  cable  cars  on 
which  plaintiff  was  a  passenger,  and  standing  on  the  platform  of  the 
rear  car,  came  to  a  stop  when  about  half  way  through  a  tunnel,  and 
remained  standing  several  minutes,  when  another  train  collided  with 
the  rear  car  of  the  standing  train,  and  injured  plaintiff.  It  was  held 
that  the  mere  fact  of  the  injury  raised  a  presumption  of  negligence, 
which  was  sufficient  to  sustain  a  general  charge  of  negligence  in  the 
operation  of  the  cars  on  defendant's  road. 

Collision  Due  to  Broken  Appliance  on  Other  Car  of  Carrier. — 
Where  a  passenger  is  injured  by  reason  of  a  collision  between  his 
street  car  and  another  street  car  of  the  same  company,  the»e  is  a 
legal  presumption  of  negligence,  casting  upon  the  carrier  the  onus 
of  rebutting  it;  and  it  is  immaterial  that  the  collision  was  not  due  to 
any  defect  in  the  car  on  which  he  was  riding,  but  to  a  broken  ap- 
pliance on  the  car  that  ran  into  it.  So  held  in  Palmer  v.  Warrent  St. 
Ry.  Co.,  206  Pa.  St.  574,  10  R.  R.  R.  597,  33  Am.  &  Eng.  R.  Gas.,  N. 
S.,  597,  56  Atl.  49. 

Passenger's  Car  Struck  at  Its  Rear  by  Car  of  Another.  Comi>any, 
at  Intersection — Rationale  of  Doctrine. — In  Loudon  v.  Eight  Ave.  R. 
R.  Co.,  162  N.  Y.  380,  56  N.  E.  988,  an  action  to  recover  for  injuries 
sustained  by  a  passenger  in  an  open  horse  car  which  was  struck  at 
its  rear  by  a  cable  car  of  another  independent  street  railway,  whose 
line  crossed  the  horse  car  line  at  right  angles,  it  was  held  that  the 
fact  of  the  accident  raised  a  presum'ption  that  the  carrier  of  the 
passenger  was  negligent,  for  it  was  bound  to  exercise  a  very  high 
degree  of  care,  especially  at  an  intersection  with  another  road;  but 
no  such  presumption  arose  against  the  other  street  railway,  as  it,  not 
being  the  carrier,  was  bound  to  exercise  only  ordinary  care  under  the 
circumstances. 

Jumping  from  Car  in  Fear  of  Collision. — Where  a  passenger  on  a 
street  car,  in  a  well-grounded  fear  that  a  collision  was  about  to  take 
place  which  would  result  in  serious  injury,  jumped  from  the  car.  the 
presumption  of  negligence  on  the  part  of  the  carrier  arose  because 
of  the  injuries  thereby  received.  So  held  in  Palmer  v.  Warren  St. 
Ry.  Co.,  206  Pa.  St.  574,  10  R.  R.  R.  597,  33  Am.  &  Eng.  R.  Cas.,  N. 
S.,   597,  56   Atl.  49. 

N.    ARISES    FROM    COLLISIONS    BETWEEN    TRAINS,    OR 
STREET  CARS,  AND  OTHER  VEHICLES  OR  OBJECTS. 

Fagan  v.  Rhode  Island  Co.  (R.  I.),  16  R.  R.  R.  22,  39  Am.  &  Eng. 
R.  Cas.,  N.  S.,  22,  60  Atl.  672. 

1.  Illustrations. 
Passenger's  Train  Struck  by  Iron  Bar  Projecting  from  Construc- 
tion Train.— In  Walker  v.  Erie  Ry.  Co.,  63  Barb.  (N.  Y.),  260.  it  ap- 
peared that  a  train  of  cars  upon  defendant's  railroad,  in  one  of  which 
plaintiff  was  a  passenger,  was  met  by  a  construction  train  coming 
from  the  opposite  direction,  which  had  upon  it  a  bar  of  iron  pro- 
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jecting  five  or  six  feet,  in  a  standing  direction  so  that  it  would  of 
necessity  run  into  anything  it  came  against,  and  such  bar  struck  the 
car  in  which  the  plaintiff  was  sitting,  and  injured  him.  It  was  held 
that  in  the  absence  of  anything  tending  to  explain  or  show  how  the 
iron  was  placed  in  the  position  that  produced  the  injury,  the  inference 
was  plain  that  the  injury  resulted  from  the  inattention  and  negligence 
of  the  persons  having  the  control  and  management  of  the  construc- 
tion trains. 

Rapidly  Driven  Street  Car  Run  into  Van — Unobstructed  View. — In 
Franklin  v.  Forty-Second  St.,  etc.,  Co.  (N.  Y.  Sup.  Ct.),  3  N.  Y. 
Supp.  229,  it  is  held  that  evidence  that  defendant's  street  car  was 
being  driven  very  rapidly,  and  ran  into  the  end  of  a  van;  that  the 
accident  happened  at  midday,  and  when  there  was  no  obstruction  in 
the  street;  and  that  plaintiff,  a  passenger,  was  free  from  negligence, 
will  sustain  a  verdict  for  him,  for  his  injuries  sustained  in  the  col- 
lision. 

Collision  between  Street  Car  and  Fire  Department  Wagon. — A 
prima  fa<^ie  case  is  made  out  against  the  carrier  by  proof  that  a  pas- 
senger when  free  from  contributory  negligence,  was  injured  by  rea- 
son of  a  collision  between  the  car  in  which  he  was  riding  and  a  fire 
department  wagon.  So  held  in  Olsen  v.  Citizen's  Ry.  Co.,  152  Mo. 
426,  54  S.   W.   470. 

Collision  between  Train  and  Bull. — In  an  action  by  an  express 
messenger  for  injuries  sustained  by  him  in  a  railway  accident,  proof 
that  the  engine  collided  with  a  bull  upon  the  track  near  a  bridge; 
that  the  tender  broke  loose  from  the  express  car,  which  went  through 
the  bridge;  and  that  plaintiff  was  injured  by  the  fall  of  the  car, 
makes  a  prima  facie  case  of  liability  on  the  part  of  the  railroad.  So 
held  in  Fordyce  v.  Jackson,  56  Ark.  594,  20  S.  W.  528,  597.  And  it  was 
also  held  in  this  case  that  this  was  not  rebutted  by  proof  that  the 
bull  came  upon  the  track  without  the  knowledge  of  the  railroad's  em- 
ployees; and  that  to  rebut  the  presumption  of  negligence  it  should 
have  been  shown  that  the  railroad  or  its  emf)loyees,  exercised  due 
care  to  keep  the  animal  off  the  track  and  to  prevent  the  collision 
with  it. 

Proof  of  Injury  by  Reason  of  ''Something*'  Striking  Passenger's 
Car. — Where  it  was  proved  that  the  plaintiff  was  a  passenger  upon 
defendant's  cars,  and  that  while  in  transit,  something  came  in  col- 
lision with  the  car  in  which  she  was  seated,  by  means  of  which  she 
was  severely  hurt,  it  was  held  that  such  a  case  of  presumptive  negli- 
gence was  made  out  as  called  upon  the  carrier  to  show  that  the  col- 
lision took  place  without  any  imprudence  or  want  of  care  on  its  part. 
So  held  in  Holbrook  v.  Utica,  etc.,  R.  Co.,  16  Barb.  (N.  Y.).  113. 

Collision  between  Street  Car  and  Other  Vehicle. — But  in  Fagan  v, 
Rhode  Island  Co.  (R.  I.),  16  R.  R.  R.  22,  39  Am.  &  Eng.  R.  Cas.,  N. 
S.,  22,  60  Atl.  672,  it  is  held  that  in  an  action  for  injuries  to  a  pas- 
senger by  a  collision  between  the  car  in  which  he  was  riding  and  a 
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vehicle  which  turned  on  the  track  from  a  country  road,  the  fact  of 
the  collision  raised  no  presumption  of  negligence. 

Collision  between  Street  Car  and  Passing  Wagon. — And  in  Chi- 
cago Union  Traction  Co.  v.  Mee  (111.),  21  R.  R.  R.  715,  44  Am.  &  Eng. 
R.  Cas.,  N.  S.,  715,  75  N.  E.  800,  it  is  held  that  there  is  no  presump- 
tion of  negligence  on  the  part  of  a  street  car  company,  on  proof 
that  a  passenger  using  due  care  was  injured  as  the  result  of  a  colli- 
sion between  the  car  and  a  passing  wagon. 

O.  ARISES  FROM  COLLISION  BETWEEN  P.\SSENGER  ON 
CAR  AND  OTHER  VEHICLES,  OR  OBJECT,  ON  OR  NEAR 
TRACK. 

Maryland. — Jones  v.  United  Rys.  &  Elec.  Co.,  13  R.  R.  R.  631,  36 
Am.  &  Eng.  R.  Cas.,  N.  S.,  631,  57  Atl.  620,  99  Md.  64;  North  Balti- 
more Pass.  Ry.  Co.  v.  Kaskell,  78  Md.  517,  28  Atl.  410. 

New  York. — Breen  v.  New  York,  etc.,  R.  Co.,  109  N.  Y.  297,  16  N. 
E.  60;  Chicago  City  Ry.  Co.  v.  Rood,  163  111.  477,  45  N.  E.  238. 

North  Carolina. — McCord  v.  Atlanta,  etc.,  R.  Co.,  134  N.  Car.  53, 
10  R.  R.  R.  275,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  275,  45  S.  E.  1031. 

1.  Illustrations. 

Passenger  in  Street  Car  Struck  by  Wagon« — In  Jones  v.  United 
Rys.  &  Elec.  Co.,  99  Md.  64,  13  R.  R.  R.  631,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  631,  57  Atl.  620,  it  is  held  that  where  a  passenger  in  an  open 
street  car  was  entirely  within  the  car,  though  his  elbow  rested  on  a 
rail  at  the  side,  his  injury  by  a  collision  with  a  passing  wagon  raised 
a  presumption  of  negligence  on  the  part  of  the  carrier,  which  placed 
on  it  the  burden  of  showing,  contributory  negligence  on  the  part  of 
the  passenger. 

Street  Car  Passenger's  Hand  Mashed  against  Freight  Car  Stand- 
ing on  Another  Track. — In  North  Baltimore  Pass.  Ry.  Co.  v.  Kaskell, 
78  Md.  517,  28  .A.tl.  410,  it  is  held  that  where  a  passenger  in  a  street 
car,  while  being  carried  therein,  when  it  is  off  the  track,  has  his  hand 
mashed  by  a  collision  with  a  freight  car  standing  on  another  track, 
close  to  that  of  the  street  railway,  a  presumption  of  negligence  on 
the  part  of  the  street  railway  arises. 

Passenger  on  Running  Board  Struck  by  Another  Car. — Where  a 
person  is  unable  to  find  room  in  a  summer  car  other  than  on  the 
running  board,  and  is  killed  in  a  collision  with  another  car  while 
riding  thereon,  a  presumption  of  negligence  arises  against  the  car- 
rier, which  casts  upon  it  the  burden  of  rebutting  it.  So  held  in  Abel 
V.  Northampton  Traction  Co.  (Pa.),  20  R.  R.  R.  80,  43  Am.  &  Eng. 
R.  Cas.,  N.  S.,  80,  61  Atl.  915. 

Passenger  on  Train  Struck  by  Mail  Pouch. — Where  a  passenger  on 
a  train  is  injured  by  having  his  arm  struck  by  a  mail  pouch  suspended 
by  the  side  of  the  track,  a  presumption  of  the  carriers  negligence 
arises.  So  held  in  McCbrd  v.  Atlanta,  etc.,  R.  Co.,  134  N.  Car.  53, 
10  R.  R.  R.  275,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  275,  45  S.  E.  1031. 
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Front  of  Car  Penetrated  by  Pole  of  Truck — ^Unusual  Speed  of  Car» 

—In  Hill  V.  Ninth  Ave.  R.  Co.,  109  N.  Y.  239,  16  N.  E.  61,  it  ap- 
peared that  plaintiff  was  riding  in  one  of  defendant's  street  cars, 
which  was  being  driven  with  unusual  speed,  when  it  was  struck  by 
the  pole  of  a  truck  which  penetrated  through  the  front  of  the  car, 
throwing  plaintiff  from  her  seat  and  injuring  her.  It  was  held  that 
it  was  error  to  nonsuit  plaintiff;  that  it  was  not  a  reasonable  infer- 
ence that  such  an  accident  happened  without  some  carelessness  on 
the  part  of  the  driver  of  the  car. 

Passenger  Struck  on  Arm  by  Swinging  Door  on  Passing  Freight 
Train.— In  Breen  v.  New  York,  etc.,  R.  Co.,  109  N.  Y.  297,  16  N.  E. 
60,  it  appeared  that  plaintiff,  a  passenger  on  one  of  defendant's  trains, 
while  sitting  by  an  open  window  with  his  arm  resting  upon  the 
sill,  so  that  the  window  could  have  been  closed  without  touching  his 
arm,  was  struck  on  the  arm  and  injured,  as  the  evidence  tended  to 
show,  by  a  swinging  door  on  a  passing  freight  train.  No  explanation 
of  the  action  was  given  by  the  defendant.  It  was  held  that  negli- 
gence on  the  part  of  the  carrier  was  to  be  presumed. 

Collision  between  Passenger  in  Cable  Car  and  Team— Car  Curtains 
Down.— But  in  Potts  v.  Chicago  City  Ry.  Co.,  33  Fed.  Rep.  610,  it 
appeared  that  plaintiff  was  injured  by  a  personal  collision  with  a 
horse  and  buggy  while  riding  in  a  cable  car  whose  curtains  were 
down  to  keep  out  the  rain.  It  was  held  that  the  burden  was  on  him 
to  show  some  negligence  on  the  part  of  the  carrier. 

Street  Car  Window  behind  Passenger  Broken  by  Head  of  Runa- 
way Horse. — And  in  Grant  v.  Metropolitan  St.  Ry.  Co.  (N.  Y.  Sup. 
Ct.).  the  only  evidence  as  to  the  cause  of  the  accident  in  question 
showed  that  a  horse  drawing  a  wagon  ran  into  the  rear  of  the  street 
car  upon  which  plaintiff  was  a  passenger  as  it  was  coming  to  a  stop, 
and  stuck  his  head  through  the  window  behind  plaintiff,  breaking 
the  glass.  It  was  held  that  this  did  tiot  show  that  defendant  could 
have  prevented  the  accident,  so  that  the  res  ipsa  loquitur  rule  did  not 
apply  to  charge  defendant  with  negligence. 

Street  Car  Passenger  Struck  by  Passing  Wagon.- -So  proof  of  the 
fact  that  a  street  car  passenger,  while  exercising  ordinary  care  for 
his  own  safety,  was  struck  and  injured  by  a  passing  wagon,  does 
not,  of  itself,  raise  a  presumption  of  negligence  against  the  carrier. 
So  held  in  Chicago  City  Ry.  Co.  v.  Rood,  163  111.  477,  45  N.  E.  238. 

Passenger  on  Street  Car  Struck  by  Wagon. — And  in  Maher  v. 
Metropolitan  Ry.  Co.  (N.  Y.  Sup.  Ct.),  92  N.  Y.  Supp.  825,  an  ac- 
tion against  a  street  railway  company  for  injuries  sustained  by  plain- 
tiff while  a  passenger  on  one  of  defendant's  cars  by  a  collision  with  a 
wagon,  the  burden  of  proving  negligence  on  the  part  of  the  defendant 
rested,  on  plaintiff  throughout  the  trial,  and  was  not  changed  by  proof 
of  plaintiff's  injuries  by  the  collision,  which,  with  the  aid  of  legal 
presumptions,  made  out  a  prima  facie  cas6  against  the  carrier.  In 
this  case  it  is  said  in  the  opinion:  "It  may  be  conceded  that  when 
plaintiff  proved  that  he  was  injured  by  a  collision  while  a  passenger 
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on  defendant's  car,  this,  by  aid  of  legal  presumptions,  made  out  the 
cause  of  action  against  the  railway  company  prima  facie,  but  when 
the  proof  was  all  in  the  burden  of  proof  was  precisely  w^here  it  was  at 
the  beginning  of  trial,  viz.,  upon  the  plaintiff.  Kay  v.  Metropolitan 
St.  Ry.,  163  N.  Y.  447,  57  N.  E.  751;  Loudon  v.  Eight  Ava.  Ry.  Co., 
162  N.  Y.  380,  56  N.  E.  988;  Ludwig  v.  Metropolitan  St.  Ry.  Co.  174. 
N.  Y.  546,  67  N.  E.  1084." 

P.  ARISES   FROM   PROOF  OF   INJURY   RESULTING   FROM 
DEFECT  IN,  OR  BREAKING  OR  INSUFFICIENCY  OF, 
ANY  APPLIANCE  OR  INSTRUMENTALITY  USED  IX, 
OR     CONNECTED     WITH,    TRANSPORTATION     OF 

PASSENGERS. 

United  States. — Dunlap  v.  Steamboat  Reliance  (C.  C),  2  Fed.  Rep. 
249;  In  re  California  Nav.  &  Imp.  Co.  (C.  C),  110  Fed.  Rep.  670; 
Kefauver  v.  Philadelphia  &  R.  Ry.  Co.  (C  C),  122  Fed.  Rep.  966. 

Arkansas. — Arkansas  Midland  R.  Co.  v.  Rambo  (Ark.),  117  S.  W. 
784. 

California. — Lawrence  v.  Green,  70  Cal.  417,  li  Pac.  750. 

Colorado. — Denver,  etc.,  R.  Co.  v.  Fotheringham,  17  Colo.  App.  410; 
Denver  Tramway  Co.  v.  Reid,  4  Colo.  App.  53,  35  Atl.  269;  Sanderson 
V.  Frazier,  8  Colo.  79,  5  Pac.  217;  Wall  v.  Livezay,  6  Colo.  465. 

Illinois. — Eagle  Packet t  Co.  v,  Defries,  94  111.  598;  New  York,  etc., 
R.  Co.  V.  Blumenthal,  160  111.  40,  43  N.  E.  809;  Springer  v.  Ford,  189 
111.  430,  59  N.  E.  953;  Toledo,  etc.,  Ry.  Co.  v,  Beggs,  85  111.  80. 

Indiana. — Kentucky,  etc.,  Co.  v.  Quinkert,  2  Ind.  App.  244,  28  N.  E. 
338. 

Kentucky.^ — Morgan  v.  Chesapeake  &  O.  Ry.  Co.  (Ky.),  28  R.  R.  R. 
679,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  679,  105  S.  W.  961;  South  Covingr- 
ton,  etc.,  Co.  v.  Smith  (Ky.),  16  R.  R.  R.  25,  39  Am.  &  Eng.  R.  Cas., 
N.  S.  25,  86  S.  W.  970. 

Iowa.— Cronk  v,  Wabash  R.  Co.,  123  Iowa,  349,  98  N.  W.  884,  12  R. 
R.  R.  429,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  429;  Pershing  v.  Chicago, 
etc.,  Ry.  Co.,  71  Iowa,  561,  32  N.  W.  488. 

Louisiana. — Leveret  v.  Shreveport  Belt  Ry.  Co.,  llO  La.  399,  34  So. 
479;  Patton  v.  Pickles,  50  La.  Ann.  857,  24  So.  290. 

Maryland. — Western  Maryland  R.  Co.  v.  States,  95  Md.  637,  53  AtL 
969.  ^ 

Michigan.— Stoody  v.   Detroit,  etc.,   R.   Co.,   124   Mich.  420,  83    N. 

W.  26. 
New  Jersey. — Whalen  v.  Consolidated  Traction  Co.,  61  N.  J.  L.  606, 

40  Atl.  645. 

New  York.— Allen  v.  United  Traction  Co.  (N.  Y.  Sup.  Ct),  67  .\pp. 
Div.  363;  Barnes  v.  New  York,  etc..  R.  Co.  (N.  Y.  Sup.  Ct.),  42  N. 
Y.  Misc.  622;  Bartnik  v.  Erie  R.  Co.  (N.  Y.  Sup.  Ct.),  33  App.  Div. 
246;  Caldwell  v.  New  Jersey  Steamboat  Co.,  56  Barb.  (N.  Y.).  425; 
Curtis  V.  Rochester,  etc.,  R.  Co.,  18  N.  Y.  534;  D'Arcy  v.  Westchester 
Elec.  R.  Co.  (N.  Y.  Sup.  Ct.),  82  App.  Div.  263;  Flynn  r.  Interborough 
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Thansit  Co.  (N.  Y.  Sup.  Ct.),  96  N.  Y.  Supp.  259;  Paine  v,  Geneva, 
etc.,  Co.  (N.  Y.  Sup.  Ct),  101  N.  Y.  Supp.  204. 

Ohio. — Cincinnati  Traction  Co.  v.  Holzenkamp  (Ohio),  25  R.  R.  R. 
553,  48  Am.  &  £ng.  R.  Cas.,  N.  S.,  553. 

Pennsylvania. — Delaware,  etc.,  R.  Co.  v.  Napheys,  90  Pa.  St.  135,  1 
Am.  &  Eng.  R.  Cas.  52;  Federal  Street,  etc.,  Ry.  Co.  v.  Gibson,  96  Pa. 
St.  83,  11  Am.  &  Eng.  R.  Cas.  142;  Keator  v,  Scranton  Traction  Co. 
191  Pa.  102,  43  Atl.  86;  Philadelphia  &  R.  R.  Co.  v.  Anderson,  94  Pa. 
St.  351,  6  Am.  &  Eng.  R.  Cas.  407;  Spear  v,  Philadelphia,  etc.,  R.  Co., 
119  Pa.  St.  61,  12  Atl.  824. 

Rhode  Island. — Murray  v.  Pawtucket,  etc.,  Ry.  Co.,  25  R.   I.  209. 

Texas.— St.  Louis,  etc.,  Ry.  Co.  v.  Parks,  97  Tex.  131,  76  S.  W.  740. 

1.  Other  Statements  of  Rule. 

A  prima  facie  case  is  made  out  by  proof  that  the  relation  of  carrier 
and  passenger  existed  between  the  parties;  that  an  accident  occurred, 
resulting  in  injury  to  the  passenger;  and  that  it  was  occasioned  by  the 
insufficiency  of  or  a  defect  in  some  appliance  or  means  provided  for 
the  transportation  of  the  passenger.  So  held  in  Wall  v,  Irivezay,  6 
Colo.  465. 

Passenger's  Burden  of  Proof— Failure  in  Means  Used  in  Making 
Transit. — Although  the  burden  is  on  an  injured  passenger  to  show 
that  the  accident  resulted  from  the  carrier's  negligence,  yet  he  dis- 
charges this  burden  and  makes  out  a  prima  facie  case  by  showing  that 
the  accident  happened  though  the  failure  of  some  of  the  means  used 
by  the  carrier  in  making  the  transit.  So  held  in  Baltimore,  etc.,  R. 
Co.  V.  State,  63  Md.  135,  21  Am.  &  Eng.  R.  Cas.  202. 

Breaking  of  Appliance. — In  Leveret  v.  Shreveport  Belt  Ry.  Co. 
(La.),  9  R.  R.  R.  611,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  611,  34  So.  579,  it 
is  held  that  where  an  accident  to  a  passenger  happens  by  the  breaking 
of  one  of  the  carrier's  appliances,  the  burden  is  upon  it  to  show 
affirmatively  a  condition  of  things  which  would  exonerate  it  from 
liability. 

Breaking  down  of  Apparatus. — The  rule  of  res  ipsa  loquitur  is  ap- 
plicable to  cases  where  the  cause  of  injury  to  a  passenger  is  the 
breaking  down  of  apparatus  wholly  under  the  control  of  the  carrier. 
So  held  in  Murray  v,  Pawtucket,  etc.,  Ry.  Co.,  25  R.  I.  209. 

2.  Illustrations. 

Car  Axle  Broken. — In  Western  Maryland  R.  Co.  v.  State,  95  Md. 
637,  53  Atl.  969,  it  is  held  that  when  a  passenger  is  injured  by  reason 
of  the  breaking  of  an  axle  of  a  car  of  his  train,  there  is  a  presumption 
of  negligence  on  the  part  of  the  carrier. 

Parting  of  Train. — The  mere  fact  that  a  passenger  train  parts  in 
transit  raises  a  presumption  of  negligence  against  the  carrier.  So 
held  in  Feldschneider  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  12  R.  R.  R. 
737.  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  737,  99  N.  W.  1034. 

Breakage  in  Car  of  Train. — In  Morgan  v.  Chesapeake  &  O.  Ry.  Co. 
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(Ky.),  28  R.  R.  R.  679,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  679,  105  S.  W. 
961,  it  is  held  that  where  a  passenger  proved  his  injuries  to  be  the 
result  of  a  breakage  in  one  of  the  cars  of  a  train  in  which  he  w^as 
riding  the  carrier,  in  order  to  defeat  a  recovery,  must  show,  not  only 
that  it  was  due  to  a  cause  or  causes  which  the  exercise  of  the  utmost 
human  skill  and  foresight  could  not  prevent,  but  that,  if  the  accident 
was  due  to  a  latent  defect  in  the  material  or  construction  of  the  car, 
it  could  not  have  been  discovered  either  by  the  carrier  or  the  builders 
by  the  exercise  of  such  care. 

Collision — Broken  Appliance  in  Otter  Car. — In  Palmer  v.  Warren 
St.  Ry.  Co..  10  R.  R.  R.  597,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  597,  56  Atl. 
49,  203  Pa.  St.  574,  it  is  held  that  where  a  passenger  on  a  street  car 
is  injured  without  fault  of  his  own  by  a  collision  not  due  to  any 
defect  in  the  car  on  which  he  was  riding,  but  by  a  broken  appliance 
in  the  car  that  ran  into  it,  there  is  a  legal  presumption  of  negligence 
to  be  rebutted  by  the  carrier. 

Fall  of  Trolley  Pole — Injury  to  Alighting  Passenger. — Where  a 
passenger  on  a  street  car  was  injured  by  the  fall  of  a  trolley  pole  as 
he  was  alighting  at  a  junction  point,  proof  that  he  was  a  passenger, 
of  the  fact  of  the  accident,  and  the  resulting  injury,  established  a 
prima  facie  case  of  negligence,  without  proof  as  to  what  caused  the 
pole  to  fall.  So  held  in  Chicago,  City  Ry.  Co.  v.  Carroll  (III.).  11 
R.  R..  R.  35,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  35,  68  N.  E.  1087. 

Same — ^Transferring  to  Another  Car. — In  Keator  v,  Scranton  Trac- 
tion Co.,  191  Pa.  St.  102,  43  Atl.  86,  it  is  held  that  where  si  person  is 
given  a  transfer  ticket  from  one  electric  car  to  another  which  is  a  block 
distant,  and  while  in  the  cartway  approaching  the  second  car,  he  is 
struck  when  within  five  feet  of  such  car  by  a  trolley  pole  which  broke 
while  the  conductor  was  turning  it  from  one  end  of  the  car  to  the 
other,  such  person  is  a  passenger,  and  is  entitled  to  recover  damages 
for  the  injuries  sustained,  if  the  railway  company  is  unable  to  show 
the  extraordinary  care  which  it  owes  to  a  passenger. 

Same — Injury  to  Boarding  Passenger. — In  Cincinnati  Traction  Co. 
V.  Holzenkamp  (Ohio),  25  R.  R.  R.  553,  48  Am.  &  Eng.  R.  Cas..  N. 
S.,  553,  it  is  held  that  proof  of  the  falling  of  a  trolley  pole  from  an 
electric  car,  when  it  stopped  at  a  usual  stopping  place,  upon  a  person 
standing  there  for  the  purpose  of  getting  upon  the  car,  raises  a  pre- 
sumption of  negligence  upon  the  part  of  the  carrier  and  unless  re- 
butted, the  party  injured  is  entitled  to  recover. 

Controller  Box  Charged  with  Electricity. — Where  the  controller 
box  on  an  electric  car  was  charged  with  electricity  to  such  an  extent 
as  to  endanger  the  safety  of  passengers  who  might  accidentally  touch 
it,  an  inference  of  negligence  was  warranted.  So  held  in  South  Cov- 
ington, etc.,  Co.  V.  Smith  (Ky.),  16  R.  R.  R.  .25,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  25,  86  S.  W.  970. 

Car  Charged  with  Electricity. — Where  it  appears  that  a  passenger 
is  injured  by  reason  of  his  car  being  so  charged  with  electricity  as  to 
injure  a  person  by  contact  with  any  part  of  it,  such  a  case  is  made 
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out  as  to  require  a  defense.    Denver  Tramway  Co.  v.  Reid,  4  Colo. 
App.  53,  35  Atl.  269. 

Standing  on  Rear  Platform— Electric  Shock— Fall  from  Car.— In 
D'Arcy  v,  Westchester  Elec.  R.  Co.  (N.  Y.  Sup.  Ct),  82  App.  Div. 
263,  it  appeared  that  plaintiff  was  a  passenger  upon  one  of  defendant's 
electric  cars,  and  that  while  he  was  standing  on  its  rear  platform, 
grasping  a  brass  rod  which  had  been  placed  across  a  window  for  its 
protection,  he  received  a  shock  of  electricity  which  was  so  violent  as 
to  cause  him  to  lose  his  grasp  of  the  rod  and  be  thrown  from  the 
car.  It  was  held  that  the  doctrine  of  res  ipsa  loquitur  applied  and,  if 
the  occurrence  was  not  explained  by  defendant,  plaintiff  was  entitled 
to  have  his  case  submitted  to  the  jury. 

Iniury  to  Street  Car  Passenger  Resulting  from  Blowing  out  of 
Controller  gave  rise  to  a  prespmption  of  negligence  against  the  car- 
rier. Firebaugh  v.  Seattle  Elec.  Co.  (Wash.),  19  R.  R.  R.  107,  42  Am. 
&  Eng.  R.  Cas.,  N.  S.,  107,  82  Pac.  995. 

Explosion  in  Controller— Panic. — In  Chicago,  etc.,  Co.  v,  Newmiller 
(111.),  18  R.  R.  R.  273,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  273,  it  appeared 
that  plaintiff,  while  a  passenger  in  a  street  car,  was  startled  by  an 
explosion  in  the  controller,  which  caused  a  panic,  and  that  when  the 
explosion  occurred,  the  passengers,  including  plaintiff,  rushed  from 
the  rear  door,  and  plaintiff  was  pushed  and  fell  to  the  pavement.  It 
was  held  that  such  facts  created  a  prima  facie  case  of  negligence 
against  the  carrier  under  the  doctrine  of  res  ipsa  loquitur. 

Explosion  in  Controller — Pani&— Jump  from  Car. — In  Paine  v, 
Geneva.,  etc.,  Co.  (N.  Y.  Sup.  Ct.),  101  N.  Y.  Supp.  204,  it  is  held  that 
where  an  explosion  occurred  in  the  controller  box  of  a  street  car,  and 
flames  issued  therefrom  which  extended  nearly  to  the  roof  of  the 
car,  frightening  plaintiff  so  that  he  jumped  from  the  car  and  was 
injured,  the  burden  was  on  the  carrier  to  establish  absence  of  negli- 
gence. See  also  Lynch  v.  Metropolitan  St.  Ry.  Co.  (N.  Y.  Sup.  Ct.), 
90  N.  Y.  Supp.  378. 

Blaze  in  Electric  Car — Child  Jumps  from  Car. — That  a  girl,  10 
years  old,  jumps  from  an  electric  car  because  of  a  blaze  of  fire  com- 
ing from  alongside  of  the  motorman,  which  blaze  was  so  great  as  to 
be  noticed  50  or  60  feet  away,  is  sufficient  to  authorize  the  jury  to 
infer  negligence.  So  held  in  Poulson  v,  Nassau  Elec.  R.  Co.  (N.  Y. 
Sup.  Ct.),  45  N.  Y.  Supp.  941. 

Explosion  upon  Steamboat — In  Spear  v.  Philadelphia,  etc.,  R.  Co., 
119  Pa.  St.  61,  12  Atl.  824,  an  action  for  personal  injuries  caused  to  a 
passenger  by  an  explosion  upon  a  steamboat,  it  is  held  that  proof  of 
the  injuries  casts  the  burden  upon  defendant  carrier  to  show  that 
the  explosion  was  not  due  to  its  own  negligence  of  that  of  its  em- 
ployees. 

Fall  of  Bed  Frame  in  Caboose. — In  Stoody  v.  Detroit,  etc.,  R.  Co. 
124  Mich.  420,  83  N.  W.  26,  it  is  held  that  when  a  passenger  right- 
fully riding  in  the  caboose  of  a  mixed  train  is  injured  by  the  falling 
of  a  bed  frame,  fastened  above  him  when  the  freight  cars  are  backed 
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against  the  caboose,  the  onus  is  upon  the  railroad  company  to  show 
that  the  frame  was  properly  secured. 

Fall  of  Fire  Extinguisher.— In  Allen  v.  United  Traction  Co.  (N.  Y. 
Sup.  Ct.),  67  App.  Div.  363,  an  action  for  personal  injuries  sustained 
by  plaintiff  while  riding  in  one  of  defendant's  street  cars  in  conse- 
quence of  the  falling  of  a  fire  extinguisher,  plaintiff  testified  that  after 
the  extinguisher  fell  she  noticed  that  the  ends  of  the  wire  or  cord 
which  should  have  held  it  in  place  were  frayed  and  ragged.  It  was 
held  that  the  circumstances  of  the  accident  warranted  the  application 
of  the  doctrine  of  res  ipsa  loquitur. 

Oil  Upon  Platform  of  Train  Shed— Alighting  Passenger  Injured  at 
Night— In  Barnes  v.  New  York,  etc.,  R.  Co.  (N.  Y.  Sup.  Ct.),  42  N. 
Y.  Misc.  622,  it  is  held  that  proof,  in  an  action  by  a  railroad  passen- 
ger against  the  carrier  for  personal  injuries  sustained  from  slipping, 
at  night,  upon  oil  upon  an  asphalt  platform  of  its  train  shed,  fenced 
in  and  lighted  by  electricity,  while  he  was  alighting  from  his  train, 
tending  to  show  that,  while  strangers  might  and  occasionally  did 
gain  access  to  the  shed,  it  was  intended  only  for  passengers  and  em- 
ployees and  was  under  constant  control  by  the  company  with  op- 
portunity to  it  to  observe  the  condition  of  the  platform  at  all  times; 
that  the  station  was  an  inspection  station  where  the  journals  of  cars 
were  oiled;  that  oil  had  been  spilled  on  the  platform  before  and  that 
no  one  but  an  oiler  could  obtain  access  to  the  oil  supply-room  in  the 
shed,  must,  in  the  absence  of  any  explanation  of  the  accident  or  of 
the  oil  there  being  given  by  the  company,  be  deemed  sufficient  to 
afford  prima  facie  evidence  from  which  a  jury  may  infer  that  the 
company  had  not  exercised  that  ordinary "  care  which  the  law  re- 
quires and  to  justify  the  jury  in  giving  the  passenger  a  verdict  un- 
der the  doctrine  of  res  ipsa  loquitur. 

High  Wind — Passenger  Struck  by  Curtain  Rod. — In  Leyh  v.  New- 
burgh  Elec.  R.  Co.,  58  N.  Y.  Sup.  Ct.  479,  41  App.  Div.  218,  it  ap- 
peared that  a  passenger  was  injured  by  reason  of  the  breaking  of  a 
curtain  rod  while  a  high  wind  was  blowing,  in  consequence  of  which 
the  curtain  was  blown  into  the  car  and  the  end  of  its  rod  struck  the 
passenger.  The  curtains  were  of  a  pattern  in  general  use  upon  a 
great  many  railroads,  had  been  placed  in  the  car  by  a  reputable  firm 
of  car  builders,  and  an  examination  of  the  rod  previous  to  the  ac- 
cident would  not  have  disclosed  any  defects.  It  was  held  that  the 
rule  of  res  ipsa  loquitur  did  not  apply  to  such  a  case. 

Q.  ARISES  FROM  PROOF  OF  INJURY  RESULTING  FROM 
DEFECTIVE  OR  OBSTRUCTED  RAILROAD  TRACK  OR 
ROADBED. 

United  States. — Gleeson  v.  Virginia  Midland  R.  Co.,  140  U.  S.  435. 
35  L.  Ed.  458. 

Arkansas. — Arkansas  Midland  R.  Co.  v,  Rambo  (Ark.),  117  S.  W. 
784;  George  v.  St.  S.  I.  M.  &  S.  Ry.  Co.,  34  Ark.  613,  1  Am.  &  Eng. 
R.  Cas.,  N.  S.,  294. 
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Colorado. — Kansas  Pac.  Ry.  Co.  v.  Miller,  2  Colo.  442,  20  Am.  Ry. 
Rep.  245;  Rio  Grande  Western  Ry.  Co.  v.  Rubenstein,  5  Colo.  App. 
121.  38  Pac.  76. 

Illinois. — North  Chicago,  etc.,  Co.  v.  Schwartz,  82  111.  App.  493; 
Wabash  Western  Ry.  Co.  v.  Friedman,  41  111.  App.  270. 

IndiaiUL — Bedford,  etc.,  R.  Co.  v.  Rainbolt,  99  Ind.  551',  21  Am. 
&  Eng.  R.  Cas.  466;  Cleveland,  etc.,  R.  Co.  v.  Newell,  104  Ind.  264, 
3  N.  E.  836;  Louisville,  etc.,  Ry.  Co.  v.  Thompson,  107  Ind.  442,  8  N. 
E.  18,  9  N.  E.  357. 

Iowa.— Cronk  v.  Wabash  R.  Co.,  123  Iowa,  349,  98  X.  W.  884,  12  R. 
R.  R.  429,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  429;  Pershing  v.  Chicago,  etc., 
Ry.  Co.,  71  Iowa  561,  32  N.  W.  488. 

Maryland. — Baltnnore  &  Ohio  R.  Co.  v.  Worthington,  21  Md. 
275. 

Missouri. — Colorado  Springs,  etc.,  Ry.  Co.  v.  Petit  (Colo.),  21  R. 
R.  R.  132,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  132;  O'Gara  v.  St.  Louis 
Transit  Co.  (Mo.),  27  R.  R.  R.  333,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  333, 
103  S.  W.  54. 

New  York.— Brehm  v.  Great  Western  Ry.  Co.,  34  Barb.  (N.  Y.)  256; 
Curtis  V.  Rochester,  etc.,  R.  Co.,  18  N.  Y.  534. 

Pennsylvania^-^Federal  Street,  etc.,  Ry.  Co.  v.  Gibson,  96  Pa.  St. 
83,  11  Am.  &  Eng.  R.  Cas.  142;  Philadelphia  &  R.  R.  Co.  v.  Ander- 
son. 94  Pa.  St.  351,  6  Am.  &  Eng.  R.  Cas.  407. 

West  Virginia. — Carrico  v.  West  Virginia,  etc.,  Ry.  Co.,  35  W.  Va. 
389,  14  S.  E.  12. 

1.  Illustrations. 

Defect  in  Track. — In  McCafferty  v.  Pennsylvania  R.  Co.,  193  Pa. 
St.  339,  44  Atl.  435,  it  is  held  that  where  a  railroad  passenger  is  in- 
jured by  a  defect  in  the  track  there  is  prima  facie  a  presumption  of 
negligence  on  the  part  of  the  railroad  which  carries  the  case  to  the 
jury,  although  the  evidence  to  rebut  the  presumption  may  be  very 
strong. 

Land  Slide  on  Track — Collision. — Where  a  passenger  sustains  in- 
juries in  consequence  of  his  train  coming  in  contact  with  a  land  slide 
a  presumption  of  negligence  arises  which  casts  upon  the  carrier  rail- 
road the  burden  of  showing  that  the  slide  was  the  result  of  causes 
beyond  its  control.  So  held  in  Gleeson  v.  Virginia  Midland  R.  Co., 
140  U.  S.  435,  35  L.  Ed.  458. 

Embankn^nt  Swept  Away  or  Submerged — Derailment. — In  Brehm 
V.  Great  Western  Ry.  Co.,  34  Barb.  (N.  Y.),  256,  it  is  held  that  a 
presumption  of  negligence  on  the  part  of  the  carrier  arose  from  the 
fact  that  a  train  of  cars  upon  the  carrier's  road,  in  one  of  which 
plaintiff  was  a  passenger  was,  in  consequence  of  an  embankment  hav- 
ing been  swept  away  or  submerged,  plunged  in  to  a  gulf  and  thereby 
injured  plaintiff. 

Bridge  Giving  Way  under  Train. — Where  injury  is  sustained  by  a 


734         Voi,  31  R  R  R— Voi.  54  Am  &  Eng  R  Cas  N  S 

Note 

railroad  passenger  by  reason  of  the  giving  way  of  a  bridge  under  a 
passing  train,  proof  of  the  casualty  is  prima  facie  evidence  of  neg- 
ligence in  the  location  or  construction  of  the  bridge,  or  in  both  its 
location  and  construction.  So  held  in  Kansas  Pac.  Ry.  Co.  v.  Miller, 
2  Colo.  442,  20  Am.  Ry.  Rep.  245. 

Misplaced  Switch — Collisioa. — In  Flinger  v.  United  Traction  Co. 
(N.  Y.  Sup.  Ct.),  92  App.  Div.  100,  it  appeared  that  a  passenger  was 
injured  in  a  collision  resulting  from  ^he  fact  that  the  tongue  of  a 
switch  failed  to  remain  in  position,  or  was  misplaced  because  of  some 
unexplained  or  unascertained  cause.  It  was  .  held  that,  under  the 
doctrine  of  res  ipsa  loquitur,  the  traction  company  was  required  to 
explain  the  cause  of  the  displacement,  in  order  to  relieve  itself  from 
the  presumption  that  its  negligence  caused  the  accident. 

Rail  Displaced  at  Switch — Impossibility  of  Engineer  Seeing  Switch 
Indicator. — In  Baltimore  &  Ohio  R.  Co.  v.  Worthington.  21  Md.  275, 
an  action  for  injury  to  a  passenger  sustained  in  a  derailment  of  his 
train,  it  appeared  that  the  train  was  thrown  from  the  track  by  the 
rail  being  displaced  at  a  switch;  that  the  switch  was  in  a  position 
where  the  switch  indicator  could  not  be  seen  by  the  engineer  in 
time  to  prevent  such  an  accident,  and  there  was  no  switch-tender 
stationed  at  such  point.  It  was  held  that  the  injury  to  plaintiff  was 
presumptive  evidence  of  negligence  on  the  part  of  the  carrier,  which 
cast  upon  the  latter  the  burden  of  proving  the  absence  of  negligence 
for  which  it  was  responsible. 

Passenger  on  Running  Board  Thrown  against  Passing  Wagon — 
Partial  Derailment  Caused  by  Rear  Trucks  of  Car  Turning  onto 
Switch.— In  Egan  v.  Old  Colony  St.  Ry.  Co.  (Mass.),  23  R.  R.  R. 
406,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  406,  80  N.  E.  696,  it  appeared 
that  plaintiff,  while  riding  on  the  running  board  of  a  crowded  street 
car,  was  violently  thrown  against  a  passing  wagon  and  injured,  by 
the  rear  trucks  of  the  car  turning  onto  a  switch  as  they  passed  over 
it,  bringing  the  rear  part  of  the  car  into  collision  with  the  wagon. 
The  entire  management  of  the  track  and  equipment  was  in  the  con- 
trol of  defendant,  and  it  offered  no  evidence  either  of  its  supervision 
and  care  of  the  track  or  of  the  cause  of  the  derailment.  It  was  held 
that  such  facts  were  sufficient  to  warrant  an  inference  of  defendant's 
negligence. 

Several  Switch  Tracks — Speed — ^Derailment. — In  Hollahan  r.  Met- 
ropolitan St.  Ry.  Co.  (N.  Y.  Sup.  Ct.),  73  App.  Div.  164.  an  action 
for  injuries  sustained  by  a  passenger  upon  a  horse  caf,  in  conse- 
quence of  the  fact  that  the  car  left  the  track  and  threw  him  into  the 
street,  it  was  held  that  evidence  that  at  the  time  the  car  left  the  track 
it  was  traveling  at  a  "pretty  good  rate,"  at  a  point  where  there  were 
several  switch  tracks  leading  from  the  main  track,  is  sufficient,  in 
the  absence  of  evidence  to  the  contrary,  to  warrant  the  inference 
that  the  accident  was  due  to  the  switch  tracks,  and  required  the  ques- 
tion whether  the  defendant  was  negligent  to  be  submitted  to  the 
jury;  but  in  such  a  case  it  was  error  for  the  court  to  charge  that  the 
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plaintiff,  having  established  a  prima  facie  case  by  such  evidence,  the 
burden  of  proof  was  then  shifted  and  thereafter  it  rested  "upon  de- 
fendant to  prove  that  the  accident  "happened  without  its  fault  or 
neglect." 

Transferring  to  Another  Street  Car — StepfMng  into  Trolley  Hole- 
Repairs.— In  Colorado  Springs,  etc.,  Ry.  Co.  v.  Petit  (Colo.),  21  R.  R. 
R.  132,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  132,  it  is  held  that  where  a 
passenger  was  injured  at  night  by  stepping  into  an  unprotected  trol- 
ley hole,  made  necessary  by  repairs  being  made  in  the  track;  as  he 
was  transferring  from  one  street  car  to  another,  proof  of  such  facts 
established  a  prima  facie  case  of  negligence  against  the  carrier. 

Brick  on  Track — Derailment. — In  O'Gara  v.  St.  Louis  Transit  Co. 
(Mo.),  27  R.  R.  R.  333,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  333,  103  S.  W. 
54,  it  is  held  that  where  a  street  car  passenger  was  injured  by  the 
derailment  of  a  car  caused  by  a  brick  on  the  track,  plaintiff  estab- 
lished a  prima  facie  case  by  proof  of  her  relation  as  a  passenger,  and 
that  she  was  injured  by  the  derailment  of  the  car. 

R.  MAY  ARISE  FROM  PROOF  OF  INJURIES  FROM  JARS  OR 

JOLTS  OF  TRAINS  OR  CARS. 

United  States,— Kefauver  v.  Philadelphia  &  R.  Ry.  Co.  (C.  C), 
122    Fed.    Rep.    969. 

Alabama,^ — Birmingham,  etc.,  Ry.  Co.  v.  Hale,  90  Ala.  8,  8  So.  142. 

California. — Boone  v.  Oakland  Transit  Co.,  139  Cal.  490,  73  Pac. 
243;  Griffin  v.  Pacific  Elec.  Ry.  Co.,  1  Cal.  App.  678;  Renfro  v.  Fresno 
City  Ry.  Co.,  2  Cal.  App.  317. 

Colorado.— Denver  Consol.  T.  Co.  v.  Rush,  9  R.  R.  R.  617,  32  Am. 
&  Eng.  R.  Cas.,  N.  S.,  617. 

Georgia. — Crime  v.  East  Tenn.  Va.,  etc.,  R.  Co.,  84  Ga.  651,  11  S.  E. 
555;  Gardner  v.  Waycross,  etc.,  R.  Co.,  97  Ga.  482,  25  S.  E.  334. 

Illinois. — Lavis  v.  Wisconsin  Cent.  R.  Co.,  54  111.  App.  636;  North 
Chicago,  etc.,  Co.  v.  Schwartz,  82  111.  App.  493. 

Indiana. — Evansville,  etc.,  Co.  v.  Mills  (Ind.  App.),  77  N.  E.  608. 

Michigan. — Moore  v.  Saginaw,  etc.,  R.  Co.,  119  Mich.  613,  78  N.  W. 
666. 

New  York.— Hoffman  v.  Third  Ave.  R.  Co.,  N.  Y.  Sup.  Ct.  590,  45 
App.  Div.  586;  Cook  v.  Long  Island  R.  Co.  (N.  Y.  Sup.  Ct.),  19  N. 
Y.  Supp.  648;  Martin  v.  Second  Ave.  R.  Co.,  38  N.  Y.  Sup.  Ct.  220,  3 
App.  Div.  448;  Murphy  z;.  Coney  Island,  etc.,  R.  Co.  (N.  Y.  Sup.  Ct.), 
36  Hun.  199. 

Pennsylvania. — Keator  v.  Scranton  Traction  Co.,  191  Pa.  St.  102, 
43  Atl.  86;  Palmer  v.  Warren  St.  Ry.  Co.,  206  Pa.  St.  574,  10  R.  R. 

R.  597,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  597,  56  Atl  49. 

1.  Held  to  Create  Presumption. 

In  Evansville,  etc.,  Co.  v.  Mills  (Ipd.  App.),  77  N.  E.  608,  it  is 
held  that  the  fact  that  a  passenger  is  injured  by  the  sudden  jerking 


736         Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 

Note 

and  jolting  of  a  train  creates  a  presumption  of  negligence  on  the 
part  of  the  carrier,  which  throws  upon  it  the  burden  of  showing  it 
was  not  negligent. 

Passenger  in  Caboose  of  Freight  Train  Injured  by  Sudden  Jolt  in 
Coupling. — Where  a  passenger  on  a  freight  train,  while  seated  in  the 
caboose,  is  injured  by  a  jolt  or  jar  in  coupling  cars  to  the  train,  the 
burden  is  on  the  railroad  company  to  show  that  such  jolt  or  jar  is 
usual  and  necessary.  So  held  in  Crine  v.  East  Tenn.  Va.,  etc.,  Ry. 
Co.,  84  Ga.  651,  11   S.   E.  555. 

Car  Caused  to  Jerk  Suddenly  While  Passenger  Is  Alighting. — In 
Georgia  Ry.  &  Elec.  Co.  v.  Reeves,  126  Ga.  697,  it  is  held  that  if  a 
car  containing  passengers  is  stopped  while  in  transit,  and  the  pas- 
sengers are  directed  by  the  conductor  to  change  to  another  car 
which  is  on  a  track  parallel  to  the  first,  and  if  while  they  are  so  do- 
ing the  employees  of  the  company  put  out  the  lights  of  the  first  car, 
and  cause  it  to  jerk  suddenly,  resulting  in  injury  to  a  passenger  who 
is  in  the  act  of  making  the  change,  this  would  be  an  injury  resulting 
from  the  running  of  the  cars  of  the  company,  within  the  meaning 
of  the  statute,  and  would  also  be  a  damage  done  by  a  person  in  the 
employment  and  service  of  the  company,  so  as  to  raise  the  statutory 
presumption  of  negligence  against  it. 

Passenger  about  to  Alight  Thrown  to  Ground  by  Violent  Jerk  of 
Car. — In  Renfro  v.  Fresno  City  Ry.  Co.,  2  Cal.  App.  317,  an  action 
for  injuries  sustained  by  a  passenger  while  alighting  from  an  electric 
railway  car,  as  the  result  of  a  sudden  jerk,  where  he  showed  that 
the  car  had  slowed  down  and  nearly  stopped  at  the  end  of  its  road, 
when  plaintiff  started  to  get  off,  and  that  he  had  hold  of  the  stan- 
chion, with  a  view  to  alighting  and  that  the  sudden  jerking  of  the 
car  was  so  violent  as  to  compel  plaintiff  to  release  his  hold  and  to 
throw  him  violently  to  the  ground,  he  was  not  required  to  explain 
the  cause  of  the  sudden  jerk,  but  the  evidence  was  sufficient  to  raise 
a  presumption  of  negligence  in  the  operation  of  the  car,  and  the  bur- 
den of  proof  was  cast  upon  the  railway  company  to  rebut  such  pre- 
sumption. 

Same — ^Accident  Caused  by  Operation  of  Instrumentalities  of  Busi- 
ness.— When,  while  a  passenger  .is  preparing  to  alight  at  his  destina- 
tion, which  the  car  is  approaching,  the  car  gives  a  sudden  jerk,  with- 
out notice,  by  reason  of  which  he  is  thrown  to  the  ground  and 
injured,  the  law  presumes  that  defendant  carrier  was  not  exercising 
the  required  degree  of  care  for  the  safe  carriage  of.  the  passenger; 
and,  as  the  accident  was  caused  by  the  carrier  in  operating  the  in- 
strumentalities employed  in  its  business,  a  presumption  of  negligence 
arises  against  the  carrier.  Griffin  v.  Pacific  Elec.  Ry.  Co.,  l  Cal. 
App.  678. 

Same — Plaintiff  Entitled  to  Verdict. — In  Boone  v,  Oakland  Transit 
Co.,  139  Cal.  490,  73  Pac.  243,  it  appeared  that  plaintiff,  when  a  pas- 
senger upon  a  street  car,  requested  the  conductor  immediately  after 
leaving  one  street  to  stop  at  the  next  street,  and  that  the  car  slowed 
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down,  apparently  as  if  about  to  stop  there;  and  that,  in  anticipation 
of  its  stopping,  she  stood  on  the  step,  holding  to  a  stanchion  with 
her  left  hand,  ready  to  alight,  and  that  the  car,  instead  of  stopping, 
started  up  suddenly  and  unexpectedly  whereby  s*he  was  thrown  to 
the  ground  and  injured.  It  was  held  that  such  evidence  was  sufficient 
to  justify  a  verdict  for  plaintiff. 

Same. — In  Scott  v.  Bergen  County  Traction  Co.,  63  N.  J.  L.  407, 
43  Atl.  1060,  it  is  held  that  the  occurrence  of  a  sudden  lurch  or  jerk 
of  a  street  car  of  sufficient  violence  to  throw  a  passenger  oflF  the 
platform  who  was  there  preparing  to  alight,  and  awaiting  the  stop- 
page of  the  car  for  that  purpose,  justifies  an  inference  of  negligence 
upon  the  part  of  those  operating  the  car  within  the  maxim  res  ipsa 
loquitur.  See  also,  Consolidated  Traction  Co.  v.  Thalheimer,  30 
Vroom   (N.  J.),  474,  37  Atl.  132. 

Same. — Where  plaintiff's  evidence  shows  that  his  injuries  were  re- 
ceived while  he  was  a  passenger  and  alighting  from  one  of  defend- 
ant's street  cars,  and  were  caused  by  the  driver  starting  the  car 
with  a  jerk  as  he  was  in  the  act  of  alighting,  this  establishes  a  prima 
facie  case  of  negligence.  Birmingham,  etc.,  Ry.  Co.  v.  Hale,  90  Ala. 
8,  8  So.  142. 

Thrown  from  Car — Sudden  Increase  in  Speed  after  It  Had  Slack- 
ened to  Allow  Passenger  to  Alight. — In  Paul  v.  Salt  Lake  City  Ry. 
Co.,  30  Utah  41,  38  Pac.  563,  it  is  held  that  where  a  street  car  passenger 
was  thrown  from  the  car  by  the  sudden  increase  of  its  speed,  after 
its  speed  had  been  slackened  in  response  to  her  notice  that  she  de- 
sired to  alight,  the  happening  of  the  accident  raised  a  presumption  of 
negligence  on  the  part  of  the  carrier. 

Sudden  Movement  of  Car — Passenger  Injured  While  Alighting.-* 
In  Martin  v.  Second  Ave.  R.  Co.,  3  App.  Div.  448,  38  N.  Y.  Supp.  Ct. 
220,  an  action  for  personal  injuries  sustained  by  a  passenger  by  rea- 
son of  a  sudden  movement  of  a  car  from  which  she  was  alighting, 
it  is  held  that  proof  that  the  accident  was  so  caused  throws  the  bur- 
den upon  the  carrier  of  proving  that  it  was  not  responsible  for  the 
happening  of  such  movement. 

Street  Car  Passenger  Thrown  from  Seat  by  Sudden  Stop. — A  show- 
ing that  the  street  car  came  to  a  sudden  stop,  whereby  a  passenger 
was  thrown  from  his  seat,  made  out  a  prima  facie  case  against  the 
carrier.  So  held  in  Redmon  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  15 
R.  R.  R.  248,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  248,  84  S.  W.  26,  185 
Mo.  582. 

Violent  Jerk  of  Car  While  Stepping  from  Station  Platform  to  Car. 
—In  Cook  V.  Long  Island  R.  Co.  (N.  Y.  Sup.  Ct.),  19  N.  Y.  Supp. 
648,  there  was  evidence  that  plaintiff  was  injured  while  about  to  enter 
a  train  of  defendant.  The  train  had  come  to  a  full  stop,  and  the 
conductor  having  cried,  "all  aboard,"  plaintiff  was  in  the  act  of  pass- 
ing from  the  station  platfrom  to  the  car  platform  when  the  car  gave 
a  violent  jar,  which  threw  her  down.     It  was  held  that  a  motion  for 
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a  nonsuit  was  properly  denied,  as  such  evidence  was  sufficient  to 
throw  upon  plaintiff  the  burden  of  explanation. 

Car  Started  While  Passenger  Was  Alighting.— In  United,  etc.,  Co. 
V,  Woodbridge  (Md.),  8  R.  R.  R.  156,  31  Am.  &  Eng.  R.  Cas.,  N.  S., 
156,  55  Atl.  444,  it  is  held  that  testimony  of  plaintiff  which  showed 
that  she  was  a  passenger  on  defendant's  street  car  and  had  received 
from  the  conductor  a  transfer  to  another  line;  that  the  car  stopped, 
and,  while  she  attempted  to  alight,  started  and  threw  her  to  the 
ground,  established  a  prima  facie  case  of  negligence  on  defendant's 
part. 

Same. — In  Joyce  v.  Los  Angeles  Ry.  Co.  (Cal.),  20  R.  R.  R.  66,  43 
Am.  ,&  Eng.  R.  Cas.,  N.  S.,  66,  82  Pac.  204,  it  is  held  that  where  a 
passenger  on  a  street  car,  while  it  was  standing,  stepped  down  onto 
the  step,  with  a  view  of  leaving  the  car,  and,  while  in  the  act  of 
alighting,  the  operative  caused  the  car  to  start,  so  as  to  injure  her, 
the  facts  showed  a  prima  facie  case  of  negligence. 

Same.— In  Denver  Consol.  T.  Co.  v.  Rush,  9  R.  R.  R.  617,  32  km. 
&  Eng.  R.  Cas.,  N.  S.,  617,  it  is  held  that  a  prima  facie  case  of  negli- 
gence is  made  against  the  street  railway  company  by  proof  that  while  a 
passenger  was  alighting,  after  its  car  had  been  stopped  at  a  regular 
crossing  for  her  to  alight,  the  car  suddenly  started,  throwing  her  to 
the  ground. 

2.  Held  Not  to  Create  Presumption. 

Extraordinary  Violence. — If  there  is  no  more  violence  and  lurch- 
ing than  ordinarily  attends  the  starting  of  a  railroad  train,  though  a 
passenger  is  injured  thereby,  the  jury  cannot  draw  from  the  accident 
the  inference  that  the  carrier  was  negligent;  but  when  extraordinary 
violence  is  shown,  then  the  carrier  is  called  upon  to  show  that  due 
care  was  exercised  to  prevent  it.  So  held  in  Burr  v,  Pennsylvania 
R.  R.  Co.,  64  N.  J.  L.  30,  44  Atl.  845. 

Lurch  or  Jerk  Necessarily  Incidental  to  Movement  of  Train  from 
Ferry  Boat— In  Allen  v.  Northern  Pac.  R.  Co.,  35  Wash.  221,  77  Pac. 
204,  it  is  held  that  the  mere  fact  that  an  injury  sustained  by  a  pas- 
senger was  due  to  a  sudden  lurch  or  jerk  imparted  to  a  train  is  not 
prima  facie  proof  of  negligence,  where  it  appears  that  the  same  was 
necessarily  incidental  to  the  movement  of  the  train  up  an  incline  from 
a  ferry  boat. 

Station  Called — Going  on  Platform — Car  Stopped  with  Sudden 
"Jerk" — Unusually  Violent  Jerk — ^Absence  of  Proof. — In  Jonas  v. 
Long  Island  R.  Co.,  47  N.  Y.  Sup.  Ct.  149,  21  N.  Y.  Misc.  306,  it  was 
proved  by  a  passenger  seeking  to  recover  of  a  railroad  company  for 
personal  injuries  that,  after  the  conductor  had  called  out  the  name 
of  his  station  and  while  the  train  was  still  in  motion,  he  went  out 
upon  the  platform  and  was  thrown  from  it  because  the  train  stopped 
with  a  sudden  "jerk."  But  this  was  not  accompanied  by  any  proof 
that  the  "jerk"  was  unusually  violent  or  that  it  might  have  been 
avoided  by  the  exercise  of  reasonable  care.     It  was  held  that,  upon 
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such'  a  state  of  the  proofs,  the  mere  happening  of  the  accident  is  not 
sufficient  to  make  applicable  the  rule  of  res  ipsa  loquitur.  See  also, 
Bartley  v.  Metropolitan  St.  Ry.  Co.,  148  Mo.  124,  49  S.  £.  480. 

Street  Car  Suddenly  Stopped— Passenger  Precipitated  Through 
Window— Unusually  Violent  Jerk— Absence  of  Proof. — In  Johnson  v. 
Interurban  St.  Ry.  Co.  (N.  Y.  Sup.  Ct),  38  N.  Y.  Supp.  866,  it  is 
held  that  the  mere  fact  that  a  street  car  suddenly  stopped,  so  as  to 
precipitate  a  passenger  through  the  front  window  of  the  car,  was  not 
sufficient  to  show  negligence  in  the  absence  of  any  evidence  that  the 
stoppage  was  more  than  usually  violent,  or  that  there  was  a  greater 
jerk  than  the  ordinary  one  incident  to  the  stopping  of  any  street  car. 

Extraordinary  Jerk  of  EUevated  Railway  Car — Passenger  Thrown 
to  Floor — Injury  Not  Due  to  Defective  Means  or  Appliances. — In 
Flynn  v.  Interborough  Transit  Co.  (N.  Y.  Sup.  Ct.),  96  N.  Y.  Supp. 
259,  plaintiff  testified  that,  while  a  passenger  on  an  elevated  railway, 
on  arriving  at  a  station  she  got  up  and  was  just  going  out  of  the 
car,  when  it  gave  such  an  extraordinary  jerk  that  she  was  forced 
forward,  causing  her  to  fall  and  be  injured.  It  was  held  that  plaintiff's 
injury  was  not  due  to  defective  means  or  appliances  employed  in 
operating  the  train,  and  that  "res  ipsa  loquitur"  doctrine  did  not 
apply. 

Alleged  "Fearful  Shock'' — Standing  at  Open  Car  Door — Cause  or 
Nature  of  Shock  Not  Shown. — In  Saunders  v.  Chicago,  etc.,  Ry.  Co., 
6  S.  Dak.  40,  60  N.  W.  148,  it  is  held  that  where,  in  an  action  for  per- 
sonal injuries  sustained  by  a  passenger,  the  plaintiff  simply  proves 
that,  while  standing  at  the  open  door  of  the  coach  in  which  he  was 
riding,  "there  was  a  fearful  shock,"  resulting  in  his  fall  and  injury, 
with  nothing  to  show  or  even  suggest  the  cause  or  nature  of  the 
shock,  or  whether  it  involved  the  train  or  the  car  in  which  he  was, 
or  was  simply  personal  to  himself,  there  was  no  evidence  of  defend- 
ant's negligence,  and  a  verdict  was  rightly  directed  in  the  carrier's 
favor. 

Stopping  Train — Lurch  to  One  Side — Fingers  Caught  in  Door 

in  Graf  v.  West  Jersey  &  S.  R.  Co.  (N.  R.),  19  R.  R.  R.  796,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  796,  62  Atl.  333,  it  is  held  that  where  a  train,  just 
as  it  stopped,  gave  a  lurch  to  one  side,  which  caused  the  door  of  a 
car  to  shut  upon  the  fingers  of  a  passenger  who  stood  in  an  open 
doorway,  such  facts  did  not  warrent  an  inference  of  negligence,  the 
motion  of  the  car  appearing  to  have  been  no  more  than  the  usual 
motion  incident  to  stopping. 

Sudden  Jerking  of  Car  While  Stopping  at  Station — Passenger 
Thrown  against  Door  Facing — Hand  Caught  by  Door. — In  Denver, 
etc.,  R.  Co.  V.  Fotheringham,  17  Colo.  App.  410,  it  appeared  that  a 
passenger  on  a  steam  railroad  car  was  injured  by  the  sudden  jerking 
of  the  car  while  stopping  at  a  station,  which  caused  the  passenger 
to  be  violently  thrown  against  the  door  facing  and  at  the  same  time 
caused  the  open  door  of  the  car  to  suddenly  swing  shut  and  catch 
and  injure  the  passenger's  hand.    It  was  held  that  the  injury  was  not 
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caused  by  any  accident  to  the  train  or  car  or  to  the  machinery  or 
appliances  used  by  defendant  for  the  transportation  of  passengers 
such  as  would  relieve  plaintiff  cf  the  burden  of  proving  that  the  injury 
was  chargeable  to  defendant's  negligence. 

Sudden  Stoppage  of  Street  Car  in  Crowded  Street. — In  Hoffman  v. 
Third  Ave.  R.  Co.  61  X.  Y.  Sup.  Ct.  590,  45  App.  Div.  586,  it  is  held 
that  the  fact  that  a  street  car,  when  proceeding  at  a  slow  pace  through 
a  crowded  street,  suddenly  stops  for  some  unexplained  reason,  does 
not  raise  a  presumption  of  negligence  against  the  carrier. 

Coupling — Sudden  Jolt — Ordinary  Manner. — Injury  to  a  passenger 
from  a  sudden  jolt  caused  by  a  coupling  made  in  an  ordinary  manner 
does  not  justify  an  inference  of  negligence  on  the  part  of  the  carrier. 
So  held  in  Yazoo  &  M.  V.  R.  Co.  v.  Humphrey  (Miss.),  11  R.  R.  R. 
1,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  1,  36  So.  154. 

Manner  of  Coupling  Car — Injury  to  Passenger,  and  Not  to  Car.^ — 
In  Herstine  v.  Lehigh  Valley  R.  Co.,  151  Pa.  St.  244,  25  Atl.  104,  it 
is  held  that  where  an  injury  results  from  the  manner  of  coupling  a 
car,  a  presumption  of  negligence  on  the  part  of  the  carrier  does  not 
arise  if  the  accident  is  to  the  passenger,  and  not  to  the  car. 

In  this  case  it  is  said  in  the  opinion:  '*The  construction, of  its 
road,  cars  and  boats  and  their  management  and  care,  are  subjects 
peculiarly  within  the  knowledge  of  the  carrier,  and  with  which  the 
passenger  has  no  means  of  becoming  familiar.  When  an  accident 
occurs  therefore  the  presumption  is  that  it  is  due  to  the  w^ant  of  care 
in  construction,  repair  or  management,  and  the  burden  of  showing  its 
own  freedom  from  fault  is  on  the  carrier.  But  an  accident  to  a  pas- 
senger while  about  the  premises  of  the  carrier  raises  no  such  pre- 
sumption: Hayman  v.  Pennsylvania  R.  Co.,  118  Pa.  508,  11  Atl.  815; 
nor  does  an  accident  befalling  a  passenger  while  on  board  a  train, 
and  in  the  course  of  his  journey,  unless  it  is  connected  in  some  way 
with  the  means  of  transportation:  Pennsylvania  R.  Co.  v.  McKinney, 
124  Pa.  462,  17  Atl.  14.  Where  the  injury  is  chargeable  to  the  manner 
of  construction  of  a  car  the  rule  does  not  apply  if  the  accident  is  to 
the  passenger,  and  not  to  the  car.  Farley  v.  Pennsylvania  Traction 
Co.,  132   Pa.  58,  18  Atl.   1090. 

Passenger  Thrown  from  Front  Platform  Step  by  Sudden  Starting 
of  Car. — In  Brown  v.  Congress,  etc.,  Ry.  Co.,  49  Mich.  153,  13  X.  W. 
494,  it  appeared  that  a  passenger  on  a  street  car  who  wanted  to  smoke 
went  to  the  front  platform  for  that  purpose;  that  a  large  traveling 
trunk  prevented  his  getting  on  the  platform,  and  he  stood  on  a  lower 
step  hanging  on  by  the  driving  bar  and  the  iron  at  the  side  of  the 
car;  that  he  rode  some  distance,  and  after  the  car  stopped  and  the 
horses  were  watered,  the  driver  told  him  to  go  to  the  rear  platform 
if  he  wanted  to  smoke;  that  he  started  a  minute  later  to  do  so,  but  as 
he  was  stepping  down  and  his  foot  was  nearly  on  the  ground,  the 
driver  let  go  the  brake,  the  car  started  and  the  passenger  was  thrown 
down  and  injured.     It  was  held  that  no  presumption  of  negligence 
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arose  from  these  facts,  and  they  did  not  make  out  a  cause  of  action 
against  the  carrier. 

Street  Car  Passenger  Thrown  from  Seat  at  Curve — Unusual  Oc- 
currence at  Such  Point. — In  Wilder  v.  Metropolitan  St.  R.  Co.  41  N. 
Y.  Sup.  Ct.  931,  10  N.  Y.  App.  Div.  364,  it  appeared  that  plaintiff  while 
riding  upon  a  cable  car  operated  by  defendant*  was  thrown  from  her 
seat  as  the  car  was  rounding  a  curve  at  a  certain  point.  It  was  held 
that  the  fact  that  such  an  accident  did  not  ordinarily  occur  at  such 
point  did  not  justify  the  assumption  that  plaintiff's  injury  was  chargea- 
ble to  the  want  of  care  of  the  carrier. 

.  Attempt  to  Board  Moving  Train — Necessary  Increase  of  Speed — 
Struck  by  Necessary  Obstruction  Near  Track. — In  Allen  v.  Northern 
Pac.  Ry.  Co.,  35  Wash.  221,  12  R.  R.  R.  838,  35  Am.  &  Eng.  R.  Cas., 
N.  S.,  838,  77  Pac.  204,  it  appeared  that  a  passenger  who  had  left  the 
train  and  entered  a  restaurant  on  a  ferry,  being  informed  that  his 
train  was  leaving  him,  attempted  to  climb  on  the  steps  of  a  moving 
car,  when  a  jerk  of  the  train  occasioned  by  an  increase  of  speed,  nec- 
essary to  ascend  an  incline,  overbalanced  him  and  he  was  struck  by 
some  obstruction  close  to  the  car,  but  necessary  in  the  operation  of 
the  road.  It  was  held  that  there  was  no  presumption  of  negligence 
on  the  part  of  the  carrier  arising  from  the  accident. 

Cripple  Injured  by  Alleged  Sudden  Starting  of  Car  before  He 
Was  Seated— In  Jacksonville  St.  Ry.  Co.  v.  Chappell,  21  Fla.  175, 
28  Am.  &  Eng.  R.  Cas.  227,  an  action  by  one  who  entered  a  street 
car  in  a  crippled  condition,  and  was  injured  by  an  alleged  sudden 
starting  of  the  car  before  he  was  seated,  it  was  held  that  mere  proof 
of  such  facts  did  not  give  rise  to  a  presumption  of  negligence  against 
the  carrier  but  that  the  burden  was  upon  plaintiff  to  prove  that  his 
injury  was  caused  by  some  negligence  for  which  the  carrier  was  re- 
sponsible. 

Unusual  Jolt — Closing  of  Car  Door — Passenger  Injured — Condition 
of  Fastening — Presumption. — In  Weinschenck  v.  'New  York,  etc.,  R. 
R.  (Mass.),  19  R.  R.  R.  722,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  722,  76  N. 
E.  662,  it  is  held  that  it  cannot  be  inferred  from  the  mere  closing  of 
a  car  door  caused  by  an  usual  jolt  of  the  car,  whereby  a  passenger 
was  injured,  that  there  was  a  defective  fastening,  or  that  there  had 
been  negligence  in  putting  the  door  en  the  catch  by  the  railroad  em- 
ployee who  opened  it. 

S.    PREVAILING    RULE    IS    APPLICABLE    TO    ORDINARY 

STEAM   RAILROADS. 

Colorado.— Denver,  etc.,  R.  Co.  v.  Fotheringham,  17  Colo.  App. 
410;  Denver,  etc.,  Ry.  Co.  v.  Woodward,  4  Colo.  1;  Kansas  Pac.  Ry. 
Co.  V.  Miller,  2  Colo.  441,  442,  20  Am.  Ry.  Rep.  245;  Rio  Grande 
Western  Ry.  Co.  v.  Rubenstein,  5  Colo.  App.  121,  38  Pac.  76. 

Georgia.— Killian  v.  Georgia  R.,  etc.,  Co.,  97  Ga.  727,  25  S.  E.  384. 

Illinois. — Illinois  Cent.  R.  Co.  v.  Beebe,  69  111.  App.  363;  Lavis  v. 
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Wisconsin  Cent.  R.  Co.,  54  111.  App.  636;  Pittsburg,  etc.,  Ry.  Co.  v. 
Thompson,  56  111.  138,  3  Am.  Ry.  Rep.  454;  Roberts  v.  Chicago,  etc., 
Ry.  Co.,  78  III.  App.  526;  Toledo,  etc.,  Ry.  Co.  v.  Beggs,  85  111.  80; 
Wabash  Western  Ry.  Co.  v.  Friedman,  41  111.  App.  270. 

Indiana. — Bedford,  etc.,  R.  Co.  v.  Rainbolt,  99  Ind.  551,  21  Am.  & 
Eng.  R.  Cas.  466;  Chicfago,  etc.,  R.  Co.  v,  Grimm,  25  Ind.  App.  294; 
Cleveland,  etc.,  R.  Co.  v.  Newell,  104  Ind.  264,  3  N.  E.  836;  Kentucky, 
etc.,  Co.  V.  Quinkert,  2  Ind.  App.  244,  28  N.  E.  338;  Louisville,  etc., 
Ry.  Co.  V,  Faylor,  126  Ind.  126,  25  N.  E.  869;  Louisville,  etc.,  Ry.  Co. 
V,  Hendricks,  128  Ind.  462,  28  N.  E.  58;  Louisville,  etc.,  Ry.  Co.  v. 
Jones,  108  Ind.  551,  9  N.  E.  476;  Ohio,  etc.,  Ry.  Co.  v.  Voight,  122 
Ind.  288,  23  N.  E.  774;  Pittsburgh,  etc.,  R.  Co.  v.  Williams,  74  Ind. 
462,  3  Am.  &  Eng.  R.  Cas.  457. 

Iowa.— Cronk  v,  Wabash  R.  Co.,  123  Iowa,  349,  98  N.  W.  884,  12  R. 
R.  R.  429,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  429. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Elder,  57  Kan.  312,  46  Pac.  310; 
St.  Louis,  etc.,  R.  Co.  v.  Burrows,  62  Kan.  89,  61  Pac.  439. 

Louisiana. — Leveret  v.  Shreveport  Belt  Ry.  Co.,  no  La.  399,  34 
So.  479. 

Maryland.— Baltimore  &  Ohio  R.  Co.  v.  Worthington,  21  Md.  275. 

T.  NO    DISTINCTION    BETWEEN    FREIGHT    TRAINS    AND 
OTHER  TRAINS  WITH  RESPECT  TO  EXISTENCE 

OF   PRESUMPTION. 

Woolery  r.  Louisville,  etc.,  Ry.  Co.,  107  Ind.  381,  27  Am.  &  Eng. 
R.  Cas.  210,  8  N.  E.  226,  57  Am.  Rep.  114;  Rio  Grande  Western  Ry. 
Co.  V.  Rubenstein,  5  Colo.  App.  121,  38  Pac.  76;  Denver,  etc.,  Ry.  Co. 
V.  Woodward,  4  Colo.  1;  Brehm  v.  Great  Western  Ry.  Co.,  34  Barb. 
N.  Y.  256;  Steinbridge  v.  Southern  Ry.,  65  S.  Car.  440. 

In  Woolery  v,  Louisville,  etc.,  Ry.  .Co.,  107  Ind.  381,  27  Am.  &  Eng. 
R.  Cas.  210,  8  N.  E.  226,  57  Am.  Rep.  114,  it  is  held  that  the  same  pre- 
sumptions arise  in  favor  of  a  passenger  who  is  injured  while  being 
transported  on  a  freight  train  as  in  the  case  of  a  passenger  on  any 
other  train. 

1.  Illustrations. 

Person  in  Charge  of  Cattle  Caught  between  Cars. — A  prima  facie 
case  of  negligence  on  the  part  of  the  carrier  railroad  is  created  by 
proof  of  the  fact  that  a  passenger  on  a  freight  train  in  charge  of  cat- 
tle is  injured  by  being  caught  between  two  cars  while  he  is  descend- 
ing the  ladder  to  look  after  his  cattle,  while  the  train  is  stopping  for 
water.  So  held  in  New  York,  etc.,  R.  Co.  v.  Blmhenthal,  160  111.  40, 
43  N.  E.  809. 

Mixed  Train. — If  a  passenger  on  a  mixed  train  is  injured  by  any 
agency  or  instrumentality  of  the  carrier  a  presumption  of  negligence 
arises  which  the  latter  must  rebut.  So  held  in  Steinbridge  v.  South- 
ern Ry.,  65  S.  Car.  440. 
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U.  PREVAILING  RULE  IS  APPLICABLE  TO  STREET 

RAILWAYS. 

California. — Babcock  v.  Los  Angeles,  etc.,  Co.,  128  Cal.  173,  60 
Pac.  780;  Boone  v.  Oakland  Transit  Co.,  139  Cal.  490,  73  Pac.  243; 
Bosqui  V.  Sutro  R.  Co.,  131  Cal.  390,  63  Pac.  682;  Griffin  v.  Pacific 
Elec.  Ry.  Co.,  1  Cal.  App.  678;  Renfro  v.  Fresno  City  Ry.  Co.,  2  Cal. 
App.  317. 

Colorado. — Denver  Tramway  Co.  v,  Reid,  4  Colo.  App.  53,  35  Atl. 
269;  Denver  ConsoL  T.  Co.  v.  Rush,  9  R.  R.  R.  617,  32  Am.  &  Eng.  R. 
Cas.,  N.  S.,  617. 

Illinois.— Calument  Elec.  St.  Ry.  Co.  v.  Jennings,  83  111.  App.  612; 
Chicago  City  Ry.  Co.  v,  Engel,  35  111.  App.  490;  Chicago  City  Ry. 
Co.  V.  Morse,  98  111.  App.  662;  Chicago  City  Ry.  Co.  v.  Rood,  163  111. 
477,  45  N.  E.  238;  Elgin  City  Ry.  Co.  v.  Wilson,  56  111.  App.  364; 
North  Chicago  St.  Ry.  Co.  v.  Cotton,  140  III.  486,  29  N.  E.  899;  Payne 
V.  Halstead,  44  111.  .A.pp.  97. 

Iowa. — Fitch  v.  Mason,  etc.,  Co.,  124  Iowa,  665,  12  R.  R.  R.  451,  35 
Am.  &  Eng.  R.  Cas.,  N.  S.,  451,  100  N.  W.  618. 

Nebraska. — Spellman  v.  Lincoln  Rapid  Transit  Co.,  36  Neb.  890, 
55  N.  W.  270. 

New  York.— Paine  v,  Geneva,  etc.,  Co.  (N.  Y.  Sup.  Ct.),  101  N.  Y. 
Supp.  204. 

Pennsylvania. — Madara  v.  Shamokin,  etc.,  Ry.  Co.,  192  Pa.  St.  542, 

43  Atl.  995;  Palmer  v.  Warren  St.  Ry.  Co.,  206  Pa.  St.  574,  10  R.  R. 
R.  597,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  597,  56  Atl.  49. 

IL  EFFECT  OF  PRESUMPTION. 

A.  PRESUMPTION  MUST  BE  CONSIDERED  BY  JURY. 

United  States.— Albion  Lumber  Co.  v.  DeNobra,  19  C.  C.  A.  168, 
72  Fed.  Rep.  738. 

Califomia.~Bush  v.  Barnett,  96  Cal.  202,  31  Pac.  2. 

Colorado. — Denver  Consol.  T.  Co.  v.  Bush,  9  R.  R.  R.  617,  32  Am. 
&  Eng.  R.  Cas..  N.  S.,  617. 

New  York. — Hollahan  v.  Metropolitan   St.   Ry.   Co.    (N.  Y.   Supp. 
Ct.),  73  App.  Div.  164. 
Pennsylvania. — McCafferty  v.  Pennsylvania  R.  Co.,  193  Pa.  St.  539» 

44  Atl.  435. 

B.  WILL  WARRANT  RECOVERY. 

The  presumption  of  negligence  arising  from  injury  to  a  passenger 
will  sustain  a  verdict  for  plaintiff,  in  an  action  for  the  death  or  in- 
jury of  a  passenger,  unless  it  is  overcome  by  evidence. 

Alabama. — Montgomery  &  E.  Ry.  Co.  v.  Mallette,  92  Ala.  209,  9 
So.   363. 

California. — Babcock  v.  Los  Angeles,  etc..  Co.,  128  Cal.  173,  60  Pac. 
780;  Boone  v.  Oakland  Transit  Co.,  139  Cal.  490,  73  Pac.  243;  Bush 
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V,  Barnett,  96  Cal.  202,  31  Pac.  2;  Green  v.  Pacific  Lumber  Co..  130 
Cal.  435,  62  Pac.  747;  Lawrence  v.  Green,  70  Cal.  417,  11  Pac.  750. 

Illinois.— Elgin,  etc.,  Co.  v.  Wilson,  12  R.  R.  R.  37,  43  .\m.  &  Eng. 
R.  Cas.,  X.  S.,  37,  217  111.  47,  75  N.  E.  436;  North  Chicago  St.  Ry.  Co. 
V.  Cotton,  140  111.  486,  29  N.  E.  899;  Toledo,  etc.,  Ry,  Co.  t>.  Beggs, 
85   111.  80. 

Indiana. — Cincinnati,  etc.,  Ry.  Co.  v.  Bravard  (Ind.  App.),  76  N.  E. 
899;  Ohio,  etc.,  Ry.  Co.  v.  Voight,  122  Ind.  288,  23  N.  E.  774;  Louis- 
ville, etc.,  R.  Co.  V.  Jones,  108  Ind.  551,  9  N.  E.  476. 

Missouri. — Logan  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  12  R.  R.  R. 
753,  35  Am.  &  Eng.  R.  Cas.,  N.  S,,  753,  82  S.  W.  126. 

Nebraska. — Lincoln  Traction  Co.  v.  Heller  (Neb.),  17  R.  R.  R.  368, 
40  Am.  &  Eng.  R.  Cas.,  N.  S.,  368,  100  N.  W.  197. 

New  York.— Barnes  v.  New  York,  etc.,  R.  Co.  (N.  Y.  Sup.  Ct.),  42 
N.  Y.  Misc.  622;  Murphy  v.  Coney  Island,  etc.,  R.  Co.  (X.  Y.  Sup. 
Ct.),  36  Hun.  199. 

Rhode  Island.— Cheetham  v.  Union  R.  Co.  (R.  I.),  13  R.  R.  R.  292, 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  292,  58  Atl.  881. 

1.  Other  Statements  of  Rule. 

The  presumption  that  the  injury  was  caused  by  the  negligence  of 
the  carrier,  which  is  raised  upon  proof  that  plaintiff  or  his  decedent, 
in  case  of  death,  was  injured  while  being  carried  as  a  passenger  is 
itself  sufficient  to  sustain  a  verdict  for  plaintiff,  and  is  a  fact  which 
the  jury  must  consider  in  determining  its  verdict,  and  which,  in  ab- 
sence of  any  other  evidence  in  reference  to  the  negligence,  necessi- 
tates a  verdict  in  favor  of  plaintiff.  So  held  in  Bush  v,  Barnett,  96 
Cal.  202,  31  Pac.  2. 

Rule  under  Which  Presumption  Arises  Is  One  of  Evidence. — In 

Pershing  v,  Chicago,  etc.,  Ry.  Co.,  71  Iowa  561,  32  N.  W.  488,  it  is 
said  in  the  opinion:  "The  point  urged  by  counsel  for  appellant  is 
that  the  instructions  are  erroneous,  in  that  they  limit  the  burden 
imposed  upon  defendant  by  the  evidence  of  the  occurrence  of  the 
accident,  and  the  attendant  circumstances,  to  proof  merely  that  it 
had  not  been  negligent  in  respect  to  those  matters  which  the  circum- 
stances indicated  were  the  cause  of  the  injury.  Their  position  is  that 
the  presumption  which  arises  upon  proof  of  the  happening  of.  the 
accident  is  not  a  mere  presumption  of  negligence  as  to  some  specific 
matter,  but  is  a  presumption  of  general  negligence  on  the  part  of 
the  carrier,  or,  in  other  words,  they  .insist  that  the  presumption  is 
that  he  is  legally  liable  for  the  injury,  and  that  •  this  presumption 
can  be  overcome  only  by  proof  that  it  was  caused  by  inevitable  ac- 
cident, and  that  it  follows  necessarily  from  this  that  he  must  account 
for  the  accident,  and  show  that  he  was  free  from  all  negligence  in 
the  matter. 

"The  rule  which  casts  the  burden  of  proof  on  the  carrier  is  a  rule 
of  evidence  having  its  foundation  in  considerations  of  policy.  It  pre- 
scribes  the   quantum   of  proof   which   the   passenger   is   required   to 


Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S       745 

Note 

produce  in  making  out  his  case  originally;  and  he  is  entitled  to  re- 
cover on  that  proof,  unless  the  carrier  can  overcome  the  presumption 
which  arises  under  the  rule  from  the  facts  proven.  Caldwell  v.  New 
Jersey  Steamboat  Co.,  47  N.  Y.  282,  Thomp.  Carr.  299." 

2.  Illustrations. 

Violent  Stopping  of  Train  Caused  by  Derailment  of  One  of  Its 
Cars. — In  an  action  for  injuries  to  a  passenger,  the  presumption  of 
negligence  which  arose  from  the  fact  of  the  derailment  of  a  car, 
which  caused  the  violent  stopping  of  the  train,  was  sufficient  to  sus- 
tain a  verdict  for  plaintiff,  in  the  absence  of  specific  proof  rebutting 
the  presumption.  So  held  in  Cincinnati,  etc.,  Ry.  Co.  v.  Bravard 
(Ind.  App.),  76  N.  E.  899. 

Passenger  Thrown  from  Seat  by  Supposed  Derailment  of  Her 
Car. — In  Murphy  v.  Coney  Island,  etc.,  R.  Co.  (X.  Y.  Sup.  Ct.),  36 
Hun.  199,  plaintiff  testified  that  just  before  she  reached  the  depot,  at 
which  she  was  to  leave  the  train,  the  car  gave  a  jolt  and  then  a  sec- 
ond jolt,  and  she  heard  a  grinding  noise  under  the  wheels,  and  the 
car  seemed  to  be  lifted  off  the  track,  and  she  was  then  lifted  off  her 
scat  and  thrown  forward  between  the  seats  and  injured.  It  was  held 
that  in  the  absence  of  all  explanation  on  the  part  of  the  defendant 
the  jury  were  authorized,  if  they  believed  such  testimony,  to  infer 
negligence  on  the  part  of  the  carrier,  rendering  it  liable  for  the  in- 
juries sustained. 

C.   QUESTIONS  FOR  JURY. 

This  presumption  of  negligence  on  the  part  of  the  carrier  together 
with  the  evidence  produced  for  defendant  may  make  a  question  for 
the  jury. 

Georgia.— Florida,  etc.,  R.  Co.  v.  Rudulph,  113  Ga.  143,  38  S.  E.  328. 

New  York. — Bowles  v.  Rome,  etc.,  R.  Co.,  12  N.  Y.  Sup.  Ct.  459,  46 
Hun.  324;  Hollahan  v.  Metropolitan  St.  Ry.  Co.  (N.  Y.  Sup.  Ct.),  73 
App.  Div.  164. 

Pennsylvania. — McCafferty  v.  Pennsylvania  R.  Co.,  193  Pa.  St.  339, 
44   Atl.   435. 

D.  WHERE  EVIDENCE  BALANCES. 

In  some  cases  it  is  held  that  where  the  evidence  for  plaintiff  and 
defendant  on  the  question  of  defendant's  negligence  balances,  the 
presumption  of  negligence  on  the  part  of  the  carrier  arising  from 
the  fact  that  its  passenger  was  injured  will,  in  the  absence  of  other 
issues,  sustain  a  verdict  for  plaintiff.  Montgomery  &  E.  Ry.  Co.  v. 
Mallette,  92  Ala.  209,  9  So.  363. 

Derailment  of  Street  Car — ^Presumption  Met  by  Evidence  Making 
Probabilities  Equal. — In  Omaha  St.  Ry.  Co.  v.  Boesen  (Neb.),  19  R. 
R.  R.  100,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  100,  105  N.  W.  303,  it  is 
held  that  in  an  action  against  a  street  railway  for  injury  to  its  pas- 
senger, the  burden  of  proof  on  the  question  .of  negligence  does  not 
shift  to   the  defendant  upon  proof  that  the   accident  resulted   from 
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derailment  of  the  car  upon  which  he  was  riding;  that  in  such  case  a 
presumption  of  negligence  arises  from  the  fact  of  derailment,  but. 
when  that  presumption  is  met  by  evidence  which  makes  it  equally 
probable  that  the  accident  was  not  due  to  negligence  on  the  part  of 
the  defendant,  in  the  absence  of  other  evidence  tending  to  establish 
the  affirmative  of  the  issue,  defendant  is  entitled  to  a  verdict. 

E.  MAY  BE  REBUTTED. 

This  presumption,  of  course,  may  be  rebutted  by  the  defendant 
carrier. 

Arkansas. — Arkansas  Midland  R.  Co.  v.  Griffith,  63  Ark.  491,  39  S. 
W.  550. 

California. — Green  v.  Pacific  Lumber  Co.,  130  Cal.  435,  62  Pac.  747. 

Colorado* — Denver,  etc.,  Ry.  Co.  v.  Woodward,  4  Colo.  1. 

Indiana. — Bedford,  etc.,  R.  Co.  v.  Rainbolt,  21  Am.  &  Eng.  R.  Cas. 
466,  99  Ind.  551. 

Maryland.— Western  Maryland  R.  Co.  v.  Shivers  (Md.),  17  R.  R. 
R.  34,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  34,  61  Atl.  618. 

South  Carolina. — Steele  v.  Southern  Ry.,  55  S.  Car.  38S,  33  S.  E.  509. 

Tennessee. — Illinois  Cent.  R.  Co.  v.  Porter  (Tenn.),  20  R.  R.  R. 
686,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  686.  94  S.  W.  666. 

Texas.— St.  Louis,  etc.,  Ry.  Co.  v.  Parks,  97  Tex.  131,  76  S.  W.  740. 

F.   PRESUMPTION   CASTS  BURDEN   OF   REBUTTAL  UPON 

CARRIER. 

It  may  be  stated  as  a  general  rule,  that  the  presumption  which  is 
the  subject  of  our  note,  however  it  may  arise,  casts  the  burden  upon 
the  defendant  carrier  of  overcoming  it  with  sufficient  proof. 

United  States.— Albion  Lumber  Co.  v.  DeNobra.  19  C.  C.  A.  168, 
72  Fed.  Rep.  738;  Gleeson  v.  Virginia  Midland  R.  Co.,  140  U.  S.  435» 
35  L.  Ed.  458;  Southern  Pac.  Co.  v.  Cavin  (C.  C.  A.),  20  R.  R.  R. 
803,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  803.  144  Fed.  Rep.  348;  Texas  & 
P.  Ry.  Co.  V.  Gardner  (C.  C.  A.),  114  Fed.  Rep.  186;  Walker  v.  Wil- 
mington Steamboat  Co.  (C.  C.  A.),  117  Fed.  Rep.  784;  Whitney  v. 
New  York,  etc.,  R.  Co.,  43  C.  C.  \.  19,  102  Fed.  Rep.  850. 

Alabama.— Alabama  G.  S.  R.  Co.  v.  Hill,  93  Ala.  514,  9  So.  722;  Bir- 
mingham, etc.,  Ry.  Co.  v.  Hale,  90  Ala.  8,  8  So.  142;  Georgia  Pac.  Ry. 
Co.  V.  Love,  91  .A.la.  432,  8  So.  714;  Louisiville,  etc.,  R.  Co.  v.  Jones,  83 
Ala.  376,  3  So.  902. 

Arkansas. — Arkansas  Midland  R.  Co.  v.  Griffith,  63  Ark.  491,  39  S. 
W.  550;  George  v.  St.  S.  I.  M.  &  S.  Ry.  Co.,  34  Ark.  613.  l  Am.  & 
Eng.  R.  Cas.,  N.  S.,  294;  St.  Louis,  etc.,  Ry.  Co.  Vi  Mitchell,  57  Ark. 
418.  21  S.  W.  476. 

California. — Boone  v.  Oakland  Transit  Co.,  139  Cal.  490,  73  Pac. 
243;  Boyce  v.  California  Stafire  Co..  25  Cal.  460;  Bush  v,  Barnett,  96 
Cal.  202,  31  Pac.  2;  Fairchild  v.  California  Stage  Co.,  13  Cal.  599; 
Green  v.  Pacific  Lumber  Co.,  130  Cal.  435,  62  Pac.  747;  Lawrence  v. 
Green,  70  Cal.  417,  11  Pac.  750;  McCurrie  v.  Southern  Pac.  Co.,  12*' 
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Cal.  558,  55  Pac.  324;  Osgood  v.  Los  Angeles,  etc.,  Co.,  137  Cal.  286, 
70  Pac.  169;  Renfro  v.  Fresno  City  Ry.  Co.,  2  Cal.  App.  317. 

Colorado. — Denver,  etc.,  R.  Co.  v.  Fotheringham,  17  Colo.  App. 
410;  Rio  Grande  Western  Ry.  Co.  v,  Rubenstein,  5  Colo.  App.  121, 
38  Pac.  76. 

Georgia. — Central  R.  Co.  v.  Sanders,  73  Ga.  513,  27  Am.  &  Eng. 
R.  Cas.  300.  Florida,  etc.,  R.  Co.  v,  Rudulph,  113  Ga.  143,  38  S.  E. 
328;  Gardner  v.  Way  cross,  etc.,  R.  Co.,  97  Ga.  482,  25  S.  E.  334. 

Illinois. — Bimmer  v.  Illinois  Cent.  R.  Co.,  101  III.  App.  198;  Calumet 
Elec.  St.  Ry.  Co.  v.  Jennings,  83  111.  App.  612;  Cramblet  v.  Chicago, 
etc.,  Ry.  Co.,  82  111.  App.  542;  Eagle  Packett  Co.  v,  Defries,  94  111. 
598;  Galena,  etc.,  R.  Co.  v.  Yarwood,  17  111.  509;  Illinois  Cent.  R.  Co. 
V,  Beebe,  69  III.  App.  363;  Lavis  v,  Wisconsin  Cent.  R.  Co.,  54  111. 
App.  636;  New  York,  etc.,  R.  Co.  v.  Blumenthal,  160  111.  40,  43  N.  E. 
809;  North  Chicago  St.  Ry.  Co.  v.  Cotton,  140  111.  486,  29  N.  E.  899; 
North  Chicago,  etc.,  Co.  v.  Schwartz,  82  111.  App.  493;  Pittsburgh,  etc., 
Ry.  Co.  V.  Thompson,  56  111.  138,  3  Am.  Ry.  Rep.  454;  Roberts  v, 
Chicago,  etc.,  Ry.  Co.,  78  III.  App.  526;  Springer  v.  Schultze,  105  111. 
App.  544;  West  Chicago  St.  R.  Co.  v.  Kennelly,  66  111.  App.  244. 

Indiana. — Bedford,  etc.,  R.  Co.  v.  Rainbolt,  99  Ind.  551,  21  Am.  & 
Eng.  R.  Cas.  466;  Chicago,  etc.,  R.  Co.  v.  Grimm,  25  Ind.  App.  294; 
Cleveland,  etc.,  R.  Co.  v.  Newell,  104  Ind.  264,  3  N.  E.  836;  Evans- 
ville,  etc.,  Co.  v.  Mills  (Ind.  App.),  77  N.  E.  608;  Indianapolis  St.  R. 
Co.  V.  Schmidt,  163  Ind.  360,  71  N.  E.  201;  Louisville,  etc.,  Ry.  Co. 
V.  Faylor,  126  Ind.  126,  25  N.  E.  869;  Louisville,  etc.,  Ry.  Co.  v.  Hen- 
dricks, 128  Ind.  462,  28  N.  E.  58;  Louisville,  etc.,  Ry.  Co.  v.  Snyder, 
117  Ind.  435,  20  N.  E.  284;  Louisville,  etc.,  Ry.  Co.  v.  Thompson,  107 
Ind.  442,  8  N.  E.  18,  9  N.  E.  357;  Memphis,  etc.,  Packet  Co.  v.  Mc- 
Cool,  83  Ind.  392,  8  Am.  &  Eng.  R.  Cas.  390,  43  Am.  Rep.  71;  Ohio, 
etc.,  Ry.  Co.  v.  Voight,  122  Ind.  288,  23  N.  E.  774;  Pittsburgh,  etc., 
R.  Co.  V.  Williams,  74  Ind.  462,  3  Am.  &  Eng.  R.  Cas.  457. 

Iowa.— Cronk  v.  Wabash  R.  Co.,  12  R.  R.  R.  429,  35  Am.  &  Eng. 
R.  Cas.,  N.  S.,  429,  98  N.  W.  884,  123  Iowa  349;  Fitch  v.  Mason  City, 
etc.,  Co.,  124  Iowa,  665,  12  R.  R.  R.  451,  35  Am.  &  Eng.  R.  Cas., 
N.'  S.,  451,  100  N.  W.  618;  Pershing  v.  Chicago,  etc.,  Ry.  Co.,  71  Iowa 
561,    32    N.    W.    488. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Elder,  57  Kan.  312,  46  Pac.  310; 
Meador  v.  Missouri  Pac.  Ry.  Co.  (Kan.),  61  Pac.  442;  St.  Louis,  etc., 
R.  Co.  V.  Burrows,  62  Kan.  89,  61  Pac.  439;  Southern  Kansas  Ry.  Co. 
V.  Walsh,  45  Kan.  653,  26  Pac.  45. 

Louisiana. — Julien  v.  Captain  and  Owners  of  Steamer  Wade  Hamp- 
ton, 27  La.  Ann.  377;  LeBlanc  v.  Sweet,  107  La.  355,  31  So.  706;  Lev- 
eret V.  Shreveport  Belt  Ry.  Co.,  110  La.  399,  34  So.  479;  Patton  v. 
Pickles,  50  La.  Ann.  857,  24  So.  290. 

Maine. — Stevens  v.  European,  etc.,  Ry.  Co.,  66  Me.  74,  19  Am.  Ry. 
Rep.  48. 

Maryland.— Baltimore,  etc.,  R.  Co.  v.  Swann,  81  Md.  400,  32  Atl.  175; 
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Baltimore  &  Ohio  R.  Co.  v.  Worthington,  21  Md.  275;  Jones  v.  United 
Rys.  &  Elec.  Co.,  99  Md.  64,  13  R.  R.  R.  631,  36  Am.  &  Eng.  R.  Gas., 
N.  S.,  631,  67  Atl.  620;  North  Baltimore  Pass.  Ry.  Co.  v,  Kaskell,  78 
Md.  517,  28  Atl.  410;  Philadelphia,  W.  &  B.  R.  Co.  v.  Anderson,  72 
Md.  519,  44  Am.  &  Eng.  R.  Cas.  345;  Western  Maryland  R.  Co.  v. 
State,  95  Md.  637,  53  Atl.  969. 

Missouri — Magrane  v,  St.  Louis  &  S.  Ry.  Co.,  183  Mo.  119,  13  R. 
R.  R.  1,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  1,  81  S.  W.  1158. 

Nebraska. — Spellman  v.  Lincoln  Rapid  Transit  Co.,  36  Neb.  890, 
55   N.  W.  270. 

New  Yorlt^Alberti  v.  New  York,  etc.,  R.  Co.,  27  N.  Y.  Sup.  Ct. 
865,  43  Hun.  421;  Barnes  v.  New  York,  etc.,  R.  Co.  (N.  Y.  Sup.  Ct.), 
42  N.  Y.  Misc.  622;  Brehm  v.  Great  Western  Ry.  Co.,  34  Barb.  (X. 
Y.),  256;  Caldwell  v.  New  Jersey  Steamboat  Co.,  47  N.  Y.  282;  Hol- 
brook  V,  Utica,  etc.,  R.  Co.,  16  Barb.  (N.  Y.),  113;  Murphy  v.  Coney 
Island,  etc.,  R.  Co.  (N.  Y.  Sup.  Ct.),  36  Hun.  199;  Paine  v,  Geneva, 
etc.,  Co.  (N.  Y.  Sup.  Ct.).  lOl  N.  Y.  Supp.  204;  Seybolt  v.  New 
York,  etc.,  R.  Co.,  95  N.  Y.  562,  18  Am.  &  Eng.  R.  Cas.  162,  47  Am. 
Rep.  75. 

Pennsylvania. — Abel  v.  Northampton  Traction  Co.  (Pa.),  20  R.  R. 
R.  80,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  80,  61  Atl.  915;  Delaware,  etc., 
R.  Co.  V.  Napheys,  90  Pa.  St.  135,  1  Am.  &  Eng.  R.  Cas.  52;  Farley 
V.  Philadelphia  Traction  Co.,  132  Pa.  St.  58,  18  Atl.  1090;  Madara  v. 
Shamokin,  etc.,  Ry.  Co.,  192  Pa.  St.  542,  43  Atl.  995;  Meier  v.  Penn- 
sylvania R.  Co.,  64  Pa.  St.  225;  Palmer  v.  Warren  St.  Ry.  Co.,  206 
Pa.  St.  574,  10  R.  R.  R.  597,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  597,  56 
Atl.  49;  Philadelphia  &  R.  R.  Co.  v,  Anderson,  94  Pa.  St.  351,  6  Am. 
&  Eng.  R.  Cas.  407;  Pittsburg  &  Connellsville  R.  Co.  v.  Pillow.  76 
Pa.  St.  510. 

Rhode  Island— Cheetham  v.  Union  R.  Co.  (R.  I.),  13  R.  R.  R.  292, 
36  .Am.  &  Eng.  R.  Cas.,  N.  S..  292,  58  Atl.  881. 

Texas.— St.  Louis,  etc.,  Ry.  Co.  v.  Parks,  97  Tex.  131,  76  S.  W.  740. 

Washington. — Williams  v.  Spokane,  etc.,  Ry.  Co.  (Wash.),  18  R. 
R.  R.  278,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  278,  80  Pac.  1100;  Louis- 
ville, etc.,  Ry.  Co.  v,  Jones,  108  Ind.  551,  9  N.  E.  476. 

Burden  on  Plaintiff — ^Proper  Instruction. — But  in  an  action  against 
a  carrier  for  injuries  to  its  passenger,  which  were  received  under  cir- 
cumstances giving  rise  to  a  presumption  of  negligence  on  the  part  of 
defendant,  it  was  nevertheless  held  proper  to  charge  that  the  burden 
of  proof  is  upon  plaintiff.  So  held  in  Patterson  v.  San  Francisco,  etc., 
Ry.  Co.  (Cal.),  17  R.  R.  R.  552,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  552.  84 
Pac.  531. 

Correct  General  Instruction. — In  Georgia  Pac.  Ry,  Co.  v.  Love,  91 
Ala.  432,  8  So.  714,  an  action  for  personal  injuries  sustained  by  a  pas- 
senger by  reason  of  another  car  violently  colliding  with  that  in  which 
he  was  riding,  it  was  held  that  a  charge  that,  "in  the  absence  of  all 
explanation,  the  law  presumes  that  the  injury  was  caused  by  the  neg- 
ligence of  the  defendant,  and  casts  upon  defendant  the  burden   of 


Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S       749 

Note 

overcoming  that  presumption  or  of  showing  by  the  evidence  that 
diligence  and  careful  observance  of  duty  could  not  have  prevented  the 
injury,"  asserts  a  correct  general  proposition. 

G.  EFFECT  OF  PRESUMPTION  OF  MERE  GENERAL  NEGLI- 
GENCE WHERE  SPECIFIC  NEGLIGENCE  ALLEGED. 

It  has  been  held  that  even  if  the  presumption  of  negligence  arising 
from  proof  of  the  happening  of  injury  to  a  passenger  is  merely  one 
of  negligence  generally,  it  will  be  sufficient  to  throw  upon  the  car- 
rier the  burden  of  rebutting  the  specific  negligence  alleged.  North 
Chicago  St.  Ry.  Co.  v.  Cotton,  140  111.  486,  29  N.  E.  899. 

H.    PREPONDERANCE    OF    EVIDENCE    FOR    DEFENDANT 

NOT  REQUIRED. 

If  plaintiff  produces  no  evidence  beyond  that  upon  which  the  pre- 
sumption is  based  and  rests  his  case  upon  the  latter,  the  defendant 
carrier  is  entitled  to  a  verdict  if  it  produces  sufficient  evidence  to 
balance  the  presumption. 

California. — Patterson  v.  San  Francisco,  etc.,  Ry.  Co.  (Cal.),  17  R. 
R.  R.  552,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  552,  84  Pac.  531. 

Alabama. — Montgomery  &  E.  Ry.  Co.  v,  Mallette,  92  Ala.  209.  9 
So.  363. 

Illinois.— North  Chicago  St.  Ry.  Co.  v.  Cotton,  140  111.  486,  29  N. 
E.  899. 

Nebraska.— Lincoln  Traction  Co.  v,  Webb  (Neb.),  14  R.  R.  R.  369, 
37  Am.  &  Eng.  R.  Cas.,  N.  S.,  369,  102  N.  VV.  258. 

Texas.— St.  Louis,  etc.,  Ry.  Co.  v.  Parks,  97  Tex.  131,  76  S.  W.  740. 

Sufficiency  of  Evidence  to  Balance  Presumption. — The  defendant 
carrier  is  entitled  to  a  verdict  if  it  produces  sufficient  evidence  to 
balance  the  presumption  arising  from  proof  of  injury  to  its  passenger, 
it  not  being  necessary  to  overcome  the  presumption  by  the  prepon- 
derance of  the  evidence.  So  held  in  Patterson  v.  San  Francisco,  etc., 
Ry.  Co.  (Cal.),  17  R.  R.  R.  552,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  552, 
84   Pac.   531. 

A.  R.  Y. 
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St.  Louis  &  S.  W.  Ry.  Co.  of  Texas  v.  Thompson. 

(Supreme  Court  of  Texas,  Nov.  11,  1908.) 
[113  S.  W.  Rep.  144.] 

Conspiracy— Civil  Liability— -Joint  or  Several  Liability — ^Verdict.— 

Where,  in  an  action  against  a  railroad  company  and  certain  individ- 
uals for  conspiracy  to  expel  plaintiff  from  a  brotherhood  of  locomo- 
tive engineers,  the  jury  found  against  the  railway  company,  but  in 
favor  of  all  the  other  defendants,  the  verdict  also  acquitted  the  rail- 
way company,  as  a  conspiracy  cannot  be  formed  by  a  single  person. 
Conspiracy — Joint  or  Several  Liability — Verdict. — In  a  civil  action 
for  conspiracy  against  several,  the  jury  cannot  find  all  guilty,  and  in- 
flict punishment  on  but  one. 

Trial — Question  of  Law  and  Fact« — In  an  action  for  conspiracy  in 
expelling  plaintiff  from  a  society  because  of  the  writing  of  a  certain 
letter,  whether  the  writing  of  the  letter  could  be  reasonably  consid- 
ered a  violation  of  plaintiff's  obligation  to  the  laws  of  the  society 
was  for  the  court. 

Beneficial  Associations — Members — ^Expul^on — ^Questions — ^Deter- 
mination.— If  the  members  of  a  beneficial  association  acted  fairly  and 
in  good  faith  in  the  trial  of  a  member,  and  believed  that  a  letter  writ- 
ten by  plaintiff  and  the  circumstances  attending  it,  was  a  violation 
of  the  laws  of  the  order,  a  finding  to  that  effect  would  be  conclusive 
on  the  courts  on  the  question. 

Conspiracy — Good  Faith — Question  for  Jury. — In  an  action  for 
conspiracy  to  wrongfully  expel  plaintiff  from  a  society,  whether  the 
members  acted  fairly  and  in  good  faith  in  finding  that  a  letter  writ- 
ten by  plaintiff  was  in  violation  of  the  constitution  and  laws  of  the 
order  was  for  the  jury. 

Beneficial  Associations — Members — Expulsion  —  Civil  Liability — 
Damages. — Where  the  members  of  a  beneficial  association  act  fairly 
and  in  good  faith,  on  testimony  submitted  to  them  in  support  of 
charges  against  a  member  and  find  him  guilty  of  violating  his  obli- 
gations or  the  constitution  and  laws  of  the  order,  their  action  is  con- 
clusive; but,  if  they  act  in  bad  faith,  and  not  in  the  exercise  of  an 
honest  judgment,  and  expel  the  member,  then  their  action  is  void, 
and  the  member  may  recover  therefor. 

Beneficial  Associations — Members — Expulsion — ^Grounds, — That  a 
member  of  a  brotherhood  of  locomotive  engineers  became  a  witness 
against  a  railroad  company,  and  testified  to  the  injury  of  the  other 
members,  causing  the  brotherhood  at  large  to  lose  prestige  with  the 
railroad  company,  was  no  ground  for  expulsion. 

Beneficial  Associations — Members— ^Expulsion  —  Damages.  —  If  a 
member  of  a  beneficial  association  was  entitled  to  recover  damages 
for  his  wrongful  expulsion,  he  might  recover  as  actual  damages  such 
sum  as  would  compensate  him  for  his  pecuniary  loss  for  mental  suf- 
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fering  and  humiliation,  and  the  value  of  his  insurance  policy  and 
a  traveling  card,  forfeited  thereby. 

Conspiracy — Civil  Liability— Exemplary  Damages. — In  an  action 
for  conspiracy  to  procure  plaintiff's  expulsion  from  a  beneficial  asso- 
ciation, plaintiff,  if  entitled  to  recover,  could  recover  exemplary  dam- 
ages against  those  defendants  shown  to  have  been  actuated  by  mal- 
ice in  making  or  prosecuting  the  charges;  it  not  being  required,  as 
in  the  case  of  actual  damages  recovered,  that  all  the  defendants 
should  be  subjected  to  the  same  verdict. 

Beneficial  Associations— -Members — ^Expulsion — ^Action  for  Dam- 
ages-—Remedies  in  Association — ^Exhaustion. — A  member  of  a  benefi- 
cial association,  having  been  wrongfully  expelled,  is  not  required  to 
prosecute  all  his  remedies  by  appeal  within  the  association  before  in- 
stituting a  suit  for  damages  against  those  responsible  for  his  ex- 
pulsion. 

Beneficial  Associations — ^Actions — Exemplary  Damage»— Evidence. 
— ^Where  there  was  evidence  raising  an  issue  of  exemplary  damages, 
in  an  action  for  conspiracy,  resulting  in  plaintiff's  expulsion  from  a 
beneficial  association,  evidence  that  plaintiff  at  the  time  had  a  home 
of  his  own,  a  wife,  and  two  children  was  admissible  as  bearing  on 
the  effect  such  expulsion  might  have  on  his  mind  and  reputation. 

Beneficial  Associations— 'Member»— -Expulsion — Evidence.  —  Where 
a  member  of  a  beneficial  association  was  not  tried  before  the  asso- 
ciation for  taking  improper  fees  as  a  witness,  or  for  falsely  repre- 
senting himself  as  an  expert  in  actions  against » a  railroad  company, 
evidence  that  he  had  done  so  was  inadmissible  to  support  a  finding 
of  the  association  that  he  was  guilty  of  other  charges. 

Error  from  Court  of  Civil  Appeals  of  Fourth  Supreme  Ju- 
dicial District. 

Action  by  W.  Z.  Thompson  against  the  St.  Louis  &  South- 
western  Railway  Company   of   Texas.    Judgment   for  plaintiff 
against  the  railway  company  alone,  affirmed  by  the  Court  of  Civil . 
Appeals  (108  S.  W.  453,)  and  defendant  brings  error.   Reversed 
and  remanded. 

£.  B.  Perkins  and  Marsh  &  Mclkvaine,  fof  plaintiff  in  error. 
John  M,  Duncan  and  //.  E.  Lasscter,  for  defendant  in  error. 

Brown,  J.  Thompson  instituted  this  suit  in  the  district  court 
of  Smith  county  against  the  St.  Louis  &  Southwestern  Railway 
Company  of  Texas,  the  Grand  International  Brotherhood  of 
Locomotive  Engineers,  J.  J.  Bartholomew,  W.  H.  McCorkle,  G. 
L.  McCardell,  M.  M.  Bartholomew,  and  R.  J.  McCool  to  recover 
of  them  damages  occasioned  to  the  plaintiff  by  wrongfully  and 
maliciously  causing  him  to  be  expelled  from  the  said  order  of 
the  Brotherhood  of  Locomotive  Engineers.  Omitting  the  detail 
of  facts,  we  will  make  this  brief  statement,  which  will  be  sufficient 
for  the  purposes  of  this  opinion.    There  was  a  division  of  the 
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order  of  the  Brotherhood  of  Locomotive  Engineers  at  Tyler,  No. 
201,  and  the  plaintiff,  Thompson,  and  the  different  individual  de- 
fendants, were  each  and  all  members  of  that  division.  The  petition 
charged  that  the  railway  company,  acting  by  Green,  a  general 
officer  of  that  corporation,  J.  J.  Bartholomew,  W.  H.  McCorkle, 
G.  L.  McCardell,  M.  M.  Bartholomew,  and  R.  J.  McCool,  entered 
into  a  conspiracy  and  combination  whereby  they  agreed  and  un- 
dertook to  secure  the  explusion  of  the  plaintiff  from  the  said 
Brotherhood,  and,  in  pursuance  of  that  confederation  and  con- 
spiracy and  to  accomplish  that  purpose,  the  said  individual 
defendants  made  out,  deposited,  and  filed  with  the  said 
Division  Xo.  201  of  the  Brotherhood  of  Locomotive  En- 
gineers at  Tyler  the  following  charges  against  this  plaintiff: 
"Specification  of  charges.  For  writing  to  Mrs.  A.  H.  Penniman, 
and  urging  her  to  sue  the  Cotton  Belt  Railway  for  the  death  of 
her  husband.  For  going  on  the  witness  stand  in  the  Bolton  case 
and  testifying  against  the  Cotton  Belt  Railway  Company  to  the 
injury  of  the  other  brothers,  and  causing  the  brotherhood  at 
large  to  lose  prestige  with  the  Cotton  Belt  Railway  Company." 
It  is  alleged  that  the  said  charges  were  false,  and  that  they  were 
knowingly  and  maliciously  made  and  presented  to  the  said  divis- 
ion. Thereafter  the  said  Division  Xo.  201  of  the  said  Brother- 
hood notified  the  petitioner,  and  placed  him  upon  trial  on  the 
said  charges.  It  is  alleged  that  the  prosecution  of  him  in  the 
division  was  maliciously  done  by  the  the  said  defendant,  and  that 
the  members  of  the  said  division  had  no  reasonable  ground  to 
believe  that  he  was  guilty  of  said  charges,  and  did  not  believe 
that  he  was  guilty  thereof,  but  that  the  said  proceeding  was  pros- 
ecuted against  him  for  the  unlawful  purpose  of  deterring  him 
from  appearing  when  summoned  as  a  witness  in  cases  against 
the  Cotton  Belt  Railway.  Upon  a  trial  had  before 
the  said  division,  the  charges  were  sustained  and  the  peti- 
tioner was  expelled  therefrom.  Petitioner  appealed  from  the  said 
decision  to  P.  M.  Arthur,  Grand  Chief  Engineer,  who  notwith- 
standing the  unjust  and  false  charges  made  against  the  plaintiff, 
sustained  the  action  of  said  division.  And,  in  pursuance  of  said 
expulsion,  the  plaintiff's  name  was  printed  as  one  who  had  been 
expelled  from  the  said  order  in  a  journal  of  the  said  International 
Brotherhood,  and  was  circulated  largely  in  the  United  States, 
Canada,  and  Mexico,  greatly  to  his  humiliation  and  detriment. 
The  plaintiff  in  his  petition  alleged  with  particularity  the  different 
elements  of  injury  that  he  sustained  by  reason  of  the  action  of 
the  said  division  procured  by  the  malicious  and  willful  conspiracy 
and  combination  of  the  defendants.  Among  other  things,  he 
alleged  that  he  held  a  policy  of  insurance  in  the  said  order  for 
$1,500  upon  which  he  had  paid  large  sums  for  a  number  of 
years,  which  by  the  rules  of  the  order  was  forfeited  upon  his 
expulsion  and  as  consequence  thereof.    He  also  alleged  that^  as 
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a  member  of  said  order,  he  was  entitled  to  and  had  a  traveling 
card  which  entitled  him  to  ride  free  upon  the  trains  of  the  dif- 
ferent railroads  in  the  United  States,  Canada,  and  Mexico,  which 
was  also  forfeited  as  a  consequence  of  said  expulsion.  He  al- 
leged mental  suffering  and  humilitation  by  reason  of  the  unjust 
and  unlawful  action  of  the  said  defendants.  The  case  was  tried 
before  a  jury,  which",  after  being  out  for  some  time,  presented  to 
the  court  the  following  question:  "Hon.  R.  W.  Simpson,  Dis- 
trict Judge.  Dear  Sir:  A  part  of  the  jury  is  not  clear  as  to 
whether  they  can  find  for  the  defendant  separately,  as  well  as 
collectively.  Therefore  we  ask  your  advice  on  this  point.  Very 
respt.,  G.  H.  Aikins,  Foreman."  And  to  this  the  court  replied 
in  writing  as  follows:  "Gentlemen  of  the  Jury:  In  answer  to 
foregoing  question,  you  are  charged  as  follows:  If  you  should 
find  for  all  the  defendants,  your  verdict  will  be  *We  the  jury 
find  for  the  defendants.'  If  you  should  find  in  favor  of  some  de- 
fendants and  against  others,  your  verdict  should  state  against 
which  defendants  you  find,  naming  them,  and  in  favor  of  which 
defendants  you  find,  naming  them.  R.  W.  Simpson,  Judge  Pre- 
siding." The  jury  returned  this  verdict:  "We,  the  jury,  find  for 
plaintiff  in  this  case  a  verdict  for  twenty-five  hundred  dollars 
($2,500.00);  five  hundred  ($500.00)  as  actual  damages,  and  two 
thousand  ($2,000.00)  as  exemplary  damages  against  the  defend- 
ant the  St.  Louis  Southwestern  Railway  Company  and  for  the 
other  defendants.  G.  H.  Aikins,  Foreman."  The  railroad  com- 
pany moved  in  arrest  of  judgment,  because,  the  jury  having 
found  by  their  verdict  that  the  other  defendants  were  not  guilty 
of  conspiracy,  no  judgment  could  be  entered  against  the  railroad 
company.  The  same  proposition  was  presented  by  motion  for  a 
rehearing.  Both  motions  were  overruled,  and,  upon  appeal  to 
the  Court  of  Civil  Appeals  of  the  First  District,  that  court  afiirmed 
the  judgment  of  the  trial  court. 

The  railroad  company  did  not  and  could  not  actually  partici- 
pate in  the  act  of  expelling  the  defendant  in  error  from  the  order, 
arid  can  only  be  held  liable  for  the  results  of  that  action  by  reason 
of  the  fact  that  it  had  entered  into  a  conspiracy  with  the  individ- 
ual defendants  named  to  procure  some  action  by  the  Brother- 
hood against  Thompson.  The  jury  distinctly  found  for  the  de- 
fendants other  than  the  railroad  company,  and  thereby  acquitted 
all  other  defendants  from  having  entered  into  a  conspiracy  with 
the  railroad  company.  There  is  no  room  for  construction  of  this 
verdict,  for  it  is  expressed  in  plain  language  that  the  railroad 
company  is  the  only  guilty  party  defendant  to  the  suit.  Under 
the  allegations  in  this  case,  the  railroad  company  could  not  have 
accomplished  the  injury  which  was  done  to  Thompson  by  its 
own  action,  but  necessarily  must  have  acted  through  other  guilty- 
parties.  It  therefore  follows  that  an  acquittal  of  all  other  defend-, 
ants  acquitted  the  railroad  company  of  the  charge  made  against 
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it.  A  conspiracy  cannot  be  formed  by  one  person.  Collins  v, 
Cronin,  177  Pa.  35,  11  Atl.  869.  In  the  case  cited  a  father  and 
son  were  charged  with  a  conspiracy  to  defraud  creditors  of  the 
son.  "It  was  alleged  that  Cornelius  Cronin  had  confessed  fraud- 
ulent judgments  to  his  son  John  for  the  purpose  of  hindering, 
delaying,  and  cheating  the  creditors  of  the  former,  that  executions 
had  been  issued  upon  these  fraudulent  judgments,  and  his  prop- 
erty sold  and  bought  in  by  the  son  at  much  less  than  its  value. 
This,  is  true,  would  have  been  a  fraud  upon  the  plaintiff  and 
other  creditors.  The  jury  found  that  it  was  not  true  under  proper 
instructions  from  the  court ;  for  how  could  fraudulent  judgments 
spring  into  ejcistence  between  a  father  and  son  without  collusion, 
combination,  and  conspiracy?  And,  if  the  judgments  were  bona 
fide,  then  the  son  was  merely  using  the  legal  remedies  to  collect 
an  honest  debt  due  from  his  father."  In  that  case,  as  in  this,  it 
was  contended  that  the  conspiracy  or  combination  between  the 
parties  was  not  necessary  to  make  the  father  liable,  but  the  Su- 
preme Court  of  Pennsylvania  distinguished  the  case  then  before 
them  from  one  cited  as  authority  in  the  following  explicit  manner : 
Under  the  facts  of  that  case  the  combination  or  conspiracy  was 
nothing.  One  of  the  defendants  could  have  traduced  the  char- 
acter of  the  plaintiff  as  a  teacher,  as  well^as  a  number  of  them, 
and,  if  he  had  done  so,  he  was  clearly  liable  in  damages  for  his 
(.'wn  act,  even  although  the  other  defendants  had  no  part  in  it.  It 
is  an  act  capable  of  being  performed  by  one  defendant  alone.  But 
in  the  case  in  hand  the  conspiracy  was  everything.  Without  it 
plaintiff  had  no  cause  of  action,  for  the  plain  reason  that  the  acts 
charged  in  the  declaration  were  of  such  a  nature  that  they  could 
not  be  committed  by  one  defendant  alone."  This  clearly  dis- 
tinguishes the  case  now  under  consideration  from  those  cited  by 
attorneys  for  the  defendants  in  error.  The  gravamen  of  the 
action  in  this  case  is  the  injury  done;  that  is,  the  wrongful  ex- 
pulsion of  defendant  in  error  from  the* order  of  the  Brother- 
hood of  Engineers.  The  railroad  company  could  not  have  effected 
that  act  alone.  It  could  only  do  it,  as  we  have  said  before, 
by  the  action  of  its  codefendants  through  a  conspiracy 
entered  into  by  and  between  the  railroad  company  and 
other  defendants.  The  verdict  of  the  jury  in  effect  finds  as  to 
the  other  defendants  that  the  expulsion  was  not  wrongful  or  was 
not  procured  through  the  combination  char.ged.  Therefore  the 
railroad  company  could  not  be  guilty  and  all  others  innocent. 

It  is  insisted  with  much  earnestness  by  the  attorneys  of  the  de- 
fendants in  error  that  the  jury  might  have  found  all  the  parties 
guilty,  and  yet  inflict  the  punishment  upon  one  of  them.  Let  us 
test  the  correctness  of  this  proposition  by  writing  the  verdict  so 
as  to  express  the  implied  proposition  of  the  defendants*  counsel. 
Suppose  the  jury  had  said:  "We,  the  jury,  find  for  the  plaintiff 
against  the  defendant  railroad   company,    and    also  against  the 
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Other  defendants,  but  we  assess  the  damages  alone  against  the 
railroad  company  for  $2,500."  Would  the  gentlemen  contend  for 
such  a  verdict,  or  would  any  court  sustain  such  a  discrimination? 
If  it  would  not  sustain  it  as  written  out,  it  cannot  sustain  it  as  nec- 
essarily implied  in  the  argument  of  the  attorneys  for  the  defend- 
ants in  error. 

It  is  insisted  that  suit  might  have  been  brought  against  the 
railroad  company  alone  in  this  case.  Grant  that  to  be  true  (we 
do  not  intend  to  intimate  to  the  contrary),  the  result  would  be 
the  same,  for,  in  order  to  recover  against  the  railroad  company, 
the  same  allegations  and  proof  would  be  necessary  to  recover 
against  it  as  is  required  in  this  case;  i.  e.,  it  would  be  necessary 
for  the  plaintiff  to  prove  the  conspiracy  between  the  parties,  the 
unlawful  action  of  other  defendants  in  agreeing  to  carry  it  out, 
both  as  to  making  the  charge  and  as  to  the  action  of  the  division, 
and  if  plaintiff  should  fail  to  make  such  proof,  he  could  not  re- 
cover against  the  railroad  company.  If  that  company  had  been 
sued  alone  and  the  case  submitted  on  special  issues,  and  the  jury 
had  answered  that  the  other  defendants  did  not  enter  into  the 
conspiracy,  or  that  the  expulsion  was  lawful,  no  judgment  could 
be  entered  against  the  railroad  company,  although  the  jury 
should  find  against  it.  We  conclude,  therefore,  that  the  court 
erred  in  giving  the  charge  in  answer  to  the  request  of  the  jury, 
and  also  erred  in  overruling  the  motion  in  arrest  of  judgment 
and  the  motion  for  a  new  trial,  for  which  errors  this  case  must 
be  reversed. 

The  trial  court  erred  in  submitting  the  issues  in  this  case  to 
the  jury  by  using  the  following  language:  "Then,  if  you  fur- 
ther find  from  the  testimony  that  the  writing  of  the  Penniman 
letter  could  not  reasonably  be  considered  a  violation  of  plaintiff's 
obligation  to  the  laws  of  the  Brotherhood,"  etc.  The  court 
should  have  decided  that  question.  If  the  members  of  the  Broth- 
erhood who  tried  Thompson,  acting  in  good  faith  and  in  fair- 
ness towards  Thompson,  believed  and  held  that  the  writing  of 
the  letter  to  Mrs.  Penniman  and  the  circumstances  attending  it 
did  or  did  not  constitute  a  violation  of  the  constitution  and  laws 
of  the  order,  that  finding  would  be  conclusive  of  the  question. 
Whether  or  not  the  members  of  the  order  acted  fairly  and  in 
good  faith  towards  Thompson  in  placing  this  construction  upon 
the  letter  and  the  circumstances  attending  it  was  a  question  of 
fact  for  the  jury,  and  was  so  submitted  to  them.  If  the  members 
of  Division  No.  201  of  the  Brotherhood  of  Locomotive  Engi- 
neers in  good  faith  fairly  and  honestly  passed  upon  the  testimony 
submitted  to  them,  and  found  Thompson  guilty  of  violating  his 
obligation,  or  the  constitution  and  laws  of  the  order,  then  their 
action  would  be  final  and  conclusive  of  the  matter,  and  the  plain- 
tiff could  not  recover  in  this  case  because  of  his  expulsion  from 
that  order,  nor  for  any  of  the  consequences  flowing  from  it,  al- 
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though  they  may  have  found  him  guilty  on  the  second  charge 
also.  If,  however,  the  members  of  that  order  did  not  act  in  good 
faith,  and  did  not  exercise  their  honest  judgment  in  coming  to 
the  conclusion  that,  by  writing  the  Penniman  letter,  Thompson 
was  guilty  of  a  violation  of  his  obligation,  or  the  constitution 
and  laws  of  the  order,  but  used  it  as  a  pretext  by  which  to  expel 
him  on  account  of  the  second  charge  made  against  him,  then 
their  action  would  be  void,  and  Thompson  would  be  entitled 
to  recover. 

The  second  charge,  whereby  Thompson  was  arrainged  for 
having  gone  on  the  witness  stand  in  the  Bolton  case  and  testified, 
did  not  furnish  any  ground  for  his  expulsion  from  the  order.  If 
the  Brotherhood  of  Locomotive  Engineers  had  in  their  constitu- 
tion or  by-laws  provided  in  so  many  words  that  a  member  who 
should  testify  in  court  in  any  case  where  he  was  called  as  a  wit- 
ness should  be  expelled,  such  provision  would  be  a  nullity,  and 
would  not  be  enforced  in  any  court.  If  Thompson  was  wrong- 
fully expelled  through  procurement  of  the  Cotton  Belt  Railroad 
Company  by  a  conspiracy  and  combination  with  other  defend- 
ants named  because  he  wrote  the  Penniman  letter,  or  if  he  was 
expelled  because  he  had  done  what  was  charged  against  him  in 
the  second  specification  alone,  and  not  upon  the  first  charge,  then 
he  would  be  entitled  to  recover  against  the  railroad  company, 
and  against  such  of  the  other  defendants  as  conspired  and  acted 
with  it  and  against  the  order  which  expelled  Him  for  all  damages 
which  naturally  flowed  from  such  expulsion. 

If  the  plaintiff  shall  be  found  entitled  to  recover  against  the 
defendants,  his  recovery  should  be  for  actual  damages;  that  is, 
that  sum  of  money  which  would  compensate  him  for  the  pecun- 
iary losses  sustained  by  him  as  a  result  of  his  unlawful  expul- 
sion, and  also  such  sum  as  would  compensate  him  for  the  mental 
suffering  and  humiliation  that  was  caused  to  him  by  reason  of 
said  expulsion  and  by  reason  of  the  publication  of  the  same  in 
the  journal  of  the  order.  In  this  connection,  we  will  say  that  the 
value  of  the  insurance  policy  and  traveling  card  alleged  to  have 
been  forfeited  by  the  expulsion  would  be  proper  elements  of 
actual  damages  to  be  essessed  in  his  favor.  If  the  defendants 
or  either  of  them  were  actuated  by  malice  in  making  the  charges 
against  Thompson,  or  in  procuring  the  same  to  be  made  and  in 
prosecuting  the  same  before  the  order  thereby  procuring  his  expul- 
sion, then  the  plaintiff  may  in  the  discretion  of  the  jury  recover 
exemplary  damages  against  either  or  all  of  the  said  defendants 
in  such  sum  as  the  jury  may  believe  should  be  assessed  against 
the  said  defendants  or  either  of  them.  It  is  not  necessary,  as 
in  case  of  actual  damages  recovered,  that  all  of  the  defendants 
should  be  subjected  to  the  same  verdict  because  some  of  the  de- 
fendants may  have  acted  without  malice,  but  in  combination  with 
others,  and  as  to  such  defendants  there  would  be  no  right  to 
recover  exemplary  damages. 
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It  is  contended  that  the  plaintiff  could  not  maintain  this  action 
because  he  did  not  appeal  from  the  decision  of  P.  M.  Arthur, 
Grand  Chief  Engineer,  to  the  Grand  International  Division,  but 
this  is  not  a  proceeding  to  restore  him  to  his  membership.  It  is 
a  suit  for  damages  occasioned  by  his  expulsion,  and  one  in  which 
his  property  rights,  as  well  as  personal  rights,  are  involved.  We 
are  of  the  opinion  that  it  was  not  necessary  for  him  to  have  pros- 
ecuted his  appeal  further  than  he  did  before  instituting  his  suit 
for  damages.  Benson  v,  Screwmen's  Ben.  Ass*n,  2  Tex.  Civ.  App. 
66,  21  S.  W.  562 ;  Bauer  v,  Sampson  Lodge  K.  P.,  102  Ind.  262, 
1  X.  E.  571.  On  application  for  mandamus  to  restore  plaintiff 
to  membership,  the  court  would  not  take  jurisdiction  until  the 
applicant  had  exhausted  his  remedies  under  the  laws  of  the 
Brotherhood.  The  same  reason  does  not  apply  in  a  suit  for  dam- 
ages. The  right  to  apply  to  the  courts  for  redress  of  such  in- 
juries as  in  this  case  exists  in  favor  of  all  citizens,  and  could  not 
be  abridged  by  any  association  except  by  the  consent  of  the 
member.  The  defendants  have  no  ground  upon  which  to  stand 
in  demanding  that  the  remedy  of  appeal  should  be  exhausted 
before  they  are  called  upon  to  repair  the  injury  they  have  in- 
flicted upon  Thompson.  The  continuance  of  his  membership 
in  the  Brotherhood  does  not  concern  the  defendants. 

It  is  assigned  as  error  that  the  court  permitted  Thompson  in 
testifying  to  state  that  at  the  time  of  this  transaction  he  had  a 
home  of  his  own,  and  a  wife  and  two  children.  There  was  evi- 
dence which  raised  the  issue  of  exemplary  as  well  as  actual  dam- 
ages, and  it  was  permissible  to  prove  those  facts  so  as  to  deter- 
mine what  effect  upon  his  mind  and  upon  his  reputation  such  a 
proceeding  might  have.  The  testimony  was  admissible  from 
this  standpoint.  18  Am.  &  Eng.  Ency.  Law,  1096;  Cahill  v.  Mur- 
phy, 94  Cal.  29,  30  Pac.  195,  28  Am.  St.  Rep.  88;  Rhodes  v. 
Naglee,  66  Cal.  681,  6  Pac.  863;  Dixon  v.  Allen,  69  Cal.  528,  11 
Pac.  179;  Klump  v.  Dunn,  66  Pa.  141,  5  Am.  Rep.  355.  In  the 
case  last  cited  the  court  said :  **The  position  in  life  and  the  family 
of  the  plaintiff  are  always  important  circumstances  as  bearing 
upon  the  question  of  damages,  and  have  always  been  held  to  be 
admissible  in  evidence  for  that  purpose."  The  fact  that  Thomp- 
son testified  as  an  expert  when  he  was  not  or  that  he  received 
pay  for  his  testimony  to  which  he  was  not  entitled  is  irrelevant 
to  any  issue  presented  in  this  case.  The  charges  upon  which  he 
was  tried  do  not  allege  against  him  either  the  taking  of  improper 
fees  or  that  he  falsely  represented  himself  as  an  expert.  There- 
fore such  evidence  would  not  be  admissible  to  support  the  finding 
and  conclusion  of  the  Division  No.  201  upon  either  one  of  the 
charges  prosecuted  before  it. 

It  is  therefore  ordered  that  the  judgments  of  the  district  court 
and  Court  of  Civil  Appeals  be  reversed,  and  the  cause  remanded. 
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(Supreme  Court  of  Montana,  Oct.  24,  1908.) 
[97  Pac.   Rep.  944.] 

Words  and  Phrases— "Under  Full  Control."— "Under  full  control," 
used  in  a  railroad  company's  rules  requiring  trains  to  approach  and 
pass  through  yaijds  "under  full  control,"  as  understood  by  railroad 
men,  means  ready  to  stop  at  any  moment. 

Railroads — Injuries  to  Persons  on  Tracks — Freight  Conductor 
Checking  Cars — Actions — Contributory  Negligence. — A  freight  con- 
ductor of  experience,  who  had  brought  his  train  in  and  out  of  a  rail- 
road yard  at  least  50  times  in  eight  months,  and  therefore  presumably 
was  acquainted  with  the  danger  to  be  encountered  there,  proceeded  to 
check  the  cars  in  his  train  while  it  was  standing  on  a  siding  adjoining 
the  main  track,  on  which  a  passenger  train  was  momentarily  expected 
by  him  to  pass.  Several  switch  engines  were  at  work,  tending  to  ob- 
scure the  signals  and  noise  of  the  passenger  train.  He  could  have 
checked  the  cars  as  well  after  the  arrival  of  the  passenger  train  as  be- 
fore, but,  without  waiting,  he  walked  along  the  main  track  in  the  same 
direction  as  the  passenger  train  was  to  pass,  and  became  so  engrossed 
as  to  be  apparently  oblivious  to  his  surroundings.  Though  the  track 
behind  him  was  clear  for  a  long  distance,  he  did  not  turn  to  look,  nor 
did  he  notice  the  train's  whistle  as  it  approached,  though  he  would 
have  had  ample  time  to  step  from  the  track  before  he  was  struck. 
Held,  that  he  was  as  a  matter  of  law  guilty  of  contributory  negligence. 

Railroads — Injuries  to  Persons  on  Tracks — Actions — Contributory 
Negligence— Duty  to  Look  and  Listen. — A  railway  track  known  to  be 
constantly  in  use  is  itself  a  warning  of  danger,  and  one  attempting  to 
cross  it  should  look  and  listen,  and  failure  to  do  so  is  contributory 
negligence  which  will  preclude  a  recovery  for  a  resulting  injury,  and 
the  rule  applies  with  greater  reason  to  one  traveling  along  the  tracks 
especially  if  he  knows  that  a  train  is  momentarily  expected. 

Railroads — Injuries  to  Persons  on  Tracks — Duty  to  Look  and  Lis- 
ten— Application  of  Rule  to  Employees. — While  the  rule  is  not  strictly 
applicable  to  railroad  employees  who  are  expected  to  be  on  the  tracks 
in  the  discharge  of  their  duties,  and  may  rely  somewhat  upon  those 
moving  trains  to  give  signals  and  take  proper  precautions  to  prevent 
accidents,  it  is  applicable  with  more  or  less  strictness  in  view  of  the 
circumstances  of  the  particular  case,  since  employees  cannot  rely 
wholly  upon  precautions  by  others,  but  must  use  due  care  to  avoid 
danger. 

Negligence — Contributory  Negligence — Discovered  PeriL* — The 
general  rule  that,  where  one  negligently  puts  himself  in  a  place  of 

♦See  last  foot-note  appended  to  Powers  v.  Des  Moines  City  Ry.  Co. 
(Iowa),  29  R.  R.  R.  709,  52  Am.  &  Eng.  R.  Gas.,  N.  S.,  709;  first  foot- 
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danger,  he  is  as  a  matter  of  law  precluded  from  recovery  for  resul- 
tant injuries  inflicted  by  another,  is  subject  to  the  exception  that 
where  the  other  has  discovered  or  should  have  discovered  the  peril, 
and  that  the  imperiled  person  cannot  escape  or  does  not  try  to  do 
so,  he  must  use  reasonable  care  to  avoid  injuring  the  person,  and  a 
failure  to  do  so  renders  him  liable,  notwithstanding  the  injured  per- 
son's negligence. 

Railroads — Contributory  Negligence — Discovered  Peril — Applica- 
tion of  Rule.* — The  rule  applies  not  only  to  technical  trespassers  upon 
a  railway  track  in  the  way  of  passing  trains,  but  to  employees  who  are 
so  absorbed  in  the  performance  of  their  duties  that  they  do  not  ob- 
serve signals. 

Railroads — Injuries  to  Persons  on  Tracks— Contributory  Negligence 
— Discovered  Peril — Question  for  Jury. — Whether  an  engineer,  after 
discovering  the  peril  of  one  walking  on  the  track,  could,  by  exercising 
reasonable  care,  have  stopped  his  train  and  prevented  the  person's  in- 
jury held  to  be  for  the  jury. 

Negligence — Actions — Evidence — Custom. — Where  the  act  resulting 
in  an  injury  is  not  negligence  per  se,  it  is  competent  to  show  that 
others  experienced  in  the  same  business,  under  similar  circumstances, 
pursued  the  same  course,  but  such  evidence  is  inadmissible  where  the 
injury  has  no  connection  with  the  method  adopted. 

Railroads — Injuries  to'  Persons  on  Tracks — Actions — Evidence — 
Contributory  Negligence. — In  an  action  for  the  death  of  a  person 
killed  while  engaged  in  checking  cars,  where  it  appeared  that  the  in- 
jury resulted  from  decedent's  becoming  so  absorbed  in  his  duties  as 
to  be  oblivious  to  his  surroundings,  and  not  by  reason  of  his  method  of 
work,  evidence  that  the  method  used  in  railroad  yards  generally  was 
the  same  as  that  pursued  by  decedent  was  not  admissible,  since  it  did 
not  tend  to  rebut  the  presumption  of  decedent's  negligence. 

Railroads — Injuries  to  Persons  on  Tracks — ^Actions — Evidence — 
Contributory  Negligence. — In  an  action  for  the  death  of  a  railway  em- 
ployee while  checking  cars  in  a  customary  manner,  evidence  to  show 
that  the  company  had  acquiesced  in  the  custom,  and  was  therefore  es- 
topped to  assert  decedent's  negligence  in  observing  it,  was  properly 
excluded,  since,  if  the  observance  by  decedent  of  the  custom  did  not 
of  itself  constitute  negligence,  it  was  immaterial  whether  the  com- 
pany acquiesced  in  it  or  not,  and,  if  it  did,  decedent  could  not  excuse 
his  conduct  because  of  the  company's  passive  acquiescence  for  its  neg- 
ligence could  not  excuse  decedent's  negligence. 
■*■  ■  -  —  

note  appended  to  Southern  Rv.  Co.  v,  Stewart  (Ala.),  28  R.  R.  R. 
606,  51  Am.  &  Eng.  R.  Cas,,  N.  S.,  606. 

See  last  foot-note  appended  to  Kentucky,  etc.,  R.  Co.  v.  Snydor 
(Ky.),  17  R.  R.  R.  520,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  520  (right  to 
recover  against  the  master  for  injuries  to  servants  as  affected  by 
contributory  negligence  and  negligence  after  discovery  of  peril). 
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Contributory  Negligence.f — In  an  action  for  the  death  of  a  railway 
conductor  while  walking  on  a  main  track  checking  cars  in  his  freight 
train  on  an  adjoining  track,  evidence  to  show  that  at  times  the  space 
of  10  feet  between  the  main  track  and  the  one  occupied  by  the  train 
was  obstructed  so  that  it  could  not  be  used  as  a  passageway,  as 
ground  for  an  inference  that  it  was  so  obstructed  at  the  time  of  the 
accident,  and  could  not  have  been  used  by  decedent,  was  properly 
excluded,  since  it  did  not  tend  to  prove  that  the  space  was  not  avail- 
able as  a  passageway  when  the  accident  occurred. 

Appeal  for  District  Court,  Yellowstone  County;  Sydney  Fox, 
Judge. 

Action  by  Marie  Neary  and  others  against  the  Northern  Pa- 
cific Railway  and  another.  Judgment  for  defendants,  and 
plaintiffs  appeals.    Reversed  and  remanded  for  a  new  trial. 

E.  B.  Enterline  and  Walsh  &  Nolan,  for  appellants. 
Wallace  &  Donnelly,  J.  G.  Brozvn,  and  R.  F,  Gaines,  for  res- 
pondents. 

Brantly,  C.  J.  This  appeal  presents  for  review  a  judgment 
upon  a  verdict  directed  for  the  defendant  at  the  close  of  the 
evidence  submitted  by  the  plaintiff.  The^  action  was  brought  by 
the  plaintiff  Marie  Neary  in  her  own  right  as  the  widow  and  heir 
at  law  of  James  S.  Neary,  deceased,  and  as  the  guardian  of  her 
minor  children,  to  recover  damages  for  the  death  of  the  husband 
and  father,  which,  it  is  charged,  was  caused  by  the  negligence  of 
the  defendant  railway  company  and  its  engineer. 

The  defendant  company  owns  extensive  yards  at  Billings, 
Mont.  At  this  point  the  line  of  its  railroad  extends  east  and  west, 
with  a  slightly  downward  grade  toward  the  east.  There  are,  in- 
cluding the  main  line,  nine  parrellel  tracks.  To  the  left,  going  east 
on  the  main  line,  is  track  No.  1,  about  14  inches  lower  than  the 

tSee  first  foot-note  appended  to  Staples  v,  Rhode  Island  Sub.  Ry. 
Co.  (R.  I.),  27  R.  R.  R.  315,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  315;  first 
foot-note  appended  to  Finley  v.  Louisville  Ry.  Co.  (Ky.),  27  R.  R. 
R.  183,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  183;  first  foot-note  appended 
to  Southern  Ry.  Co.  v.  Winchester's  Ex'x  (Ky.),  26  R.  R.  R.  736, 
49  Am.  &  Eng.  R.  Cas.,  N.  S.,  736;  sixth  head-note  of  Dunbar  v.  Cen- 
tral Vt.  R.  Co.  (Vt.),  26  R.  R.  R.  413,  49  Am.  &  Eng.  R.  Cas.,  N.  S., 
413;  second  head-note  of  Di  Giorgio,  etc.,  Co.  (Md.),  26  R.  R.  R. 
343,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  343;  first  head-note  of  Union  Pac 
R.  Co.  V.  Edmondson  (Neb.),  26  R.  R.  R.  173,  49  Am.  &  Eng.  R. 
Cas.,  N.  S.,  173;  first  head-note  of  Central  of  Georgia  Ry.  Co.  (Ga.), 
26  R.  R.  R.  62,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  62;  first  head-note  of 
Weaver  v.  Southern  Ry.  Co.  (S.  Car.),  25  R.  R.  R.  749,  48  Am.  & 
Eng.  R.  Cas.,  N.  S.,  749;  last  head-note  of  Woodward  v.  Chicago, 
etc.,  Ry.  Co.  (C.  C.  A.),  25  R.  R.  R.  673,  48  Am.  &  Eng.  R.  Cas.,  N. 
S.,  673;  second  head-note  of  Lexington  Ry.  Co.  v.  Herring  (Ky.),  25 
R.  R.  R.  635,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  635. 
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main  line.  Measured  from  rail  to  rail,  the  distance  between  the 
main  line  and  thft  track  is  variously  stated  by  witnesses  at  from 

5  to  8  feet.  To  the  north  of  this  are  two  other  tracks,  designated 
as  the  "scale  lead"  and  the  "house"  tracks.  Immediately  to  the 
right  is  a  repair  track,  at  a  distance  of  10  feet  from  the  main 
track,  so  called  because  used  to  hold  cars  under-going  repairs. 
At  the  time  of  the  accident,  there  was  cars  on  this  track.  The 
other  tracks  are  further  toward  the  south.  The  defendant  com- 
pany and  the  Chicago,  Burlington  &  Quincy  Railway  Company 
make  joint  use  of  these  yards  and  tracks,  the  trains  of  the  latter 
leaving  its  line,  which  ends  at  Huntley,  12  miles  to  the  east,  and 
running  upon  the  main  line  of  the  defendant  company,  thence 
into  the  yards.  Under  this  arrangement,  Billings  becomes  the 
western  terminus  of  the  Chicago,  Burlington  &  Quincy  Line.  Its 
west-bound  trains  are  either  broken  up  at  this  point  or  are  trans- 
ferred to  the  defendant  company,  and  its  east-bound  trains,  ex- 
cept the  passenger  trains,  which  are  transferred  to  it  at  this  point 
by  the  defendant  company,  are  made  up  there.  The  employees  of 
both  companies  frequently  go  upon  all  of  these  tracks  in  the  per- 
formance of  their  duties.  The  deceased  was  in  the  employ  of  the 
Chicago,  Burlington  &  Quincy  Company  as  a  freight  conductor, 
and  had  brought  his  train  into  Billings  at  least  50  times  during 
the  previous  8  months.  The  yards  extend  through  the  central 
portion  of  the  city,  and  for  most  of  the  distance — several  thous- 
and feet — lie  within  the  city  limits.  On  the  morning  of  April 
29,  1905,  the  train  of  the  deceased,  having  been  made  up  for  an 
outgoing  run  to  Sheridan,  Wyo.,  was  standing  on  track  No.  1, 
headed  toward  the  east,  awaiting  the  coming  in  of  passenger  train 
No.  6  from  the  west  on  the  line  of  the  defendant  company.  The 
engine  was  attached  and  steam  was  up.  It  was  to  follow  train  No. 

6  to  Huntley,  where  the  latter  also  left  the  main  line  of  the  de- 
fendant company  and  became  No.  42  on  the  Chicago,  Burlington 
&  Quincy  Road.  Train  No.  6  was  due  at  9:10  o'clock.  While 
it  was  a  few  minutes  late,  its  arrival  was  momentarily  expected; 
in  fact,  it  arrived  nearly  on  time.  The  passenger  depot  is  near  the 
east  end  of  the  yards.  The  engine  of  the  outgoing  freight  train 
stood  at  a  point  about  800  feet  west  from  this  depot.  The  train 
was  about  1,300  feet  in  length,  thus  putting  the  caboose  attached 
to  its  rear  end,  about  2,100  feet  from  the  depot.  There  is  a 
street  crossing  about  300  feet  west  of  the  depot.  Witness  Gintz, 
who  was  a  brakeman  on  the  train  of  the  deceased,  testified  that 
about  9 :10  o'clock  he  came  to  the  caboose  to  change  his  shoes  and 
to  get  the  train  ready  to  leave;  that,  as  he  went  in,  he  met  the 
deceased  going  out  to  check  the  train — that  is,  to  take  the  num- 
bers, lettering,  etc.,  on  the  cars  constituting  it,  and  write  them  in- 
to his  designation  book — that  this  was  one  of  his  duties ;  that  he  did 
not  again  see  him  alive;  that  it  was  customary  for  one  checking 
trains  to  walk  along  on  the  right-hand  side  toward  the  engine  paral- 
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lei  to  the  train,  about  six  feet  distant,  in  order  to  obtain  an  easy 
view  of  the  numbers  arid  lettering;  that  when  in  the  yards,  as  in 
this  instance,  the  conductor  in  checking  his  train  walks  between 
the  rails  of  the  track  immediately  to  the  right,  because  the  num- 
bers are  on  the  right,  if  the  track  is  clear;  that  this  was  the  cus- 
tomary way  of  checking  trains  in  the  Billings  yards;  that  a 
distance  of  6  feet  from  the  train  as  it  stood  that  morning  would 
put  the  deceased  between  the  rails  of  the  main  track;  that  the 
main  track  to  the  west  for  3j/^  miles  is  straight  and  the  view  un- 
obstructed ;  that  a  few  minutes  after  entering  the  caboose  he  heard 
the  noise  of  train  No.  6,  about  half  a  mile  away,  and  saw  it 
through  the  rear  door ;  that  it  passed  the  caboose,  being  then  with- 
in the  city  hmits,  at  the  rate  of  25  to  30  miles  per  hour ;  and  that, 
as  it  did  so,  the  whistle  was  blown,  giving  a  rooling  sound. 
From  statements  of  a  witness  who  was  at  the  passenger  depot 
waiting  for  the  incoming  train,  and  another  who  was  standing  in 
the  yards  between  the  main  line  and  track  No.  1,  about  200  yards 
away,  and  witnessed  the  accident  from  that  point,  it  appeared 
that  the  deceased  was  at  that  time  engaged  in  checking  his  train, 
walking  eastward  between  the  rails  of  the  main  line.  The  latter 
of  these  states  that  he  heard  a  whistle,  and,  upon  turning  to  look, 
saw  the  train  within  "a  rail  and  a  half"  of  the  deceased,  and  that 
immediately  afterwards  it  struck  him,  throwing  him  in  the  air 
half  as  high  as  a  box  car  to  the  right.  The  deceased  seemed  to 
be*  writing,  standing  with  his  back  toward  the  incoming  train. 
When  the  train  was  stopped,  immediately  after  the  collision,  the 
body  of  the  deceased  was  found  lying  opposite  one  of  the  pull- 
man  cars  attached  to  train  No.  6,  close  to  the  repair  track,  and 
about  600  feet  from  the  caboose.  It  was  picked  up,  and  taken  on 
the  train  to  the  depot.  The  other  witness  stated  that  he  was 
standing  at  the  passenger  depot  observing  the  train  as  it  came  in  ; 
that  he  did  not  hear  the  whistle ;  that  he  saw  no  emission  of  steam ; 
and  that  he  did  not  hear  the  bell  ring.  This  train  consisted  of 
9  cars,  and  was  about  600  feet  in  length.  By  the  applicatipn  of 
air  brake,  such  a  train  could  be  stopped  within  250  or  300  feet 
when  going  at  the  rate  of  25  or  30  miles  per  hour.  If  going 
at  the  rate  of  6  miles  per  hour,  it  could  be  stopped  within  a 
distance  of  6  feet.  Application  of  the  air  brake  in  emergencies 
— that  is,  with  full  braking  power — would  cause  passengers  in 
the  Pullman  to  experience  a  jar.  None  was  felt  by  the  stopping 
of  the  train  at  this  time.  Several  switch  engines  were  at  work 
in  the  yards,  making  more  or  less  noise.  Train  No.  6  was  due 
to  leave  at  9:30.  The  employees  of  the  Chicago,  Burlington  & 
Quincy  Company  had  time  cards  showing  the  hour  of  its  depart- 
ure from  Billings,  but  none  of  the  hour  of  arrival.  The  atmos- 
phere was  clear,  and  the  sight  and  hearing  of  the  deceased  were 
good.  There  was  an  ordinance  of  the  city  of  Billings  in  force  at 
the  time  declaring  it  unlawful  to  move  trains  within  the  city 
limits  at  a  rate  of  speed  exceeding  six  miles  per  hour.    A  rule 
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of  the  defendant  company,  introduced  in  evidence,  is  as  follows : 
*'(a)  All  trains  must  approach  terminals,  the  ends  of  double 
tracks,  junctions,  railroad  crossings  at  grade,  and  drawbridges 
prepared  to  stop,  and  must  not  proceed  until  switches  or  signals 
are  seen  to  be  right,  or  the  track  seen  to  be  clear.  Where  re- 
quired by  law,  all  trains  must  stop,  (e)  All  trains  must  approach 
?nd  pass  through  yards  under  full  control."  The  words  **under 
full  control,"  as  used  in  this  rule,  are  understood  by  railroad  men 
to  mean  **ready  to  stop  at  any  moment ;  there  is  danger  ahead." 

The  complaint  alleges  that  the  deceased  was  upon  the  track  in 
the  performance  of  his  duties:  that  his  presence  there  was  well 
known  to  the  defendant  Frost,  who  was  driving  the  engine  of 
the  passenger  train;  that  he,  through  gross  and  wanton  neg- 
ligence, failed  to  give  any  signal  of  the  train's  approach;  that 
through  his  gross  and  wanton  negligence  he  was  running  at  an 
unlawful  and  dangerous  rate  of  speed;  that  because  of  these 
gross  and  wanton  acts  of  negligence  he  fails  to  stop  the  train,  and 
thus  prevent  the  accident;  and  hence  that  the  death  of  the  de- 
ceased was  due  to  the  gross  and  wanton  negligence  of  the  de- 
fendants. The  defendants  allege  that  the  death  of  the  deceased 
was  due  to  his  own  negligence.  The  trial  of  issues  resulted  as 
above  stated.  The  principal  questions  presented  for  decision 
are  two:  (1)  was  the  deceased  as  a  matter  of  law  guilty  of  con- 
tributory negligence?  (2)  Is  contributory  negligence  a  bar  to 
recovery  in  this  case? 

1.  The  first  of  these  questions  must,  we  think,  be  answered  in 
the  affirmative.  But  one  legitimate  inference  can  be  drawn 
from  the  facts  stated.  The  deceased  was  a  man  of  experience — so 
much  so  that  he  had  been  put  in  charge  of  a  train.  He  had  been 
in  and  out  of  these  yards  many  times  during  the  preceding  eight 
months,  and  must  be  presumed  to  have  been  acquainted,  not  only 
with  the  hazardous  character  of  his  employment  generallv,  but 
also  with  the  special  dangers  to  be  encountered  there ;  for  he  had 
performed  the  same  duties  there  at  least  fifty  times  during  these 
months.  Several  switch  engines  were  at  work  and  the  noise  from 
them  tendered  necessarily,  as  he  knew,  to  obscure  more  or  less  the 
signals  and  noise  of  the  east-bound  train,  which  he  momentarily 
expected  to  arrive.  So  far  as  the  proof  shows,  he  could  have 
checked  his  train  as  well  after  the  arrival  of  train  6.  With  this 
experience  and  knowledge,  he  left  the  caboose  of  his  train  at  a 
time  when  there  was  no  passing  necessity  or  emergency  calling 
him,  got  upon  the  track  upon  which  the  train  was  expected,  the 
most  perilous  position  he  could  have  assumed,  and  proceeded  in 
the  opposite  direction  to  check  his  train,  allowing  himself  to  be- 
come so  absorbed  in  his  task  as  to  be  apparently  entirely  oblivious 
of  his  surroundings.  The  track  was  clear  behind  him  for  a  long 
He  did  not  turn  to  look,  nor  did  he  notice  the  sound 
of  the  whistle  as  the  train  approached,  a  fact  which  emphasizes  his 
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inattention.    He  had  ample  time  to  step  oflF  the  track  no  matter 
what  the  rate  of   speed  was  at  which   the   train   approached, 
or  whether  it  was  running  in  violation  of  the  rule  or  the  ordinance 
or  not.  The  slightest  attention  would  have  prevented  the  col- 
lision.   Assuming  that  he  would  ordinarly  have  had  a  right  to 
proceed  between  the  rails  as  he  did,  instead  of  upon  the  vacant 
space  between  the  tracks,  this  did  not  excuse  him  from  the  exercise 
of  at  least  ordinary  care  and  diligence  to  preserve  his  own  safety. 
A  railway  track,  known  to  be  constantly  in  use,  is  itself  a  warning 
of  danger.     It  is  the  duty  of  one  attempting  to  cross  it  to  look 
and  listen.   Failure  to  use  this  precaution  is  such  contributor)'  neg- 
ligence as  to  preclude  recovery  for  an  injury  inflicted  by  a  pass- 
ing train.    Hunter  v,  Montana  Central  Ry.  Co.,  22  Mont.  525,  57 
Pac.  140;  Railroad  Co.  v,  Houston,  95  U.  S.  697,  24  L.  Ed.  452; 
Elliott  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  150  U.  S.  245,  14  Sup. 
Ct.  85,  37  L.  Ed.  1068.  With  greater  reason  does  the  principle  ap- 
ply to  one  who  goes  upon  the  track  and  travels  laterally  along  it 
(Kenna  v.  Central  Pac.  R.  R.  Co.,  101  Cal.  26,  35  Pac.  332),  es- 
pecially so  if  he  knows  that  a  train    is  momentarily    expected. 
While  the  rule  stated  by  these  cases  may  not  be  applied  strictly 
to  the  employees  of  a  railway  company  who,  in  the  discharge  of 
their  duties,  are  expected  or  required  to  be  upon  or  near  the  track, 
yet  to  say  that  it  has  no  application  would  be  equivalent  to  an 
unqualified  statement  of  a  rule  that  would  in  all  cases  absolve 
the  employees  from  using  ordinary  care  for  their  own  safety. 
They  have  a  right  to  rely  to  some  extent  upon  the  persons  in 
charge  of  moving  trains  to    give  the    proper    signals    and    to 
take  proper  precautions  to  prevent  accidents,  but  they  have  no 
right  to  rely  wholly  upon  them,  but  must  use  due  care  to  avoid 
danger.  '  And  that  this  rule  is  applied  with  more  or  less  strictness, 
in  view  of  the  circumstances  of  the  particular  case,  is  shown  by 
the  decisions  of  the  courts  generally.     Keefe  v,  C.  &  N.  M.  Ry. 
Co.,  92  Iowa,  182,  60  N.  W.  503,  54  Am.  St.  Rep;  542;  Cahill  r, 
C.  &  A.  Ry.  Co.,  205  Mo.  393,  103  S.  W.  532;  St.  Jean  v.  Boston 
&  M.  R.  Co.,  170  Mass.  213,  48  N.  E.  1088;  Wilber  z\  Central 
Ry.  Co.,  86  Wis.  535,  57  N.  W.  356;  Collins  v,  Burlington,  C.  R. 

6  N.  Ry.  Co.,  83  Iowa,  346,  49  N.  W.  848;  Carlson  v.  Cincinnati, 
S.  &  M.  R.  Co.,  120  Mich.  481,  79  N.  W.  688;  Chicago,  B.  &  Q. 
Ry.  Co.  V.  Yost,  56  Neb.  439,  76  N.  W.  901 ;  Brady  z\  New  York, 
N.  H.  &  H.  R.  R.  Co.,  20  R.  I.  338,  39  Atl.  186;  Harrison  v. 
Texas  Pac.  Ry.  Co.  (Tex.  Civ.  App.)  31  S.  W.  242;  Aerkfetz 
V,  Humphreys,  145  U.  S.  418,  12  Sup.  Ct.  835,  36  L.  Ed.  758; 
Elliott  V.  Railway  Co.,  150  U.  S.  245,  14  Sup.  Ct.  85,  37  L.  Ed. 
1068;  Dyerson  v.  Union  Pac.  R.  Co.,  74  Kan.  528,  87  Pac.  680, 

7  L.  R.  A.  (N.  S.)  132;  Buckmaster  v.  C.  &  N.  N.  W.  R.  Ry. 
Co.,  108  Wis.  353,  84  N.  W.  845 ;  Sours  v.  Railway  Co.,  84  Minn. 
230,  87  N.  W.  766;  Sharp  r.  Railway  Co.,  161  Mo.  214,  61  S.  W. 
829.    The  rule  is  a  just  one,  and  is  necessary  to  the  successful 
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operation  of  railways.  Otherwise  the  empioyee  would  be  excused 
entirely  from  the  use  of  his  faculties,  and  the  necessity  cast  upon 
the  employer  to  provide  for  his  safety  would  make  him  practically 
an  insurer. 

2.  But  it  is  not  an  invariable  rule  that,  where  one  through  his 
own  negligence  puts  himself  in  a  place  of  danger,  he  is  for  this 
reason  alone  as  a  matter  of  law  denied  recovery  for  injuries  in- 
flicted by  another.  The  general  rule  that  one's  own  negligence  in 
such  case  precludes  recovery  is'  subject  to  the  qualification  that, 
where  the  defendant  has  discovered  or  should  have  discovered 
the  peril  of  the  plaintiff's  or  decedent's  position,  and  it  is  apparent 
that  he  cannot  escape  therefrom  or  for  any  reason  does  not  make 
an  effort  to  do  so,  the  duty  becomes  imperative  for  the  defend- 
ant to  use  all  reasonable  care  to  avoid  the  injury;  and,  if  this  is 
not  done,  he  becomes  liable,  notwithstanding  the  negligence  of 
the  injured  party.  And  this  is  true,  not  only  as  to  technical  tres- 
passers upon  a  railway  track  in  the  way  of  passing  trains,  but 
olso  as  to  employees  who  may  become  so  absorbed  in  the  per- 
formance of  their  duties  that  they  do  not  observe  signals.  In  no 
case  may  the  railway  company,  after  the  peril  becomes  apparent 
to  those  in  charge  of  a  train,  and  especially  so  after  it  is  obvious 
that  the  danger  is  not  appreciated  by  the  person  in  the  perilous 
situation,  omit  any  reasonable  effort  to  stop  the  train  and  prevent 
injury.  On  this  subject  it  is  said  by  Mr.  Thompson  in  his  work  on 
Negligence :  "It  must  be  kept  in  mind  that  this  obligation  of  care 
and  etfort  does  not  necessarily  commence  at  the  time  when  the 
men  who  are  driving  the  train  see  the  trespasser  on  the  track,  for 
he  may  be  a  mile  away,  and  in  no  immediate  danger.  It  arises 
at  the  moment  when  he  is  seen  to  be  in  a  perilous  situation.  Then, 
but  not  until  then,  the  effort  to  stop  the  train  must  commence. 
In  fact,  the  language  of  most  of  the  decision  which  speak  upon 
this  question  speak  of  obligation  of  care  and  effort  in  favor 
of  the  trespasser  as  arising  at  the  point  of  time  when  his  per- 
ilous situation  is  discovered  or  is  known.  They  must  have  be- 
come aware  both  of  his  presence  and  his  peril.  When  this  con- 
dition arises,  their  obligation  of  care  and  effort  to  avert  injuring 
him  is  exactly  the  same  as  though  he  were  lawfully  upon  the 
track.  Where  those  who  are  driving  the  train  fail  in  the  dis- 
charge of  this  duty  after  discovering  the  perilous  situation  of  the 
trespasser,  his  contributory  negligence  in  getting  himself  into  the 
dangerous  situation  is  eliminated  from  the  case.  *  *  *  This  duty 
is  stronger  and  clearer  in  regard  to  employees  working 
upon  the  track,  because  they  are  rightfully  there,  and  their  pres- 
ence is  always  to  be  anticipated  by  the  engineer,  and  he  conse- 
quently bound,  in  the  exercise  of  reasonable  care,  to  give 
them  signals  of  the  approach  of  his  train.  Their  posi- 
tion, on  the  other  hand,  is  that  of  men  absorbed  in 
their     work,     entitled     to  presume  that  the     signals  will     be 
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given.  Moreover,  if,  by  reason  of  being  absorbed  in  their 
work,  they  fail  to  heed  the  signals,  the  law  will  extend  some  in- 
dulgence to  their  negligence,  and  will  not  exonerate  the  company 
if  the  engineer,  seeing  that  they  did  not  heed  the  signals  and 
attempt  to  leave  the  track,  fails  to  make  any  effort  to  stop  his 
ttain,  if  there  is  time  to  do  so,  so  as  to  avoid  injuring  them."  2 
Thompson  on  Neligence,  §  1735  And,  as  pointed  out  by  this 
author,  it  is  frequently  a  questipn  of  fact  as  to  whether  the 
railway  company  has  observed  all  the  required  precautions. 

There  are  many  cases  in  the  books  where  it  has  been  held 
upon  conditions  very  similar  to  those  shown  in  this  case  that 
the  negligence  of  the  employees  as  a  matter  of  law  precludes  a 
recovery;  but  we  are  of  the  opinion  that  the  facts  stated  here 
made  a  case  for  the  jury.  The  train  was  running  at  an  extraordi- 
nary and  illegal  rate  of  speed,  and  does  not  appear  to  have  been 
under  full  control  as  required  by  the  rule.  Even  so,  it  could  have 
been  popped  within  300  feet.  The  decedent  was  apparently  busy 
checking  his  train,  and  so  completely  absorbed  in  his  task  that  he 
was  unconscious  of  his  peril.  The  engineer  evidently  saw  him,  for 
the  evidence  tends  to  show  that  he  sounded  the  whistle.  If  this 
was  done  while  the  train  was  near  the  caboose,  he  had  more  than 
twice  the  distance  necessary  to  stop  the  train.  If  it  was  not  done 
until  he  was  within  a  rail  and  a  half  of  the  deceased,  and  while 
going  at  the  rate  of  thirty  miles  an  hour,  this  precaution  would 
seem  to  have  been  entirely  ineffectual  and  useless,  for  the  dece- 
dent was  still  so  absorbed  in  his  work  that  he  did  not  notice  it, 
and,  if  he  had  done  so,  had  then  less  than  three  seconds  to  get 
out  of  the  way;  whereas,  if  the  engineer  had  been  obeying  the 
ordinance  and  had  his  train  under  full  control,  it  could  have 
been  brought  to  a  standstill  within  six  feet.  Prima  facie  the 
facts  give  room  for  an  inference  of  reckless  and  wanton  negli- 
gence, justifying  a  recovery  in  the  absence  of  countervailing  evi- 
dence. Such  is  the  variety  of  incident  entering  into  each  case 
that  it  is  difficult  to  fiud  any  two  alike,  and  each  must  be  deter- 
mined by  its  own  facts  and  circumstances.  The  following,  how- 
ever, are  more  or  less  in  point,  to  the  effect  that  a  trial  court 
may  not,  under  such  circumstances,  conclude  as  a  matter  of  law 
that  the  defendant  had  discharged  itself  from  liability  by  observ- 
ing all  the  precautions  which  the  emergency  required:  Riley  z\ 
Northern  Pac.  Ry.  Co.,  36  Mont.  535,  93  Pac.  948;  Louisville  & 
N.  R.  Co.  V.  Morlay,  86  Fed.  240,  30  C.  C.  A.  6 ;  Bouwmeester 
V,  Grand  R.  &  I.  R.  Co.,  63  Mich.  557,  30  N.  W.  337;  Kelley  r. 
Chicago,  B.  &  Q.  R.  Co.,  118  Iowa,  387,  92  N.  W.  45;  Louis- 
ville &  N.  R.  Co.  V.  Trammell,  93  Ala.  350,  9  South.  870;  Watts 
z'.  Richmond  &  D.  R.  Co.,  89  Ga.  277,  15  S.  E.  365;  Kansas  & 
Ark.  \^  Ry.  Co.  v.  Fitzhugh,  61  Ark.  341,  33  S.  W.  960,  54  Am. 
St.  Rep.  211;  St  Louis  S.  W.  Ry.  Co.  v.  Bishop,  14  Tex.  Civ. 
App.  504,  37  S.  W.  764;  Erickson  v,  St  Paul  &  D.  R.  Co.,  41 
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Minn.  500,  43  N.  W.  332,  5  L.  R.  A.  786.  In  this  last  case  the 
court,  in  considering  the  question  here  presented,  said:  "The 
court,  at  the  request  of  plaintiff,  charged  the  jury:  *If  the  en- 
gineer or  person  in  charge  of  the  train  which  struck  plaintiff,  in 
approaching  him  there  at  work,  saw  him  there  at  work  in  a  dan- 
gerous position  close  to  the  track,  and  that  he  made  no  attempt  to 
avoid  the  approaching  train,  it  was  his  duty,  not  only  to  warn 
plaintiff  by  the  usual  signal,  but  also,  if  there  was  time  enough,  to 
stop  the  train,  then  not  stopping  the  train  was  negligence,  and  un- 
der those  circumstances  it  is  no  defense  to  say  that  plaintiff  was 
guilty  of  contributory  negligence/  Of  course,  the  mere  fact  that 
the  engineer  failed  to  stop  the  train  after  he  saw  the  plaintiff, 
even'if  there  was  time  to  do  so,  would  not  render  the  defendant 
liable,  provided  the  proper  signals  of  warning  had  been  given.  The 
employees  of  the  company  would  have  a:  right  to  presume  that 
the  men  had  the  faculties  to  appreciate  the  danger  of  their  situa- 
tion, and,  upon  hearing  the  signal,  would  use  them  accordingly. 
But  no  degree  of  negligence  on  the  part  of  man  would  justify  an 
engineer  in  running  over  him.  Hence,  if,  after  giving  the  proper 
signal,  the  engineer  sees  that  a  person  in  a  position  of  imminent 
danger  does  not  hear  or  comprehend  the  signals,  and  hence  is 
making  no  effort  to  escape,  it  is  his  duty  to  stop  his  train  if  there 
is  still  time  to  do  so  before  running  over  him.  Not  to  do  so  would 
be  a  willful  and  wanton  act,  against  which  no  amount  of  neg- 
ligence on  part  of  the  person  injured  would  be  a  defense." 

We  do  not  desire  to  be  understood  as  saying  that,  upon  the 
evidence  submitted  in  this  case,  it  was  the  duty  of  the  engineer 
to  stop  the  train.  We  do  wish  to  be  understood,  however,  as 
holding  that  the  defendants  were  guilty  of  gross  negligence  in 
running  the  train  as  they  did,  in' violation  of  the  ordinance;  and 
that,  taking  into  consideration  this  fact,  together  with  the  other 
facts  admitted  to  be  established  by  the  evidence,  it  was  not  the 
province  of  the  court  to  determine  as  a  matter  of  law  whether 
the  defendants  by  the  exercise  of  reasonable  care  could  have 
stopped  it  and  saved  the  decedent's  life.  This  phase  of  the  case 
should  have  been  submitted  to  the  jury  under  proper  instruc- 
tions. 

3.  Three  question  have  been  submitted  touching  the  action 
of  the  court  in  excluding  evidence:  (a)  Plaintiff  sought  to  show 
that  the  deceased,  in  proceeding  along  the  track  to  check  his  train, 
adopted  the  course  customarily  pursued  in  railroad  yards  general- 
ly. The  court  admitted  the  evidence  as  to  the  custom  in  the  Boil- 
ings yards,  but  excluded  that  tending  to  show  that  it  was  the  same 
as  in  yards  elsewhere.  Under  the  view  we  have  taken  of  this 
case,  there  was  no  error  in  the  ruling.  We  have  concluded  that 
the  deceased  was  guilty  of  negligence  in  becoming  so  entirely 
absorbed  in  his  duties  as  to  fail  to  abserve  his  surroundings. 
The  evidence  as  to  custom  had  no  tendency  to  rebut  the  presump- 
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tion  of  negligence  arising  from  this  fact.  If  there  were  any 
ground  in  the  evidence  for  an  inference  that  the  deceased  would 
not  have  been  killed  but  for  his  inattention,  and  it  were  a  question 
merely  as  to  the  course  pursued  by  him,  the  evidence  would  have 
been  competent  to  overcome  and  rebut  any  possible  inference 
of  negligence  which  might  have  been  drawn  from  the  fact  that 
he  was  killed  because  he  chose  to  walk  along  the  track.  Where 
the  act  resulting  in  the  injury  is  not  negligence  per  se,  it  is  com- 
petent to  show  that  other  persons  experienced  in  the  same  bus- 
iness, under  similar  circumstances,  pursued  the  same  course. 
Prosser  v.  Montana  Central  R.  R.  Co.,  17  Mont.  372,  43  Pac.  81, 
30  L.  R.  A.  814;  Labatt  on  Master  and  Servant,  §  353.  Such 
evidence  cannot  avail,  however,  where  the  injury  has  no  connec- 
tion with  the  course  of  action  adopted,  (b)  In  this  connection, 
an  employee  of  the  Northern  Pacific  Railroad  Company  was 
asked  what  he  knew  of  any  effort  at  any  time  by  the  authorities 
of  the  company  to  prevent  the  checking  of  trains  in  the  manner 
pursued  by  the  deceased.  He  was  not  permitted  to  answer.  This 
was  an  effort  to  show  that  the  company  acquiesced  in,  or  tacitly- 
approved,  the  custom  pursued,  and  was  therefore  estopped  to 
claim  that  the  deceased  was  negligent  in  observing  it.  If  observ- 
ance of  the  custom  did  not  itself  involve  negligence  on  the  part 
of  the  deceased,  it  was  not  material  whether  the  company  ac- 
quiesced in  it  or  not.  If  it  did,  the  deceased  could  not  justify  or 
'  excuse  his  conduct  because  of  the  passive  acquiescence  of  the  de- 
fendant; for,  though  the  defendant  company  was  negligent,  this 
negligence  could  not  excuse  negligence  on  the  part  of  the  de- 
ceased. The  evidence  was  properly  excluded,  (c)  Evidence 
was  also  excluded  which  tended  to  show  that  at  times  the  space 
of  10  feet  between  the  main  and  repair  tracks  was  obstructed  so 
that  it  could  not  be  used  as  a  passageway  to  furnish  ground  for 
an  inference  that  it  was  so  obstructed  on  the  day  of  the  accident, 
and  could  not  have  been  used  by  the  deceased.  This  was  properly 
excluded.  It  had  no  tendency  to  establish  the  fact  that  the  space 
in  question  was  so  obstructed  on  the  day  of  the  accident  that  it 
could  not  have  been  used.  The  fact  that  a  space  is  sometimes 
obstructed  is  no  proof  of  the  fact  that  it  is  always  obstructed,  or 
that  it  is  obstructed  at  any  particular  time. 

For  the  reason  stated,  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 

HoLi^oWAY  and  Smith,  JJ.,  concur 
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(Supreme  Court  of  Georgia,  Nov.  11,  1908.     Rehearing  Denied  Dec. 

10,    1908.) 

[63  S.  E.  Rep.  19.] 

Master  and  Servant — Injury  to  Servant — Defects  in  Appliances — 
"Defect  in  the  Way  or  Track."* — Under  the  construction  placed  by 
the  Supreme  Court  of  Alabama  upon  the  subsection  of  the  employ- 
er's liability  act  of  that  state  (Code  1896,  §  1749;  Code  1907,  §  3910), 
which  provides  that  an  employer  is  liable  for  a  personal  injury  re- 
ceived by  his  employee,  "when  the  injury  is  caused  by  any  defect  in 
the  ways,  works,  machinery,  or  plant  connected  with  or  used  in  the 
business  of  *  *  *  the  employer,"  a  wire  stretched  over  and  across 
the  track  of  a  railroad  company,  not  sufficiently  high  above  a  freight 
car  running  on  the  track  to  permit  an  employee  standing  on  the  top 
of  such  car  to  safely  pass  under  the  wire,  does  not  constitute  a  "de- 
fect in  the  way  or  track,"  where  there  is  nothing  to  indicate  that  such 
wire  is  not  a  mere  movable  object  temporarily  placed  too  near  the 
track. 

(Syllabus  by  the   Court.) 

Error  from  Superior  Court,  Chatham  County;  Geo.  T.  Cann, 
Judge. 

Action  by  W.  S.  Hubbard  against  the  Central  of  Georgia  Rail- 
way Company.  Judgment  for  defendant,  and  plaintiff  brings  er- 
ror.  Affirmed. 

W.  S.  Hubbard  brought  an  action  against  the  Central  of  Geor- 
gia Railway  Company  for  the  recovery  of  damages  for  the  loss 
of  services  of  his  minor  son,  D.  E.  Hubbard.  The  substance  of 
the  peition,  now  material,  was :  Plaintiff's  son  was  in  the  employ- 
ment of  the  defendant  as  a  flagman,  and  while  standing  on  the 
top  of  a  freight  car  of  defendant,  in  the  discharge  of  his  duties, 
in  the  state  of  Alabama,  was  struck  by  a  wire  stretched -over  and 
across  the  track  upon  which  the  car  was  running,  and  thereby 
pulled  from  the  train  and  injured  in  the  manner  described,  caus- 
ing the  loss  of  services  as  set  forth.  By  amendment  it  was  al- 
leged that  the  wire  so  stretched  by  the  agents  or  employees  of 
the  defendant,  or  permitted  to  be  so  stretched  by  some  other  per- 
sons with  the  consent  and  knowledge  of  the  defendant,  was  not  of 
sufficient  height  above  the  top  of  a  freight  car  to  permit  a  man 
standing  thereon  to  safely  pass  under  the  wire,  which  fact  defend- 
ant knew,  or  by  the  exercise  of  ordinary  care  should  have  known, 
and  that  defendant  was  negligent  in  allowing  the  wire  to  be 

♦See  extensive  note,  29  R.  R.  R.  42,  52  Am.  &  Eng.  R.  Cas.,  N. 
S.,  42. 
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stretched  and  to  remain  so  stretched.  The  petition  further  alleged : 
"Par.  8.  Your  petitioner  shows  that  the  said  D.  E.  Hubbard  was 
at  the  time  of  said  accident  entirely  free  from  fault,  and  that 
the  accident  and  injuries  resulted  from  a  failure  on  the  part  of 
the  officers,  agents,  servants  and  employees  of  said  defendant 
company  to  exercise  ordinary  and  reasonable  care  to  prevent  said 
accident.  *  *  * 

Par.  10.  Your  petitioner  shows  that  the  law  of  the  "state  of  Ala- 
bama governing  in  such  cases  is  as  follows:  'Vol.  1,  Civil  Code 
of  Alabama  1896,  §  1794:  Liability  of  the  Master  or  Employer 
to  a  Servant  or  Employee  for  Injuries.— When  a  personal  in- 
jury is  received  by  a  person  or  employee  in  the  service  or  business 
of  the  master  or  employer,  the  master  or  employer  is  liable  to 
answer  in  damages  to  such  servant  or  employee,  as  if  he  were  a 
stranger,  and  engaged  in  such  service  or  employment,  in  the 
cases  following:  1.  When  the  injury  is  caused  by  any  defect  in 
the  condition  of  the  ways,  works,  machinery  or  plant  connected 
with  or  used  in  the  business  of  the  master  or  employer.  *  *  *  But 
the  master  or  employer  is  not  liable  under  *  *  *  subdivision  1,  un- 
less the  defect  therein  mentioned  arose  from,  or  had  not  been  dis- 
covered or  remedied,  owing  to  the  negligence  of  the  master  or 
employer,  or  of  some  person  in  the  service  of  the  master  or  em- 
ployer, and  intrusted  by  him  with  the  duty  of  seeing  that  the 
ways,  work,  machinery  of  plant  were  in  proper  condition.'  *  *  * 

"Par.  12.  Your  petitioner  shows  that  said  injury  was  caused  by 
reason  of  «a  defect  in  the  condition  of  the  way  connected  with 
and  used  in  the  business  of  the  defendant  company;  said  defect 
being  the  wire  stretched  across  said  way  in  the  manner  hereto- 
fore shown. 

"Par.  13.  Y<5ur  petitioner  shows  that  said  accident  and  injuries 
arose  from  a  defect  of  the  way  hereinbefore  mentioned,  and 
that  said  defendant  company,  its  officers,  agents,  and  employees 
intrusted  with  the  duty  of  seeing  that  the  way  was  in  proper  con- 
dition, were  negligent  in  not  discovering  and  remedying  said 
defect.  *.  *  * 

"Par.  15.  Your  petitioner  alleges  that  each  and  all  of  said  acts 
or  failure  in  connection  with  the  stretching  of  said  wire  above 
described  constituted  negligence  on  the  part  of  the  defendant 
company,  and  was  the  cause  of  said  accident  and  injuries." 

The  petition  was  demurred  to  on  several  grounds,  one  of  which 
was:  "Because  it  appears  by  the  petition  that  the  wire  alleged 
to  have  been  stretched  across  this  defendant's  track  was  a  foreign 
substance  or  obstacle  having  no  connection  with  or  relation  to 
the  defendant's  track,  and  was  not  a  defect  in  the  ways,  works, 
machinery,  or  plant  connected  with  or  used  in  the  business  of 
this  defendant."  This  ground  was  sustained,  and  the  petition 
dismissed,  whereupon  the  plaintiff  excepted. 
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Thos.  E.  Watson,  Green  &  Watson,  and  Wiggs,  Oliver,  Gazan 
&  Oliver,  for  plaintiff  in  error. 

Lawton  &  Cunningham  and  H,  W.  Johnson,  for  defendant  in 
error. 

Fish,  C.  J.  (after  stating  the  fact  as  above).  As  will  have 
been  noticed,  in  reading  the  above  statement  of  facts,  the  case 
was  not  laid  upon  any  alleged  common-law  liability  of  a  master 
to  his  servant  for  injuries  caused  by  a  defect  in  the  premises  or 
appliances  of  the  business,  but  was  expressly  and  specifically 
predicated,  in  the  petition,  alone  upon  the  statute  of  Alabama, 
which  was  in  terms  set  forth,  and  the  liability  claimed  was  def- 
initely based  upon  that  portion  of  subdivision  1  of  the  statute, 
quoted,  which  provides  that  the  employer  shall  be  liable  when  a 
personal  injury  received  by  his  employee  is  caused  by  reason  of 
any  defect  in  the  condition  of  the  way  connected  with  or  used 
in  the  business  of  the  employer.  This  will  be  seen  by  reference 
to  paragraphs  12  and  13  of  the  petition,  which  are  quoted  above. 
Counsel  for  plaintiff  in  error,  in  their  brief  filed  in  this  court, 
say :  "This  action  is  based  on  subsection  1  of  the  statute  of  Ala- 
bama, contained  in  section  1749  of  the  Civil  Code  of  Alabama  of 
1896,  which  subsection  makes  the  master  liable  to  answer  in 
damages  to  a  servant  injured  while  in  the  employment  of  the 
master,  'when  the  injury  is  caused  by  reason  of  any  defect  in 
the  condition  of  the  ways,  works,  machinery,  or  plant  connected 
with  or  used  in  the  business  of  the  master  or  employer,' "  and 
that  "the  sole  question  now  presented  for  determination  is  wheth- 
er or  not,  under  the  facts  alleged,  the  wire  was  such  a  part  of 
the  'ways,  works,  •  machinery,  or  plant'  of  the  defendant  as  to 
enable  the  plaintiff  to  maintain  his  action."  While  the  ground  of 
the  demurrer  was.  In  view  of  the  allegations  of  the  petition, 
somewhat  broader  than  was  necessary,  still  the  demurrer  went 
to  the  very  foundation  upon  which  the  petition  rested;  and,  it 
having  been  sustained,  the  real  and  the  only  question  presented 
for  adjudication  by  the  writ  of  error  is  whether  the  wire,  stretched 
above  and  across  the  track  of  the  defendant  as  alleged,  was  a 
defect  in  the  condition  of  the  way  connected  with  or  used  in  the 
business  of  the  defendant. 

Counsel  for  plaintiff  in  error  do  not  contend,  nor  did  the  peti- 
tion allege,  as  we  have  already  noted,  that  the  wire  was  part  of 
the  works,  machinery,  or  plant  of  the  defendant.  The  Alabama 
statute  under  consideration  (Code  1896,  §  1749;  Code  1907,  § 
3910),  "as  far  as  it  goes,"  as  was  said  in  Mobile  &  B.  R.  Co.  v. 
Holborn,  84  Ala.  133,  4  South.  146,  "is  a  substantial  copy  of  the 
English  act  entitled  the  'Employer's  Liability  Act'  of  1880."  See 
copies  of  both  acts,  2  Labatt  on  Master  &  Servant,  1926-1930. 
The  Supreme  Court  of  that  state  has  dealt  with  the  statute  in 
question  in  a  number  of  cases.    In  Kansas  City,  M.  &  B.  R.  Co. 
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V.  Burton,  97  Ala.  240,  12  South.  89,  plaintiff,  a  switchman  in  the 
employment  of  the  defendant,  railroad  company,  while  perform- 
ing a  part  of  a  train  moving  on  defendant's  main  line,  was  in- 
jured by  being  sruck  by  a  refrigerator  car  which  had  been  left 
on  what  was4cnown  as  the  "cold-storage  track,"  in  close  proximity 
to  the  main  line.  On  the  point  as  to  whether  the  proximity  of 
the  refrigerator  car  to  the  track  on  which  defendant's  train  was 
being  operated  constituted  a  defect  in  that  track,  the  court,  speak- 
ing through  McClellan,  J.,  after  stating  that  the  statute  was  sub- 
stantially copied  from  the  English  employer's  liability  act,  said: 
"It  is  the  settled  construction  of  the  act  in  that  country 
that  on  mere  obstruction  on  or  too  near  to  the  'ways'  is  a  de- 
fect therein  within  subdivision  1.  The  presence  of  no  foreign 
body  or  substance  on  or  dangerously  near  to  the  track  of  a  rail- 
way, which  does  not  affect  the  track  itself  or  its  condition  in- 
herently considered,  but  is  only  an  obstacle  with  which  moving 
trains  would  collide,  can  be  said  to  constitute  a  defect  in  the 
track.  There  must  be  some  inherent  condition,  of  a  permanent 
nature,  of  the  ways,  works,  machinery,  or  plant,  which  unfits  the 
thing  for  its  uses ;  some  weakness  of  construction  with  reference 
to  the  proposed  uses  (as  where  the  ordinary  appliances  for  draw- 
ing buckets -of  water  from  a  well  are  used  to  lower  and  hoist 
men)  ;  some  inadaptation  to  its  purposes  (as  where  the  sides  of  a 
coke  life  are  not  sufficiently  fenced  to  safely  hoist  its  burden, 
Heske  v,  Samelson  &  Co.,  12  L.  R.  [Q.  B.]  30)  ;  some  break  or 
misplacement  of  the  parts,  or  the  absence  of  some  part ;  some  in- 
nate abnormal  quality  of  the  thing  which  renders  its  use  dan- 
gerous (as  the  viciousness  of  a  horse  constituting  'plant'  in  the 
business  of  a  wharfinger,  Yarmouth  v.  France,  19  L.  R.  [Q.  B.] 
647) ;  some  obstacle  in  the  way  of  use  or  obstruction  to  use  which 
is  a  part  of  the  thing  itself,  as  holes  in  or  ice  upon  a  way,  or  the 
like — to  constitute  a  defect  in  the  ways,  works,  machinery,  or 
plant,  under  the  statute."  The  learned  justice  then  quoted  the 
following  language  of  Stephen,  J.,  in  McGriffin  v.  Palmer's  Ship- 
building &  Iron  Co.,  10  L.  R.  [Q.  B.]  5:  "I  do  not  think  we 
ought  to  put  so  wide  a  construction  on  the  words  'condition  of 
the  way'  as  to  include  obstacles  lying  upon  the  way,  which  ob- 
stacles do  not  in  any  degree  alter  the  powers  of  the  way,  or  alter 
its  fitness  for  the  purposes  for  which  it  is  generally  employed, 
and  cannot  be  said  to  be  incorporated  with  it.  It  seems  to  me, 
therefore,  that  the  presence  of  this  piece  of  tap  on  the  road  cannot 
be  called  a  defect  in  the  way."  Judge  McClellan  further  said :  "In 
the  case  from  which  this  language  is  taken,  a  workman  was  killed 
in  consequence  of  a  way,  along  which  it  was  his  duty  to  draw  a 
bogie  loaded  with  puddled  iron  af  white  heat,  being  obstructed. 
The  obstruction  consisted  of  a  piece  of  tap  or  slag  which  had 
been  placed  by  a  fellow  laborer  so  near  to  the  tramway  on  which 
the  bogie  ran  as  to  collide  with  it.    This  was  held  not  to  be  a  de- 
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feet  in  the  way  or  in  the  condition  of  the  way.  *  *  *  This  is  in 
principle  precisely  our  case.  We  think  the  doctrine  of  this  case 
eminently  reasonable  and  sound,  and  we  adopt  it;  and  this  not- 
withstanding a  contrary  doctrine — that  coal  left  too  near  a  rail- 
way track  constituted  a  defect  therein — appears  to  have  been 
taken  for  granted  in  the  case  of  Highland  Avenue  &  Belt  R.  R. 
Co.  V.  Walters,  91  Ala.  435,  8  South.  357.  Clearly  a  movable  ob- 
ject temporarily  placed  in  dangerous  proximity  to  a  railroad  track, 
is  not  a  defect  in  the  condition  of  such  track,  within  the  English 
doctrine,  which  we  adopt  as  the  sounder  and  better.  The  track 
is  in  the  same  condition  after  as  it  was  before  the  object  was  so 
placed.  A  car  left  standing  on  the  main  line  of  a  railway  is 
certainly  as  obstructive  of  its  use  as  one  too  near  it  on  a  side 
track;  yet  it  would  be  absurd  to  say  that  the  track  under  that 
car,  the  'way'  upon  which  it  stands,  and  which  was  constructed 
especially  to  support  it,  is  rendered  defective  when  it  is  only  sub- 
serving the  uses  for  which  it  was  intended." 

In  L.  &  N.  R.  Co.  V.  Bouldin,  110  Ala.  185,  20  South.  325,  it 
was  held:  "A  foreign  substance,  having  no  other  connection  or 
relation  with  the  track  of  a  railroad  than  arises  from  its  having 
been  left  in  dangerous  proximity  thereto,  is  not  a  defect  in  the 
condition  of  any  such  track  or  roadway ;  and  when,  in  an  action 
against  a  railroad  by  the  administrator  of  a  deceased  employee  to 
recover  damages,  the  complaint  alleges  that  the  interstate's  death 
was  due  to  a  defect  in  the  condition  of  defendant's  railroad  track, 
in  that  an  oil  box,  which  was  part  of  a  car,  had  been  left  so  near 
the  track  as  to  cause  the  deceased  to  be  thrown  from  the  foot- 
board of  the  engine,  where  he  was  standing,  as  his  duty  required, 
does  not  aver  a  defect  in  the  condition  of  the  track,  but  simply 
an  extraneous  obstruction,  and  is,  therefore,  insufficient  as  alleg- 
ing a  cause  of  action  under  the  first  cluse  of  section  1749  of  the 
Code,  which  provides  that  the  employer  is  liable  for  injury  to 
his  employees  when  the  injury  is  caused  by  any  defect  in  the  con- 
dition of  the  ways,  works,  machinery,  or  plant  used  in  or  con- 
nected with  the  business  of  the  employer."  In  the  opinion  of  the 
court,  speaking  of  the  first  court,  in  the  complaint,  it  was  said: 
"In  drawing  this  count,  the  pleader  obviously  intended 
to  present  a  case  under  clause  1  of  section  1749  of  the  Code.  It 
is  clear— confessed,  indeed — that  this  count  is  not  good  imder  that 
subdivision,  because  it  shows  that  the  oil  box  was  a  foreign  sub- 
stance, having  no  other  connection  or  relation  with  or  to  the 
track  than  arose  from  its  having  been  left  in  dangerous  proximity 
thereto,  and  hence  was  not  a  defect  in  the  condition  of  the  track 
(the  track  was  not  at  all  defective),  but  a  mere  extraneous  ob- 
struction to  the  proper  and  safe  use  of  the  track,  as  would  have 
been  a  car  standing  upon  it  when  this  engine  was  moving  along 
there.  Railroad  Co.  v.  Burton,  97  Ala.  240,  246,  12  South.  88." 
In  So.  Ry.  Co.  v,  Moore,  128  Ala.  434,  29  South.  659,  it  was 
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held  that  a  rope  used  for  lowering  timber  in  the  construction  of 
a  trestle  along  a  railroad  track,  by  means  of  which  heavy  timbers 
were  put  in  their  places,  was  in  no  sense  a  part  of  the  ways, 
works,  machinery,  or  plant  of  the  railroad  company,  and  that 
the  count  in  the  complaint  basing  a  right  of  action  on  a  defect  in 
the  rope  did  not  state  a  cause  of  action  under  subdivision  1  of 
the  employer's  liability  act  (Code  1896,  §  1749).  In  Northern 
Ala.  Ry.  Co.  v.  Mansell,  138  Ala.  548,  36  South.  459,  the  action 
was  against  a  railway  comt)any  for  the  wrongful  death  of  an 
employee,  resulting  from  his  being  struck  by  a  stock  gap,  or  a  wire 
thereon,  placed  too  near  the  railroad  track.  When  struck  the 
employee,  in  the  discharge  of  his  duty,  was  standing  upon  the 
lower  step  of  a  passenger  coach  and  leaning  out  to  watch  a  hot 
box  thereunder.  It  was  held  that,  in  the  absence  or  imputation  of 
negligence  or  other  wrong  to  any  fellow  servant  of  the  employee, 
the  action  was  not  brought  under  the  statute  embodied  in  Code 
1896,  c.  43,  but  should  be  regarded  as  brought  under  Id.  section 
27,  which  gives  to  a  personal  representative  the  right  to  maintain 
an  action  for  a  wrong  causing  the  death  of  his  intestate,  and 
under  which  the  liability  of  the  defendant  is  to  be  determined  by 
the  rules  of  the  common  law.  It  was  held  in  So.  Ry.  Co.  z/. 
Shook,  150  Ala.  361,  43  South.  579,  that  "the  placing  by  a  rail- 
way company  of  a  box  car  on  a  side  track,  to  be  used  as  a  baggage 
room,  so  close  to  the  main  track  that  there  was  insufficient 
space  for  an  employee  to  transfer  baggage  between  such  car  and 
trains  on  the  main  track,  was  at  most  an  obstruction,  and  in  no 
sense  a  defect  in  the  ways,  works,  etc.,  within  the  employer's  lia- 
bility act  (Code  1896,  §  1749,  subd.  1)."  The  cases  of  L.  &  N. 
R.  (2o.  V.  Bouldin  and  K.  C,  M.  &  B.  R.  Burton,  supra,  and  B. 
F.  &  Mfg.  Co.  V.  Gross,  97  Ala.  220,  12  South,  36,  were  cited 
in  support  of  the  ruling. 

Counsel  for  plaintiff  in  error  cite  the  case  of  East  Tenn.,  Va, 
&  Ga.  Ry.  Co.  v.  Thompson,  94  Ala.  636,  10  South.  280,  where 
in  it  was  held :  "The  supply  pipe  of  a  water  tank,  hanging  over  or 
near  a  railroad  track,  is  a  part  of  its  ways,  works,  machinery,  or 
plant,  as  those  words  are  used  in  the  statute  (Code  1896,  §  1749)  ; 
and  if  it  hangs  so  near  the  track  that  a  brakeman,  passing  under 
it  in  the  discharge  of  its  duties,  is  struck  and  injured  or  killed, 
not  being  guilty  of  contributory  negligence,  an  action  for  damages 
lies  against  the  railroad  company."  This  case  is  not  referred  to 
in  any  of  the  later  decisions  which  we  have  cited  from  that  court; 
but  it  will  be  noted  that  in  this  earlier  case  it  was  held  that  the 
supply  pipe  projecting  from  a  water  tank  was  a  part  of  the  "ways, 
works,  machinery,  or  plant"  of  the  defendant  company.  All 
four  of  the  instrumentalities  named  in  the  statute  are  specified, 
and  it  is  impossible  to  say  with  certainty  to  which  instrumental- 
ity it  was  intended  to  refer  the  pipe  which  caused  the  injury. 
See  Labatt  on  Master  &  Servant,  1953.  So  in  Ala.  Consolidated 


Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S  775 

Hnbbard  v.  Central  of  Georg^ia  Ry.  Co 

Coal  &  Iron  Co.  v,  Hammond  (Ala.),  47  South.  248,  it  was  held^ 
by  a  majority  of  the  court,  that  the  evidence  in  that  case  showed 
that  a  wall  of  a  stone  quarry  was  a  part  of  the  "ways  or  works"^ 
of  the  master  within  the  meaning  of  the  employer's  liability  act 
(Code  Ala.  1907,  §  3910,  subd.  1).  Whether  such  wall  was  held 
to  be  a  part  of  the  ways  or  to  be  a  part  of  the  works  the  decision 
leaves  in  doubt.  Another  case  for  plaintiff  in  error  is  L.  & 
N.  R.  Co.  v.  Banks,  104  Ala.  508,  16  South.  547.  There  the 
plaintiff's  interstate,  a  brakeman  in  the  employment  of  the  de- 
fendant railroad  company,  was  killed  by  being  knocked  from  the 
top  of  a  freight  train  by  a  low  overhead  bridge  across  defend- 
ant's track;  the  bridge  in  its  low  condition  having  been 
maintained  for  many  years.  It  does  not  appear  from  the  report 
of  the  case  that  the  declaration  was  framed  under  the  employer's 
liability  act.  There  is  no  express  ruling  that  the  low  bridge  con- 
stituted a  defect  in  the  "ways"  of  the  defendant,  and  the  only 
implication,  if,  indeed,  there  be  any  at  all,  looking  in  that  di- 
rection is  contained  in  the  statement  by  the  court  of  the  follow- 
ing legal  proposition :  "Another  principle  which  may  be  regarded 
as  finally  settled  is  that  if  an  employee  knows  of  the  existence  of 
dangers  arising  from  defects  in  the  ways,  works,  and  machinery 
of  the  company,  and  continues  in  its  service  after  the  lapse  of  a 
reasonable  time  for  the  defects  to  be  remedied  or  removed,  he 
assumes  this  additional  risk,  though  not  incident  to  his  original 
employment."  The  court  then  stated  the  same  legal  principle 
in  another  form,  without  referring  to  the  "ways." 

Another  case  cited  for  plaintiff  m  error  is  Cent,  of  Ga.  Ry.  Co. 
z\  Alexander,  144  Ala.  257,  40  South.  424,  wherein  it  was  held : 
"Where  defendant  company  continued  to  operate  trains  under  a 
bridge,  which  it  had  permitted  another  company  to  erect  and 
maintain  over  its  tracks,  a  defect  in  such  bridge  was  a  defect  in 
the  'ways'  of  the  defendant."  Here,  as  in  the  case  of  L.  &  N.  R. 
Co.  V,  Banks,  104  Ala.  508,  16  South.  547,  the  everhead  bridge 
was  a  structure  of  so  permanent  a  nature  and  so  affecting  the 
track  itself  or  its  condition  relatively  to  the  operation  of  trains 
thereon,  as  to  render  the  bridge,  in  view  of  what  was  said  in 
Kansas  City,  M.  &  B.  R.  Co.  ^'.  Burton,  supra,  and  other  cases 
cited,  a  part  of  the  track  or  way  over  and  across  which  it  was  con- 
structed. The  case  is  clearly  distinguishable  from  the  cases  to 
which  we  have  called  attention  wherein  it  was  held  that  movable 
objects,  temporarily '  placed  dangerously  near  a  railroad  track, 
do  not  constitute  a  defect  in  the  track.  In  the  case  at  bar  it  does 
not  appear  from  the  petition  whether  the  wire  stretched  over  and 
across  the  railroad  track  was  merely  a  movable  object,  tempo- 
larily  placed  there,  or  was  an  object  of  a  permanent  nature  effect- 
ing the  track  itself,  or  its  condition  relatively  to  its  use  in  the 
operation  of  trains;  and,  as  the  demurrer  raised  the  point  that 
it  did  not  appear  from  the  petition  that  the  wire  had  any  con- 
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nection  with  or  relation  to  the  railroad  track,  the  demurrer  was 
properly  sustained,  under  the  construction  which  the  Supreme 
Court  of  Alabama  has  placed  upon  the  employer's  liability  act 
of  that  state,  which  construction  this  court  will  follow.  Krogg 
V,  Atlanta,  etc.,  R.  Co.,  77  Ga.  203,  4  Am.  St.  Rep.  77. 

The  judgment  sustaining  the  demurrer  contained  the  recital, 
"It  being  conceded  that  the  wire  in  question  was  erected  by  a 
telephone  company  to  be  used  in  its  business,"  and 
counsel  for  plaintiff  in  error  argued  the  case  before 
this  court  as  if  the  statement  in  such  recital  were  a  fact  to  be  con- 
sidered in  reviewing  the  judgment  on  the  demurrer;  but,  as  the 
office  of  the  demurrer  was  to  test  the  legal  sufficiency  of  the 
petition  upon  the  facts  as  they  were  therein  alleged,  its  scope 
could  not,  by  an  agreement  or  concession  which  neither  amended 
nor  purported  to  amend  the  petition,  be  extended  to  cover  ques- 
tions not  raised  by  the  allegations  of  the  petition.  Cnstitution 
Publishing  Co.  v.  Stegall,  97  Ga.  405,  24  S.'E.  33;  Shuler  v. 
State,  125  Ga.  778-783,  54  S.  E.  689,  and  cases  cited. 

Judgment  affirmed.   All  the  Justices  concur. 


Taylor  z\  Baltimore  &  O.  R.  Co. 

(Supreme  Court  of  Appeals  of  Virginia,  Nov.   19,  1908.) 

[62  S.  E.  Rep.  798.] 

Appeal    and    Error — Harmless    E^or — Erroneous    Instructions. — 

A  plaintiff,  not  entitled  to  recover  in  any  view  of  the  case,  is  not 
prejudiced  by  an  erroneous  instruction. 

Master  and  Servant — Injury  to  Servant — ^Relation  of  Master  and 
Servant— Evidence.* — Where,  in  an  action  against  a  railway  company 
for  injuries  to  one  employed  by  a  freight  conductor  to  help  unload 
cars,  it  appeared  that  the  rules  of  the  company  denied  to  its  freight 
conductors  the  power  to  employ  help,  evidence  of  the  custom  of 
other  railroads  as  to  the  authority  of  freight  conductors  in  such  cases 
was    inadmissible. 

Master  and  Servant — Injury  to  Servant — Relation  of  Master  and 
Servant— Evidence. — Where,  in  an  action  against  a  railway  company 
for  injuries  to  one  employed  by  a  freight  conductor  to  assist  in  un- 
loading a  car,  an  express  grant  of  the  power  of  the  conductor  to 
employ  help  was  disproved,  and  the  employment  from  necessity  was 
neither  averred  nor  proved,  there  could  be  no  recovery  on  the  ground 
of  the  existence  of  the  relation  of  master  and  servant. 

♦See  extensive  note,  18  R.  R.  R.  296.  41  Am.  &  Eng.  R.  Cas.,  N. 
S.,  296. 
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Railroads — ^Authority  of  Servant — Power  of  Railroad  Conductors.t 
— The  authority  of  a  railroad  conductor  extends,  ordinarily,  to  the 
control  of  the  movements  operating  it;  but  his  authority  does  not, 
ordinarily,  extend  to  the  making  of  contracts  on  behalf  of  the  com- 
pany, except  in  cases  of  urgent  emergency. 

Master  and  Servant — Existence  of  Relation— Volunteer.! — A  vol- 
unteer cannot  charge  a  railroad  with  the  duty  of  an  employer. 

Master  and  Servant — Existence  of  Relation.§ — Where  a  freight 
conductor  called  to  a  third  person  to  assist  him  in  unloading  cars 
at  a  station,  because  his  train  was  late  and  his  men  were  out  of  place, 
and  the  third  person  complied  with  the  request,  the  existence  of  the 
relation  of  master  and  servant  did  not  exist  between  the  railroad 
company  and  the  third  person;  the  third  person  performing  the  work 
without  either  promise  or  expectation  of  reward. 

Error  from  Circuit  Court,  Rockbridge  County. 

Action  by  W.  O.  Taylor  against  the  Baltimore  &  Ohio  Rail- 
road Company.  There  was  a  judgment  for  defendant,  and  plain- 
tiff brings  error.     Affirmed. 

Glasgow  &  White,  for  appellant. 
Bumgardner  &  Bumgardncr,  for  appellee. 

Whittle^  J.  The  plaintiff  gives  substantially  the  following 
version  of  the  happening  of  the  accident  which  caused  the  in- 
jury for  which  he  demands  damages:  As  he  was  passing  a 
freight  train  of  the  defendant  in  error,  unloading  freight  from 
a  siding  into  its  wareroom  at  East  Lexington,  the  conductor 
called  out  to  him :  " Ju"^P  "P  here,  Bill,  and  help  me  check  this 
out.  I  am  late,  and  my  men  are  out  of  place." '  He  complied 
with  the  request,  and  in  pushing  a  truck  across  the  gangplank 
from  the  door  of  the  wareroom  to  the  door  of  the  car  for  the 
first  load  the  gangp*lank  tilted,  precipitating  him  to  the  ground,  a 
distance  of  several  feet,  and  the  heavy  truck,  falling  upon  his 
hand,  cut  it  off.    He  ascribes  the  accident  to  the  circumstances 

tFor  the  authorities  in  this  series  on  the  subject  of  the  implied  au- 
thority of  agents  or  employees  to  hire  others  to  work  for  their  em- 
ployer, see  foot-note  appended  to  Bonnette  v.  St.  Louis,  etc.,  Ry. 
Co.  (Ark.),  30  R.  R.  R.  771,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  771. 

tSee  last  foot-note  appended  to  Clarke  zk  Louisville  &  N.  R.  Co. 
(Ky.),  30  R.  R.  R.  542,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  542;  third  foot- 
note appended  to  Louisville  &  N.  R.  Co.  v,  Pendleton's  Adm'r  (Ky.), 

28  R.  R.  R.  213,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  213. 

§For  the  authorities  in  this  series  on  the  question  who  are,  and 
are  not,  the  employees  of  a  railroad  company,  see  last  foot-note  ap- 
pended to  Parrott  v.  Chicago,  G.  W.  Ry.  Cfo.  (Iowa),  16  R.  R.  R. 
253,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  253;  where  all  those  preceding  it 
are  collected;  first  foot-note  appended  to  Tinkle  v.  St.  Louis,  etc., 
R.  Co.  (Mo.),  30  R.  R.  R.  470,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  470; 
foot-note  appended  to  Williams  v.  Kansas  City,  etc.,  Ry.  Co.  (La.), 

29  R.  R.  R.  557,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  557. 
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that  the  door  of  the  car  was  not  precisely  opposite  the 
wareroom  door  and  that  the  sill  of  the  latter  was  worn  from 
use  and  uneven.  He  moreover  insists  that  by  reason  of  what 
passed  between  him  and  the  conductor  the  relation  of  master 
and  servant  was  established,  and  the  master  was  guilty  of  action- 
able negligence  in  failing  to  exercise  ordinary  care  to  provide 
him  with  a  reasonably  safe  place  in  which  to  work. 

The  declaration  avers  that  the  conductor  had  authority  to  en- 
gage the  services  of  the  plaintiff  for  the  purpose  indicated,  and 
that  the  plaintiff,  for  the  benefit  of  the  defendant,  "as  a  matter  of 
accommodation,"  complied  with  the  request. 

The  trial  court  instructed  the  jury  that  under  the  allegations 
of  the  declaration  and  proof  the  plaintiff  was  a  mere  volunteer 
and  that  the  defendant  owed  him  no  other  duty  than  that  of  not 
inflicting  willful  injury  upon  him. 

There  was  a  verdict  and  judgment  for  the  defendant,  which 
judgment  we  are  called  on  to  review. 

The  pivotal  question  in  the  case,  therefore,  is :  Did  the  relation 
of  master  and  servant  exist  between  the  parties?  If  that  question 
is  to  be  answered  in  the  negative,  it  matters  not  that  the  circuit 
court  practically  directed  a  verdict  for  the  defendant  (which  it 
is  conceded  is  not  in  accordance  with  the  accepted  practice  in  this 
state)  ;  for  it  is  the  well-settled  rule  of  this  court  that,  where  it 
appears  that  the  plaintiff  is  not  entitled  to  recover  in  any  view 
of  the  case,  he  cannot  have  been  prejudiced  by  an  erroneous  in- 
struction. Leftwhich  v.  City  of  Richmond,  100  Va.  164,  40  S.  E. 
651 ;  Brock  v.  Bear,  100  Va.  652,  42  S.  E.  307;  Moore  v,  B.  & 
O.  R.  Co.,  103  Va.  189,  48  S.  E.  887;  Bugg  v.  Seay,  197  Va.  648, 
60  S.  E.  89;  Hanger  v,  Com'th  107  Va.  872,  60  S.  E.  67. 

On  the  trial  the  book  of  rules  of  the  company  was  introduced 
by  the  plaintiff,,  and  it  showed  that  freight  conductors  had  na 
express  authority  to  employ  servants.  The  testimony  of  the  sup- 
erintendent of  that  division  of  the  road  also  showed  affirmatively 
that  the  conductor  possessed  no  such  authority. 

In  this  connection  it  may  be  remarked  that  the  court  did  not 
err  in  excluding  evidence  of  the  general  rule  and  custom  of  rail- 
roads with  regard  to  the  authoritv  of  freight  conductors,  in  their 
discretion,  to  employ  help.  The  rule  of  this  company  denied  that 
authority  to  its  freight  conductors,  and  hence  it  could  not  be 
bound  bv  proof  of  the  existence  of  a  contrary  custom  among 
other  railroads.  It  is  true  that  such  authority  may  arise  either 
from  express  delegation  or,  by  implication  from  necessity;  But 
in  this  instance  as  we  have  seen,  an  express  grant  of  authority  is 
disproved,  and  agency  from  necessity  is  neither  averred  nor 
shown. 

In  Elliott  on  Railroads  the  author  says:  "The  authority  of 
the  conductor  ordinarily  extends  to  the  control  of  the  movements 
of  his  train  and  to  the  immediate  direction  of  the  movements  of 
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the  employees  engaged  in  operating  the  train.  *  *  *  His  authority 
does  not,  ordinarily,  extend  to  making  contracts  on  behalf  of  the 
company ;  but  there  may  be  cases  of  urgent  emergency  where  he 
may  make  a  contract  for  the  company.  He  is  to  administer  the 
rules  of  the  company,  rather  than  make  contracts  for  it.  *  *  * 
The  conductor  has  no  general  authority  to  make  contracts  on  be- 
half of  the  company ;  but  he  may  in  rare  cases  of  necessity,  when 
circumstances  demand  it,  bind  the  company  by  such  contracts  as 
are  clearly  necessary  to.  enable  him  to  carry  out  his  prescribed 
duties."   1  Elliott  on  Railroads  (2d  Ed.)  §  302. 

The  same  author,  on  the  subject  of  "Volunteers,"  declares  that 
"the  overwhelming  weight  of  authority  sustains  the  doctrine  that 
a  volunteer  cannot  charge  a  railroad  with  the  duty  of  an  employer." 
3  Elliott  on  Railroads  (2d  Ed.)  §  1305. 

In  the  case  of  Vassor  v.  A.  C.  L.  R.  Co.  142  N.  C.  68,  54  S. 
E.  849,  7  L.  R.  A.  (X.  S.)  950,  the  Supreme  Court  of  North 
Carolina,  in  an  able  opinion  abundantly  sustained  by  authority, 
holds  that  where  the  "plaintiff  boarded  the  defendant's  local 
freight  train,  and  asked  the  conductor  in  charge  if  he  could  come 
back  with  him  the  next  day  on  his  train,  and  the  conductor  replied 
that  he  could,  and  that  he  was  to  help  unload  and  load  freight, 
and  plaintiff  boarded  the  train  on  the  next  day,  was  discovered  by 
some  of  the  trainmen,  and  was  injured  by  the  explosion  of  the 
engine  shortly  thereafter  held,  the  conductor  had  no  authority  to 
employ  the  plaintiff  as  a  servant,  or  permit  him  to  work  his 
passage  on  the  train,  and  hence  the  carrier  owed  plaintiff  neither 
the  duty  of  a  passenger  nor  employee." 

So,  in  Railway  Co.  v,  Propst,  85  Ala.  203,  4  South.  711,  where 
the  conductor  requested  the  plaintiff,  a  passenger,  to  assist  in 
coupling  a  car,  accosting  him  thus,  "Will,  come  here  and  make  this 
coupHng  for  me,"  the  court  said:  "Such  order  or  direction,  as 
averred,  is  entirely  without  the  routine  of  the  conductor's  duties, 
and  could  not,  by  its  abuse,  fasten  a  liability  on  the  railroad  cor- 
poration. *  *  *  More  is  essential  than  a  mere  order  or  request  to 
couple  cars  at  one  time  and  place,  or  doing  a  single  act,  to  con- 
stitute an  employment  within  the  scope  of  the  implied  authority 
of  the*  conductor.  It  must  be  to  render  service  to  some  extent 
continuous  in  its  nature." 

Our  attention  has  been  called  to  other  authorities  of  like  im- 
port, but  those  to  which  we  have  referred  sufficiently  illustrates 
the  principle  under  consideration. 

We  are  satisfied,  from  the  pleading  and  evidence,  not  only 
that  the  freight  conductor  had  no  authority  to  create  the  relation 
of  master  and  servant  between  the  company  and  the  plaintiff,  but 
also  that  he  had  no  intention  of  establishing  any  contractual  re- 
lations between  them.  On  the  contrary,  it  is  obvious  that  what 
occurred  amounted  merely  to  a  request  by  the  conductor  of  an 
acquaintance  to  perform  a  casual  service  for  his  accommodation, 


780         Voi,  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 

Wilson  V.  Chesapeake  ft  O.  Ry.  Co 

which  was  responded  to  in  the  same  spirit  of  good  fellowship, 
without  either  promise  or  expectation  of  reward. 

There  are  additional  grounds  of  objection  suggested,  which 
lender  the  plaintiff's  right  to  a  recovery  extremely  doubtful;  but 
the  view  already  presented  is  conclusive  of  the  case,  and  renders 
the  discussion  of  other  questions  unnecessary. 

We  find  no  reversible  error  in  the  record,  and  the  judgment 
must  be  affirmed. 

Affirmed. 


Wilson  i\  Chesapeake  &  O.  Ry.  Co, 

(Court  of  Appeals  of  Kentucky,  Oct.  30,  1908.) 

[113  S.  W.  Rep.  101.] 

Master  and  Servant — Injury  to  Servant — ^Deviation  from  Regular 
Employment.* — Where  an  employee  at  a  roundhouse  left  his  work 
for  a  restaurant  outside  of  the  railroad  yard,  not  on  railroad  prop- 
erty, and  was  injured  while  crossing  the  tracks  in  the  yard  by  step- 
ping into  hot  water  collected  in  a  pool  by  reason  of  a  leakage  from 
a  pipe  used  to  carry  steam  from  the  engine  room  to  passenger 
coaches  in  the  yard,  the  railroad  was  not  at  the  time  of  the  accident 
under  any  duty  to  guard  the  employee  against  any  dangers  he- might 
encounter,  and  the  employee  must  suffer  the  consequences  of  the 
accident. 

Nunn,   J.,    dissenting. 

Appeal  from  Circuit  Court,  Greenup  County. 
"To  be  officially  reported." 

Action  by  M.  B.  Wilson  against  the  Chesapeake  &  Ohio  Rail- 
way Company.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

W,  J,  A.  Rardin,  A,  D.  Cole,  and  W.  T,  Cole,  for  appellant. 
W,  D,  Cochran,  Lc  Wright  Broiiming,  and  /.  G,  IVadsivorth, 
for  appellee. 

Barker,  J.  The  appellant,  M.  B.  Wilson,  instituted  this  action 
to  recover  from  the  appellee,  the  Chesapeake  &  Ohio  Railway 
Company,  damages  for  injuries  accruing  to  him  by  his  inadvert- 
ently stepping  into  a  hole  filled  with  hot  water,  by  which  he  se- 
verely scalded  his  leg.  His  cause  of  action  is  based  upon  the  al- 
leged negligence  of  the  corporation  in  leaving  the  pool  exposed 
without  guards  to  prevent  the  unwary    from  falling  into  it.  Issue 

♦See  last  foot-note  appended  to  McTaggart  v.  Maine  Cent.  R.  Co. 
(Me.),  19  R.  R.  R.  240.  42  Am.  &  Eng.  R.  Cas..  N.  S..  240;  first  head- 
note  of  Wise  Terminal  Co.  v,  McCormick  (Va.),  19  R.  R.  1^,  23,  42 
Am.  &  Eng.  R.  Cas.,  K.  S.,  23. 
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was  made  upon  the  alleged  negligence  of  the  defendant,  and  the 
contributory  negligence  of  the  plaintiff  was  pleaded  in  bar  of  his 
right  to  recover.  The  issues  were  completed  by  reply  controverting 
the  allegation  of  contributory  negHgence,  and,  the  case  coming  on 
for  trial  before  a  jury,  after  the  plaintiff's  evidence  was  all  in,  the 
trial  court  sustained  the  motion  of  defendant  for  a  peremptory 
instruction  to  the  jury  to  find  a  verdict  in  its  favor.  To  review  this 
ruling,  the  plaintiff  has  appealed. 

The  appellant,  M.  B.  Wilson,  was  employed  by  the  Chesa- 
peak  &  Ohio  Railway  Company  as  a  watchman  and  engine 
tender  at  its  roundhouse  in  Russell,  Greenup  county,  Ky.  The 
duties  of  his  employment  required  his  presence  at  the  roundhouse 
from  6  o'clock  in  the  evening  until  the  same  hour  in  the  morning. 
At  about  3  o'clock  on  the  morning  of  December  31,  1906,  Wilson 
left  his  place  of  work,  and  started  to  a  restaurant  outside  of 
appellee's  yard  for  the  purpose  of  getting  something  to  eat.  The 
restaurant  to  which  he  was  going  was  not  on  appellee's  property, 
nor  owned  or  controlled  by  it.  When  at  some  distance  from  the 
roundhouse,  and  while  crossing  the  railroad  tracks  in  the  yard, 
the  appellant  stepped  into  the  hot  water,  with  the  result  that  his 
left  leg  was  scalded  and  burned.  The  testimony  shows  that  at 
the  point  where  appellant  was  injured  the  water  had  accumulated 
into  a  pool  having  collected  there  by  reason  of  leakage  from  a 
pipe  which  was  used  to  carry  steam  from  the  engine  room  to  the 
place  in  question,  from  whence  it  was  conveyed  by  rubber  hose 
to  passenger  coaches  standing  in  the  yard  in  order  to  warm  them. 
Upon  the  night  in  question  a  Pullman  car  was  standing  upon  the 
track,  and  from  four  to  six  feet  away  an  engine  was  standing. 
Appellant  attempted  to  go  through  the  passageway  between  them, 
and  while  so  doing  stepped  into  the  pool,  and  was  injured  as 
above  set  forth.  The  evidence  for  the  appellant  showed  that  the 
employees  of  the  corporation  were  permitted,  and  did  frequently 
go  to  the  restaurant  in  question  and  get  meals  during  the  night. 
It  will  be  observed  that,  while  the  relation  of  master  and  servant 
still  exfsted  between  the  corporation  and  the  plaintiff,  yet  he  was 
not  in  the  active  discharge  of  any  duty  he  owed  to  the  corporation 
when  he  left  the  roundhouse  and  went  to  the  restaurant.  He 
was  going  because  he  was  hungry  and  desired  a  meal.  The  master 
was  therefore  at  the  time  under  no  duty  to  watch  over  and  guard 
him  against  any  danger  he  might  encounter  on  his  way  to  and 
from  the  restaurant. 

In  principle  this  case  is  very  similar  to  that  of  Smith  v.  Trimble, 
111  Ky.  861,  64  S.  W.  915,  where  it  is  said:  "Appellant,  a  work- 
man of  a  contractor  preparing  certain  rooms  of  appellee's  house, 
was  injured  by  stepping  onto  a  balcony  leading  from  an  upper 
porch  to  an  adjacent  room,  when  the  balcony  fell,  precipitating 
him  to  the  ground,  and  injuring  him.  It  was  not  necessary  to 
use  this  balcony  in  going  to  and  from  the  rooms  upon  which  he 
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was  at  work,  but  he  did  use  it,  without  the  knowledge  or  consent 
of  appellee,  for  his  (appellant's)  greater  convenience  in  calling 
to  a  workman  below.  The  falling  of  the  balcony  was  primarily 
caused  by  its  unsafe  and  weakened  condition,  unknown  to  appellee. 
*  *  *  The  question  presented  here  is :  What  was  appellee's  duty 
to  appellant  under  the  circumstances  ?  We  are  of  the  opinion,  and 
so  hpld,  that  appellant  while  engaged  in  that  work  in  using  such 
parts  of  appellee's  premises  as  were  reasonably  necessary  to  en- 
able him  to  do  his  work  was  on  the  premises  under  the  assurance 
in  law  by  appellee  that  such  parts  so  necessarily  sued  were  rea- 
sonably safe  for  the  purposes  of  such  use.  But  beyond  that  ap- 
pellee owed  appellant  no  duty  greater  than  to  a  stranger  or  tres- 
passer. And  when  appellant,  without  invitation  or  knowledge  of 
the  owner,  went  into  or  upon  other  parts  of  the  premises  not 
necessary  for  the  performance  of  his  labor,  he  assumed  all  the 
risks  of  doing  so.  He  was  neither  required,  expected,  nor  al- 
lured to  be  at  the  place  where  he  was  injured,  and  consequently 
appellee  was  under  no  duty  to  him  to  provide  there  a  place  of 
safety.  "  In  Louisville  &  Nashville  R.  R.  Co.  v,  Hocker,  111  Ky. 
707,  64  S.  W.  638,  65  S.  W.  119,  it  appears  that  the  plaintiff,  a 
telegraph  oprator  in  the  employment  of  the  railroad  company, 
left  his  office  and  went  out  into  the  company's  yard  upon  a  call 
of  nature,  and  while  there  was  injured  by  the  alleged  negligence 
of  the  corporation  in  backing  a  train  of  freight  cars  upon  him 
without  giving  any  warning  of  its  approach.  In  reversing  the  case, 
and  directing  that  a  peremptory  be  given,  the  following  language 
was  used  by  the  court :  "In  this  case  appellee  had  no  other  duties 
to  discharge  than  to  receive  and  dispatch  telegrams  at  his  place 
in  the  telegraph  office.  No  duty  to  the  company  called  him  to  its 
yard ;  and  the  fact  that  he  had  the  right  to  cross  the  tracks  at  one 
place  to  go  to  the  closet  did  not  give  him  the  right  to  cross  where 
he  was  injured,  or  to  use  the  track  as  a  place  to  urinate,  and  did 
not  impose  upon  the  servants  of  appellant  in  charge  of  the  switch 
train  the  duty  to  keep  a  lookout  for  him  at  that  point.  *  *  *  It 
seems  to  us  from  the  undisputed  facts  of  this  case  that  as  appel- 
lee was  not  in  his  place  of  business,  or  in  the  discharge  of  any 
duty  imposed  upon  him  by  his  employment,  the  appellant  com- 
pany owed  him  no  duty  except  to  avoid  injuring  him  after  it  had 
discovered  his  perilous  position."  In  the  case  of  Mitchell  Tranter 
Co.  V.  Ehmett,  65  S.  W.  835,  23  Ky.  Law  Rep.  1788,  55  L.  R.  A. 
710,  the  following  facts  appear:  The  plaintiff  went  upon  the 
roof  of  the  building  in  which  the  defendant  operated  its  rolling 
mills  for  the  purpose  of  making  certain  repairs  there.  He  went 
at  the  request  of  a  fellow  servant  during  the  noon  hour.  When 
he  went  upon  the  roof,  he  fell  through  a  hole  therein  which  had 
negligently  been  left  open  by  other  servants  of  the  corporation. 
This  court  held  that,  although  the  general  relation  of  master  and 
servant  was  in  existence  at  the  time  of  the  injury,  yet,  inasmuch 
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as  the  plaintiff  was  not  at  a  place  where  his  duty  called  him,  the 
corporation  owed  him  no  duty,  and  he  could  not  recover  for  the 
injury  sustained.  In  the  case  of  Shadoan's  AdmV  v.  C,  N.  O.  & 
T.  P.  R.  R.  Co.,  82  S.  W.  567,  26  Kv.,  Law  Rep.  828,  the  facts 
were  as  follows :  Two  of  the  appellee  s  trains  were  standing  fac- 
ing each  other  and  from  30  to  50  yards  apart.  Appellant's  in- 
testate, a  brakeman  upon  one  of  the  trains,  had  gone  forward 
to  throw  a  switch,  and  after  doing  so  had  climbed  into  the  engine 
cab  of  the  train  to  which  he  did  not  belong  to  get  a  drink  of  water, 
and  while  there  was  injured  by  the  collision  of  the  two  trains. 
They,  owing  to  some  defect  in  the  setting  of  the  brakes,  and  be- 
ing upon  a  rather  steep  grade,  ran  together.  In  that  case  we 
said :  "Assuming  that  the  collision  of  the  trains  was  the  result  of 
the  negligence  of  appellee's  servants,  we  think  the  trial  court 
ruled  correctly  in  granting  the  peremptory  instruction  complained 
of.  Appellant's  decendent  was  on  train  No.  35  for  his  own  con- 
venience, and  not  in  the  discharge  6i  any  duty  to  appellee.  In  the 
case  of  the  L.  &  N.  R.  R.  Co.  v.  Hocker,  111  Ky.  707,  64  S.  W. 
638, 65  S.  W.  119,  one  of  the  employees  of  the  railroad  company, 
for  his  own  convenience,  had  gone  between  cars  in  its  yard,  where 
he  was  injured  (it  is  alleged)  by  the  gross  negligence  of  its  em- 
ployees in  backing  a  train  against  the  cars  between  which  he  was 
standing.  In  the  opinion  it  is  said:  *It  seems  to  us  from  the  un- 
disputed facts  of  this  case  that  as  appellee  was  not  in  his  place 
of  business,  or  in  the  discharge  of  any  duty  imposed  upon  him  by 
his  employment,  the  appellant  company  owed  him  no  duty  except 
to  avoid  injuring  him  after  it  had  discovered  his  perilous  posi- 
tion.' "  In  the  case  of  L.  &  N.  R.  R.  Co.  v,  Pendleton's  Adm'r,  104 
S.  W.  382,  31  Ky.  Law  Rep.  1025,  the  following  state  of  facts 
existed:  The  intestate  was  a  young  man  in  the  employment  of 
the  railroad  corporation  in  the  car  repair  department.  Being  anx- 
ious to  qualify  himself  for  the  position  of  brakeman,  he  vol- 
untarily undertook  to  assist  the  yard  crew  in  doing  switching, 
and  while  so  engaged  was  killed  when  riding  upon  a  moving 
car  which  came  in  contact  with  another  car  which  had  been  neg- 
ligently left  on  an  adjacent  track.  In  the  opinion  rendered  in  that 
case,  it  was  expressly  assumed  that  the  decedent,  at  the  time  he 
was  killed,  was  assisting  the  switching  crew  by  permission,  and 
that  he  had  often  done  so  before  with  the  consent  of  the  foreman 
of  the  switching  crew.  It  was  also  expressly  assumed  that,  if  the 
decedent  had  been  in  the  discharge  of  a  duty  owed  by  him  to  the 
company,  the  negligence  of  the  company  was  such  that  his  ad- 
ministrator would  have  had  a  cause  of  action  for  the  death  of 
the  decedent.  In  reversing  the  judgment,  and  denying  the  right 
of  the  plaintiff  to  recover  for  the  injury,  Judge  Carroll,  in  writ- 
ing for  the  court,  among  other  things,  said :  "The  trespasser  or 
the  volunteer  who  is  injured  in  or  about  the  performance  of  labor 
that  he  undertakes  cannot  look  to  the  owner  of  the  premises  to 
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compensate  him  for  the  injury  or  damage,  unless  it  is  inflicted 
after  his  peril  is  discovered.  And  when  a  person  employed  to 
perform  certain  services  goes  entirely  without  the  line  of  his 
duty,  and  assumes  the  performance  of  other  labors  for  his  mas- 
ter, without  his  direction  or  authority,  he  occupies  no  better 
position  than  if  the  relation  of  master  and  servant  did  not  exist 
in  respect  to  any  employment  between  them,  as,  when  the  master 
engages  a  servant  to  perform  specified  service,  he  is  only  re- 
sponsible to  him  for  some  breach  of  duty  committed  within  the 
scope  or  limits  of  the  employment  for  which  the  servant  has  been 
engaged.  Thus  in  Thompson  on  the  Law  of  Negligence,  §  4677, 
it  is  said :  'An  employee  who  undertakes  without  the  order  or  re- 
quest his  employer,  of  the  representative  of  the  employer  or  • 
contrary  to  his  orders,  or  in  compliance  with  the  orders  or  re- 
quests of  another  employee  who  has  no  authority  from  the  em- 
ployer to  give  such  orders  or  to  make  such  orders  or  to  make 
such  a  request,  to  perform  work  outside  the  scope  of  his  em- 
ployment or  upon  dangerous  premises,  where  the  terms  of  his 
employment  do  not  require  him  to  do  or  be,  *  *  *  is  deemed  to 
assume  the  risk  attendant  upon  his  voluntary  undertaking,  and 
cannot  recover  for  injuries  occasioned  by  any  defect  in  the  prem- 
ises, machinery,  or  tools  to  which  he  thus  voluntarily  exposes 
himself.  The  reason  of  the  rule  is  obvious.  The  master  under- 
takes to  exercise  reasonable  care  to  the  end  of  keeping  his  prem- 
ises, his  machinery,  his  tools,  and  his  appliances  in  a  reason- 
able condition  of  safety  for  protection  of  the  servant  employed 
in  a  stated  service,  and  so  long  as  he  continues  in  that  service. 
Rut,  when  he  places  himself  outside  the  line  of  his  duty,  the  re- 
lation of  master  and  servant  is  deemed  to  be  temporarily  sus- 
pended. His  position  is  then  in  all  things  that  of  a  trespasser  or 
bare  licensee.  The  master  owes  him  no  duty  to  anticipate  his  de- 
viation from  his  duty  and  the  possible  danger  which  may  arise  to 
him  therefrom,  and  to  provide  against  it.  He  takes  things  as  he 
finds  them,  and  suflFers  all  consequences  of  his  own  error,  and 
cannot  make  his  master  liable  therefor.  The  law  will  not  on  ob- 
vious grounds  of  justice  compel  the  master  to  pay  damages  which 
the  servant  has  brought  on  himself  by  undertaking  to  do  some- 
thing which  the  master  did  not  employ  him  to  do,  but  will  ascribe 
his  calamity  to  his  own  unnecessary  and  gratuitous  act.'  The  same 
doctrine  is  announced  in  Labatt  on  ^^aster  and  Servant,  §  633, 
and  approved  in  Louisville  &  Nashville  R.  R.  Co.  z\  Hocker.  64 
S.  W.  638,  Ky.  Law  Rep.  982." 

The  principle  involved  in  the  case  at  bar  cannot  be  distinguished  . 
from  that  settled  in  the  cases  above  cited.  The  plaintiff,  when  he 
left  his  place  of  duty  and  undertook  to  walk  across  the  yard  of 
the  railroad  company  for  his  own  purposes,  assumed  all  of  the 
hazard  of  the  undertaking,  and  cannot  complain  that  the  yard 
was  kept   free   from   danger   for   his  benefit.    As   said   in  the 
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Pendleton  Case,  supra,  the  master  owed  him  no  duty  to  antici- 
pate his  deviation  from  his  duty  and  the  possible  danger  which 
might  arise  to  him  therefrom,  and  to  provide  against  it.  He  took 
things  as  he  found  them,  and  suffers  all  consequences  of  his  own 
error,  and  cannot  make  his  master  liable  therefor. 
Judgment  affirmed. 

NuNN^  J.,  dissenting. 


Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Nelson.  Same  v.  Buchanan. 

(Supreme  Court  of  Arkansas,  Oct.   19,  1908.) 

[113  S.  W.  Rep.  44.] 

False  Imprisonment — ^Railroads — ^Liability.* — A  railroad  company 
is  not  liable  for  the  arrest  of  plaintiffs,  who,  on  insisting  on  being 
entitled  to  pass  through  a  station  gate,  were  arrested  by  a  police- 
man, who  was  directed  by  the  gatekeeper  and  station  master  to  take 
charge  of  them,  where  the  policeman  was  not  under  the  company's 
control,  though  it  paid  one-half  of  his  salary;  he  being  stationed  at 
the  depot  to  arrest  offenders,  etc.,  as  an  ordinary  policeman,  and  re- 
ceiving his  instructions  from  the  chief  of  police. 

Appeal  from  Circuit  Court,  Lonoke  County;  Eugene  Lank- 
for.  Judge. 

Consolidated  action  by  Homer  N.  Nelson  and  by  E.  W.  Buch- 
anan against  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. From  judgments  for  plaintiffs,  defendant  appeals.  Re- 
versed and  actions  dismissed. 

Busbee  &  Hicks,  for  appellant. 

Trimble;  Robinson  &  Trimble,  J,  W.  Blackwood^  and  /.  G. 
Dunaway,  for  appellees. 

Battle,  J.  These  two  cases  are  based  and  were  tried  upon  the 
same  facts,  and  the  transcripts  therein  are  the  same  in  every  ma- 
terial respect. 

On  May  17,  1906,  Homer  N.  Nelson  and  E.  W.  Buchanan 
purchased  of  the  Chicago,  Rock  Island  &  Pacific  Railway  Copi- 
pany  tickets  for  transportation  from  Hot  Springs  to  Little  Rock, 
Ark.,  and  return.  They  used  that  portion  of  the  tickets  which 
entitled   them   to   transportation    from    Hot    Springs   to   Little 

♦See  foot-note  appended  to  Baltimore,  etc.,  Ry.  Co.  v.  Ennalls 
(Md.),  30  R.  R.  R.  42,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  42;  last  foot- 
note appended  to  Conklin  v.  Consolidated  Ry.  Co.  (Mass.),  29  R. 
R.  R.  573,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  573;  Zeccardi  v.  Yonkers- 
R.  Co.  (N.  Y.).  28  R.  R.  R.  771,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  771. 
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Rock.  The  other  portion  of  the  ticket  showed  that  it  was  to  hold 
good  until  the  17th  day  of  June,  1906,  and  that  it  had  been  re- 
peatedly used  to  gain  entrance  through  the  gate  of  the  railroad 
company  at  the  depot  at  Little  Rock,  but  not  on  the  train.  On 
the  6th  day  of  June,  1906,  they  appeared  in  a  line  of  25  or  30 
persons  before  the  gate  to  the  depot  at  Little  Rock,  again  seek- 
ing entrance  thereby  by  going  through  a  narrow  passageway  lead- 
ing to  the  same.  They  were  among  the  first  in  the  line,  and  were 
among  the  first  to  present  their  tickets  to  the  gatekeeper  and  de- 
mand entrance.  He  refused  to  allow  them  to  enter  because  their 
tickets  had  before  that  time  been  punched  by  him  or  his  prede- 
cessor, and  requested  them  to  get  out  of  the  passageway  and  allow 
others  in  their  rear  to  come  forward,  and  they  insisting  on  en- 
trance, he  called  A.  E.  Bourland,  a  policeman  at  the  depot,  to 
take  "charge"  of  them,  who  requested  them  to  step  aside  which 
they  did,  and  so  remained  until  nearly  all  of  those  standing  in 
front  of  the  gate  had  passed  in,  when  they  again  presented  their 
tickets,  with  the  same  result  as  before;  and,  expressing  a  desire 
to  go  upon  the  passenger  train  then  at  the  depot,  and  insisting  that 
they  had  the  right  to  do  so,  the  gatekeeper  asked  the  policeman  to 
"take  charge  of  them,"  which  he  did,  and  confined  them  in  the 
city  prison  of  Little  Rock,  where  they  were  compelled  to  remain 
about  30  minutes.  On  the  next  morning,  the  7th  of  June,  they  were 
tried  in  the  police  court  and  discharged.  After  that  each  one  of 
them  brought  an  action  against  the  railroad  company  for  dam- 
ages on  account  of  the  arrest  and  imprisonment,  and  recovered 
judgment  for  $500  for  compensatory  damages,  and  $200  for 
punitive  damages. 

Bourland  was  an  ordinary  policeman,  appointed  and  sworn 
as  such  and  in  the  same  manner.  The  railroad  company  paid  one 
half  of  his  salary,  and  the  city  the  other  half,  yet  he  was  not  em- 
ployed by  the  company,  nor  under  its  control.  Hawkins,  the 
chief  of  police,  testified  that  he  considered  that  it  had  some  con- 
trol over  him  because  it  paid  one  half  of  his  salary,  but  there  is 
no  evidence  that  it  had,  or  exercised  any.*  No  such  act  was 
shown.  It  had  no  power  to  remove  him,  and  was  not  responsible 
for  his  acts.  He  was  stationed  at  the  depot  to  arrest  oflFenders 
and  protect  life  and  property,  as  an  ordinary  policeman,  and 
received  his  instructions  from  the  chief  of  police,  reported  av^ery 
day  to  police  headquarters,  and  exercised  powers  vested  in  him 
by  law,  and  not  by  employment  of  the  railroad  company.  The 
only  reasonable  inference  is  that  it  paid  one  half  of  his  salary 
to  induce  the  city  of  Little  Rock  to  station  a  policeman  at  its 
depot,  with  the  same  eflFect  had  it  not  paid  any  part  of  the  salary. 

Gallagher,  the  gatekeeper  was  a  station  master.  Bourland,  the 
policeman,  not  being  a  station  employee  of  the  railroad  company, 
was  not  subject  to  his  control,  and  he  had  no  authority  to  direct 
him  to  arrest.  His  powers  and  duties  were  defined  by  a  rule  of 
the  company  as  follows : 
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"702.  The  station  master  reports  to  the  superintendent,  and 
•  must  obey  the  orders  of  the  trainmaster  and  chief  dispatcher.  He 
has  charge  of  the  passenger  station  and  the  station  employees 
where  he  is  located.  It  is  his  duty  to  see  that  the  station  is  kept 
in  proper  condition,  preserve  order  about  the  station,  prevent 
confusion  and  delay  in  seating  the  passengers  and  receiving  and 
delivering  baggage,  and  attend  courteously  to  the  comfort  and 
wants  of  passengers  and  see  that  the  employees  do  the  same.  He 
must  see  that  the  cars  in  the  train  starting  from  his  station  are 
inspected,  cleaned,  and  properly  equipped,  that  the  trainmen 
are  ready  for  duty  at  the  proper  time,  with  the  necessary  signal 
and  other  appliances,  and  that  the  trains  are  propierly  made  up, 
and  leave  on  time." 

The  defendant  is  not  liable  in  damages  for  the  arrest  of  plain- 
tiffs. 

Judgments  in  the  two  cases  reversed,  and  actions  dismissed. 


Wilson  v.  Southern  Ry.  Co. 

(Supreme   Court  of  Appeals  of  Virginia,  Nov.   19,  1908.) 

[62   S.   E.   Rep.  972.] 

Master  and  Servant — Injury  to  Servant — ^Fellow  Servants. — The 
doctrine  of  fellow  servants  had  no  application  to  the  injury  of  a 
railroad  employee  by  the  turning  of  a  rail  on  a  car  while  he  and  his 
co-servants  were  unloading  a  rail  from  the  car  in  a  method  directed 
by  the  foreman;  the  reason  for  the  turning  of  the  rail  not  being 
proved. 

Master  and  Servant — Injury  to  Servant — Negligence. — Where  the 
cause  of  the  turning  of  a  rail,  by  which  plaintiff's  foot  was  caught 
and  injured  as  he  was  assisting  in  unloading  a  rail  car,  was  not  shown, 
and  the  evidence  at  most  only  showed  a  mistake  in  judgment  of  the 
foreman  as  to  the  manner  of  unloading  the  rails,  the  accident  being 
such  as  could  not  have  been  expected  to  happen,  negligence  was  not 
shown. 

Negligence — ^"Proximate  Cause" — ^Elements.'*' — The  requisites  of 
"proximate  cause"  are  the  doing  or  omitting  an  act  which  a  person 
of  ordinary  prudence  could  foresee  might  naturally  or  probably  pro- 
duce the  injury,  and  that  such  act  or  omission  did  produce  it. 

Master  and  Servant — Injury  to  Servant — Duty  of  Master.'*' — A 
master  is  required  to  anticipate  and  guard  against  consequences  in- 
jurious to  his  servant,  that  may  be  reasonably  expected  to  occur,  but 
he  is  not  compelled  to  foresee  and  provide  against  that  which  rea- 
sonable and  prudent  men  would  not  expect  to  happen. 

♦See  third  foot-note  appended  to  Cincinnati,  etc.,  Ry.  Co.  v,  Raine 
(Ky.),  a   preceding  case  of   this  volume. 
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Error  to  Circuit  Court,  Albemarle  County. 
Action  by  Jake  Wilson  against  the  Southern  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  brings  error.  Affirmed. 

C.  W.  Allen  and  Geo,  E.  Walker,  for  plaintiff  in  error. 
Perkins  &  Perkins,  for  a  defendant  in  error. 

Cardwell,  J.  This  action  was  brought  by  plaintiff  in  error 
to  recover  of  the  defendant  in  error,  the  Southern  Railway  Com- 
pany, damages  for  an  injury  alleged  to  have  been  sustained  by 
the  plaintiff  as  a  loborer  while  in  the  employ  of  the  defendant 
company. 

At  the  trial  the  plaintiff  and  one  other,  Tom  Brown,  were  alone 
introduced  as  witnesses  on  behalf  of  the  plaintiff,  and  at  the 
conclusion  of  the  testimony  given  by  these  witnesses  the  defend- 
ant demurred  to  the  evidence,  whereupon  the  court  rendered  its 
judgment  in  favor  of  the  defendant.  The  sole  question,  therefore, 
to  be  considered  is  whether  or  not  the  circuit  court  erred  in  said 
judgment. 

Both  witnesses  say  that  they  were  employed  by  one  Dudley 
on  a  **floating  gang"  or  "extra  force"  for  the  duty  of  putting 
ballast  under  the  track — surfacing  the  track — ^but  just  what  was 
contemplated  in  the  way  of  service  in  this  employment  is  by  no 
means  made  clearly  to  appear.  It  does,  however,  appear,  upon  the 
reading  of  the  entire  evidence,  that  this  "floating  gang"  or  "extra 
force"  on  which  the  plaintiff  and  his  witness  Brown  were  em- 
ployed were  hired,  not  merely  to  do  the  regular  work  of  a  section 
force,  but  to  do  general  section  work  between  certain  points  on 
the  main  line  of  the  defendant  company;  i.  e.,  their  business  was, 
along  with  the  gang  under  Dudley,  consisting  of  from  six  to 
twelve  or  more  men,  to  do  whatever  tumfed  up  on  their  section, 
and  to  help  any  of  the  other  gangs  that  became  short  of  the 
needed  force. 

Accordingly  the  plaintiff,  along  with  the  gang  with  which  he 
was  working,  on  the  day  of  the  injury  of  which  he  complained 
and  for  two  weeks  prior  without  any  complaint  from  him,  was 
engaged  in  distributing  steel  rails  along  the  defendant's  main 
track,  working  in  conjunction  with  another  .  gang  under  one 
Murphy.  There  is  nothing  whatever  in  the  evidence  that  would 
warrant  the  inference  that  he  was  being  worked  outside  of  his 
employment,  or  to  show  that  he  had  any  regular  employment  ex- 
cept that  in  the  performance  of  which  he  was  injured. 

At  the  particular  time  of  the  accident  to  the  plaintiff,  this  com- 
bined force  under  Difdley  and  Murphy  had  progressed  dn  unload- 
ing a  car  "of  these  85  rails  to  the  point  where  they  had  been  taken 
and  thrown  out  from  the  middle  of  the  car  down  to  its  floor, 
leaving  rails  piled  sloping  up  on  either  side  of  the  car,  and  ac- 
cording to  the  witness  Brown  it  was  desirable  to  have  the  rails 
thus  sloping  up  to  the  sides  of  the  car,  "in  order  to  raise  them 
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up,  so  that  we  could  get  them  off  easy;  would  not  have  to  lift 
them  so  high/'  At  this  moment  the  rails  on  the  side  of  the  car 
from  which  the  men  were  to  continue  taking  them  up  and  throw 
them  over  the  side  of  the  car  had  a  surface  at  the  top  of  the 
width  of  four  rails,  or  about  ten  inches,  and  just  then  Dudley, 
who  was  at  one  end  of  the  car,  said,  "Men,  tear  down  that  pile/* 
which  the  men  got  ready  to  do,  but  Murphy,  who  was  at  the  op- 
posite end  of  the  car  from  Dudley,  gave  the  order :  "Watch,  men ! 
Pull  this  top  rail/'  Murphy  meant  by  "watch"  to  pay  attention 
to  what  his  men  were  going  to  do,  viz.,  take  up  the  first  top  rail, 
and  at  once  this  rail  was  "cracked" — i.  e.,  the  end  next  to  Murphy 
prized  up  so  that  the  men  could  get  hold  of  it,  and  from  that 
end  the  men  in  turn  took  it  up — and  while  in  the  act  of  stepping 
up  on  the  pile  of  rails  to  throw  the  one  in  hand  out  of  the  car  a 
rail  from  the  pile  under  the  men,  for  some  reason  unknown,  rol- 
led down,  catching  one  of  plaintiff's  feet,  and  breaking  it  just 
at  or  below  the  ankle. 

Murphy  had  no  authority  over  the  men  engaged  in  this  work 
other  than  to  direct  the  distribution  of  the  rails  then  in  hand, 
and  it  unmistakably  appears  from  the  evidence  that  he  was  direct- 
ing the  work  to  be  cautiously  done  because  necessarily  attended 
with  some  danger  to  the  men  engaged.  The  witness  Brown 
states  that,  when  Murphy  said  "watch,"  he  meant  "for  us  to  stop 
and  pull  at  that  end,  because  if  you  work  at  both  ends,  you  are 
liable  to  cut  your  finger  off.  You  just  use  the  word  'watch'  to 
keep  every  body  noticing  this  end  man."  This  witness  further 
says  that  all  the  men  understood  the  order  given  by  Murphy,  and 
that  the  men  were  directed  to  handle  and  were  handling  the  rail 
ordered  to  be  moved  in  accordance  with  the  "rule"  followed  on 
like  occasions.  While  this  witness  and  the  plaintiff  state  that  they 
"thought  it  was  a  little  dangerous,"  both  agree  that  they  were 
also  of  opinion  at  the  time- that  by  being  careful  the  danger  could 
be  avoided.  Neither,  however,  say  that  Murphy  knew  of. the 
danger  they  apprehended,  or  state  any  facts  from  which  he  ought 
to  have  known  of  the  danger  and  guarded  against  it.  The  plain- 
tiff states  that  the  rails  sloped  up  ten  inches  to  a  level,  the  space 
of  the  length  of  a  man's  foot,  upon  which  the  men  could  step 
from  the  floor,  and  that  it  was  when  he  had  put  one  foot  up  on 
the  top  of  the  rails,  and  was  about  to  follow  it  with  his  other 
foot,  a  rail  from  the  pile  turned  and  caught  it.  As  remarked,  no 
reason  is  stated  why  this  rail  turned,  and  neither  witness  makes 
the  statement  that  the  danger  of  which  they  speak  was  from  the 
rails  turning,  and  certainly  there  is  nothing  in  the  evidence  what- 
ever to  justify  the  inference  that  Murphy  knew,  or  ought  to  have 
known,  of  this  danger. 

We  quite  agree  with  counsel  for  the  plaintiff  that  the  doctrine 
of  fellow  servant  has  no  application  to  the  facts  of  the  case ;  but 
it  is  also  true  that  the  line  of  cases,  to  which  belongs  Va.  P.  C.  Co. 
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V.  Lock,  103  Va.  444,  49  S.  E.  577,  do  not  apply.  This  is  not  a 
case  where  a  servant  was  put  to  work  in  an  unusally  dangerous 
place.  True  the  work  in  a  degree  was  dangerous,  but  it  was  work 
with  which  the  plaintiff  was  familiar,  having  been  engaged  in  it  for 
two  weeks  before  this  accident  to  him  occurred.  His  witness 
Brown,  who  had  been  working  with  him,  after  stating  that  he  had 
helped  to  distribute  steel  rails  before  this  accident,  was  asked, 
"How  did  you  distribute  at  that  time?"  and  he  answered,  **Just 
like  we  did  this  time." 

This  court  has  repeatedly  sanctioned  the  rule  that  "a  party 
should  not  be  adjudged  negligent  for  not  conforming  to  some 
other  method  believed  by  some  to  be  less  perilous."  Southern  Ry. 
Co.  V.  Mauzy,  98  Va.  692,  37  S.  E.  285,  and  authorities  cited. 

In  this  case,  even  if  the  evidence  justified  the  conclusion  that 
it  would  have  been  safer  for  the  men  engaged  in  the  work  to 
have  removed  the  rails  from  the  car 'in  a  way  different  from 
that  directed  by  Murphy,  the  most  that  can  be  said  of  the  facts 
proved  is  that  they  but  show  that  a  mistake  in  judgment  was 
made,  and  there  is  nothing  in  the  evidence  going  to  show  that 
Murphy  was  not  justified  in  believing,  as  did  the  plaintiff  and 
his  witness  Brown,  that  the  men  would  get  safely  over  the  pile 
of  rails  only  ten  inches  high,  and  cast  the  rail  they  had  taken  up 
out  of  the  car,  pursuant  to  his  directions.  In  the  absence  of 
proof  as  to  the  cause  of  the  turning  of  the  rail  which  caught 
plaintiff's  foot,  the  conclusion  is  irresistible  that  it  resulted  from 
the  act  of  the  laborers  themselves  in  the  use  of  their  discretion 
— an  accident  that  could  not  have  been  expected  to  happen,  and 
for  which  no  one  could  be  held  liable  in  damages. 

The  entire  evidence  fails  to  point  out  any  negligence  on  the 
defendant  company's  part  which  could  be  fairly  considered  as 
the  proximate  cause  of  this  injury.  The  requisites  of  probable 
cause  are,  first,  the  doing  or  omitting  to  do  an  act  which  a  per- 
son  of  or-dinary  prudence  could  foresee  might  naturally  or  prob- 
ably produce  the  injury;  and,  second,  that  such  act  or  omission 
did  produce  it.  A  master  is  required  to  anticipate  and  g^ard 
against  consequences  injurious  to  his  servant  that  may  be  rea- 
sonably expected  to  occur,  but  he  is  not  compelled  to  foresee 
and  provide  against  that  which  reasonable  and  prudent  men 
would  not  expect  to  happen.  Va.  I.  C.  &  C.  Co.  v.  Kiser,  105 
Va.  695,  54  S.  E.  889. 

We  are,  therefore,  of  opinion  that  the  judgment  of  the  cir- 
cuit court  in  favor  of  the  defendant,  upon  its  demurrer  to  the 
evidence  in  this  case,  is  without  error,  and  should  be  affirmed. 

Affirmed. 
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Beck  v.  Southern  Ry.  Co. 

(Supreme  Court  of  North  Carolina,  Nov.  19,  1908.) 

[62  S.   E.   Rep.   883.] 

Master  and  Servant— Contributory  Negligence.'*' — It  is  contributory 
negligence  on  the  part  of  an  employee  in  crossing  defendant's  rail- 
road yards  to  climb  between  two  cars  chained  together  on  a,  track, 
when,  by  walking  from  70  to  90  feet,  he  could  have  walked  around  the 
train  in  which  these  two  cars  were. 

Appeal  from  Superior  Court,  Rowan  County ;  Councill,  Judge. 

Action  by  H.  H.  Beck,  administrator,  against  the  Southern 
Railway  Company  to  recover  for  the  death  of  plaintiff's  intes- 
tate, caused  by  the  movement  of  cars  on  defendant's  track  while 
the  intestate,  an  employee  of  defendant,  was  attempting  to  pass 
between  them.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 

See,  also,  146  N.  C.  455,  59  S.  E.  1015. 

Linn  &  Linn,  for  appellant. 

R,  Lee  Wright  and  P.  S,  Carlton,  for  appellee. 

Per  Curiam.  When  this  case  was  before  this  court  at  the 
last  term  the  judgment  of  nonsuit  was  set  aside,  and  a  new  trial 
was  ordered.  On  this  second  trial  the  evidence  relating  to  the 
conduct  of  the  intestate  as  bearing  upon  the  issue  of  contributory 
negligence  is  much  clearer  and  stronger.  It  now  appears,  not 
only  from  the  evidence  offered  by  the  defendant,  but  also  plainly 
from  the  evidence  of  the  plaintiff  that  the  deceased  by  walking 
from  70  to  90  feet  could  easily  have  walked  around  the  train 
of  cars,  and  that  he  had  a  perfectly  safe  way  to  reach  his  home 
instead  of  climbing  between  the  two  cars  chained  together  on 
the  live  track  in  constant  use. 

Upon  all  the  evidence  as  presented  on  the  second  trial,  we  are 
of  opinion  that  the  deceased  was  guilty  of  contributory  negli- 
gence, and  that  the  motion  to  nonsuit  should  have  been  granted. 
It  is  so  ordered. 

Reversed. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
person  to  pass  under  or  over  a  train  obstructing  a  crossing,  see  first 
foot-note  appended  to  Gesas  v.  Oregon  Short  Line  R.  Co.  (Utah),  28 
R.  R.  R.  305,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  305;  first  foot-note  ap- 
pended to  Southern  Ry.  Co.  v.  Clark  (Ky.),  27  R.  R.  R.  246,  50  .\m.  & 
feng.  R.  Cas.,  N.  S.,  246. 
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Meacham  v.  Southern  R.  Co. 

(Supreme  Court  of  North  Carolina,  Nov.  19,  1908.) 

[62  S,  E.  Rep.  879.] 

Master  and  Servant — Railroads — Freight  Trains — Rules — ^Applica- 
bility.— A  railway  rule,  requiring  flagman  to  go  a  given  distance  to  the 
rear  of  his  train  when  it  is  stopped  at  an  unusual  point,  or  is  delayed 
at  a  regular  stop,  etc.,  applies  to  trains  on  main  lines,  and  not  to  those 
on  sidings,  and  does  not  apply  to  an  engine  leaving  a  train  on  a  sid- 
ing to  go  to  a  distant  water  station. 

Master  and  Servant — Disobedience  of  Rules— Injury  Avoidable  by 
Care  of  Master. — That  a  railway  flagman  was  boarding  a  car,  when 
under  the  rules  he  should  have  been  elsewhere,  would  not  relieve  the 
company  from  liabilty  for  injury  to  him  caused  by  a  negligent  coup- 
ling, where  the  coupling  was  admittedly  made  with  knowledge  of 
plaintifiPs  presence  in  the  spot  where  he  was  hurt. 

Master  and  Servant — Railroads — Coupling  Cars — Negligence — ^Evi- 
dence— Sufficiency. — Evidence,  in  an  action  against  a  railroad  for  in- 
jury to  a  flagman  caused  by  a  violent  coupling,  held  to  show  the  com- 
pany was  negligent. 

Master  and  Servant — Railroads— Coupling  Cars — Contributory  Neg- 
ligence— Evidence— Sufficiency. — Evidence,  in  an  action  against  a  rail- 
way company  for  injury  to  a  flagman,  caused  by  a  violent  coupling, 
held  insuflicient  to  establish  contributory  negligence. 

Appeal  from  Superior  Court,  McDowell  County ;  Cooke,  Judge. 

Personal  injury  action  by  C.  F.  Meacham  against  the  South- 
em  Railroad  Company.  From  a  judgment  for  plaintiff  defend- 
ant appeals.   Affirmed. 

The  action  was  to  recover  damages  for  personal  injuries  caused 
by  the  alleged  negligence  of  the  defendant  company,  and  on 
issues  submitted  to  the  jury  rendered  the  following  verdict:  "(1) 
Was  the  plaintiff,  C.  F.  Meacham,  injured  by  reason  of  the  neg- 
ligence of  the  defendants,  as  alleged  in  the  complaint?  Answer. 
Yes.  (2)  Did  the  plaintiff,  C.  F.  Meacham,  by  his  own  negligence 
contribute  to  his  injury?  Answer.  No.  (3)  What  damages,  if 
any,  is  the  plaintiff  entitled  to  recover?  Answer.  $5,800."  There 
was  judgment  on  the  verdict  for  plaintiff,  and  defendant  excepted 
and  appealed. 

S.  /.  Envin,  for  appellant. 
Plcss  &  IVinbornc,  for  appellee. 

Hoke,  J.  We  are  of  opinion  that  no  error  was  committed  on 
the  trial  of  this  cause  below,  and  that  the  judgment  in  favor  of 
the  plaintiff  should  be  affirmed.  The  evidence  tended  to  show, 
and  the  jury  have  found,  that  plaintiff,  a  flagman  on  a  freight 
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train  of  defendant  company,  has  had  his  arm  crushed  so  that  it 
had  to  be  amputated,  and  by  reason  of  the  culpable  negligence  of 
his  co-employees  in  making  a  coupling  of  the  engines  to  the  train 
on  which  plaintiff  was  engaged  at  the  time  of  the  injury,  and  that 
plaintiff  himself  is  free  from  blame  in  the  matter.  There  was 
testimony  to  the  effort  that  the  train  in  question  wai  a  freight 
train  of  22  cars,  going  from  Spencer  to  Asheville,  and,  at  the 
time  of  the  occurrence,  had  taken  a  siding  at  Greenlee,  N.  C, 
to  let  No.  12,  a  passenger  train,  pass,  and  had  been  upon  the 
siding  for  some  time  before  that  train  went  by.  After  No.  12  had 
passed,  it  was  found  that  the  engine  attached  to  the  train  was 
without  sufficient  water,  and  would  have  to  proceed  to  Old  Fort, 
a  point  on  the  road  about  five  miles  further  west,  to  get  water. 
The  engine  was  detached  from  the  train,  pulled  out  on  the  main 
track  some  distance  ahead,  and  then  backed  down  the  main 
track  to  the  caboose  in  rear  of  the  freight,  where  the  conductor, 
Luther  Roper,  and  plaintiff  then  were.  The  engineer  had  also 
been  in  the  cab,  as  will  be  seen  from  this  extract  from  the  testi- 
mony: "Q.  Which  way  was  your  train  going?  A.  Going  west. 
Q.  And  standing  on  the  side  track  at  Greenlee  ?  A.  Yes,  sir.  Q. 
No.  12  is  a  passenger  train?  A.  Yes,  sir;  passenger  train  that 
goes  east.  We  were  there  some  little  time,  and  while  we  were 
there,  I  was  busy  making  our  daily  reports,  and  time  tickets, 
etc.,  and  doing  conductor's  work,  which  it  was  my  duty  to  help 
him  do;  and  after  No.  12  passed,  the  engineer  left  the  cab.  He 
was  in  the  cab  before  No.  12  passed,  and  after  No.  12  passed  he 
went  back  to  the  engine,  and  in  a  few  minutes  he  pulled  down  the 
main  line,  and  said  he  was  out  of  water,  and  would  have  to  go  to 
Old  Fort  to  get  water,  and  the  conductor  said :  'I  believe  I  will 
go  with  him.'  Q.  Who  was  the  conductor?  A.  Luther  Roper.  He 
said:  'Meacham,  hold  everything  until  we  get  back.'.  He  got 
on  the  engine  and  went  off."  After  the  engineer  had  gone  up 
the  track  towards  Old  Fort,  the  plaintiff  went  out  to  the  rear 
of  the  caboose  to  be  in  a  position  to  carry  out  the  order  of  the 
conductor;  and  plaintiff  testified:  "After  staying  there  a  while, 
I  set  down  on  the  main  line  rail  for  some  time — on  north  side 
of  the  main  line  track.  1  just  thought  of  a  chair  that  was  in  the 
cab  that  we  used  for  writing  or  a  bunk  or  desk,  or  any  way  there 
was  a  chair  in  the  cab,  and  I  went  back  in  the  cab  and  got  the 
chair,  and  I  sat  in  it  between  the  side  track  and  the  main  line, 
and  I  sat  there  for  some  time.  I  don't  know  how  long,  maybe 
40,  45,  or  50  minutes,  or  maybe  not  that  long.  It  was  pretty  dark 
that  night  and  cloudy,  and  I  heard  a  rumbling  like  a  train  com- 
ing." While  plaintiff  was  in  this  positiqn  he  heard  a  rumbling 
noise,  which  he  ascertained  to  be  his  engine  returning,  and  wit- 
ness then  picked  up  his  chair  preparatory  to  getting  into  the  cab, 
v/here  it  was  his  duty  to  he  as  soon  as  the  coupling  was  made, 
so  that  the  train  could  move  off  without  delay.    As  the  witness 


794  Vol  31  R  R  R— Vol  54  Am  &  Eng  R  Cas  N  S 

Meacham  v.  Southern  R.  Co 

was  in  the  act  of  mounting  the  steps  with  the  chair  in  one  hand, 
and  had  taken  hold  of  the  handle  bars  with  the  other,  without 
any  signal  or  warning  of  any  kind,  the  engine  struck  the  train 
with  great  violence,  the  force  being  sufficient  to  drive  the  entire 
train  of  22  cars  back  from  a  car  and  a  half  to  two  car  lengths.  By 
the  force^of  the  impact  the  plaintiff  was  knocked  loose  from  the 
car,  and  onto  the  track  in  front  of  the  train  as  it  was  then  mov- 
ing, and  in  the  effort  to  save  his  life,  his  arm  was  run  over  and 
crushed  as  stated. 

The  negligence  imputed  to  the  defendant,  on  this  testimony, 
and  established  by  the  verdict,  was  "(1)  in  backing  up  to  the 
train  to  make  the  coupling  without  giving  a  proper  signal;  (2) 
by  striking  the  train  with  unusual  and  unnecessary  violence." 
The  evidence  as  to  the  first  proposition  is  thus  stated  in  the 
record,  page  20:  '*Q.  What  signal  did  the  engineer  give  before 
striking  the  train  ?  A.  None  at  all.  Q.  What  is  the  usual  signal 
that  he  should  have  given?  (Defendant  objects.)  Q.  What  sig- 
nal, according  to  the  custom  of  the  management  of  trains?  What 
was  the  usual  signal  to  be  given  before  striking  a  train  to  make 
coupling?  (Defendant  objects.)  A.  In  backing  in  a  train  or  just 
one  car  it  was  the  usual  custom,  and  it  is  the  rule — (Defendant 
objects).  Q.  Just  state  the  usual  custom.  (Defendant  objects.) 
A.  It  is  usual  to  blow  three  short  blows.  (Defendant  objects.) 
Mr.  Erwin:  This  rule  that  you  speak  of,  was  this  a  printed  or 
written  rule  ?  A.  It  is  a  printed  rule.  Court :  Do  you  know  what 
the  custom  was?  A.  Yes,  sir;  certainly  I  do.  (Defendant  ob- 
jects.) Mr.  Erwin;  The  custom,  you  say,  is  embodied  in  a 
written  rule  ?  A.  Yes,  sir ;  engineer's  rules.  Q.  In  a  printed  book 
of  rules?  A.  Engineer's  rules.  Q.  It  is  in  that  book?  A.  I  think 
I  have  seen  it  in  this  book."  And  the  statement  already  made  is 
to  the  effect  of  the  collision,  when  the  coupling  was  made,  in 
knocking  the  plaintiff's  hold  loose,  and  driving  a  train  of  22  cars 
that  unusual  distance.  There  was  the  additional  evidence  on  this 
point  to  the  effect  that  the  track  here  was  practically  level,  and 
that  the  movement  of  two  or  three  cars  at  the  front  of  the  train 
was  all  that  was  required,  or  should  have  taken  place,  in  making 
an  ordinary  or  proper  coupling.  It  was  not  seriously  contended 
on  the  argument  that  the  employees  of  defendant  company  were 
not  negligent  by  reason  of  the  manner  in  which  the  coupling" 
v/as  made,  but  it  was  earnestly  urged  that  a  nonsuit  should  have 
been  directed  on  the  ground  that  the  plaintiff  was  not  where  he 
had  any  right  to  be  at  the  time,  and  was  not  there  in  proper  dis- 
charge of  his  duty,  and  this  chiefly  by  reason  of  a  rule  Xo.  99, 
to  that  effect  that  a  flagman  is  directed  to  go  back  a  given  dis- 
tance to  the  rear  of  his  train  and  place  torpedoes  in  certain 
places,  "when  a  train  is  stopped  at  an  unusual  point,  or  is  delayed 
at  a  regular  stop  over  three  minutes,  or  when  it  fails  to  make  its 
schedule  time." 
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It  is  claimed  that,  if  plaintiff  had  been  acting  in  obedience  to 
this  rule  at  the  time,  he  would  not  have  been  in  any  position  of 
danger  of  any  kind  with*  reference  to  the  coupling;  and  for  this 
reason,  while  the  engineer  may  have  been  culpably  negligent  in 
making  the  coupling,  as  a  general  proposition,  he  was  under  no 
duty  or  obligation  of  any  kind  to  the  plaintiff.  But  the  court  is 
dearly  of  the  opinion  that  the  rule  in  question  has  no  bearing  on 
the  rights  of  these  parties,  and  was  never  intended  to  apply  to 
the  facts  presented  in  this  case;  and  for  this  position  both  the 
language  and  purpose  of  the  rule  itself,  and  the  objective  facts, 
and  the  testimony  and  conduct  of  all  the  parties  in  reference  to  it, 
afford  convincing  reason.  The  rule  was  made  for  the  protection 
of  trains,  and  when  they  were  on  the  main  line  at  an  unusual 
place,  or  for  an  unusal  length  of  time,  and  for  the  purpose  of 
preventing  injury  by  reason  of  other  trains  coming  from  the 
rear.  It  was  never  intended  to  apply  when  a  train  was  on  a  sid- 
ing and  at  a  regular  station.  As  said  by  plaintiff  in  his  evidence : 
**My  train  was  not  in  danger  from  anything  but  robbery.  It  was 
safe  by  reason  of  its  being  on  the  siding."  They  had  already 
been  on  that  siding,  when  No.  12  passed  going  east,  for  more 
than  an  hour,  waiting,  and  yet  the  engineer,  the  conductor,  and 
the  flagman  were  all  in  the  cab  at  that  time,  and  no  one  had  pre- 
tended to  go  back  in  obedience  to  this  rule.  But  it  was  urged 
that,  while  this  might  be  true  as  to  the  train,  it  was  not  true  as 
to  the  engine  when  it  passed  out  of  the  siding  and  onto 
the  main  line  going  towards  Old  Fort.  But  the  rule  is  made 
for  the  government  of  trains  and  the  crews  attached 
thereto.  It  begins  by  saying  "When  a  train  is  stopped," 
and  in  several  places  it  says,  ''the  flagman  shall  go  back  a  given 
distance  to  the  rear  of  *his'  train."  If  the  plaintiff  is  to  be  made 
a  part  of  the  engine  crew,  and  charged  with  duties  concerning 
it,  because  the  engine  had  itself  become  a  train,  he  should  be  al- 
lowed the  distance  he  was  behind  the  engine.  There  were  cer- 
tainly 22  cars  ahead,  and  how  much  further  it  was  to  the  head 
of  the  switch  when  the  engine  entered  on  the  main  line  does  not 
definitely  appear,  and  it  should  not  be  presumed  against  him  that 
it  was  within  the  prohibited  distance.  At  Old  Fort  the  plaintiff 
was  five  miles  behind  the  engine  and  assuredly  he  was  not  re- 
quired to  follow  along  behind  the  engine,  keeping  at  the  speci- 
fied distance.  The  truth  is  that  this  was  an  emergency  to  be 
dealt  with  by  special  orders  of  the  plaintiff's  superior,  the  con- 
ductor, and  the  proof  shows  that  these  orders  were  given  and 
obeyed  by  plaintiff.  The  conductor  of  the  parties  show  that  they 
all  so  understood  it,  and  it  may  be  noted  that  this  is  not  an  inter- 
pretation of  a  rule  by  parol  testimony.  They  are  facts  showing 
that  conditions  had  arisen  to  which  the  rule  did  not  apply. 

When  the  engineer  backed  his  engine  down  the  main  line  to 
the  cab,  preparatory  to  going  to  Old  Fort,  and  the  conductor 
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got  aboard  to  go  with  him,  he  did  not  tell  the  flagman  to  go 
back  and  place  torpedoes.  The  order  was:  **Meacham,  hold 
everything  till  we  get  back."  The  track  was  straight  for  a  half 
or  three-quarters  of  a  mile  each  way,  and  it  was  a  safe  order 
for  the  conductor  to  give.  And  when  the  engine  returned,  and 
just  before  it  coupled,  the  evidence  as  to  the  plaintiff's  duty  is 
thus  stated:  "What  did  you  do  then?  A.  I  began  to  prepare  to 
get  in  the  cab.  Q.  How  soon?  A.  Immediately.  Q.  What  was 
your  duty  when  you  saw  that  engine  approaching?  A.  To  pre- 
pare to  be  in  the  cab,  and  to  be  ready  to  move  when  they  got 
ready.  Q.  That  was  your  duty  ?  A.  Yes,  sir.  Q.  How  soon  was 
it  your  duty  to  get  ready  ?  A.  As  soon  as  I  could.  Q.  When  the 
first  jolt  was  given  to  this  train,  did  it  knock  you  loose?  A.  Yes, 
sir ;  that  was  what  knocked  me  loose."  And  he  was  carrying  out 
this  duty  when  he  received  his  hurt.  To  show  that  the  statement 
of  plaintiff  was  true,  when  the  coupling  was  made,  the  train 
moved  right  on  off,  without  any  wait  for  a  flagman,  and  without 
any  signal  to  "blow  him  in,"  which  was  always  required  when  a 
flagman  was  properly  in  the  rear  guarding  his  train.  The  engineer, 
testifying  for  defendant,  undertakes  to  explain  this  by  saying 
that  the  reason  he  did  not  blow,  he  saw,  from  the  flagmans  light, 
that  he  was  at  the  rear  of  the  train,  and  did  not  need  any  signal. 
If  this  is  true,  when  a  duty  arose  to  plaintiff,  even  if  he  had  been 
before  that  acting  in  violation  of  a  rule.  Defendant's  engineer 
had  no  right  to  maim  or  kill  him  when  he  saw  he  was  in  a  posi- 
tion where  he  would  mount  the  cab  as  he  did.  A  coupling  made 
in  the  usual  and  proper  manner  would  have  caused  no  such 
result,  and  plaintiff  was  guilty  of  no  negligence  in  getting  into 
the  cab  as  he  did,  certainly  none  was  proved.  The  correct  ex- 
planation of  the  wrong  done  will  no  doubt  be  found  in  the  fact, 
which  appears  in  evidence,  that  when  the  engine  of  the  train  was 
at  Old  Fort,  the  engineer  asked  for  and  obtained  the  assistance 
of  the  "helper,"  a  powerful  engine  which  assists  in  pulling  the 
trains  over  the  steep  mountain  grades,  from  Old  Fort  to  Swan- 
nanoa  Tunnel.  These  two  engines  were  coupled  together  when 
they  were  backed  against  the  train,  and  this  is  the  reason,  no 
doubt,  of  the  tremendous  force  ol  that  impact  by  which  a  train 
of  22  freight  cars  was  driven  back  on  a  level  track  Ij^  or  2  car 
lengths.  We  are  of  opinion  that  actionable  negligence  on  the 
part  of  defendant  company  had  been  established  in  a  trial  free 
from  error  and  the  rule  urged  for  defendant's  exoneration  is  not 
properly  available  for  the  purpose. 

Here  is  testimony  where  rule  99  did  apply:  "When  the  train 
moved  off,  after  the  coupling  was  made,  and  was  about  to  enter  on 
the  main  track  plaintiff  sent  a  brakeman  forward  to  notify  the 
engineer  that  a  flagman's  arm  was  off,  and  he  then  turned  to  the 
dead-head  conductor  in  the  cab,  and  said:  *Take  your  suspen- 
ders and  cord  my  arm  to  stop  its  bleeding  so,  and  take  my  light, 
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and  light  a  fuse  and  go  back  and  stop  No.  75  from  running  into 
us.' "  With  his  body  maimed  and  his  life  wrecked,  he  thought  of 
his  train  and  obedience  to  his  duty. 

There  is  no  evidence  tending  to  establish  contributory  negli- 
gence on  the  part  of  plaintiff,  and  the  judgment  below  is  affirmed. 

No  error. 


Hamble  v.  Atchison,  T.  &  S.  F.  Ry.  Co. 

(Circuit  Court  of  Appeals,  Ninth  Circuit,  October  5,  1908.) 

[164   Fe4.  Rep.  410.] 

Railroads — ^Joint  Use  of  Tracks^-Liability  for  Injury  from  Negli- 
gent Operation  of  Trains.* — Where  the  trains  of  one  railroad  com- 
pany in  charge  of  its  own  employees  run  over  the  tracks  of  another 

• 

company  under  a  contract  that  they  shall  obey  the  orders  of  the 
train  dispatcher  of  the  latter  company,  such  contract  does  not  re- 
lieve the  company  so  using  the  tracks  from  liability  for  injuries 
caused  to  third  persons  by  the  negligence  of  its  employees  operating 
its  trains  in  no  way  attributable  to  any  order  of  the  train  dispatcher. 
Master  and  Servant — Fellow  Servants — Servants  of  Separate  Mas- 
ters in  Same  Work.t — An  employee  of  a  railroad  company  does  not 
by  virtue  of  his  contract  of  service  assume  the  risk  of  injury  froip  the 
negligence  of  the  servants  of  another  company  jointly  using  the 
tracks  of  his  employer,  but  has  the  same  right  of  action  against  such 
company  for  an  injury  so  occurring  as  any  stranger. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  Division  of  the  Southern  District  of  California. 

The  plaintiff  in  error  brought  an  action  in  the  court  below  to 
recover  damages  for  personal  injuries  suffered  by  him  as  the 
result  of  a  rear-end  collision  between  two  railway  trains.  The 
complaint  alleges  that  the  accident  was  occasioned  by  the  negli- 
gence of  the  defendant  in  error  in  operatmg  one  of  the  trains. 
The  answer  denied  negligence,  and  alleged  contributory  negligence 
on  the  part  of  the  plaintiff  in  error,  and  for  a  further  defense 
alleged  in  substance  that  the  railway  upon  which  the  accident 
occurred  belonged  to  the  Southern  Pacific  Railroad  Com- 
pany, and  that  the  defendant  in  error  was  using  the  same  by 

♦See  foot-note  appended  to  Floody  v.  Great  Northern  Ry.  Co. 
(Minn.),  27  R.  R.  R.  162,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  162;  second 
head-note  of  Beckman  v.  Meadville,  etc.,  Ry.  Co.  (Pa.),  28  R.  R.  R. 
224,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  224. 

tFor  the  authorities  in  this  series  on  the  question  whether  employ- 
ees of  different  masters  may  be  fellow  servants  of  each  other,  see 
foot-notes  appended  to  Lewis  v.  Pennsylvania  R.  Co.  (Pa.),  30  R. 
R.  R.  59,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  59. 
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virtue  of  a  license  from  the  Southern  Pacific  Company,  authoriz- 
ing it  to  run  and  operate  its  engines,  cars,  and  trains  thereon, 
and  that  the  operation  and  movements  of  all  engines,  cars,  and 
trains  of  the  defendant  in  error  thereon  was  to  be  subject  to  the 
immediate  direction,  government,  and  superintendence  of  said 
Southern  Pacific  Company,  and  that  the  train  so  alleged  to  have 
been  negligently  operated  by  the  defendant  in  error  was,  at  the 
time  of  the  accident,  under  the  sole  direction,  control,  and  gov- 
ernment of  the  Southern  Pacific  Company  and  its  agents.  The 
evidence  showed  that  the  plaintiff  in  error  was  a  conductor  in 
the  employment  of  the  Southern  Pacific  Company,  and  had 
charge  of  its  freight  train  No.  2,602,  bound  from  Los  Angeles 
to  Bakersfiefd.  The  accident  occurred  at  about  6 :25  in  the  morn- 
ing. The  plaintiff  in  error  had  crossed  the  summit  of  the  Te- 
hachapi  Mountains,  and  running  in  a  westerly  direction  on  a 
downhill  grade,  had  passed  through  tunnel  No.  5,  and  about  20 
minutes  before  the  accident  had  reached  a  point  where  the  rear 
end  of  his  train,  including  the  caboose,  stood  in  the  westerly  end 
of  tunnel  No.  4,  where  his  train  stood  until  the  time  of  the  ac- 
cident, for  the  reason  that  the  track  ahead  of  him  was  obstructed 
by  other  trains  so  that  he  could  not  proceed.  The  distance  be- 
tween the  two  tunnels  is  about  2,750  feet.  The  track  from  No. 
5  to  No.  4  runs  on  a  downgrade  of  about  120  feet  to  the 
mile,  and  the  whole  course  of  it  is  plainly  visible  from 
the  westerly  end  of  No.  5.  The  track  was  equipped 
with  *  an  efficient  system  of  automatic  block  signals,  which 
were  in  working  order.  The  plaintiff  in  error  and  his 
train  crew  adopted  the  usual  methods  and  devices  required  by 
the  rules  in  such  cases  to  prevent  a  rear-end  collision.  Imme- 
diately on  coming  to  a  standstill,  a  brakeman  went  back  up  the 
road  and  strapped  to  the  rails  at  different  intervals  between  the 
tunnels  four  torpedoes,  and  ignited  two  fusees,  which  were  stuck 
into  the  ties  at  points  where  they  were  most  likely  to  be  seen  by 
an  overtaking  train,  and  one  of  the  fusees  was  still  burning  after 
the  accident.  The  overtaking  train  consisted  of  two  heav>'  en- 
gines and  a  caboose  belonging  to  the  defendant  in  error  and  one 
light  engine  at  the  front  end  of  the  train  belonging  to  the  South- 
em  Pacific  Company.  It  was  in  charge  of  a  conductor  of  the 
defendant  in  error,  but  the  engineer  of  the  Southern  Pacific 
engine  was  in  the  employment  of  the  Southern  Pacific  Company. 
The  plaintiff  in  error  knew  that  this  train  was  following  him. 
His  orders  required  him  to  look  out  for  a  train  ahead  and  a 
train  behind.  He  received  these  orders  at  Summit  Station, 
from  the  Southern  Pacific  train  dispatcher.  There  is  no 
evidence  that  either  train  disregarded  in  any  way  the  in- 
structions of  the  train  dispatcher.  The  evidence  shows  that  the 
overtaking  train  passed  the  danger  signal  showing  red  at  the 
easterly  limit  of  the  block  on  which  the  plaintiff  in  error's  train 
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was  standing.  This  signal  was  a  mile  up  the  grade  and  above  the 
easterly  end  of  tunnel  No.  6.  After  passing  this  signal,  the  de- 
fendant in  error's  train  came  out  of  the  west  end  of  tunnel 
No.  5  at  a  speed  of  from  25  to  30  miles  an  hour,  came  down  the 
grade  at  that  speed,  exploding  the  four  torpedoes,  passing  over 
the  burning  fusees,  passing  the  signaling  brakeman  Smith,  and  the 
yellow  caution  light  near  the  easterly  mouth  of  tunnel  No.  4, 
thence  into  collision  with  the  rear  end  of  the  plaintiff  in  error's 
train.  At  the  close  of  the  evidence  for  the  plaintiff  in  error,  the 
defendant  in  error  moved  for  a  nonsuit,  which  was  granted  on 
the  ground  that  the  overtaking  train,  from  the  time  it  left  Sum- 
mit Station,  was  under  the  control  and  direction  of  the  Southern 
Pacific  Company,  and  not  of  the  defendant  in  error.  That  rul- 
ing is  assigned  as  error. 

Harris  &  Harris  and  F.  W,  Thompson  {Newman  Jones,  of 
counsel),  for  plaintiff  in  erron 

E.  IV .  Camp,  A.  H.  Van  Cot,  and  U,  T.  Clotfelter,  for  defend- 
ant in  error. 

Before  Gilbert,  Ross,  and  Morrow,  Circuit  Judges. 

Gilbert,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
record  shows  that  the  defendant  in  error  was  in  the  joint  use  with 
the  Southern  Pacific  Railway  Company  of  a  portion  of  the 
latter's  track  under  a  license,  and  that  its  trains  were  under  the 
control  and  direction  of  the  Southern  Pacific  Company.  The 
trains  that  came  into  collision  had  started  from  Summit  Station 
under  the  direction  of  the  Southern  Pacific  Company's  train  dis- 
patcher at  Bakersfield.  It  is  to  be  admitted  that  a  railroad  com- 
pany operating  its  trains  over  the  road  of  another  under  a  license 
to  use  the  same,  and  subject  to  the  direction  of  the  latter  and  the 
rules  and  regulations  of  its  road,  is  not  answerable  for  injury  oc- 
curring to  third  persons  through  the  negligent  acts  of  the  train 
dispatcher  or  other  officers  in  whose  charge  is  the  management 
and  the  control  of  the  movement  of  trains.  But  when  the  injury 
occurs  to  a  third  person  through  the  negligent  act  of  the  employ- 
ees of  the  licensed  company,  not  resulting  from  any  negligent 
order  as  to  the  movement  of  trains,  but  wholly  through  the  neg- 
ligence of  the  conductor  in  charge  of  a  train  of  the  licensed 
company,  is  that  company  liable  therefor?  That  is  the  question 
which  this  case  presents. 

The  decisions  involving  the  proposition  are  not  numerous,  and 
they  are  contradictory.  The  court  below  followed  the  rule  laid 
down  in  Atwood  z\  Chicago,  R.  I.  &  P.  Ry.  Co.  (C.  C),  72  Fed. 
447.  In  that  case  both  the  railroad  companies  were  made  parties 
defendant,  and  the  negligence  alleged  by  the  plaintiff  was  that 
the  receivers  of  the  Union  Pacific  Company  negligently  and  care- 
lessly premitted  a  Rock  Island  train  to  leave  Lawrence  within 
five  minutes  after  the  departure  of  a  train  of  the  Union  Pacific. 
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The  evidence,  however,  tended  to  show  that,  after  the  Rock 
Island  train  left  Lawrence,  the  employees  in  charge  of  it,  knowing 
that  the  Union  Pacific  train  was  in  front,  could,  by  the  exercise  of 
due  care,  have  avoided  the  accident.  The  court  ruled  that  the 
plaintiff  could  recover  only  by  proof  of  the  negligence  alleged 
in  the  complaint,  and  that  as  there  was  nothing  to  justify  a 
finding  that  the  Union  Pacific  Company  started  the  train  from 
Lawrence  too  close  together,  or  that  such  act,  if  proved,  was  the 
proximate  cause  of  the  injury,  there  was  no  ground  for  holding 
that  company  liable  for  the  injury,  and  as  to  the  Rock  Island 
Company,  the  court  held  that  as  the  contract  provided  that  the 
Union  Pacific  Company  should  have  the  exclusive  right  to  make 
rules  for  the  operation  of  that  part  of  the  road  used  by  the  parties 
jointly,  and  that  all  trains  should  move  in  accordance  with  the 
order  of  its  superintendent,  and  since  the  Rock  Island  Company 
had  no  right  or  power  to  direct  movements  of  its  trains  while  on 
the  track,  it  could  not  be  held  responsible  to  third  paries,  on  the 
doctrine  of  respondeat  superior,  for  any  negligence  of  the  men  in 
charge  of  the  train  while  running  over  such  track,  though  they 
were  in  its  employment  and  paid  by  it.  This  ruling  was  based 
upon  the  ground  that  the  master  was  at  the  time  without  the 
power  to  control  the  act  of  the  imputed  servant ;  that  power  be- 
ing taken  from  the  Rock  Island  Company  and  conferred  upon 
the  Union  Pacific  Company  by  the  contract  under  which  trains 
were  operated,  "the  rules  and  regulations  of  which,'*  said  the 
court,  "placed  the  management  of  the  trains,  the  whole  manner  of 
their  operation,  the  speed'  at  which  they  shall  run,  under  the 
management  of  the  Union  Pacific  Railroad  Company.  They 
prescribe  how  they  shall  approach  other  trains,  the  distance  to  be  ^ 
observed  between  trains  while  occupying  the  same  track  going 
in  the  same  direction,  and  the  safeguards  that  each  must  throw 
out  and  the  circumspection  and  vigilance  each  shall  exercise. 
And,"  continued  the  court,  "the  party  who  failed  to  observe 
these  rules  and  regulations  was  violating  the  rules  and  regulations 
of  the  Union  Pacific  Railway  Company,  and  the  defendant,  the 
Rock  Island  Company,  was  without  the  power  or  authority  under 
its  contract  to  give  a  single  direction." 

On  the  other  hand,  in  Clark  z\  Geer,  86  Fed.  447,  32  C.  C.  A. 
295,  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  by 
Thayer,  Circuit  Judge,  held  that  where  the  trains  of  one  com- 
pany, in  charge  of  its  own  employees,  run  over  the  track  of  an- 
other company,  under  a  contract  that  they  shall  obey  the  orders 
of  the  train  dispatcher  of  the  latter  company,  such  contract  does 
not  release  the  company  so  using  the  track  from  liability  for  inju-  ' 
ries  caused  by  the  negligence  of  its  employees,  and  that  a  master 
cannot  claim  exemption  from  liability  for  damages  occasioned  by 
the  negligent  act  of  his  servant,  committed  while  in  his  immediate 
service  and  doing  his  work,  merely  because  he  has  empowered  a 
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third  party  to  give  that  servant  directions  relative  to  certain 
matters  connected  with  the  doing  of  the  work.  In  that  case  the 
action  was  brought  against  the  Rock  Island  Company  and  the 
receiver  of  the  Union  Pacific  Company.  The  injury  occurred  to 
a  passenger  on  a  freight  train  of  the  Union  Pacific  Company, 
which  was  run  into  at  the  rear  end  by  a  freight  train  of  the  Rock 
Island  Company.  The  complaint  alleged  that  the  injury  was 
occasioned  by  the  negligence  of  both  railway  companies,  and  by 
the  negligence  of  the  Rock  Island  Company  in  particular,  in  the 
failure  of  its  engineer  in  charge  of  its  freight  train  to  keep  a 
proper  lookout  ahead,  and  the  failure  on  his  part  to  discover  at 
an  earlier  moment,  as  he  ought  to  have  done,  the  red  lights  on  the 
rear  end  of  the  Union  Pacific  train.  There  was  a  verdict  and 
judgment  against  both  companies  in  the  court  below.  The  ap- 
pellate court,  after  referring  to  the  fact  that  no  attempt  was  made 
to  hold  the  Rock  Island  Company  responsible,  because  an  im- 
proper order  had  been  given  to  its  engineer  by  the  train  dispatcher 
of  the  Union  Pacific  Company,  or  that  the  latter  had  failed  to 
make  reasonable  regulations  for  the  movement  of  trains  over  the 
track  which  was  used  jointly,  and  to  the  ^resumption  that  the 
jury  found  that  the  engineer  of  the  Rock  Island  Company  was 
negligent  as  charge  in  the  complaint,  observed : 

**Can  it  be  said,  then,  that  the  Rock  Island  Company  can  claim 
exemption  from  liability  for  negligent  acts  of  such  a  character 
which  were  in  no  way  attributable  to  the  conduct  of  the  train  dis- 
patcher of  the  Union  Pacific  Company,  subject  to  whose  orders 
the  Rock  Island  Company  had  for  the  time  being  placed  /its 
engineers?  *We  are  constrained  to  hold  that  this  question  should 
be  answered  in  the  negative.  It  may  be  conceded  that  a  servjmt 
may  at  the  same  time  be  in  the  general  employ  of  one  master 
and  in  the  special  service  of  another,  and  that  if,  while  in  such 
special  service  and  under  the  exclusive  control  of  the  special 
master  and  doing  his  work,  he  is  guilty  of  a  negligent  act,  the 
special  master  is  alone  responsible*  therefor.  *  *  *  j^  ^j^^  ^^se 
now  in  hand,  it  appears  that  the  persons  who  were  in  charge  of 
the  Rock  Island  train  at  the  time  of  the  collision  were  not  engaged 
in  the  performance  of  any  service  for  and  in  behalf  of  the  Union 
Pacific  Company,  or  in  aiding  that  company  in  the  performance 
of  any  service,  but  were  doing  the  work  of  the  Rock  Island  Com- 
pany to  the  same  extent  as  if  the  train  in  their  charge  had  been 
at  the  time  on  the  track  of  the  latter  company.  We  fail,  therefore, 
to  perceive  any  sufficient  reason  for  exempting  the  Rock  Island 
Company  from  liability  for  the  negligent  acts  of  its  servants 
which  are  charged  in  the  complaint,  especially  as  the  acts  in 
questions  were  not  done  by  the  direction  of  the  Union  Pacific 
Company,  or  in  consequence  of  the  failure  of  its  train  dispatcher 
to  give  any  information  or  orders  which  he  ought  to  have  given." 

The  doctrine  so  announced  in  Clark  v,  Geer  seems  to  us  sound 
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in  principle  and  just.  On  what  principle  should  the  Southern 
I'acific  Company  be  held  liable  for  the  negligence  of  tfie  servants 
of  another  company  in  doing  acts  over  which  it  had  no  control 
in  fact?  It  cannot  be  said,  with  any  due  regard  for  the  meaning 
of  words,  that  the  servants  of  the  defendant  in  error  were  the 
servants  of  the  Southern  Pacific  Company.  Notwithstanding  that 
they  were  on  the  road  of  the  latter,  they  were  at  all  times  about 
their  own  master's  business.  They  were  not  working  for  the 
.  Southern  Pacific  Company,  or  rendering  that  company  any 
service.  The  most  that  can  be  said  is  that  for  the  time  being, 
while  serving  their  own  master,  they  were  under  the  direction  of 
the  Southern  Pacific  Company  as  to  certain  prescribed  regulations 
concerning  the  time  of  starting  and  stopping  their  trains  and 
the  rules  of  the  road,  regulations  essentially  necessary  for  the 
safety  of  the  trains  of  both  companies.  In  all  other  respects 
they  remained  the  servants  of  the  company  in  whose  service  they 
were,  by  which  they  were  hired  and  discharged,  and  from  which 
they  received  their  compensation. 

In  Philadelphia  &  Reading  R.  R.  Co.  v.  Derby,  14  How.  468, 
486,  14  L.  Ed.  502,  it  was  said : 

"The  rule  of  respondeat  superior,  or  that  the  master  shall  be 
civilly  liable  for  the  tortious  acts  of  his  servant,  is  of  universal 
application,  whether  the  act  be  one  of  omission  or  commission, 
whether  negligence,  fraudulent,  or  deceitful.  If  it  be  done  in  the 
course  of  his  employment,  the  master  is  liable,  and  it  makes  no 
difference  that  the  master  did  not  authorize  or  even  know  of  the 
servant's  act  or  neglect,  or  even  if  he  disapproved  or  forbade  it. 
He  is  equally  liable  if  the  act  be  done  in  the  course'  of  his  ser- 
vant's employment." 

The  test  of  the  master's  liability,  therefore,  is  whether  the  act 
done  by  the  servant  was,  at  the  time  and  place,  done  in  the  course 
of  the  servant's  employment  and  while  the  servant  was  under  the 
master's  control,  and  he  is  under  the  master's  control  at  all  times 
while  the  master  has  the  riglit  to  control  him,  whether  he  ex- 
ercise control  or  not.  The  servants  of  the  Santa  Fe  Company;  in 
operating  their  trains,  were  in  the  general  employment  of  that 
company,  and  subject  to  its  control.  They  were  not  subject  to 
the  control  of  the  Southern  Pacific  Company,  except  as  to  certain 
specified  acts.  In  all  other  respects  they  were  answerable  to  their 
master.  The  Southern  Pacific  Company  had  no  power  to  hire  or 
discharge  them,  or  to  compel  them  to  exercise  care  in  operating 
their  master's  trains.  No  diligence  on  the  part  of  that  company, 
as  far  as  the  record  before  us  shows,  could  have  averted  the  ac- 
cident. To  avoid  liability  the  orignal  master  must  resign  full 
control  of  the  servant  for  the  time  being.  It  is  not  sufficient 
that  the  servant  is  partially  under  the  control  of  another.  Gar- 
ven  V.  C.  R.  I.  &  P.  Ry.  Co.,  100  Mo.  App.  617,  75  S.  W.  193; 
Chicago,  R.  I.  &  P.  Co.  z\  Groves,  56  Kan.  601,  44  Pac.  628; 
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Chicago,  R.  I.  &  P.  Co.  v,  Martin,  59  Kan.  437,  53  Pac.  461 ; 
Sullivan  v.  Tioga  R.  R.  Co.,  112  N.  Y.  643,  20  N.  E.  569,  8  Am. 
St.  Rep.  793;  Roganville  Lumber  Co.  v.  Gulf,  B.  &  K.  G.  Ry. 
Co.,  36  Tex.  Civ.  App.  563,  82  S.  W.  816;  Chicago,  R.  I.  &  P. 
Ry.  Co.  V,  Posten,  59  Kan.  449,  53  Pac.  465.  In  the  case  last 
cited  the  court  said:  ' 

"For  keeping  the  tracks  and  other  Union  Pacific  property  in 
repair,  the  Union  Pacific  Company  is  primarily  responsible;  but 
for  the  conduct,  skill,  and  diligence  of  the  trainmen  in  the  opera- 
tion of  trains  of  the  Rock  Island  Company  it  clearly  is  answer- 
able both  to  its  own  passengers  and  to  all  others  aflfected  thereby. 
The  negligence  for  which  the  Rock  Island  was  held  liable  was 
the  negligence  of  the  engineer  and  other  trainmen  employed  by 
it  and  in  charge  of  its  train.  We  are  not  called  on  to  consider 
any  question  concerning  its  liability  for  the  negligence  or  mis- 
management of  train  dispatchers,  telegraph  operators,  switch- 
men, or  other  persons  employed  by  the  Union  Pacific,  but  whose 
duties  relate  to  the  trains  of  both  companies.  It  is  clear  that  the 
Rock  Island  is  responsible  for  the  conduct  of  its  employees  in 
the  operation  of  its  trains  over  the  Union  Pacific  tracks,  and 
that  the  management  of  Rock  Island  trains  by  employees  of  the 
Union  Pacific  Company  is  confined  to  orders  and  regulations  in 
reference  to  their  movements." 

In  Sullivan  v.  Tioga  R.  R.  Co.,  112  N.  Y.  643,  20  N.  E.  569, 
8  Am.  St.  Rep.  793,  the  plaintiff,  who  was  in  the  employment  of 
one  railroad  company,  was  injured  through  the  negligence  of  the 
employees  of  another  company  jointly  using  the  same  track. 
Of  such  negligence  the  court  said : 

"Their  negligence  was  not  one  of  the  risks  which,  by  virtue 
of  his  contract  of  service,  he  had  taken  upon  himself.  He  was 
at  no  time  under  the  authority  of  the  defendant,  nor  in  any  re- 
spect its  servant.  He  neither  owed  service  to  it,  nor  did  he  ren- 
der it.  *  *  *  The  intestate  was,  in  respect  to  his  employ- 
ment, a  stranger  to  the  defendant.  He  was  merely  at  work  in  a 
yard  to  which,  by  permission  of  his  employer,  the  defendants 
by  its  servants  had  access.  He*  was  removing  ashes  from  the 
pit ;  they,  running  an  engine  over  a  part  of  it  to  reach  the  turn- 
table; and  the  duties  of  each  were  so  limited,  neither  was  re- 
sponsible to  the  master  of  the  other  for  the  manner  of  the  per- 
formance. There  was  no  common  master,  and  although,  having 
regard  to  the  place  of  service,  they  were  neighbors,  they  were 
not  co-servants.  Each,  therefore,  is  entitled  to  protection  against 
the  negligence  of  the  other." 

The  liability  of  the  defendant  in  error  is  not  affected  by  the 
fact  that  one  of  the  engines  attached  to  its  train  belonged  to  the 
Southern  Pacific  Company  and  was  operated  by  an  engineer  of 
that  company.  The  evidence  shows  that,  to  avoid  loss  of  time 
between  signal  blocks,  the  train  dispatcher  had  directed  the  con- 
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ductor  of  the  train  to  attach  the  Southern  Pacific  engine  and 
bring  it  to  Kern  Junction.  Notwithstanding  the  presence  of  this 
engine,  the  train  remained  in  the  control  of  the  conductor.  He 
was  responsible  for  the  speed  at  which  it  was  run.  He  admitted 
that  he  ran  the  train  carelessly,  and  that  while  running  at  the 
rate  of  30  miles  an  hour  he  saw  a  danger  signal,  and  that  he  was 
negligent  in  permitting  the  engineer  to  run  at  the  speed  at  which 
the  train  was  going. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial. 
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Instruction  was  insufficient  because  leading  the  jury  to  con- 
clude that  decedent  could  go  on  the  tracks  at  any  time  or 
place;  and  that,  if  the  railroad  was  derelict  in  the  discharge  of 
any  of  the  enumerated  duties,  a  recovery  could  be  had,  though 
decedent  exercised  no  care  for  his  own  safety.  Illinois  Cent. 
R.  Co.  V.  France's  Adm'x  (Ky.),  213. 

Walking  on  track  to  station  in  the  darkness,  after  flagging  the 
fast  train  by  which  he  was  struck.  Ellis  v.  Southern  Ry.  Co. 
(C.  C.  A.),  172. 

Discovered  Peril. 

Duty  of  trainmen  to  exercise  reasonable  care  to  avoid  injuring 
person  w^ho  has  negligently  placed  himself  in  a  perilous  posi- 
tion.    Neary  v.  Northern  Pac.  Ry.  Co.  (Mont.),  758. 

Question  for  jury  whether  an  engineer,  after  discovering  the 
peril  of  one  walking  on  the  track,  could,  by  exercising  rea- 
sonable care,  have  stopped  his  train  in  time.  Neary  v.  North- 
ern Pac.  Ry.  Co.  (Mont.),  758. 

Evidence.  « 

Where  the  testimony  of  the  engineer  that  when  decedent  came 
on  the  track  the  engine  was  so  close  to  him  that  it  was  im- 
possible to  avoid  the  accident  was  not  contradicted,  an  in- 
struction authorizing  a  recovery  if  the  engineer  failed  to  use 
ordinary  care  after  seeing  the  peril  of  decedent,  was  errone- 
ous.    Illinois  Cent.   R.  Co.  v.  France's  Adm'x  (Ky.),  213. 

Presumption  of  railroad's  consent  to  use  of  track  as  foot  path. 
Bailey  v.  Lehigh  Valley  R.  Co.  (Pa.),  167. 

Speed  of  train  through  populous  community  constituted  negli- 
gence, question  for  jury  whether.  Illinois  Cent.  R.  Co.  z/. 
France's  Adm'x   (Ky.),  213. 

Trainmen  must  use  reasonable  care  to  avoid  injury  to  any  one 
who  may  be  on  the  track,  and  such  duty  increases  as  the  lia- 
bility to  come  into  contact  with  persons  passing  on  the  track 
increases.     Illinois  Cent.  R.  Co.  v.  France's  Adm'x  (Ky.),  213. 

"Under  full  control,"  used  in  railroad's  rules  requiring  trains  to  ap- 
proach and  pass  through  yards,  "under  full  control,"  means  ready  to 
stop  any  moment.    Neary  r.  Northern  Pac.  Ry.  Co.  (Mont.),  758. 

ACT  OF  GOD. 

See  COMMON   CARRIERS. 
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ACTIONS. 

See  COMMON  CARRIERS. 
Under  Conn.  Gen.  St.  1902,  §  1130,  preventing  suits  against  a  rail- 
road company  for  negligent  injury  unless  written  notice  of  the 
time,  etc.,  of  the  injury  be  given  within  four  months  thereafter, 
unless  the  action  be  commenced  within  such  period,  such  no- 
tice is  not  a  prerequisite  to  the  owner's  right  to  sue;  the  section 
merely  prescribing  a  limitation  analogous  to  general  limitations 
upon  an  injured  person's  right  to  sue  without  further  proceed- 
ings; and  a  defense  predicated  upon  it  need  not  be  anticipated. 
Bulkley  v.  Norwich  &  W.  Ry.  Co.  (Conn.),  153. 

ADVERSE  POSSESSION. 

Depot  grounds.     Chicago,  etc.,  R.  Co.  v.  Hanken  (Iowa),  232. 

Mere  dedication  of  land  on  town  plat  as  railway  depot  grounds 
did  not  endow  the  entire  track  with  the  incidents  of  a  public 
use.     Chicago,  etc.,  R.  Co.  v.  Hanken  (Iowa),  232. 

Owners  of  lots  abutting  upon  a  railroad  have  no  title  by  adverse 
possession  to  strips  of  the  right  of  way  occupied  as  part  of  their 
lots  and  under  no  other  claim  of  right.  Chicago,  etc.,  R.  Co.  v, 
Hanken   (Iowa),  232. 

Railroad's  acquiescence  for  more  than  twenty  years  in  the  main- 
tenance of  a  fence  which  inclosed  with  abutting  lands  parts  of 
a  tract  dedicated  on  a  town  plat  as  depot  grounds,  but  never 
used  for  such  purpose,  effect  of.  Chicago,  etc.,  R.  Co.  v.  Han- 
ken  (Iowa),  232. 

Right  of  way  cannot  be  acquired  from  railroad  by  adverse  posses- 
sion.   Powell  V,  Atchison,  etc.,  Ry.  Co.  (Mo.),  475. 

ANIMALS. 

See  FRIGHTENING  TEAMS. 

ARRESTS  AND  PROSECUTIONS. 

Arrest  of  persons  insisting  on  being  entitled  to  pass  through  sta- 
tion gate,  by  policeman  in  railroad's  pay,  liability  of  railroad  for. 
Chicago,  etc.,  Ry.  Co.  v.  Nelson  (Ark.),  785. 

BAGGAGE. 

Termination  q<  liability. 

Finding  that  plaintiffs  grip  was  removed  within  reasonable  time 
was  proper.    Tallman  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  619. 

What  is  reasonable  time  for  removal,  in  order  to  hold  common 
carrier  liable  as  such  for  its  loss,  depends  on  circumstances  of 
each  case.    Tallman  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  619. 

What  Is. 

Goods  purchased  en  route  by  passenger  to  take  home  to  member 
of  his  family,  and  placed  in  his  trunk.  Kansas  City  S.  Ry.  Co. 
V.  Skinner  (Ark.),  423. 

Whatever  passenger  takes  w^ith  him  for  his  personal  use  or 
convenience,  according  to  the  habits  or  wants  of  the  partic- 
ular class  to  which  he  belongs,  either  for  immediate  use  or 
for  use  at  end  of  his  journey.  Kansas  City  S.  Ry.  Co.  v.  Skin- 
ner (Ark.),  423. 

BENEFICIAL   ASSOCIATIONS. 

Evidence. 

Where  a  member  of  a  brotherhood  of  locomotive  engineers  was 
not  tried  before  the  association  for  taking  improper  fees  as  a 
witness,  or  for  falsely  representing  himself  as  an  expert  in 
actions  against  a  railroad  company,  evidence  that  he  had  done 


GENERAL  INDEX  811 

BENEFICIAL  ASSOCIATIONS-Continued. 

so   was   inadmissble    to    support    a    finding   of   the    association 
that  he  was  guilty  of  the  other  charges.     St.  Louis  &  S.  W. 
Ry.  Co.  V.  Thompson  (Tex.),  750. 
That  meniiber   of  brotherhood  of  locomotive   engineers   became   a 
witness  against  a   railroad   company,  and  testified  to  the  injury 
of  the  other  members,  causing  the  brotherhood  at  large  to  lose 
prestige  with  the  railroad  company,  was  not  ground  for  expul- 
sion.    St.  Looiis  &  S.   W.   Ry.   Co.  v.  Thompson   (Tex.),  750. 

BILLS  OF  LADING. 

See  INTERSTATE  COMMERCE. 

Conclusiveness  of.     Franklin  Trust  Co.  v.  Philadelphia,  B.   &  W. 
R.   Co.   (Pa.),  80. 

Evidence. 

Bill  of  lading  whi<!h  describes  a  shipment  of  cotton  as  contain- 
ing a  designated  number  of  pounds  is  conclusive  on  the  car- 
rier, under  Miss.  Code  1906,  §  4851,  though  above  the  column 
for  insertion  of  the  weights  words  "weights  subject  to  correc- 
tion" were  inserted.  Yazoo,  etc.,  R.  Co.  v.  Bent  &  Co.  (Miss.), 
622. 

Constitutionality  of  statute  providing  that  every  bill  of  lading 
shall  be  conclusive  evidence  in  hands  of  bona  fide  holder  as 
against  the  carrier  that  the  property  described  therein  had  been 
received  by  the  carrier.  Yazoo,  etc.,  R.  Co.  v.  Bent  &  Co. 
(Miss.),  622. 

Transfer. 

Right  conferred  by  indorsement  of  bill  of  lading  is  limited  to 
that  whi<:h  might  have  been  exefcised  by  the  indorsee,  had  the 
goods  themselves  been  transferred.  Franklin  Trust  Co.  v. 
Philadelphia,  B.  &  W.  R.  Co.  (Pa.),  80. 

CARRIERS. 

See  BAGGAGE;  BILLS  OF  LADING^  COMMON  CARRI- 
ERS; CONNECTING  CARRIERS;  INTERSTATE  COM- 
MERCE; JUDICIAL  NOTICE;  RAILROAD  COMMIS- 
SIONS. 

CARRIERS  OF  LIVE  STOCK. 

See  LICENSEES. 

Assumption  of  risk  by  shipper  from  his  unauthorized  act  in  loading 
hogs  on  wrong  car.    Weisinger  v.  Southern  Ry.  Co.  (Ky.),  42. 

Burden  of  Proof. 

Prima  facie  case  created  by  proof  of  injury  to  live  stock  while 
in  carrier's  possession,  effect  of.  Jones  v,  Atlantic  Coast  Line 
R.  Co.   (N.   Car.),  68. 

Proof  that  live  stock  was  injured  while  in  possession  and  under 
care  of  carrier,  effect  of.  Jones-Lane  (Jo.  v.  Atlantic  Coast 
Line  R.  Co.  (N.  Car.),  46. 

Rebuttal   of   presumption    of   negligence   arising   from    fact   that 
animal  was  injured  while  in  carrier's  possession.    Jones  v.  At- 
lantic  Coast   Line   R.    Co.    (N.   Car.),   68. 
Cars,  sufficiency  of  evidence  of  contract  to  furnish.     San  Antonio 

&  A.  P.  Ry.  Co.  V.  Timon  (Tex.),  355. 
Common  carrier,  when  carrier  of  live   stock   assumes   relation  of. 

Summerlin  v.  Seaboard  A.  L.   Ry.   (Fla.),  657. 
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CARRIERS  OF  LIVE  STOCK— Continued. 
Degree  of   Care. 

Carrier  not  liable  for  death  of  stock  several  days  after  its  ar- 
rival, where  it  does  not  appear  whether  the  death  w^as  caused 
by  disease  contracted  before  or  after  carriage  or  from  injury 
in  transit.     McDowell  v.  Louisville  &  N.  R.  Co.  (Ky.),  650. 

Duty  to  designate  car  in  which  hogs  offered  for  shipment  shall 
be  loaded.     Weisinger  v.  Southern  Ry.  Co.  (Ky.),  42. 

Liability  of  carrier  as  an  in^rer,  scope  of.  Summerlin  v.  Sea- 
board A.  L.  Ry.  (Fla.),  657. 

Evidence. 

Conductor's  record,  showing  there  was  no  exception  to  condition 
of  stock  when  he  handled  it  between  intermediate  points,  was 
properly  excluded,  as  he  did  not  testify.  Jones  v.  Atlantic 
Coast  Line  R.  Co.  (N.  Car.),  68. 

Federal  statute  prohibiting  interstate  carriers  of  live  stock  from 
keeping  the  same  confined  for  a  period  longer  than  28  con- 
secutive hours  without  unloading  for  rest,  water  and  feeding 
is  not  subject  to  the  strict  rules  of  construction  or  of  evidence 
applied  in  criminal  prosecutions.  Montana  Cent.  Ry.  Co.  v. 
United  States  (C.  C.  A.),  652.      ' 

Federal  statute  prohibiting  interstate  carriers  of  live  stock  from 
keeping  the  same  confined  for  a  period  longer  than  28  con- 
secutive hours  without  unloading  for  rest,  water,  and  feeding, 
it  is  no  defense  that  the  "oversight,  forgetfulness,  and  uninten- 
tional neglect"  of  defendant's  train  dispatchers,  contrary  to  its 
rules  and  orders,  caused  the  violation  of.  Montana  Cent.  Ry. 
Co.  V,  United  States   (C.  C.  A.),  652. 

Shipper  being  directed  by  carrier's  agent  to  load  hogs  in  wrong 
car,  liability  of  carrier  for,  natural  consequences  of.  Weisinger 
V.  Southern  Ry.  Co.   (Ky.),  42. 

CARRIERS  OF  PASSENGERS. 

See  EXPRESS  COMPANIES;  INTERSTATE  COMMERCE; 
STATIONS  AND^ DEPOTS. 

Accompanying  Passengers. 

Insufficiency  of  evidence  to  show  that  trainmen  had  notice  that 
deceased  intended  to  get  off  train  before  it  started.  Cole's 
Adm'r  v,   Chesapeake   &   O.   Ry.   Co.   (Ky.),  453. 

Liability  of  carrier  for  death  of  one  who  falls  from  moving  train 
after  accompanying  passenger  into  train,  in  absence  of  evi- 
dence of  notice  to  trainmen  that  he  intended  to  leave  train. 
Cole's   Adm'r  v.   Chesapeake   &   O.   Ry.   Co.    (Ky.),  453. 

Contributory  Negligence. 

Alighting  from  moving  street  car  w^ithout  necessity  or  invita- 
tion.    Armstrong  v.  Portland  Ry.  Co.  (Ore.),  89. 

Boarding  moving  train  with  consent  and  assistance  of  railroad 
employee.     Gannon  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  27.         , 

Duty  of  passenger  to  assist  in  moving  stalled  street  car  from 
track.     Barnes  v.  Danville  St.  Ry.  &  L.  Co.   (111.),  52. 

Effect  of  fact  that  injured  passenger  could  not  describe  her  ac- 
tions in  leaving  car.  Beattie  v.  Boston  Elev.  Ry.  Co.  (Mass.), 
415. 

Failure  by  person  taking  steps  to  become,  or  after  he  has  been 
accepted  as,  a  passenger  to  consider  whether  the  street  car 
will  be  so  operated  as  to  come  into  contact  with  a  team  which 
has  just  passed,  going  in  the  same  direction.  Lock  wood  v. 
Boston  Elev.  Ry.  Co.   (Mass.),  395. 
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Failure  to  leave  street  car,  stalled  at  steam  railroad  crossing, 
as  directed  by  conductor.  Barnes  v.  Danville  St.  Ry.  &  L. 
Co.   (111.),  52. 

In  boarding  moving  train  was  question  for  jury.  Gannon  v. 
Chicago,  etc.,  Ry.  Co.   (Iowa),  27. 

Question  for  jury  where  female  passenger  was  injured  by  fall- 
ing into  hole  on  alighting  from  end  of  car.  Rearden  v»  St. 
Loiiis  &  S.  F.  Ry.  Co.  (Mo.),  429. 

Riding  on  running  board.     Betz  v.  Rhode  Island  Co.  (R.  I.),  452. 

Right  of  passenger  to  assume  in  the  absence  of  warning  or 
knowledge  that  she  could  safely  alight  from  front  platform  of 
car.     Rearden  v,  St.  Louis  &  S.  F.  Ry.  Co.   (Mo.),  429. 

Right  of  passenger  to  assume  while  getting  on  car  and  pass- 
ing to  seat  by  way  of  running  board,  that  car  would  not  be 
started  until  all  danger  was  removed  of  its  running  so  near  to 
a  team  which  had  just  passed  in  the  same  direction  as  to  in- 
jure him.     Lockwood  v.  Boston  Elev.  Ry.  Co.  (Mass.),  395. 

Damages. 

Certain  physical  suffering  of  plaintiff  was  not  proximate  result 
of  carrier's  failure  to  transport  her  promptly  and  requiring 
her  to  alight  at  night  at  intermediate  station,  and  her  meas- 
ure of  damages  was  the  expense  incurred  and  the  value  of  the 
time  lost  by  the  delay.  Cincinnati,  etc.,  Ry.  Co.  v.  Raine 
(Ky.),  603.  . 

Mental  suffering  and  nervous  break  down  due  to  delay  in  trans- 
porting passenger,  whether  damages  may  be  recovered  for. 
Taber  z;.   Seaboard  A.   L.   Ry.    (S.   Car.),  60. 

Unlawful  ejection,  or  any  willful  disregard  of  passenger's  rights, 
authorizing  punitive  damages,  was  not  shown  by  certain  evi- 
dence.   Taber  v.  Seaboard  A.  L.  Ry.  (S.  Car.),  60. 

Willful  or  wanton  breach  of  duty  by  carrier  in  requiring  passen- 
ger several  times  to  change  her  seat  in  the  Pullman,  author- 
izing punitive  damages,  was  not  shown  by  certain  evidence. 
Taber  v.  Seaboard  A.  L.  Ry.  (S.  Car.),  60. 

Degree   of   Care. 

Carrier  of  passengers  is  not  an  insurer  of  their  safety;  and  is 
only  bound  to  exercise  the  highest  degree  of  care  consistent 
with  the  mode  of  carriage  and  practical  operation  of  the  busi- 
ness.    Barnes  v.  Danville  St.  Ry.  &  L.  Co.  (111.),  52. 

Carrier  is  not  an  insurer  of  passenger's  safety  against  all  con- 
tingencies except  those  arising  from  act  of  God  and  the  pub- 
lic enemy.     Norfolk  &  W.  Ry.  Co.  v^  Rhodes  (Va.),  417. 

Carrier  must  exercise  toward  passengers  highest  degree  of  care 
consistent  with  proper  management  of  its  business.  Beattie 
V.   Boston   Elev.   Ry.   Co.   (Mass.),  415. 

Controller  of  electric  car,  care  required  in  furnishing  and  in- 
specting.    Jenkins  v.  St.  Paul  City  R.  Co.   (Minn.),  256. 

Inspection  of  complicated  machinery.  Jenkins  v.  St.  Paul  City 
R.  Co.  (Minn.),  256. 

Instruction,  in  action  for  injuries  to  passenger  by  derailment  of 
his  car,  was  erroneous  in  subjecting  carrier  to  greater  liability 
than  law  imposes.  Carroll  v.  Boston  Elev.  Ry.  Co.  (Mass.), 
400. 

Motorman  did  not  have  time  to  read  carrier's  rules,  effect  of 
fact  that.     Foley  v.  Boston  &  N.  St.  Ry.  Co.  (Mass.),  251. 

Necessity  of  proving  negligence  on  part  of  carrier.  Norfolk  & 
W.  Ry.  Co.  V.  Rhodes   (Va.),  417. 

Required  in  setting  down  passenger.  Rearden  v.  St.  Louis  & 
S.   F.  Ry.  Co.   (Mo.),  429. 
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Street  railway  is  bound  to  exercise  highest  degree  of  care  rea- 
sonably consistent  with  transaction  of  its  business.  Foley  v. 
Boston  &  N.  St.  Ry.  Co.  (Mass.),  251. 

What  carrier  must  show,  to  defeat  recovery,  where  passenger  is 
injured  by  breakdown  in  one  of  the  cars  of  the  train.  Chesa- 
peake &  O.  Ry.  Co.  V,  Morgan  (Ky.),  401. 

Delay. 

Duty  to  run  trains  on  schedule  time,  and  make  the  usual  and  ad- 
vertised connections,  and  liability  on  account  of  failure  to  do 
so.    Taber  v.  Seabord  A.  L.  Ry.  (S.  Car.),  60. 

Negligent  delay  in  transporting  passenger  will  render  carrier 
liable  for,  consequent  damages.  Taber  v.  Seaboard  A.  L.  Ry. 
(S.  Car.),  60. 

Discharging  Passengers. 

Carrier's  duty  to  provide  safe  and  convenient  means  of  ingress 
and  egress  in  and  out  of  trains.  Rearden  v.  St.  Louis  &  S.  F.  Ry. 
Co.  (Mo.),  429. 

Duty  to  ascertain  that  passenger  has  alighted  from  street  car  be- 
fore starting  it  again  as  affected  by  place  and  object  of  stop- 
ping.    Central  Kentucky  Traction  Co.  v.  Chapman   (Ky.),  598. 

Duty  to  assist  female  passenger  to  alight.  Rearden  v.  St.-Louis 
&  S.  F.  Ry.  Co.  (Mo.),  429. 

Evidence  was  insufficient  to  sustain  verdict,  either  on  theory  of 
negligence  in  suddenly  starting  street  car  while  plaintiff  was 
alighting,  or  in  failing  to  warn  her  that  the  car  had  not  stopped 
Armstrong  v.  Portland  Ry.  Co.  (Ore.),  89. 

Negligence  in  discharging  street  car  passenger,  who  was  injured 
at  night  while  alighting  from  overcrowded  street  car  while  it 
was  moving,  sufficiency  of  petition  bas6d  upon.  Worthington 
V.  Georgia  Ry.  &  Elec.  Co.  (Ga.),  51. 

Negligence  in  failing  to  have  employee  at  front  platform  of  car 
to  warn  passengers  of  the  danger  of  alighting  there.  Rearden 
V,  St.  Louis  &  S."  F.  Ry.  Co.  (Mo.),  429. 

Evidence. 

Declaration  of  motorman  after  passenger  had  been  injured  while 
attempting  to  board  car,  and  his  failure  to  reply  when  there- 
upon asked,  "what  did  you  stop  for,  then"?  were  inadmissible 
against  the  carrier.    Blue  Ridge  L.  &  P.  Co.  v.  Price  (Va.),  613. 

Fact  that  a  car  jumped  a  switch  on  being  replaced  after  its  de- 
railment at  the  switch,  injuring  a  passenger,  is  not  admissible 
as  evidence  of  an  admission  of  the  carrier  that  the  passenger 
had  been  injured  through  its  negligence.  Carroll  v.  Boston 
Kiev.  Ry.  Co.  (Mass.),  406. 

Res  gestae,  conversion  between  motorman  and  third  person,  after 
passenger  had  arisen  from  ground  and  got  on  the  car,  was  no 
part  of.    Blue  Ridge  L.  &  P.  Co.  v.  Price  (Va.),  613. 

Jars  and  Jolts. 

Assumption  of  risks  by  passengers  from  lurching  of  trains  in 
passing  rapidly  over  curves.  Norfolk  &  W.  Ry.  Co.  v.  Rhodes 
(Va.),  417. 

Insufficiency  of  evidence  to  present  a  question  for  jury  as  to  car- 
rier's negligence,  based  on  sudden  jerk  of  cable  car.  De  Joe  v. 
Seattle  Elec.  Co.  (Wash.),  693. 

Insufficiency  of  evidence  to  show  negligence  on  part  of  carrier 
where  passenger  was  thrown  to  floor  by  lurching  of  train  pass- 
ing rapidly  over  curve.  Norfolk  &  W.  Ry.  Co.  v.  Rhodes  (Va.), 
417. 
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Mere  fact  that  passenger  was  thrown  to  car  floor  by  lurching  of 
train  passing  rapidly  over  curve  did  not  show  that  movement 
of  train  was  unusual.  Norfolk  &  W.  Ry.  Co.  v.  Rhodes  (Va.), 
417. 

Starting  train  without  reasonable  warning,  with  knowledge  that 
passenger  is  on  station  platform  for  rest  and  exercise  during  a 
stop,  liability  of  carrier  of  natural  consequence  of.  Gannon  v, 
Chicago,  etc.,  Ry.  Co.  (Iowa),  27. 

Presumption  of  Negligence. 

Case  for  application  of  doctrine  of  res  ipsa  loquitur  was  pre- 
sented where  passenger  was  injured  by  an  explosion  or  burst 
of  flame  from  the  controller  on  defendant's  street  car.  Beattie 
V,  Boston  Elev.  Ry.  Co.  (Mass.),  415. 

Derailing  of  train  is  prima  facie  evidence  of  negligence.  Norfolk 
&  W.  Ry.  Co.  V.  Rhodes  (Va.),  417. 

Jerk  of  cable  car  causing  injury  to  passenger.  De  Yoe  v.  Seattle 
Elec.  Co.  (Wash.),  693. 

Mere  proof  of  accident  to  passenger,  effect  of.  Barnes  v.  Dan- 
ville St.  Ry.  &  L.  Co.  (111.),  52. 

Passenger  injured  by  moving  of  train  while  he  was  entering  it. 
St.  Louis,  etc.,  Ry.  Co.  v.  Stell  (Ark.),  426. 

Passenger's  hold  on  watercloset  broken  loose  by  movement  of 
train.    Norfolk  &  ^Y.  Ry.  Co.  v,  Rhodes  (Va.),  417. 

Prima  facie  presumption  of  negligence  against  carrier  under  doc- 
trine of  res  ipsa  loquitur,  what  does,  and  does  not,  raise.  Barnes 
V.  Danville  St.  Ry.  &  L.  Co.  (111.),  52. 

Proof  of  accident  to  passenger  without  evidence  that  it  was 
caused  by  apparatus  wholly  under  the  carrier's  care  and  fur- 
nished and  applied  by  it,  or  by  some  defect  in  machinery,  cars, 
or  track,  and  that  the  accident  was  of  such  a  character  as  would 
not  ordinarily  occur,  if  due  care  was  used.  Barnes  v.  Danville  St. 
Ry.  &  L.  Co.  (111.),  52. 

Rebuttal  of  presumption  of  negligence  from  failure  to  make 
schedule  time.     Taber  v.  Seaboard  A.  L.  Ry.  (S.  Car.),  60. 

Rule  of  res  ipsa  loquitur  as  applied  to  carriers  is  based  on  the  ap- 
parent fact  that  the  accident  could  not  have  happened  without 
carrier's  negligence.    De  Yoe  v.  Seattle  Elec.  Co.  (Wash.),  69.S. 

Schedule  time,  failure  to  make.  Taber  v.  Seaboard  A.  L.  Ry.  (S. 
Car.),  60. 

Street  car  passenger  injured  by  alighting  from  moving  car.  Arm- 
strong V.  Portland  Ry.  Co.  (Ore.),  89. 

Street  car,  while  stalled  on  railroad  crossing  from  momentary 
lack  of  power,  struck  by  locomotive.  Barnes  v,  Danville  St. 
Ry.  &  L.  Co.  (111.).  52. 

Where  carrier  gave  evidence  from  which  the  jury  could  find  that 
it  had  used  due  care  in  the  construction,  and  maintenance  of 
its  railway,  the  burden  of  proof  was  not  shifted,  but  remained 
on  plaintiff  to  establish  the  carrier's  negligence  on  all  the  evi- 
dence, of  which  the  presumption  of  negligence  on  proof  of  the 
derailment  of  the  car  and  injury  to  its  passenger  formed  only 
a  part.  Carroll  v.  Boston  Elev.  Ry.  Co.  (Mass.),  406. 
Pullman  car  porter,  liability  of  railroad  for  acts  of.  Taber  v.  Sea- 
board A.  L.  Ry.  (S.  Car.),  60. 

Receivine  Passengers. 

Duty  of  carrier  to  provide  suitable  car  platforms  and  steps  for  the 
convenience  and  assistance  of  women.  Rearden  v.  St.  Louis  & 
S.  F.  Ry.  Co.  (Mo.),  429. 

Negligence  of  carrier  where  street  car  was  started  before  passen- 
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ger  had  reasonable  opportunity  to  reach  seat  or  position  of 
safety  and  he  collided  with  passing  wagon  while  on  running 
board.  Lockwood  v.  Brown  Elevated  Ry.  Co.  (Mass.),  395. 
Sufficiency  of  evidence  to  authorize,  submission  to  jury  of  ques- 
tion of  the  street  car  in  question  having  been  stopped  at  cer- 
tain point  for  purpose  of  receiving  passengers,  and  of  its  hav- 
ing been  started  suddenly  and  without  warning  while  she  was 
boarding.    Blue  Ridge  L.  &  P.  Co.  v.  Price  (Va.),  613. 

Rules. 

Disobedience  by  motorman  of  carrier's  rules  is  want  of  due  care 
on  part  of  carrier.  Foley  v.  Boston  &  N.  St.  Ry.  Co,  (Mass.)^ 
261. 

Warn  and  Instruct. 

Duty  of  carrier's  servants  when  they  know  that  passenger  is  in 
wrong    car.      Cincinnati,    etc.,    Ry.    Co.    v.    Raine    (Ky.),    603. 

Duty  of  conductor  to  warn  passenger  that  it  was  dangerous  to 
alight  from  front  platform  of  car.  Rearden  v.  St.  Louis  &  S.  F. 
Ry.  Co.  (Mo.),  429. 

Negligence  in  failing  to  warn  passenger  against  attempting  to 
alight  before  car  stopped  was  not  shown.  Armstrong  v.  Port- 
land Ry.  Co.   (Ore.),  89. 

Pullman    conductor,    in    failing    to    transfer    plaintiff    to    proper 

•  sleeper,  and  in  permitting  her  to  ride  in  wrong  car,  acted  a»^ 
the  agent  of  the  railroad  company  over  whose  line  the  train 
was  operated  to  the  junction  point,  and  it  alone  was  liable  for 
damages  thereby  sustained.  Cincinnati,  etc.,  Ry.  Co.  v.  Raine 
(Ky.),  603. 

Who  Are  Passengers. 

Acceptance,  whether  rule  as  to  necessity  of  is  applicable  to  street 
railway.     Lockwood  i/. 'Boston  Elev.  Ry.  Co.  (Mass.),  395. 

Descending  from  train  for  purpose  of  exercise  and  relief  from 
fatigue  of  travel.     Gannon  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  27. 

Establishment  of  relation  w^here  person  got  upon  running  board 
and  remained  there  without  objection  from  conductor.  Lock- 
wood  V.  Boston  Elev.  Ry.  Co.  (Miss.),  395. 

Person  on  running  board  of  open  street  car  on  his  w^ay  to  a 
seat,  after  boarding  car  with  conductor's  knowledge.  Lock- 
wood  V.  Boston  Elev.  Ry.  Co.  (Miss.),  395. 

Where  passenger  had  ordered  reservation  in  a  sleeping  car  which 
was  to  be  attached  to  the  train  at  a  junction  and  was  permitted 
to  sit  in  another  sleeper  while  so  doing,  she  was  not  a  passenger 
of  the  sleeping  car  company  while  so  doing.  Cincinnati,  etc., 
Ry.  Co.  V.  Raine  (Ky.),  603. 

CHILDREN. 

See  DEATH  BY  WRONGFUL  ACT. 

COMMON  CARRIERS. 

See  CARRIERS. 

Burden  of  Proof. 

Instruction,  in  prosecution  of  railroad  for  permitting  train  to  run 
on  Sunday,  that,  if  a  train  passed  through  a  specified  point  on  a 
specified  Sunday  pulled  by  engine  belonging  to  defendant,  it 
should  be  convicted,  unless  its  evidence  showed  that  the  train 
was  run  without  its  permission,  was  erroneous.  State  v.  At- 
lantic C.  L.  R.  Co.  (N.  Car.),  662. 
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Mere  proof  of  running  of  train  on  Sunday,  violation  of  North 
Carolina  Revisal  1905,  §  3844,  does  not  place  the  burden  upon 
railroad  company  to  show  that  it  was  run  without  its  permis- 
sion.   State  V.  Atlantic  C.  L.  R.  Co.  (N.  Car.),  662. 

Prima  facie  case  against  carrier  created  by  proof  of  delivery  and 
acceptance  for  carriage  and  of  loss  or  damage  in  carrying. 
Owens  Bros.  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  22. 

Damages. 

Loss  sustained  by  plaintiff  of  the  saving  in  expense  of  the  opera- 
tion of  his  mill  as  a  two-press  mill,  as  contemplated,  instead  of  a 
one-press  mill,  as  it  was  required  to  do  on  account  of  carrier's 
delay  in  delivering  the  machinery  in  question  was  speculative, 
and  not  recoverable.  Chicago,  etc.,  Ry.  Co.  v.  Planters'  Gin  & 
Oil  Co.  (Ark.),  638. 

Losses  sustained  on  contract  for  cotton  seed  made  subsequent  to 
notice  to  carrier  of  special  damages  likely  to  result  from  delay 
in  shipment  of  gin  machinery  and  after  carrier's  default.  Chi- 
cago, etc.,  Ry.  Co.  v.  Planters*  Gin  &  Oil  Co.  (Ark.),  638. 

Measure  of  damages  where,  owing  to  delay  in  transportation  of 
machinery,  the  shipper  was  compelled  to  duplicate  it.  Chicago, 
etc.,  Ry.  Co.  v.  Planters'  Gin  &  Oil  Co.  (Ark.),-  638. 

Notice  of  special  damages  likely  to  result  from  delay  in  shipment 
may  be  given  to  person  who  caused  bill  of  lading  to  be  exe- 
cuted, and  who  was  put  forward  to  transact  the  business  for 
the  carrier.  Chicago,  etc.,  Ry.  Co.  v.  Planters'  Gin  &  Oil  Co. 
(Ark.),  638. 

Notice  to  carrier  that  gin  machinery  delayed  in  transportation 
was  badly  needed  was  insufficient  to  charge  the  carrier  with 
notice  that  consignee  conducted  a  public  ginnery  and  had  a 
special  need  for  the  machinery.  Kolb  v.  Southern  Ry.  Co.  (S. 
(jar.),  636. 

Notice  to  carrier  that  special  damages  will  result  from  delay  in 
transportation  of  machinery  intended  for  a  special  use.  effect  of. 
Chicago,  etc.,  Ry.  Co.  v.  Planters'  Gin  &  Oil  Co.  (Ark.),  638. 

Special  damages  for  delay  in  delivering  goods  are  recoverable 
only  on  a  showing  that  carrier  had  notice  of  the  special  circum- 
stances at  times  of  shipment.  Kolb  v.  Southern  Ry.  Co.  (S. 
Car.),  636. 

Delay. 

Act  of  God  relieving  carrier  from  liability,  existence  of  was  (ques- 
tion for  jury.    Owens  Bros.  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  22. 

Notice  to  carrier  of  special  circumstances  which  will  result  in 
special  damages  from  delay  in  transportation  of  machinery,  ef- 
fect of  on  diligence  required  of  carrier.  Chicago,  etc.,  Ry.  Co.  v. 
Planters'  Gin  &  Oil  Co.  (Ark.),  638. 

Delivery  by  Carrier. 

Leaving  car  on  side  track.  Reid  &  Beam  v.  Southern  Ry.  Co. 
(N.  Car.),  352. 

Delivery  to  Carrier. 

That  point  to  which  freight  was  to  be  consigned  was  not  a  regu- 
lar station,  at  which  an  agent  of  the  carrier  was  kept,  was  not 
valid  excuse  for  the  carrier's  refusal  to  receive  the  freight  for 

.    transportation.     Reid  &  Beam  v.  Southern  Ry.  Co.  (N.  Car.), 
352. 
Fact  that  shipper  suing,  carrier  alleges  a  contract  of  shipment  does 

not  necessarily  characterize  the  action  as  one  on  contract  rather 

31  R  R  R-S2 


818  GENERAL,  INDEX 

COMMON  CARRIERS— Continued. 

than  in  tort.     Owens  Bros.  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  22. 

Liability  of  carrier  is  the  creature  of  law,  and  is  not  created  by  spe- 
cial contract.     Owens  Bros.  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  22. 

Lien  of  carrier  for  transportation  and  storage  charges.  Kawca- 
bany  v.  Boston  &  M.  R.  R.  (Mass.),  94. 

Limitini;  Liability. 

Agreement  as  to  reduced  value  of  property,  validity  of.     Jones- 
Lane  Co.  V.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  46. 
Burden   on    carrier   to    show   existence   of   contract    stipulation. 

Owens  Bros.  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  22. 
Consideration,   necessity   of.     Jones-Lane   Co.   v.   Atlantic   Coast 

Line  R.  Co.  (N.  Car.),  46. 
Negligence  of  carrier.    Jones-Lane  Co.  v.  Atlantic  Coast  Line  R. 

Co.  (N.  Car.),  46. 
Negligence  of  carrier,  or  that  of  its  agents  or  servants,  power  to 
limit  liability  for  injuries  from.     Summerlin  v.  Seaboard  A.  L. 
Ry.  (Fla.),  657. 
Notice  of  loss   clause,   effect   of  where   the   freight  was   injured 
while  in  carrier's  custody  and  before  delivery  to  shipper.   Jones- 
Lane  Co.  V.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  46. 
Notice  of  loss   clause,  validity  of.     Jones-Lane   Co.  v.   Atlantic 

Coast  Line  R.  Co.  (N.  Car.),  46. 
Owner  and  carrier  may,  by  contract,  provide  for  a  limitation  of 
the  carrier's  liability  that  is  not  illegal  or  unreasonable.     Sum- 
merlin  V.  Seaboard  A.  L.  Ry.  (Fla.),  657. 
Shipper  compelled  to  sign  contract  when  train  was  in  act  of  start- 
ing with  his  cattle.    Chicago,  etc.,  Ry.  Co.  v.  Cotton  (Ark.),  18. 
Strict  construction  of  stipulations  in  shipping  contracts  inserted 
entirely    for    benefit    of    the    carrier.      Yazoo,    etc.,    R.    Co.    v. 
Bent  &  Co.  (Miss.),  622. 
Valuation  of  freight,  validity  of  stipulation  providing  for.    Jones- 
Lane  Co.  V.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  46. 
When  a  lawful  regulation  of  contract  for  carriage  of  freight  has 
been   imposed  by  law,  the  carrier   cannot  destroy  it  by  any 
printed  form  of  contract  required  to  be  signed  by  shippers.    Ya- 
zoo, etc.,  R.  Co.  V.  Bent  &  Co.  (Miss.),  622. 
Negligence,  failure  to  exercise  the  care  and  diligence  due  from  r-ail- 
road  companies  constitutes,  without  any  legal  distinction  as  be- 
ing gross  or  ordinary.     Summerlin  v.  Seaboard  A.  L.  Ry.  (Fla.), 
657. 
Petition  in  action  against  carrier  for  delay  in  shipment  of  live  stock, 
claim  in  tort  was  stated  by.     Owens  Bros.  v.  Chicago,  etc.,  Ry. 
Co.  (Iowa),  22. 
Plaintiff,  in   an  action  for   penalty  for  carrier's   refusal  to   accept 
freight  for  shipment,  in  violation  of  N.  Car.  Revisal  1905,  §  2631, 
who  is  proper  party.    Reid  &  Beam  v.  Southern  Ry.  Co.  (N.  Car.), 
352. 
Proximate  cause  where  depot  was  submerged  by  flood  while  it  con- 
tained freight  which  carrier  had  negligently  failed  to  deliver.  At- 
chison, etc.,  Ry.  Co.  v.  Henry  (Kanj,  71. 
Shipper  may  waive  his  right  to  sue  on  contract  of  shipment,  and 
sue  in  tort  on   carrier's   common-law  liability.     Owens   Bros.  f. 
Chicago,  etc.,  Ry.  Co.  (Iowa),  22. 
Statute  of  North  Carolina  prohibiting  the  running  of  certain  trains 
on  Sunday,  railroad's  permission  is  an  essential  ingredient  of  of- 
fense of  violation  of.    State  v.  Atlantic  C.  L.  R.  Co.  (N.  Car.),  662. 

Stoppage  in  Transit. 
Time  when  title  to  goods  delivered  by  seller  to  carrier  and  con- 
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signed  to  their  purchaser  vests  in  latter,  in  absence  of  special 
agreement,  or  in  case  of  st6ppage  in  transitu.  Acme  Paper  Box 
Factory  v.  Atlantic  C.  L.  R.  Co.  (N.  Car.),  648. 

Termination  of  Liability. 

Notice  of  arrival  of  goods,  necessity  of  giving  and  sufficiency  of. 
Poythress  v.  Durham  &  S.  Ry.  Co.  (N.  Car.),  76. 

Reasonable  time  for  removal  of  goods  by  consignee,  what  con- 
stitutes.   Poythress  v.  Durham  &  S.  Ry.  Co.  (N.  Car.),  76. 

Warehouseman,  when  carrier  becomes.  Poythress  v.  Durham  & 
S.  Ry.  Co.  (N.  Car.),  76. 

CONCURRING  NEGLIGENCE. 

See.  CROSSINGS;  IMPUTED  NEGLIGENCE. 

CONNECTING  CARRIERS. 

Implied  contract  to  transport  freight  beyond  carrier's  own  line,  and 
to  be  responsible  for  loss  or  injury  occurring  on  line  of  connect- 
ing carrier.    Chicago,  etc.,  Ry.  Co.  z/.  Cotton  (Ark.),  18. 

Limiting  Liability. 

Contract  limiting  liability  of  contracting  carrier  to  its  own  line 

may  be  valid  if  based  on  sufficient  consideration.     Chicago,  etc., 

Ry.  Co.  V.  Cotton  (Ark.),  18. 

Property  of  railroad  company  is  taken  without  due  process  of  law 

by  Ky.  Const.  §  213,  under  which,  as  construed  by  the  state  court, 

such  company  may  be  compelled,  upon  payment  simply  for  the 

service  of  carriage,  to  accept  cars  offered  to  it  at  an  arbitrary 

connecting  point  near  its  terminus,  by  a  competing  road,  for  the 

purpose   of  reaching  and  using-  the  former's   terminal   facilities. 

Louisville  &  N.  R.  Co.  v.  Central  Stock  Yards  Co.  (U.  S.),  363. 

Requiring  a  railroad  company  to  deliver  its  own  cars  to  another 

railroad  company  when  performing  its  duty  under  Ky.  Const.  § 

213,  to  receive,  deliver,  and  transport  freight  from  and  to  any 

point  where  there  is  a  physical  connection  between  its  tracks  and 

those  of  any  other  railroad  company  deprives  the  former  company 

of  its  property  without  due  process  of  law.     Louisville  &  N.  R. 

Co.  V.  Central  Stock  Yards  Co.  (U.  S.),  363. 

CONSPIRACY. 

Where,  in  an  action  against  railroad  company  and  certain  indivi- 
duals for  conspiracy  to  expel  plaintiff  from  brotherhood  of  loco- 
motive engineers,  the  jury  found  against  railroad,  but  in  favor  of 
all  the  other  defendants,  the  verdict  also  acquitted  the  railroad 
company.     St.  Louis  &  S.  W.  Ry.  Co.  v,  Thompson  (Tex.),  760. 

CONSTITUTIONAL  LAW. 

See  BILLS  OF  LADING;  CONNECTING  CARRIERS;  IN- 
TERSTATE COMMERCE;  RAILROADS;  RAILROADS  IN 
STREETS;  STREET  RAILWAYS. 

Application  to  existing  railroads  of  statute  requiring  the  construc- 
tion and  maintenance  of  highway  and  street  crossings  by  railroad. 
People  V.  Illinois  Cent.  R.  Co.  (111.),  141. 

Constitutionality  of  retroactive  laws  requiring  railroad  companies 
to  construct  and  maintain  safe  highway  crossing  by  erection  and 
maintenance  of  gates  and  to  operate  them,  etc.  New  York,  etc., 
R.  Co.  V.  Rhodes  (Ind.),  569. 

Construction  and  maintenance  of  highway  and  street  crossings  by 
railroads  so  as  to  be  safe  to  persons  and  property,  constitutional- 
ity of  statute  requiring.    People  v.  Illinois  Cent.  R.  Co.  (111.),  141. 
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See  INDEPENDENT  CONTRACTORS. 

CONTRACTS. 

See  CARRIERS. 

CONTRIBUTORY  NEGLIGENCE. 

"Last  chance  doctrine,"  application  of.     Denver,  etc.,  Co.  v.  Cobb 

(C.  C.  A.),  188. 
Last  clear  chance  of  avoiding  accident  of  party  injured,  effect  of. 

Sutton  V.  Lee  Logging  Co.  (La.),  221. 
Whether  question  for  court  of  jury.    Johnson  v.  Southern  Pac.  R. 

Co.  (Cal.),  177. 

CORPORATIONS. 

See  RAILROADS. 

CRIMINAL  LAW. 

See  INTERSTATE  COMMERCE 

CROSSINGS. 

See  ACCIDENTS  ON  TRACKS;  CONSTITUTIONAL  LAW; 
EMINENT  DOMAIN;  NEGLIGENCE;  RAILROADS  IX 
STREETS. 

Burns'  Ann  St.  1901,  §  5153,  cl.  5,  requiring  railroads  to  put  and 
keep  in  safe  condition  all  highway  crossings,  does  not  depend  for 
validity  upon  police  power  of  the  state.  New  York,  etc.,  R.  Co.  v. 
Rhodes  (Ind.),  569. 

Care  required  of  trainmen  to  avoid  injuring  highway  travelers  at 
crossings.    Southern  Ry.  Co.  v.  Fisk  (C.  C.  A.),  148. 

Contributory  Negligence. 

Attempting  to  cross  railway  track  when  under  the  mistake  that 
the  train  he  saw  was  a  local  one,  which  would  stop  at  the  sta- 
tion before  it  reached  the  crossing.  Cable  v.  Spokane,  etc.,  R. 
Co.  (Wash.),  206. 

Boy  14  years  old  was  negligent  as  a  matter  of  law,  as  he  was 
chargeable  with  notice  of  the  approach  of  the  train  which 
struck  him  in  time  to  have  avoided  it.  Clemons  v.  Chicago, 
etc.,  R.  Co.  (Wis.),  491. 

Burden  was  on  plaintiff  to  show  that  intestate,  struck  by  train,  on 
crossing,  was  free  from  negligence.  White  v.  New  York,  etc., 
R.  Co.  (Mass.),  488. 

Conduct  of  drunken  man  in  stretching  himself  across  railroad 
track  at  night  will  bar  recovery  for  his  injury  or  death,  except 
where  it  is  clearly  proven  that  the  accident  might  have  been 
avoided  by  the  exercise  of  ordinary  care  by  trainmen  after,  dan- 
ger of  situation  was,  or  should  have  been,  discovered  by  them. 
Jones  V.  New  Orleans  G.  N.  R.  Co.  (La.),  512. 

Deceased,  in  standing  on  track  between  portions  of  standing  train 
was,  under  the  circumstances,  so  negligent  as  to  prevent  recov- 
ery for  his  death.    White  v.  New  York,  etc.,  R.  Co.  (Mass.),  488. 

Effect  of  where  both  pedestrian  and  those  in  charge  of  a  street 
car  by  which  he  was  struck  were  negligent,  and  the  injury  re- 
sulted from  their  concurring  negligence.  Denver,  etc.,  Co.  v, 
Cobb  (C.  C.  A.),  188. 

Failure  of  woman  in  vehicle  to  take  precautions  in  order  to  pre- 
vent her  father  from  attempting  to  drive  over  track  when  it  was 
dangerous  to  do  so.    Cable  v.  Spokane,  etc.,  R.  Co.  (Wash.),  206. 

Highway  traveler  is  bound  to  anticipate  that  approaching  train 
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may  be  running  at  excessive  speed,  and  may  reach  crossing  be- 
fore he  can  cross  tracks  in  safety,  demons  v,  Chicago,  etc., 
R.  Co.  (Wis.),  491. 

Jury  did  not  commit  manifest  error  in  findine  that  wife,  while 
driving  with  her  husband,  was  not  chargeable  with  culpable 
negligence  for  failing  to  look  or  listen  for  an  approaching  car 
or  for  any  other  acts  or  omission  on  her  part  connected  with 
the  drive.    Denis  v.  Lewiston,  etc.,  Ry.  Co.  (Me.),  516. 

Presumption  of  failure  of  highway  traveler  to  exercise  due  care 
is  created  by  his  failure  to  discover  a  train  in  plain  sight  and 
hearing,  and  to  keep  out  of  its  pathway;  and  such  presumption 
displaces  the  one  of  due  care  on  his  part,  demons  v.  Chicago, 
etc.,  R.  Co.  (Wis.),  491. 

Res  ipsa  loquitur,  doctrine  of  applies  to  railroad  crossing  acci- 
dent when  the  facts  indicate,  had  deceased  done  what  he  was 
bound  to  do,  the  accident  would  not  have  happened,  demons 
V.  Chicago,  etc.,  R.  Co.  (Wis.),  491. 

Wis.  Laws  1907,  p.  491,  c.  595,  abrogating  the  defense  of  contribu- 
tory negligence  in  certain  cases,  did  not  apply  to  an  action  for 
death  at  railroad  crossing  which  occurred  before  its  passage, 
demons  v,  Chicago,  etc.,  R.  Co.  (Wis.),  491. 

Damages. 

Punitive  damages  were  properly  awarded  where  accident  resulted 
from  team  being  frightened,  where  there  was  failure  to  give 
statutory  signals,  though  engineer  stopped  his  engine  before 
reaching  the  crossing,  and  thereby  avoided  a  collision.  Illinois 
Cent.  R.  Co.  v.  Armstrong  (Miss.),  199. 
Drunken  man  stretching  himself  across  railroad  track  at  night,  law 

does  not  exact  unusual  vigilance  or  extraordinary  promptness  or 

all   possible   precautions   on   part   of   railroad   for   protection    of. 

Jones  V.  New  Orleans  G.  N.  R.  Co.  (La.),  512. 
Duty  of  railroad  company  under  certain  statute,  to  construct  and 

maintain   crossings   where   highways   are   laid   out   over   railroad. 

New  York,  etc.,  R.  Co.  v.  Rhodes  (Ind.),  569. 

Evidence. 

Driver  of  police  patrol  wagon,  injured  by  a  collision  between  the 

wagon  and  a  train,  where  there  was  a  question  as  to  his  right 

to  use  the  crossing,  was  not  entitled  to  show  that  there  was  no 

other  street  passable   that  he  could  have  taken  without  going 

several  blocks  out  of  his  way,  nor  that  he  had  never  been  told 

that  he  had  not  an  absolute  right   to  go  over   such   crossing. 

Reinhardt  v.  Chicago  Junction  Ry.  Co.  (111.),  196. 

Liability  of  railroad  for  negligence  of  trainmen,  as  affected  by  fact 

that  injured  highway  traveler  deviated  from  the  street  or  highway 

boundary  at  the  crossing,  but  without  obscuring  his  purpose  of 

crossing.    Southern  Ry.  Co.  v.  Fisk  (C.  C.  A.),  148. 

Negligence  and  Contnbutory  Negligence. 

Collision  between  street  car  and  sleigh  resulted  from  negligence 
in  management  of  car  and  contributory  negligence  on  part  of 
driver  of  sleigh,  and  verdict  in  favor  of  later  was,  therefore, 
set  aside.    Denis  v.  Lewiston,  etc.,  Ry.  Co.  (Me.),  516. 

Private  Crossings. 

Equity  will  order  railroad  company  to  construct  private  under- 
grade crossing,  when.  Powell  v.  Atchison,  etc.,  Ry.  Co.  (Mo.), 
475. 

In  determining  the  sort  and  place  of  a  farm  crossing,  as  required 
by  Rev.  St.  1899,  §  1105,  the  interest  and  convenience  of  the 
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railroad  company  and  of  the  adjoining  proprietor,  and  the  safety 
of  the  traveling  public,  must  be  considered.  Powell  v.  Atchison, 
etc.,  Ry.  Co.  (Mo.),  475. 

Landowner  had  acquired  an  equity  to  have  the  underground  way 
continued  for  his  use  where  railroad  substituted  a  solid  roadbed 
for  a  trestle,  and  equity  would  enforce  such  right.  Powell  v. 
Atchison,  etc.,  Ry.  Co.  (Mo.),  475. 

Mo.  Rev.  St.  1899,  §  1105,  does  not  require  the  construction  of 
undergrade  private  crossing  merely  because  it  will  be  more 
convenient  for  the  adjacent  proprietor.  Powell  v,  Atchison, 
etc.,  Ry.  Co.  (Mo.),  475. 

Neither  the  execution  of  an  unconditional  deed,  conveying  land 
for  a  railroad  right  of  way,  nor  the  receiving  of  damages  for  a 
right  of  way,  will  destroy  the  right  to  compel  the  construction 
of  a  private  crossing  by  the  railroad.  Powell  v.  Atchison,  etc., 
Ry.  Co.  (Mo.),  475. 

Subway  farm  crossing,  when  railroad  will  be  required  to  con- 
struct.   Powell  V.  Atchison,  etc.,  Ry.  Co.  (Mo.),  475. 

Signals. 

Application  of  crossing  signal  statute  where  freight  train,  except 
part  of  caboose,  had  passed  the  crossing  and  stopped,  and 
plaintiff  was  struck  while  on  the  crossing  just  behind  the  ca- 
boose which  was  bumped  back  against  him  when  the  rest  of 
the  train  was  recoupled  with  it  after  switching.  White  v.  New 
York,  etc.,  R.  Co.  (Mass.),  488. 

Duty  to  give  is  not  necessarily  limited  to  compliance  with  the 
statute  requiring  the  giving  of  signals  on  the  approach  of 
trains  to  crossings.  Illinois  Cent.  R.  Co.  v,  France's  Adm'x 
(Ky.),  213. 

Duty  to  give  notice  of  approach  of  trains  to  public  crossings  and 
when  passing  through  populous  communities.  Illinois  Cent. 
R.  Co.  V.  t^rance's  Adm'x  (Ky.),  213. 

Statute  requiring  is  only  applicable  to  cases  of  actual  collisions 
at  crossings,  directly  traceable  to  failure  to  give  the  signals  as 
the  proximate  cause  of  the  injury.  Illinois  Cent.  R.  Co.  v. 
Armstrong  (Miss.),  199. 

Statute  requirmg  not  applicable  to  case  of  person  injured  or 
killed  on  track  at  any  other  place  than  crossing  of  highway  or 
street,  or  traveled  place.  Ellis  v.  Southern  Ry.  Co.  (C.  C.  A.), 
172. 

Stop,  Look,  and  Listen. 

Duty  of  highway  traveler  to  use  his  senses  to  discover  approach- 
ing train  at  last  opportunity  before  going  on  track.  Clemons 
V.  Chicago,  etc.,  R.  Co.  (Wis.),  491. 

Duty  of  pedestrian  to  look  for  street  cars.  Denver,  etc.,  Co.  f. 
Cobb  (C.  C.  A.),  188. 

Duty  of  person  in  vehicle  driven  by  her  father.  Cable  v.  Spokane, 
etc.,  R.  Co.  (Wash.),  206. 

Duty  of  railroad  employees.     Neary  v.   Northern  Pac.   Ry.  Co. 

(Mont.),  758. 
Duty  to  use  sight  and  hearing  to  discover  train  before  going  upon 

track.     Clemons  v.  Chicago,  etc.,  R.  Co.  (Wis.),  ^91. 
Highway  traveler  is  chargeable  with  notice  of  train's  approach 

if  train  be  plainly  visible  or  plainly  within  hearing.     Clemons 

V,  Chicago,  etc.,  R.  Co.  (Wis.),  491. 
Person  about  to  cross  track  of  steam  railway,  or  an  interurban 

electric  railway,  must  stop,  look,  and  listen,  unless  such  acts 
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would  avail  nothing.     Cable  v.  Spokane,  etc.,  R.  Co.  (Wash.), 

206. 
Person   approaching  track  with   intent   to  cross  is   not  excused 

from   looking   and   listening  because  of  any   regulation   as   to 

speed  of  trains.    Clemons  v.  Chicago,  etc.,  R.  Co.  (Wis.),  491. 
Street  railway  crossings.    Denis  v.  Lewiston,  etc.,  Ry.  Co.  (Me.), 

516. 

CUSTOM  AND  USAGE. 

See  MASTER  AND  SERVANT;  NEGLIGENCE. 

DAMAGES. 

See  CARRIERS;  CROSSINGS;  DEATH  BY  WRONGFUL 
ACT;  EMINENT  DOMAIN;  PERSONAL  INJURIES; 
RAILROADS  IN  STREETS;  STOCK,  INJURIES  TO. 

Evidence. 

Admissibility    of    testimony    as    to    plaintiff's    earnings-  prior    to 
injury,  where  general  damages  only  were  alleged.     Barnes  v. 
Danville  St.  Ry.  &  L.  Co.  (Ill),  52. 
Nominal  damages,  failure  to  assess  affords  no  ground  for  reversal. 
New  York,  etc.,  R.  Co.  v.  Rhodes  (Ind.),  569. 

Pleading. 

Allegation  that  plaintiff  was  confined  to  her  room  for  sometime 
by  reason  of  her  injury  is  ambiguous  as  pleading  special  dam- 
ages.   Central  Kentucky  Traction  Co.  v.  Chapman  (Ky.),  598. 

Loss  of  time  from  personal  injury  must  be  specially  pleaded. 
Central  Kentucky' Traction  Co.  v.  Chapman  (Ky.),  598. 

Permanent  impairment  of^earning  capacity  from  personal  injury 
is  an  element  of  general  damages,  but  it  should  be  pleaded. 
Central  Kentucky  Traction  Co.  v.  Chapman   (Ky.),  598. 

Punitive  damages  for  willful  acts  of  servants  may  be  recovered 
against  master,  without  proof  that  he  directed  or  ratified  their 
conduct.    Taber  v.  Seaboard  A.  L.  Ry.  (S.  Car.),  60. 

DEATH  BY  WRONGFUL  ACT. 

See  CROSSINGS;  MASTER  AND  SERVANT. 

Contributory  Negligence. 
Evidence  that  method  used  in  railroad  yards  generally  was  the 
same  as  that  pursued  by  decedent,  admissibility  of.     Neary  v. 
Northern  Pac.  Ry.  Co.  (Mont.),  758. 

Damages. 

Elements  of  damages  for  death  of  wife  and  mother,  in  action  by 
husband  and  infant  children.  Johnson  v.  Southern  Pac.  R.  Co. 
(Cal.),  177. 

DEEDS. 

See  RIGHT  OF  WAY. 

DEPOTS* 

See  STATIONS  AND  DEPOTS. 

ELKINS  ACT. 

See  INTERSTATE  COMMERCE. 


824  GENERAL  INDEX 

EMINENT  DOMAIN. 

See  RAILROADS  IN  STREETS. 

Damages. 

Abutting  property  owner's  interest  in  street  is  property,  within 
Wash.  Const,  art.  i;  §  16.  Lund  v.  Idaho  &  W.  N.  R.  R. 
(Wash.),  104. 

Cinders  and  smoke  from  trains  carried  by  ordinary  winds  to 
non-adjoining  property,  right  to  recover  for  injuries  from.  Illi- 
nois Cent.  R.  Co.  v.  Elliott  (Ky.),  98. 

Compensation  where  establishment  of  highway  across  railroad 
right  of  way.     New  York,  etc.,  R.  Co.  v.  Rhodes  (Ind.),  569. 

Compensation  where  highway  crosses  railroad  right  of  way  at 
point  at  which  it  has  only  main  track  and  two  switch  tracks. 
New  York,  etc.,  R.  Co.'z/.  Rhodes  (Ind.),  569. 

Cost  of  fencing  along  railroad  right  of  way  was  not  an  element, 
it  being  presumed  that  railroad  would  obey  the  law  which  re- 
quired it  to  fence  its  right  of  way.  Indianapolis  &  W.  Ry.  Co. 
V.  Branson  (Ind.),  563. 

Danger  to  which  land  owner  and  his  family  may  be  exposed  in 
crossing  railroad  track,  where  part  of  tract  is  condemned  for 
railroad  right  of  way.  Indianapolis  &  W.  Ry.  Co.  v.  Branson 
(Ind.),  563. 

Egress  and  ingress  to  and  from  street,  right  to  is  property,  within. 
Wash.  Const.,  art.  1,  §  16.  Lund  v.  Idaho  &  W.  N.  R.  R. 
(Wash.),  104. 

Elements  and  measure  of  the  damages  recoverable  by  the  owner 
of  abutting  property  injured  by  the  construction  and  operation 
of  steam  railroad  in  street.  Denver,  etc.,  R.  Co.  v.  Hannegan 
(Colo.),  112. 

Noise  of  operating  trains,  one  whose  property  does  not  join  a 
railroad  right  of  way  cannot  recover  for  damages  from.  Illi- 
nois Cent.  R.  Co.  v,  EHiott  (Ky.),  98. 

Obstruction  of  street  and' alley  by  construction  of  railroad  across 
them,  though  at  points  not  abutting  plaintiff's  property,  right  to 
recover  for,  under  Ky.  Const.,  §  242.  Illinois  Cent.  R.  Co. 
V,  Elliott  (Ky.),  98. 

Railroad  could  not  recover  cost  of  wing  fences  and  cattle  guards 
and  of  planking  the  proposed  highway,  in  proceedings  to  es- 
tablish highway  across  railroad  tracks,  as  such  expenses  would 
be  incurred  by  it  in  complying  with  certain  statute,  or  of  laws 
passed  in  the  exercise  of  the  police  power.  New  York,  etc.,  R. 
Co.  V.  Rhodes  (Ind.),  569. 

Temporary,  but  wrongful,  obstruction  of  street  from  construc- 
tion of  railroad,  measure  of  damages  for.  Illinois  Cent.  R.  Co. 
V.  Elliott  (Ky.),  98. 

Whether  establishment  of  highway  across  railroad  right  of  way 
would  interfere  with  operation  of  railroad  was  question  for 
jury.    New  York,  etc.,  R.  Co.  v,  Rhodes  (Ind.),  569. 

Public  Use. 

Burden  of  railroad  to  prove  that  the  taking  in  question  is  neces- 
sary for  a  public  use.  Pere  Marquette  R.  Co.  v.  United  States 
Gypsum  Co.  (Mich.),  124. 

Public  necessity  of  a  taking  for  a  public  use  where  it  is  sought 
to  condemn  land  for  a  railroad  side  track,  insufficiency  of  evi- 
dence of.  Pere  Marquette  R.  Co.  v.  United  States  Gypsum  Co. 
(Mich.),  124. 

Railroad  company  can  condemn  only  for  a  public  use,  and  in 
case  of  a  public  necessity.  Pere  Marquette  R.  Co.  v.  United 
States  Gypsum  Co.  (Mich.),  124. 
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EMPLOYEES. 

See  MASTER  AND  SERVANT;  YARDS. 

EMPLOYERS'  LIABILITY  ACTS, 

See  FELLOW  SERVANTS. 

Application  Of. 

Wire  stretched  over  and  across  track  cannot  be  held  to  consti- 
tute a  **defect  in  the  way  or  track,"  where  there  is  nothing  to 
indicate  that  such  wire  is  not  a  mere  movable  object  tempo- 
rarily placed  too  near  track.     Hubbard  v.  Central  of  Georgia 
Ry.  Co.  (Ga.),  769. 
Constitutionality  of  certain  Indiana  statute,  as  affected  by  fact  that 
it  must  be  construed,  as  to  railroad  corporation,  as  designed  ex- 
clusively for  protection  of  those  exposed  to  the  peculiar  hazards 
incident  to  the  use  and  operation  of  trains,  and  whose  injuries 
are  caused  thereby.    Indianapolis,  etc.,  Co.  v.  Kinney  (Ind.),  264. 
Constitutionality  of  certain  Indiana  statute,  as  affected  by  fact  that 
the  peculiar  hazards  inherent  in  the  use  and  operation  of  railroads 
are   a   proper   basis   of   classification.     Indianapolis,   etc.,   Co.  v, 
Kinney  (Ind.),  264. 
Knowledge  of  brakeman  of  unsafe  condition  of  overhead  bridge  by 
which  he  was  injured  while  on  top  of  car,  effect  of,  under  Va. 
Code  1904,  §  1294k.  Chesapeake  &  O.  Ry.  Co.  v.  Rowsey's  Adm'r 
(Va.),  6. 

Railroad  Work. 

Common  laborer,  employed  with  a  repair  and  construction  gang 
of  street  railway,  who  was  injured  while  unloading  rails  from 
flat  car  standing  on  siding,  by  rail  falling  upon  him,  by  reason 
of  the  slipping  of  a  skid  from  the  side  of  the  car.    Indianapolis, 
etc.,   Co.  V.   Kinney   (Ind.),  264. 
The   maintenance   of  the   signals  required  by  Va.   Code    1904,     § 
1294d,  cl.  36,  to  warn  trainmen  of  the  approach  of  the  train  to 
an  overhead  bridge  does  not  release  the  employer  r^lroad  from 
liability  for  its  negligence  in  having  the  bridge,  etc.,  not  suffi- 
ciently high  to  permit  the  safe  passage  of  its  cars  with  its  em- 
ployees on  top  of  them.     Chesapeake  &  O.  Ry.  Co.  v.  Rowsey's 
Adm'r  (Va.),  6. 

EVIDENCE*. 

See  ACCIDENTS  ON  TRACK;  BENEFICIAL  ASSOCIA- 
TIONS: BILLS  OF  LADING;  CARRIERS;  CARRIERS  OF 
PASSENGERS;  CROSSINGS;  DEATH  BY  WRONGFUL 
-ACT;  FIRES  SET  BY  LOCOMOTIVES;  INTERSTATE 
COMMERCE;  MASTER  AND  SERVANT;  NEGLIGENCE; 
PERSONAL  INJURIES;  STREET  RAILWAYS. 

Speed  of  train,  admissibility  of  non-expert  testimony  as  to..  Illi- 
nois Cent.  R.  Co.  v.  France's  Adm'x  (Ky.),  213. 

Speed  of  train,  admissibility  of  schedule  rate  on  issue  of.  Illinois 
Cent.  R.  Co.  v.  France's  Adm'x  (Ky.);  213. 

EXPRESS  COMPANIES. 

See  INTERSTATE  COMMERCE. 
Proviso  of  the  Hepburn  act  of  June  29,  1906,  §  1,  does  not  embrace 
free    transportation    by    express    companies.     American    Express 
Co.  V.  United  States  (U.  S.),  382. 

FARM  CROSSINGS. 

See  CROSSINGS. 
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FEDERAL  JURISDICTION. 

See  RAILROAD  COMMISSIONS;  TICKETS  AND  FARES. 

Certain  allegations  were  insufficient  to  show  that  brakemen,  in- 
jured by  reason  of  alleged  negligent  inspection  and  approv;^!  of 
car,  had  no  cause  of  action  against  the  inspectors  of  the  car,  and 
that  they  were  therefore  fraudulently  joined  with  the  railroad 
company  to  prevent  removal  of  the  cause.  Ward  v,  Pullman  Car 
Corp.  (Ky.),  548. 

Removal  to  federal  court  of  action  against  corporation  created  by 
act  of  Congress,  and  against  two  of  its  employees,  to  establish 
joint  liability  for  negligence.    Dunn  v.  Meek.  (U.  S.),  632. 

FELLOW  SERVANTS. 

See  MASTER  AND  SERVANT. 

Duty  of  fellow  servants  to  use  care  to  avoid  injuring  each  other. 
Indianapolis,  etc.,  Co.  v.  Kinney  (Ind.),  264. 

General  rule  as  to  master's  liability  for  negligence  of  fellow  servant. 
St.  Louis,  etc.,  Ry.  Co.  v,  Jamison  (Ark.),  677;  Still  v.  San  Fran- 
cisco, etc.,  Ry.  Co.  (Cal.),  680. 

Incompetency  of  Fellow  Servant. 

Definition  of  incompetency  of  fellow  servant.  Still  v.  San  Fran- 
cisco, etc.,  Ry.  Co.  (Cal.),  680. 

Definition  of  "ordinary  care,"  as  used  in  rule  requiring  an  em- 
ployer to  use  ordinary  care  in  selecting  an  employee.  Still  v. 
San  Francisco,  etc.,  Ry.  Co.  (Cal.),  680. 

Duty  of  employer  to  institute  affirmative  inquiries  to  ascertain 
qualifications  of  an  employee  whom  he  transfers  to  a  more 
responsible  position.  Still  v,  San  Francisco,  etc.,  Ry.  Co. 
(Cal.),  680. 

Duty  of  master  to  exercise  ordinary  care  to  investigate  a  co- 
employee's  character,  skill,  qualification,  and  habits  of  life,  as 
affected  by  the  dangerous  character  of  service  in  which  he  is 
emplityred.     Still  v.  San  Francisco,  etc.,  Ry.  Co.  (Cal),  680. 

Evidence  justified  finding  that  defendant,  at  time  of  selection  of 
conductor  in  question,  knew,  or  by  ordinary  care  would  have 
known  of  his  incompetency,  authorizing  a  recovery.  Still  v. 
San  Francisco,  etc.,  Ry.  Co.  (Cal.),  680. 

Fireman  killed  by  reason  of  failure  of  conductor  .of  other  train 
to  comply  with  meeting  orders,  what  must  be  shown  to  estab- 
lish railroad's  liability  for  death  of,  on  ground  of  the  conduc- 
tor's incompetency.  Still  v,  San  Francisco,  etc.,  Ry.  Co.  (Cal.), 
680. 

General  principles  involved  in  doctrine  of  master's  liability  on 
account  of  incompetency  of  fellow  servant.  Still  v.  San  Fran- 
cisco, etc.,  Ry.  Co.   (Cal.),  680. 

Investigation  into  qualification  of  one  about  to  be  employed  as 
train  conductor,  sufficiency  of.  Still  v.  San  Francisco,  etc., 
Ry.  Co.  (Cal.),  680. 

One  who  does  not  know  the  meaning  of  orders  used  on  a  rail- 
road as  to  the  movement  of  trains  is  incompetent  to  act  as 
conductor  of  a  train,  where  he  will  be  called  on  to  act  on  such 
orders  in  moving  his  train.  Still  v.  San  Francisco,  etc.,  Ry. 
Co.   (Cal.),  680. 

Presumption  that  employer  has  done  his  duty  in  investigating 
into  the  character,  skill,  and  qualifications  of  an  employee,  and 
effect  of.    Still  v.  San  Francisco,  etc.,  Ry.  Co.  (Cal.),  680. 

Proof  of  incompetency  of  freight  conductor,  arising  from  his 
want  of  knowledge  of  the  meaning  and  efJFect  of  telegraphic 
orders  referring  to  the  movements  of  his  train  in  relation  to 
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other  trains,  justified  the  inference  that  reasonable  investigation 
by  railway  company  would  have  disclosed  such  incompetency, 
when  it  could  have  been  remedied  by  proper  instruction  war- 
ranting a  finding  of  negligence.  Still  v.  San  Francisco,  etc., 
Ry.  Co.  (Cal.),  680. 

Question  for  jury  whether  employer  has  made  a  reasonable  in- 
vestigation into  the  character,  skill,  and  qualifications  of  an 
employee.     Still  z/.  San  Francisco,  etc.,  Ry.  Co.  (Cal.),  680. 

Railroad  was  liable  for  death  of  fireman  on  one  train  caused  by 
failure  of  conductor  of  another  train  to  comply  with  meetinj? 
orders,  under  Cal.  Civ.  Code,  §  1907,  relieving  employer  from 
liability  to  an  employee  for  loss  suffered  because  of  the  neg- 
ligence of  a  co-employee,  unless  the  employer  was  negligent  in 
the  selection  of  the  co-employee.  Still  v.  San  Francisco,  etc., 
Ry.  Co.  (Cal.),  680.  . ' 

Rebuttal  of  presumption  that  employer  has  done  his  duty  in  in- 
vestigating into  the  character,  skill,  and  qualifications  of  an 
employee.    Still  v.  San  Francisco,  etc.,  Ry.  Co.  (Cal.),  680. 

Selecting  co-employee,  sufficiency  of  evidence  of  negligence  in 
Still  z/.  San  Francisco,  etc.,  Ry.  Co.  (Cal.),  680. 
Liability  of  master  for  negligence  of  co-employee  engaged  in  same 

common  service.     Indianapolis,  etc.,  Co.  v.  Kinney  (Ind.)    264 
Non-liability  of  railroad  for  negligence  of  fellow  servant    duty  to 

instruct  in  regard  to.     Texas  &  P.  R.  Co.  v.  Bourman   (U.  S.), 

oXVI.  ^ 

Railroad  employee  was  injured  by  turning  of  rail  on  car  while  he 
and  his  co-servants  were  unloading  rail  from  car  by  a  method  di- 
rected by  foreman,  fellow  servant  rule  was  not  applicable  where 
Wilson  V.  Southern  Ry.  Co.  (Va.),  787. 

Selection  of  fellow  servants,  care  required  of  master  with  respect 
to.     Indianapolis,  etc.,  Co.  v,  Kinney  (Ind.),  264. 

Vice  Principals. 

Independent  contractor  as  a  vice  principal.  Vickers  v  Kanawha 
&  W.  V.  R.  Co.  (W.  Va.),  323  ^anawna 

Who  Are. 

Boss  of  section  gang  and  his  hands.  Indianapolis,  etc  Co  v 
Kinney  (Ind.),  264.  ' 

Employees  of  different  companies  using  same  track  under  cer- 
tain agreement.    Hamble  v,  Atchison,  etc.,  Ry.  Co.  (CCA) 
797.  '      ' 

Fireman  on  one  train  and  conductor  on  another.  Still  v  San 
Francisco,  etc.,  Ry.  Co,  (Cal.),  680. 

Foreman  of  section  crew  in  suddenly  stopping  a  hand  car  so  that 
one  of  the  crew  was  thrown  in  front  of  car.  Tills  v.  Great 
Northern  Ry.  Co.  (Wash.),  291. 

Locomotive    engineer   and    section    foreman    are     both     fellow 
servants  of  section  hand.    Texas  &  P.  R.  Co.  v.  Bourman  (U 
S.),  319.  ^    • 

Section  hands  engaged  in  removing  old  track  are  fellow  servants 
St.  Louis,  etc.,  Ry.  Co.  v.  Jamison  (Ark.),  677. 

Superintendent  of  electric  railway  company,  when  taking  out  a 
car  to  test  it  and  acting  as  motorman,  was  not  fellow  servant 
of  a  motorman  injured  by  former's  negligence  while  so  operat- 
ing the  car.    Latsha  v,  Shamokin,  etc.,  Ry.  Co.  (Pa.),  247. 

FENCES. 

See  EMINENT  DOMAIN;  STOCK,  INJURIES  TO. 

Depots,  grounds  and  lands  of  adjoining  owner,  necessity  of  fenc- 
ing.   Chicago,  etc.,  Ry.  Co.  v,  Hanken  (Iowa),  232. 
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Duty  of  railroad  to  fence  to  track  imports  duty  to  securely  fence 
it  so  as  to  exclude  live  stock.  Texas  &  P.  Ry.  Co.  r.  Corn  (Tex.), 
468. 

Gates. 

Private  gate  in  right  of  way  fence,  duty  of  railroad  to  watch,  to 
see  that  it  is  at  all  times  closed.  Texas  &  P.  Ry.  Co.  v.  Corn 
(Tex.),  468. 

Private  gate  in  right  of  way  fence,  liability  of  railroad  for  in- 
juries to  live  stock  resulting  from  leaving  open.  Texas  &  P. 
Ry.  Co.  V,  Corn  (Tex.),  468. 

FIRES  SET  BY  LOCOMOTIVES. 

Degree  of  care  required  of  railroad  with  respect  to  construction 
and  maintenance  of  locomotives.  Sims  v,  American  Ice  Co. 
(Md.),  463. 

Evidence. 

Evidence  of  setting  of  other  fires,  admissibility  of.     Osburn  v. 

Oregon  R.  &  N.  Co.  (Idaho),  456. 
Other  fires,  admissibility  of  evidence  of  Sims  v.  American   Ice 
Co.  (Md.),  463. 
Negligence  is  gist  of  the  action,  in  cases  for  damages  caused  by 
fires  set  from  railroad  locomotives.     Osburn  v.  Oregon  R.  &  X. 
Co.  (Idaho),  456. 

Presumption  of  Negligence. 
Circumstantial    evidence    may    establish    fact   that   the   fire    was 

started  by  defendant's  locomotive,  so  as  to  create  a  presumption 

of  negligence  against  the   railroad.     Osburn  v.   Oregon   R.   & 

Co.   (Idaho),  456. 
Prima  facie   case  established  by  showin^that   fire  was   started 

from  sparks   from   defendant's  locomotive,   effect   of.     Osburn 

V.  Oregon  R.  &  N.  Co.  (Idaho),  456. 
Rebuttal  of  the  presumption  of  negligence  arising  from  the  fact 

that  the  fire  was  started  by  defendant's  locomotive,  and  effect 

of.    Osburn  v.  Oregon  R.  &  N.  Co.  (Idaho),  456. 
Railroad  could  not  be  made  liable  for  alleged  destruction  of  plain- 
tiff's property  by  fire  emitted  from  defendant's  engines  on  a  mere 
probability  that  the  fire  was  so  caused,  but  only  on  a  prepon- 
derance of  proof  thereof.    Sims  v.  American  Ice  Co.  (Md.),  463. 

FOREIGN  CORPORATIONS. 

•  See  VENUE. 

FREE  PASSES. 

See  EXPRESS  COMPANIES;  INTERSTATE  COMMERCE. 

FRIGHTENING  TEAMS. 

See  CROSSINGS. 
Necessary  noises  in  operating  train  within  bounds  of  highway,  right 

to  make.     Hoag  v.  South  Dover  Marble  Co.  (N.  Y.),  224. 
Sufficiency  of  evidence  to  show  actionable  negligence  in  operating 

train  within  highway.    Hoag  v.  South  Dover  Marble  Co.  (N.  Y.), 

224. 

GATES. 

See  FENCES. 
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HUSBAND  AND  WIFE. 

See  DEATH  BY  WRONGFUL  ACT;  IMPUTED  NEGLl- 
GENCE. 

IMPUTED  NEGLIGENCE. 

Automobile   driver's   negligence   was   not   imputable   to   his   guest,. 

where  there  was  a  collision  between  automobile  and  street  car. 

Chadbourne  v.  Springfield  St.  Ry.  Co.  (Mass.),  202. 
Negligence   of   employee  of   livery  stable   keeper  while   driving  a 

vehicle  when  it  collided  with   street  car  could  not  be  imputed 

to  his  employer,  from  whom  he  had  hired  the  vehicle.     Currie 

V.  Consolidated  Ry.  Co.  (Conn.),  525. 
Wife  injured  through  concurrent  negligence  of  her  husband  and  a 

third    person   is   not    ordinarily   chargeable    with    her   husband's 

negligence,  so  as  to  bar  a  recovery  by  her.     Louisville  Ry.  Co. 

V,  McCarthy  (Ky.),  226. 
Wife  is  not  chargeable  with  negligent  acts  of  her  husband,  under 

the  Weissinger  act  of  Kentucky,  unless  the  relation  of  master 

and  servant  or  principal  and  agent  exists.     Louisville  Ry.  Co.  v, 

McCarthy  (Ky.),  226. 
Wife,  when  driving  with  her  husband,  is  not  necessarily  responsible 

for  his  acts  over  which  she  has  no  control.     Denis  v,  Lewiston,. 

etc.,  Ry.  Co.  (Me.),  516. 

INDEPENDENT  CONTRACTORS. 

Contractor  as  a  vice  principal,  so  that  his  negligent  performance  of 
certain  duties  becomes  notice  to  employer  railroad,  rendering 
it  liable  for  injuries  to  its  servants  resulting  therefrom.  Vickers 
V.  Kanawha  &  W.  V.  R.  Co.  (W.  Va.),  323. 

Liability  of  employers  for  acts  of  contractors,  general  rules  and 
certain  illustrations  with  respect  to.  Vickers  v.  Kanawha  &  W. 
V.  R.  Co.  (W.  Va.),  323. 

INJUNCTION. 

.    See  RAILROAD  COMMISSIONS. 

INTERSTATE  COMMERCE. 

See  CARRIERS  OF  LIVE  STOCK. 

Rebates. 

Both  the  corporation  and  its  agents  may  be  joined  in  an  indict- 
ment for  violating  the  provisions  of  the  Elkins  act  of  Feb.  19, 
1903.  New  York  Cent.  &  H.  R.  R.  Co.  v.  United  States  (U.  S.), 
373. 

Carrier  which  gives  rebates  from  a  joint  rate  on  file  with  the 
Interstate  Commerce  Commission  may,  although  it  did  not  it- 
self publish  and  file  the  rate,  be  convicted  of  violating  the 
Elkins  act  of  Feb.  19,  1903.  United  States  v.  New  York  Cent. 
&  H.  R.  R.  Co.  (U.  S.),  369. 

Completion  of  offense  of  giving  rebates  in  violation  of  the  Elkins 
act  of  Feb.  19,  1903.  New  York  Cent.  &  H.  R.  R.  Co.  v. 
United  States  (U.  S.),  373. 

Constitutionality  of  certain  provisions  of  the  Elkins  act  of  Feb. 
19,  1903.  New  York  Cent.  &  H.  R.  R.  Co.  v.  United  States  (U. 
S.),  373. 

Elkins  Act,  prospective  or  retrospective  operation  of.  New  York 
Cent.  &  H.  R.  R.  Co.  v.  United  States  (U.  S.),  334. 

Express  companies  are  prohibited  from  giving  free  transporta- 
tion of  personal  packages  to  their  officers  and  employees  and 
members  of  their  families,  and  to  the  officers  of  other  trans- 
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portation  companies,  and  members  of  their  families,  in  ex- 
change for  passes  by  the  latter  to  the  officers  of  the  express 
companies,  by  the  Elkins  act  of  Feb.  19,  1903;  American  Ex* 
press  Co.  v.  United  States  (U.  S.)f  382. 

State  Interference. 

N.  Car.  Revisal  1905,  §  2631,  providing  a  penalty  for  refusal  to 
accept  freight  for  shipment,  is  not  invalid  as  applying  to  in^ 
terstate  traffic.  Reid  &  Beam  v.  Southern  Ry.  Co.  (N.  Car.), 
352. 

Provision  for  punishment  of  furnishing  intoxicating  liquor  to  an 
inebriate,  made  by  Ky.  Stat.  1903,  §  1307,  validity  of.  Adams 
Express  Co.  v.  Commonwealth  (U.  S.),  633. 

Tax  in  question  was  laid  on  business  of  carrying  on  interstate 
commerce.    City  Council  v.  Augusta  &  A.  Ry.  Co.  (Ga.),  33. 

Validity  of  statute  providing  that  every  bill  of  lading  acknowledg- 
ing the  receipt  of  property  for  transportation  shall  be  con- 
clusive evidence  in  Hands  of  bona  fide  holder,  as  against  car- 
rier issuing  it,  that  the  property  had  been  received.  Yazoo, 
etc.,  R.  Co.  V.  Bent  &  Co.  (Miss.),  622. 

What  Is. 

A  continuous  transportation  of  freight  between  points  withiti  a 
state  is  "interstate  commerce,"  where  part  of  the  route  is  out- 
side of  the  state  because  of  the  unsafe  condition  of  a  bridge 
forming  part  of  the  line  of  road  in   the  state  between  such 
points.    St.  Louis,  etc.,  R.  Co.  v.  State  (Ark.),  666. 
To  bring  a  transportation  of  freight  within  the  control  of  a  state 
as  a  part  of  its  domestic  commerce,  the  transported  must  be 
for  the  entire  distance  carried  under  the  exclusive  jurisdiction 
of  the  state.     St.  Louis,  etc.,  R.  Co.  v.  State  (Ark.),  666. 
Witnesses  cannot  be  required  to  testify  before  the  Interstate  Com- 
merce Commission  except  in  connection  with  complaints  for  vio- 
lation of  the  interstate  commerce  act  or  with  the  investigation 
by  the  commission  of  subjects  that  might  have  been  made  the 
object   of   such  complaints.     Harriman  v.   Interstate   Commerce 
Commission  (U.  S.),  341. 

JOINDER. 

See  CONSPIRACY;  MASTER  AND  SERVANT. 

JOINT  USE. 
See  YARDS. 

JUDICIAL  NOTICE. 

Existence  of  city  ordinance^  general  in  its  nature,  prohibiting  rail- 
road company  from  leavmg  cars  on  street  crossing  for  period 
longer  than   five  minutes.     Hour  en  v.  Chicago,    etc.,    Ry.     Co. 

(111.),  506. 
Federal  court  will  judicially  notice  that  a  corporate  defendant  was 

incorporated  by  an  act  of  Congress,  even  without  any  averment 

of  the  fact  in  the  petition.    Dunn  v.  Meek  (U.  S.),  532. 
That  pullman  car  porters  usually  assist  passengers  to  board,  and 

alight  from,  trains.    Gannon  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  27. 

JURISDICTION. 

See  FEDERAL  JURISDICTION;  VENUE. 

LAST  CLEAR  CHANCE. 

See  CONTRIBUTORY  NEGLIGENCE. 
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LEASES  AND  RUNNING  POWERS. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

An  entry  upon  land  and  taking  thereof  by  a  Ifessee  railroad  com- 
pany which  may  be  justified  under  the  charter  of  the  lessor  rail- 
road, and  which  is  done  in  furtherance  of  its  business,  is  lawful. 
McCulloch  z/.  Southern  Ry.  Co.  (N.  Car.),  541. 

Lease  in  question  could  not  be  construed  to  include  lines  of  rail- 
road subsequently  built  or  acquired  by  the  lessor,  nor  could  its 
terms  be  extended  by  parol  evidence  to  embrace  such  lines,  in 
action  for  negligent  injury.  Johnson  v.  Southern  Pac.  R.  Co. 
(Cal.).  177. 

Lessor  railroad  company  is  liable  for  acts  of  its  lessee  done  in 
performance  of  public  duties  of  lessor.  McCulloch  v.  Southern 
Ry.  Co.   (N.  Car.),  541. 

Lessor  railroad  company  is  not  liable  for  acts  of  its  lessee  done 
outside  of  its  rights  under  the  lease,  and  not  in  the  performance 
of  public  duties  of  lessor.  McCulloch  z/.  Southern  Ry.  Co.  (N. 
Car.),  541. 

Lessor's  liability  for  lessee's  negligent  operation  of  railroad.  John- 
son V.  Southern  Pac.  R.  Co.  (Cal.),  177. 

Where  trains  of  one  company  in  charge  of  its  own  employees  run 
over  tracks  of  another  company  under  contract  that  they  shall 
obey  orders  of  train  dispatcher  of  latter  company,  such  contract 
does  not  relieve  the  company  so  using  the  tracks  from  liability 
for  injuries  to  third  persons  by  the  negligence  of  its  own  em- 
ployees operating  its  trains.  Hamble  v,  Atchison,  etc.,  Ry.  Co. 
(C.  C.  A.).  797. 

I.ICENSEES. 

See  ACCIDENTS  ON  TRACK. 

Contributory  Negligence. 

Shipper  of  stock  injured  by  falling  into  hole  near  hydrant  on 
premises  of  stockyard  company,  where  he  had  gone  to  water 
his  stock,  where  the  result  would  have  been  the  same  had  he 
approached  the  hydrant  in  the  usual  manner,  instead  of  by 
climbing  a  fence.  Franey  v.  Union  Stockyard,  etc.,  Co.  (111.), 
357. 

Who  Are. 
Person  accompanying  passenger  was  a  mere  licensee,  to  whom 
carrier  owed  no  duty  to  keep*  waiting  room  and  its  approaches 
in    safe    condition.     Galveston,    etc.,    Ry.     Co.     v.     Matzdorf 
(Tex.),  96. 

Shipper  while  on  premises  of  stockyard  company  for  purpose  of 
feeding  his  stock  was  not  a  trespasser  or  licensee,  but  was 
there  by  virtue  of  an  implied  invitation;  and  it  was  the  com- 
pany's duty  to  exercise  reasonable  care  to  guard  him  against 
injury.     Franey  z/.  Union  Stockyard,  etc.,  Co.  (111.),  357. 

LIENS. 

See  COMMON  CARRIERS. 

LIMITATIONS  OF  ACTIONS. 

See  ACTIONS;  RAILROADS  IN  STREETS. 

LOGGING  RAILROADS. 

See  MASTER  AND  SERVANT. 
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MASTER  AND  SERVANT. 

See  ARRESTS  AND  PROSECUTIONS;  BENEFICIAL  AS- 
SOCIATIONS; DAMAGES;  EMPLOYER'S  LIABILITY 
ACTS;  FELLOW  SERVANTS;  INDEPENDENT  .  CON- 
TRACTORS. 

Allegation  of  petition  charged  more  than  mere  nonfeasance  on 
part  of  defendant  corporation's  car  inspectors,  and  stated  a  cause 
against  them  individually.  Ward  v.  Pullman  Car  Corp.  (Ky.), 
548. 

Appliances. 

"Bumpers,"  extensions  of  floors  of  street  cars  at  either  end,  which 

constitute  the  platforms,  are  not.     Durkee  v.  Hudson  Valley 

Ry.  Co.  (N.  Y.),  316. 
Duty  of  street  railway  to  furnish  its  employees  proper  and  safe 

skids  for  unloading  rails  from  car.     Indianapolis,  etc.,  Co.  v. 

Kinney  (Ind.),  264. 

Assumption  of  Risk. 

Absence  of  footboard  and  grab-iron  of  engine  intended  and  used 
for  line  service  in  yard,  brakeman  assumed  the  risk  arising^ 
from.     Wilson  v.  New  York  Cent.,  etc.,  R.  Co.  (Pa.),  297. 

Brakeman  injured  by  reason  of  absence  of  engine  footboard  and 
grab-iron.     Wilson  v.  New  York  Cent.,  etc.,  R.  Co.  fPa.),  297. 

Brakeman's  knowledge  of  defects  in  track  over  which  he  was 
required  to  make  flying  switch.  Laughy  v.  Bird  &  Wells  Lum- 
ber Co.   (Wis.),  242. 

General  principles.  St.  Louis,  etc.,  Ry.  Co.  v.  Jamison  (Ark.), 
677. 

Injury  sustained  by  section  hand  while  removing  old  rails  by  the 
breaking  of  their  bolts.  St.  Louis,  etc.,  Ry.  Co.  v.  Jamison 
(Ark.),  677. 

Logging  railway  brakeman  assumed  risk  of  injury  through  derail- 
ment of  engine  caused  by  defective  track  while  making  a  "flying- 
switch,"  question  for  jury  whether.  Laughy  v.  Bird  &  Wells 
Lumber  Co.  (Wis.),  242. 

Negligence  of  employees  of  another  company  using  same  track, 
under  certain  agreement.  Hamble  v.  Atchison,  etc.,  Ry.  Co. 
(C.  C.  A.),  797. 

Opportunity  of  employee  to  know  of  defects,  eflFect  of  where  as 
good  as,  or  better  than,  that  of  master.  Laughy  v.  Bird  & 
Wells  Lumber  Co.  (Wis.),  242. 

Burden  of  Proof. 

Plaintiff's  burden  of  praof,  in  action  for  death  of  employee,  is 
not  sustained  if  upon  his  evidence  the  presumption  in  favor  *of 
the  conclusion  that  decedent  was  killed  as  claimed  is  not 
stronger  than  the  presumption  that  he  was  killed  in  some  other 
way.     Cincinnati,  etc.,  Ry.  Co.  v.  Johnica's  Adm'r  (Ky.),  237. 

Contributory  Negligence. 
Boarding  moving  open  water  car,  and  injured  by  reason  of  giv- 
ing way  of  iron  hand  rail.     El  Paso  &  S.  W.  R.  Co.  (U.  S.), 

308. 
Brakeman   struck  by   overhead   bridge,   effect  of  his   knowledge 

that  it  was  dangerous.     Chesapeake  &  O.  Ry.  Co.  v,  Rowsey's 

Adm'r  (Va.),  6. 
Burden  on  railroad  of  showing  that  of  its  brakeman  when  he  was 

struck  by  overhead  bridge.     Chesapeake  &  O.  Ry.  Co.  v.  Row- 

sey's  Adm'r  (Va.),  6. 
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■  Climbing  between  two  cars  chained  together  on  track,  in  cross- 
ing railroad  yards.    Beck  v.  Southern  Ry.  Co.  (N.  Car.),  791. 

Conductor  of  freight  train  injured  in  rear  end  Collision  by  reason 
of  his  failure  to  take  steps  to  protect  rear  of  his  train,  as  re- 
quired by  the  railroad's  rules.  Boucher  v,  Oregon  R.  &  N.  Co. 
(Wash.),  279. 

Conductor  struck  by  another  train  while  walking  unnecessarily 
on  main  track  near  siding  for  purpose  of  checking  cars  in  his 
own  train,  was  guilty  of  contributory  negligence  as  a  matter 
of  law.    Neary  v.  Northern  Pac.  Ry.  Co.  (Mont.),  758. 

Duty  of  railroad  employees  to  look  and  listen  for  trains  while 
walking  on  track.  Neary  v.  Northern  Pac.  Ry.  Co.  (Mont.), 
758. 

Employee's  duty  to  inspect  for  defects,  extent  of.  Laughy  v. 
Bird  &  Wells  Lumber  Co.   (Wis.),  242. 

Evidence,  in  action  for  death  of  conductor  while  waiting  on  main 
track  checking  cars  in  his  freight  train  on  an  adjoinmg  track, 
to  show  that  at  times  the  space  of  ten  feet  between  the  main 
track  and  the  one  occupied  by  the  train  was  obstructed  so  that 
it  could  not  be  used  as  a  passage  way  was  not  admissible. 
Neary  v.  Northern  Pac.  Ry.  Co.  (Mont),  758. 

In  action  for  death  of  railroad  employee  while  checking  cars  in 
customary  manner,  evidence  to  show  that  the  company  had 
acquiesced  in  the  custom  was  inadmissible  on  the  question  of 
his  negligence  in  following  the  custom.  Neary  v.  Northern 
Pac.  Ry.   Co.   (Mont.),  758. 

Injured  motorman  was  not  justified  in  running  his  car  as  if  noth- 
ing was  the  matter  with  the  brake.  Foley  v.  Boston  &  N.  St. 
Ry.  Co.  (Mass.),  251. 

Instruction  invading  province  of  jury.  Southern  Ry.  Co.  v.  Hop- 
kins (C.  C.  A.),  162. 

Instruction  that,  if  the  conductor's  death  was  caused  by  his  act 
in  attempting  to  get  off  the  moving  car,  and  his  conduct  in  that 
respect  was  negligent,  in  that  he  did  not  exercise  the  care  of 
a  man  of  ordinary  prudence  under  similar  circumstances,  his 
conduct  was  the  proximate  cause  of  his  death,  properly  sub- 
mitted the  issue  of  contributory  negligence.  Dortch  v.  Atlantic 
Coast  Line  R.  Clo.   (N.  Car.),  303. 

Insufficiency  of  evidence  to  establish  contributory  negligence,  in 
action  against  railroad  for  injury  to  flagman,  caused  by  violent 
coupling.    Meacham  v.  Southern  R.  Co.  (N.  Car.),  792. 

Jumping  on  or  off  moving  car.  Dortch  v.  Atlantic  Coast  Line  R. 
Co.   (N.  Car.),  303. 

Logging  railroad  brakeman's  right  to  assume,  while  making  "fly- 
ing switch,"  that  track  is  reasonably  safe  for  such  purpose. 
Laughy  v.  Bird  &  Wells  Lumber  Co.  (Wis.),  242. 

Logging  railway  brakeman's  negligence  contributed  to  his  in- 
jury while  a  "flying  switch"  was  being  made,  question  for  jury 
whether.     Laughy  f.  Bird  &  Wells  Lumber  Co.  (Wis.),  242. 

Motorman,  injured  in  rear  end  collision,  did  not  exercise  the  care 
essential  to  a  recovery.  Foley  v.  Boston  &  N.  St.  Ry.  Co. 
(Mass.),  251. 

Motorman  was  injured  in  head-on  collision  between  his  car  and 
another  car,  his  contributory  negligence  was  question  for  jury 
where.     Latsha  v.  Shamokin,  etc.,  Ry.  Co.   (Pa.),  247. 

Of  employee  in  entering  on  railroad  track  at  point  other  than 
crossing  as  affected  by  his  custom  to  walk  home  on  its  track. 
Bailey  v.   Lehigh  Valley  R.  Co.   (Pa.),  167. 

Res  ipsa  loquitur  doctrine  could  not  be  applied  in  favor  of  the 
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employer  railroad  in  action  for  death  of  brakeman  struck  by- 
overhead  bridge.    Chesapeake  &  O.  Ry.  Co.  v.  Rowse/s  Adm'r 
rVa.).  6. 

Right  of  railroad  eipployees  while  walking  on  track  to  rely  on 
the  assumption  that  trainmen  will  exercise  due  care.  Neary  v. 
Northern  Pac.  Ry.  Co.  (Mont.),  758. 

Track  repairer  walking  home  from  work  on  track,  without  neces- 
sity, and  killed  by  being  struck  by  tender  of  engine  running 
rapidly  backwards,  and  no   one  saw   the  accident.     Bailey   v. 
.  Lehigh  Valley  R.  Co.  (Pa.),  167. 

Contributory  Negligence  and  Negligence. 
That  flagman  was  boarding  a  car,  when  under  rules  he  should 
have  been  elsewhere,  would  not  relieve  railroad  for  liability  for 
injury  to  him  caused  by  a  negligent  coupling,  where  the  coup- 
ling was  made  with  knowledge  of  his  presence  at  place  of  ac- 
cident.    Meacham  v.  Southern  R.  Co.  (N.  Car.),  792. 
Custom  of  railroad,  known  to  its  employees,  to  inspect  cars  only 
in  its  yards,  effect  of  on  its  liability  for    injury    to     conductor. 
Southern  Ry.  Co.  v.  Hopkins  (C.  C.  A.),  162. 

Degree  of  Care. 

Master  is  not  compelled  to  foresee  and  provide  against  that 
which  reasonable  and  prudent  men  would  not  expect  to  hap- 
pen,   Wilson  V.  Southern  Ry.  Co.  (Va.),  787. 

Discovered  PeriL 
Duty  to  exercise  reasonable  care  to  avoid  injuring  railroad  em- 
ployee who  has  negligently  placed  himself  in  a  place  of  danger 
on  track  while  absorbed  in  his  duties.    Neary  v.  Northern  Pac. 
Ry.  Co.  (Mont.),  758. 

Employees^  Duty  to  Furnish  Sufficient. 

Charge  that  gang  foreman  did  not  furnish  sufficient  men  to 
handle  and  carry  rails  was  sufficiently  answered  by  alleging 
there  was  no  charge  that  any  particular  number  of  men  were 
promised  or  necessary  therefor.  Indianapolis,  etc.,  Co.  v,  Kin- 
ney (Ind.),  264. 

Evidence. 

Of  custom  of  constructing  and  filling  track  was  admissible  to 
show  whether  defendant,  as  an  employer,  used  ordinary  care 
in  construction  of  track  where  brakeman  was  injured  while 
uncoupling  cars.     Hall  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  157. 

Joinder. 

Where  two  car  inspectors  in  inspecting  the  car  in  question  and 
in  approving  it  acted  for  the  railroad  company,  their  act  was 
the  act  of  the  latter,  so  that  both  the  inspectors  and  the  com- 
pany were  properly  joined  in  an  action  for  injuries  to  brake- 
man   resulting   from   negligent    inspection.     Ward  v,    Pullman 
Car  Corp.  (Ky.),  548. 
Neelieence  was  not  shown  where  cause  of  the  turnmg  of  a  rail, 
by  which  plaintiff's  foot  was  caught  and  injured  as  he  was  assist- 
ing in  unloading  a  rail  car,  was  not  shown,  and  the  evidence  only 
showed  a  mistake  in  judgment  of  the  foreman  as  to  the  manner 
of  unloading  the  rails,  the  accident  being  such  as  could  not  have 
been   expected   to   happen.     Wilson  v.   Southern  Ry.   Co.   (.Va.), 
787. 
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Orders. 

Fact  that  foreman  of  section  hands  ordered  one  of  them  to  break 
the  rail  bolt  by  which  one  of  them  was  injured,  when  assisting 
to  remove  old  rails  from  track,  did  not  render  his  master  li- 
able, where  he  did  not  direct  the  manner  of  breakinja:  it,  and 
the  order  was  not  negligently  given.  St.  Louis,  etc.,  R.  Co.  v. 
Jamison  (Ark.),  677. 

Presumption  of  Negligence. 

Presumption  of  negligence  was  rebutted  by  affirmative  testi- 
mony, inter  alia,  as  to  the  safe  use  of  car  in  question  for  20 
days  before  and  months  after  its  motorman  was  injured  by 
reason  of  an  electric  shock.  Jenkins  v.  St.  Paul  City  Ry.  Co. 
(Minn.),  356. 

Rebuttal  of  presumption  of  negligence  from  injury  to  motorman 
by  electric  shock,  sufficiency  of  evidence  of.  Jenkins  v.  St.  Paul 
City  Ry.  Co.  (Minn.),  256. 

Res  ipsa  loquitur  which  may  apply  in  action  by  servant  against 
master  for  injury  caused  by  an  agency  of  latter,  doctrine  of. 
Jenkins  v.  St.  Paul  City  Ry.  Co.  (Minn.),  256. 

Proximate  Cause. 

In  action  for  death  of  conductor,  it  appeared  that  his  negligence 
in  failing  to  set  brakes  before  making  the  coupling  in  question, 
and  in  jumping  on  the  moving  car  with  a  view  to  stop  it,  was 
not  the  proximate  cause  of  the  accident,  but  the  negligence  of 
the  railroad  in  failing  to  provide  a  reasonably  safe  track  was 
the  proximate  cause.  Dortch  v.  Atlantic  Coast  Line  R.  Co.  (N. 
Car.),  303. 

'  Release. 

Estoppjl  of  railroad  to  assert  that  an  employee  treated  at  a  hos- 
pital was  not  entitled  to  rely  on  the  statements  of  the  surgeon 
in  charge  of  the  hospital,  and  employed  by  the  railroad,  as  to 
his  physical  condition,  which  were  made  the  bases  of  a  settle- 
ment for  the  employee's  injuries.  St.  Louis,  etc.,  Ry.  Co.  v. 
Hambright  (Ark.),  283. 

Validity  of  settlement  for  an  employee's  injuries  based  on  mutual 
mistake  of  fact  predicated  on  physician's  medical  opinion  as  to 
the  employee's  condition.  St.  Louis,  etc.,  Ry.  Co.  v.  Hambright 
(Ark.),  283. 

Rules. 

Application  to  trains  on  sidings  of  rule  requiring  flagmen  to  go 
a  given  distance  to  the  rear  of  his  train  when  it  is  stopped  at 
an  unusual  place,  etc.  Meacham  v.  Southern  R.  Co.  (N.  Car.), 
792. 

Contract  of  employment  of  street  railway  motorman  is  subject 
to  implied  condition  that  he  will  study  and  apply  rules  pre- 
scribed by  the  companv  and  furnished  to  him.  Foley  v.  Bos- 
ton N.  St.  Ry.  Co.  (Mass.),  251. 

Motorman,  in  absence  of  any  excuse  for  his  ignorance  of  the  rules 
pertaining  to  motorman,  was  subjected  to  the  same  responsi- 
bility as  if  he  actually  knew  them.  Foley  v.  Boston  &  N.  St. 
Ry.  Co.  (Mass.),  251. 

Railroad's  rules  imposing  the  duty  of  inspection  upon  its  em- 
ployee, killed  by  reason  of  defect  in  car,  must  be  strictly  con- 
strued against  the  company.  Southern  Ry.  Co.  v.  Hopkins  (C. 
C.  A.),  162. 
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Scope  of  E^plojrment. 

Authority  of  conductor  to  make  contracts  in  behalf  of  his  railroad. 

Taylor  v.  Baltimore  &  O.  R.  Co.  (Va.),  776. 
Duty  of  railroad  to  guard  its  employee  against  dangers  he  may 

encounter  during  his  deviation  from  his  regular  employment. 

Wilson  V.  Chesapeake  &  O.  Ry.  Co.  (Ky.),  780. 
Liability  of  master  for  torts  of  servant,     Barrett  v.  Minneapolis, 

etc.,  Ry.  Co.   (Minn.),  310.  ^ 

Servant's  personal  liability  to  third  party  for  injury  resulting  from 
his  gross  and  wanton  carelessness  in  doing  his   master's  work. 
Ward  V.  Pullman  Car  Corp.  (Ky.),  548. 
Volunteers,  care  due  from  railroad.     Taylor  v.  Baltimore  &  O.  R. 
Co.  (Va.),  776. 

Warn  and  Instruct. 

Inexperienced  brakeman  injured  by  alighting  from  moving  train 
in  improper  manner,  liability  of  railroad  on  account  of  failure 
to  instruct.    Arkansas  Cent.  R.'  Co.  v.  Workman  (Ark.),  300. 

It  was  not  foreman's  duty  in  ordering  a  rail  bolt  broken  to  direct 
experienced  section  hands  as  to  the  proper  method,  when  they 
were  engaged  in  removing  old  rails  from  track.  St.  Louis, 
etc.,  Ry.  Co.  v.  Jamison  (Ark.),  677. 

Master's  duty  to  instruct  young  and  inexperienced  employee  as 
to  patent  and  latent  dangers.  Arkansas  Cent.  R.  Co.  v.  Work- 
man (Ark.),  300. 

Who  Are  Employees. 

Evidence  of  custom  of  other  railroads  as  to  authority  of  freight 
conductors  to  employ  persons  to  help  unload  cars,  admissibility 
of.    Taylor  v,  Baltimore  &  O.  R.  Co.  (Va.),  776. 

Person  employed  by  freight  conductor,  in  disobedience  to  rule,  * 
to  help  unload  cars.     Taylor  v.  Baltimore  &  O.  R.^Co.   (Va.), 
776. 

Pullman  car  porter  as  a  railroad  employee.  Gannon  v.  Chicago, 
etc.,  Ry.  Co.  (Iowa),  27. 

Volunteers.     Taylor  t'.  Baltimore  &  O.  R.  Co.  (Va.),  776. 

.  Work  Place. 

Duty  of  street  railway  to  use  only  cars  with  platforms  at  each  end 
so  constructed  as  to  be  at  the  same  height  above  the  track, 
or  with  buffers,  to  guard  motorman  against  injury.  Durkec  v, 
Hudson  Valley  Ry.  Co.  (N.  Y.),  316. 

Negligence  in  failing  to  provide  a  reasonably  safe  track  was  es- 
tablished by  the  evidence,  in  action  for  death  of  conductor 
killed  by  derailment  of  car  on  spur.  Dortch  v.  Atlantic  Coast 
Line  R.  Co.  (N.  Car.),  303. 

Negligence  in  maintaining  low  overhead  bridge,  sufficiency  of 
evidence  of  in  action  for  death  of  brakeman.  Chesapeake  &  O. 
Ry.  Qo.  z'.  Rowsey's  Adm'r  (Va.),  6. 

Negligence  in  maintaining  railroad  under  low  bridge.  Chesapeake 
&  O.  Ry.  Co.  V.  Rowsey's  Adm'r  (Va.),  6. 

Railroad  is  not  negligent  toward  alighting  brakeman  in  permit- 
ting a  space  of  14  inches  to  be  between  the  edge  of  a  station 
platform  and  passing  cars.  Arkansas  Cent.  R.  Co.  v.  Workman 
.  (Ark.),  300. 

Spur  tracks  in  safe  condition,  degree  of  care  required  in  maintain- 
ing.    Dortch  V.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  303. 

Station  platforms  need  not  be  lighted  for  benefit  of  brakemen 
alighting  from  trains,  in  the  absence  of  hidden  dangers.  Ar- 
kansas Cent.  R.  Co.  v.  Workman  (Ark.),  300. 


GENERAL  INDEX  837 

MONOPOLIES. 

See  RAILROADS. 

MUNICIPAL  CORPORATIONS. 

See  STREET  RAILWAYS. 

NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS:  CONTRIBU- 
TORY NEGLIGENCE;  CROSSINGS;  FELLOW  SERV- 
ANTS; FRIGHTENING  TEAMS;  IMPUTED  NEGLI- 
GENCE; LEASES  AND  RUNNING  POWERS;  LICEN- 
SEES; MASTER  AND  SERVANT;  STOCK,  INJURIES  TO- 
STREET  RAILWAYS;  TRESPASSERS;  YARDS. 

Custom    of   others    under    similar   circumstances,    right   to    follow. 

Bandekow  v,  Chicago,  B.  &  Q.  Ry.  Co.  (Wis.),  159. 
Definition  of.    Bandekow  v.  Chicago,  B.  &  Q.  Ry.  Co.  (Wis.),  159. 

Discovered  PeriL 

Duty  to  exercise  reasonable  care  to  avoid  injuring  person  who 
has  negligently  placed  himself  in  a  place  of  danger.  Neary  v. 
Northern  Pac.  Ry.  Co.  (Mont.),  758. 

Evidence. 

Admissibility  of  evidence  to  show  that  others  in  same  business 

pursued   the   same   course.     Neary  v.    Northern    Pac.    Ry.   Co. 

(Mont.),  758. 

Negligence  with  respect  to  pedestrian  struck  while  walking  along 

side   of   track  by   bucket   attached   to   side   of   freight  car   on   a 

passing  train,  effect  of  customs  of  other  railroads  on  question  of. 

Bandekow  v.  Chicago,  B.  &  Q.  Ry.  Co.  (Wis.),  159. 

Pleading. 

Sufficiency  of  allegations.  Chesapeake  &  O.  Ry.  Co.  v.  Rowsey's 
Adm'r   (Va.),  6. 

Presumption  of  Negligence. 

Driver  of  vehicle  in  street  injured  by  fall  of  trolley  pole.  Wash- 
ington V.  Rhode  Island  Co.  (R.  I.),  231. 

Res  ipsa  loquftur  does  not  ordinarily  depend  upon  the  relation 
between  the  parties,  application  of  doctrine  of.  Jenkins  v.  St. 
Paul  City  Ry.  Co.   (Minn.),  256. 

Res  ipsa  loquitur,  effect  of  application  of  doctrine  of.  Jenkins  v. 
St.  Paul  City  Ry.  Co.  (Minn.),  256. 

Res  ipsa  loquitur  only  raises  a  rebuttable  prima  facie  case  of 
negligence,  maxim  of.  Jenkins  v.  St.  Paul  City  Ry.  Co.  (Minn.), 
256. 

Proximate  Cause. 

Evidence  supported  finding  that  if  fire  department  had  not  been 
delayed  by  reason  of  obstruction  of  crossing  by  cars  it 
would  have  extinguished  the  fire  before  it  spread  to  the  nearby 
building.     Houren  v.  Chicago,  etc.,  Ry.  Co.  (111.),  306. 

Leaving  baggage  truck  at  very  end  of  station  platform  was  not 
such  negligence  as  would  render  the  railroad  liable,  where  a  per- 
son, while  endeavoring  by  running  alongside  the  rapidly  reced- 
ing train,  to  restore  a  child  to  its  mother,  who  is  standing  on 
a  car  platform,  stumbles  over  the  truck  in  the  dark  and  drops 
the  child  to  its  injury.     Atchison,  etc.,   R.  Co.  v.  Calhoun   (U. 

S.),  389. 
Obstructing  street  by  cars  as  proximate  cause  of  destruction  of 
building  by  fire  when  such  obstruction  prevented  fire  depart- 
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ment  from  extinguishing  fire.  Houren  v.  Chicago,  etc.,  Ry. 
Co.   (111.),  506. 

Railroad  company  was  not  relieved  from  liability  for  destruction 
of  property  by  fire  because  of  inability  of  fire  department  to  ex- 
tinguish it  by  reason  of  crossing  being  obstructed  by  cars,  on 
the  ground  that  policemen  failed  to  uncouple  the  cars  and  re- 
lease brakes,  and  thereby  move  them  from  the  crossing.  Hou- 
ren V.  Chicago,  etc.,  Ry.  Co.  (111.),  506. 

Requisites  of.    Wilson  v.  Southern  Ry.  Co.  (Va.),  787. 

OBSTRUCTING  CROSSINGS. 

See  NEGLIGENCE. 

OI>TIONS. 

See  RIGHT  OF  WAY. 

PENAL  STATUTES. 

See  COMMON  CARRIERS. 

PERSONAL  INJURIES. 

See  DAMAGES;  NEGLIGENCE. 

Damages. 

Medical  services,  it  was  proper  under  the  circumstances,  to  per- 
mit jury  to  determine,  from  their  common  knowledge  and  ex- 
perience, the  cost  of.  St.  Louis,  etc.,  Ry.  Co.  v.  Stell  (Ark.), 
426. 

$1,300  was  not  excessive  where  person  earning  $10  a  week  was 
struck  by  falling  trolley  pole,  causing  him  to  lose  about  ten 
weeks  from  his  work,  to  suffer  severely  for  several  days,  and 
to  incur  medical  expenses  of  from  $60  to  $80.  Washington  v. 
Rhode  Island  Co.  (R.  I.),  231. 

$6,300  was  not  excessive.  St.  Louis  &  S.  F.  R.  Co.  v.  Richards 
(Okla.),  575. 

$26,985,  reduced  by  trial  court  to  $20,000,  was  not  so  excessive 
a  verdict  as  to  require  the  grantmg  of  a  new  trial  on  appeal. 
Tills  V.  Great  Northern  Ry.  Co.  (Wash.),  291. 

Evidence. 

Nonexpert's  testimony  that  plaintiff  did  not  appear  to  have  such 
use  of  her  shoulders  as  enabled  her  to  work  as  seamstress, 
and  that  since  the  accident  she  had  not  been  able  to  do  any- 
thing with  her  arm.  Blue  Ridge  L.  &  P.  Co.  v.  Price  (Va.). 
613. 

Release. 

Certain  facts  sustained  averments  of  plaintiffs  reply,  which  al- 
leged that  release  in  question  was  procured  by  the  fraud  of 
carrier's  claim  agent  and  physician,  in  deceiving  plaintiff  as  to 
the  extent  and  nature  of  her  injuries.  St.  Louis  &  S.  F.  R. 
Co.  V.  Richards  (Okla.),  575. 

Right  to  maintain  action  for  damages  without  first  obtaining  de- 
cree to  cancel  a  fraudulently  procured  release  therefor.  St. 
Louis  &  S.  F.  R.  Co.  v.  Richards  (Okla.),  575. 

PLEADING. 

See  ACTIONS;  DAMAGES. 

POLICE  POWER. 

See  CONSTITUTIONAL  LAW;  EMINENT  DOMAIN; 
RAILROADS. 
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POLICEMEN. 

See  ARRESTS  AND  PROSECUTIONS. 

PRESUMPTIONS. 

See  CARRIERS;  CROSSINGS;  FELLOW  SERVANTS; 
MASTER  AND  SERVANT;  NEGLIGENCE;  RAILROADS. 

PRIVATE  RAILROADS. 

See  LOGGING.  RAILROADS. 

PROCESS. 

See  VENUE. 

PROXIMATE  CAUSE. 

See  NEGLIGENCE. 

RAILROAD  COMMISSIONERS. 

Bill  filed  in  Federal  court  against  state  commission  to  restrain  it 
from  enforcing  railway  passenger  rates  established  by  such  com- 
mission, on  the  ground  that  such  rates  are  confiscatory,  is  not 
bad  as  an  attempt  to  enjoin  legislation  or  as  a  suit  against  the 
state.     Prentis  v.  Atlantic  Coast  Line  Co.  (U.  S.),  668. 

Federal  circuit  court  should  not  entertain  a  suit  by  which  in- 
junctive  relief  is  sought  against  railway  passenger  rates  as  fixed 
by  the  Virginia  State  Corporation  Commission,  in  advance  of 
an  appeal  to  the  highest  state  court  from  the  order  fixing  the 
rates.     Prentis  v.  Atlantic  Coast  Line  Co.   (U.   S.),  660. 

Injunction  relief  against  railway  passenger  rates  as  fixed  by  Vir- 
ginia State  Corporation  Commission,  when  Federal  Court  may 
grant.    Prentis  v.  Atlantic  Coast  Line  Co.  (U.  S.),  668. 

Res  judicata,  establishment  of  railway  passenger  rates  by  the 
Virginia  Corporation  Commission  is  not,  in  a  suit  which  seeks 
injunctive  relief  on  the  ground  that  Fuch  rates  are  confiscatory. 
Prentis  v.  Atlantic  Coa^t  Line  Co.  (U.  S.),  668. 

RAILROADS. 

See  ADVERSE  POSSESSION;  ARRESTS  AND  PROSECU- 
TIONS; BENEFICIAL  ASSOCIATIONS;  CARRIERS; 
CONSPIRACY;  JUDICIAL  NOTICE;  LEASES  AND  RUN- 
NING POWERS;  MASTER  AND  SERVANT;  NEGLI- 
GENCE; RIGHT  OF  WAY;  TAXATION;  YARDS. 

Charter  of  railroad  is  a  contract  between  it  and  the  state,  but 
is  subject  to  police  power  of  the  state.  People  v.  Illinois  Cent. 
R.  Co.  (111.),  141. 

Consolidation. 

Power  of  two  parallel  and  competing  railroad  companies  to  sub- 
scribe for  the  capital  stock  of  a  newly  created  railroad  company 
to  build  a  line  which  opens  and  serves  additional  territory,  and 
to  contribute  the  necessary  funds  for  the  construction  of  the 
new  line.  State  v.  Superior  Court  (Wash.),  349. 
Effect  of  failure   to   finish  railroad  within  five  years,  under  Conn. 

Gen.  St.  1888,  §  3440,  providing  that,  if  a  railroad  company  shall 

not  finish  its  road  in  five  years  from  the  filing  and  recording  of 

its  articles,  its  corporate  existence  and  powers  shall  cease.     New 

York,  etc.,  Ry.  Co.  v.  Motil  (Conn.),  557. 
Liability  of  purchaser  of  railroad  for  vendor's  debts,  or  obligations. 

Denver,  etc.,  R.  Co.  v.  Hannegan  (Colo.),  112. 
Power  of  railroad,  under  certain  statutes,  to  purchase  the  fee  simple 

to  land  for  roadbed.     New  York,  etc.,  Ry.  Co.  v.  Motil  (Conn.), 

557. 
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Presumption  created  by  the  pleadings  that  defendant  was  in  posses- 
sion of  and  operated  the  railroad  at  the  time  the  wrong  in 
question  was  omitted.  Johnson  v.  Southern  Pac.  R.  Co.  (Cal.), 
177. 

RAILROADS  IN  STREETS. 

See  EMINENT  DOMAIN;  STREET  RAILWAYS. 

Abutter's  right  to  sue  for  damages  to  his  property  from  use  of 
street  for  railroad  purposes  may  .be  lost  by  delay,  or  be  barred 
by  limitations;  limitations  running  from  the  first  occupancy  of 
street  for  such  purposes.  Denver,  etc.,  R.  Co.  v.  Hannegan 
(Colo.),  112. 

Damages. 

Inconvenience   to   general   public   from   authorized   occupancy   of 
street  for  steam  railroad  purposes,  right  of  city  to  recover  for. 
Denver,  etc.,  R.  Co.  v.  Hannegan  (Colo.),  112. 
Increase  in  traffic   over  railway  tracks  in  street  is  fairly  within 
the    original    servitude.      Denver,    etc.,    R.    Co.    v.    Hannegan 
(Colo.),  112. 
Vendor  and  lessee  of  railroad  are  not  liable  to  abutting  owner 
for  injuries  to  his  property  from  use  of  street  for  r&ilroad  pur- 
poses, where  the  street  has  not  been  subjected  by  either  to  any 
ether  or  different  servitude.     Denver,  etc.,  R.  Co.  v.  Hannegan 
(Colo.),  112. 
Obstructing   streets   by   cars   in   violation   of  law   is   negligence   as 

matter  of  law.     Houren  v.  Chicago,  etc.,  Ry.  Co.  (111.),  506. 
Overhead   railroad   street   crossing,   liability  of   railroad   for  injury 
to  traveler  from  its  failure  to  keep  in  repair.     Piver  v.  Pennsyl- 
vania R.  Co.  (N.  J.),  503. 
Power  of  city   to  authorize  use  of  street  for  steam  railroad  pur- 
poses.    Denver,  etc.,  R.  Co.  v.  Hannegan  (Colo.),  112. 
Remedy  of  abutter  where  operation  of  steam  railroad  in  street  will 
interfere   with   access   to   his   property   pending   the   payment    of 
damages.    Lund  v.  Idaho  &  W.  N.  R.  R.  (Wash.),  104. 
ReoavinV  of   streets  by  railroads,  validity  of  ordinance  requiring. 
People  V.  Illinois  Cent.  R.  Co.  (111.),  141. 

REBATES 

See  INTERSTATE  COMMERCE. 

RELEASED 

See  MASTER  AND  SERVANT;  PERSONAL  INJURIES. 

REMOVAL  OF  CAUSE. 

See  FEDERAL  JURISDICTION. 

RES  GEST-ffi. 

See  CARRIERS  OF  PASSENGERS. 

RES  IPSA  LOQUITUR. 

See  PRESUMPTIONS. 

RIGHT  OF  WAY. 

See     ADVERSE     POSSESSION;     CROSSINGS;    .EMINENT 
DOMAIN. 
Effect  of  certain   deed  to  railroad  was  not  reduced  by  the  prior 
description    of   the   premises   as   covered  by  the   location   of  the 
railroad.     New  York,  etc.,  Ry.  Co.  v.  Motil  (Conn.),  557. 
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Extinction  of  right  of  railroad  to  build  its  road  did  not  extinguish 
its  general  right  of  property  in  land  conveyed  to  it  in  fee.  New 
York,  etc.,  Ry.  Co.  v.  Motil  (Conn.),  557. 

Power  of  state  to  prescribe  the  conditions  upon  which  railroad 
companies  acquire  their  right  of  way,  and  validity  of  such  condi- 
tions, whether  right  of  way  is  acquired  by  4eed,  condemnation, 
or  otherwise.    New  York,  etc.,  R.  Co.  v.  Rhodes  (Ind.),  569. 

Provision  of  deed  to  railroad  that  it  was  to  trestle  a  pond  did  not 
reduce  its  title  from  a  fee.  New  York,  etc.,  Ry.  Co.  v.  Motil 
(Conn.),    557. 

RULES. 

See  ACCIDENTS  ON  TRACK;  MASTER  AND  SERVANT; 
STREET  RAILWAYS;  YARDS. 

RUNNING  POWERS. 

•      See  LEASES  AND  RUNNING  POWERS. 

SALES. 

See  RAILROADS. 

SLEEPING  CAR  COMPANIES. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

Person  permitted  to  sit  in  another  sleeper  until  the  junction  at 
which  her  sleeping  car  was  to  be  attached  to  the  train  was  reached 
could  not  hold  the  sleeping  car  company  responsible  for  the 
failure  of  the  railroad  company's  conductor  to  see  that  she  got 
into  proper  sleeper.  Cincinnati,  etc.,  Ry.  Co.  v.  Raine  (Ky.), 
603. 

SPURS  AND  SIDE  TRACKS. 

See  EMINENT  DOMAIN;  MASTER  AND  SERVANT. 

STATIONS  AND  DEPOTS. 

See     ADVERSE      POSSESSION;      COMMON      CARRIERS; 
FENCES;  MASTER  AND  SERVANT;  NEGLIGENCE. 
Person   accompanying   passenger   was   a   mere   licensee,   to   whom 

carrier  owed  no  duty  to  keep  waiting  room  and  its  approaches 

in  safe  condition.    Galveston,  etc.,  Ry.  Co.  v,  Matzdorf  (Tex.),  95. 
"Regular   station,"   question   for   jury  as   to   what   is   a.  -  Clark  v. 

Jonesboro,  etc.,  R.  Co.   (Ark.),  610. 
Station  in  question  was  a  "flag  station,"  and  not  a  "regular  station," 

within    Kirby's    Dig.    §    6612.     Clark  v.   Jonesboro,   etc.,    R.    Co. 

(Ark.),  610. 

STOCK,  INJURIES  TO. 

See  FENCES. 

Damages. 

Evidence  was  sufficient  to  justify  verdict  of  $465  against  defend- 
ant railroad.  McDonnell  v.  Minneapolis,  etc.,  Ry.  Co.  (N. 
Dak.),  471. 

Extra    care    required    in    rearing    sucking    colt,    the    increase    of 
one  of  the  animals  killed  by  defendant's  train.     McDonnell  z'. 
Minneapolis,  etc.,  Ry.   Co.   (N.  Dak.),  471. 
Duty  of  railroad  and   its   employees,   in  case  of   stock   trespassing 

upon  its  right  of  way,  is  to  exercise  ordinary  care  not  to  injure 

it  after  it  is  discovered  to  be  in  a  place  of  danger.     McDonnell 

V.  Minneapolis,  etc.,  Ry.  Co.  (N.  Dak.),  471. 
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Presumption  as  to  utility  of  sharp  blasts  of  engine  whistle  given 
to  clear  track  of  live  stock.  Texas  &  P.  Ry.  Co.  v.  Corn  (Tex.), 
468. 

There  was  evidence,  both  that  gate  in  right  of  way  fence  was  de- 
tective and  that  peril  of  the  cattle  was  discovered  in  time  bj 
trainmen.     Texas  &  P.  Ry.  Co.  v.  Corn  (Texas),  468. 

STOCKYARD  COMPANIES. 

See  LICENSEES. 

STOPPAGE  IN  TRANSITU. 

See   COMMON   CARRIERS. 

STREET  RAILWAYS. 

See  CARRIERS  OF  PASSENGERS;  CROSSINGS;  MASTER 
AND  SERVANT. 

Additional  Servitude. 

Use  of  highway  for  electric  street  cars  imposes  no  new  servitude 
upon  the  soil.     Currie  v.  Consolidated  Ry.  Co.  (C3onn.),  525. 

Burd^  of  Proof. 

Circumstances  of  accident,  where  driver  of  vehicle  in  street  was 
injured  by  fall  of  trolley  pole,  cast  the  burden  on  the  railway 
of   explaining   its   failure   to   immediately   stop   the  car,   or  to 
control  the  pole  by  the  rope.    Washington  v,  Rhode  Island  Co. 
(R.  I.),  231. 
Cars  must  at  all  times  be  kept  so  well  in  hand  as  not  to  expose 
other  users   of  streets  to  unreasonable  hazard.     Currie  v.  Con- 
solidated Ry.  Co.  (Conn.),  525. 

Contributory  Negligence. 

Attempting  to  cross  track  without  looking  for  cars,  after  driving 
covered  vehicle  near,  and  parallel  with,  track  for  about  three 
hundred  feet.     Tognazzi  v.  Mil  ford,  etc.,  Ry.  Co.  (Mass.),  530. 

Driver's  right  to  rely  on  watchfulness  and  prudence  of  motorman, 
and  on  his  ability  to  stop  car  within  reasonable  distance. 
Deitsch  v.  Trans  St.  Mary's  Tract.  Co.  (Mich.),  133. 

Duty  to  look  for  cars  before  driving  upon  track.  Deitsch  v. 
Trans  St.  Mary's  Tract.  Co.  (Mich.),  133. 

Guest  was  not  negligent  in  failing  to  warn  automobile  driver 
against  turning  from  behind  car  onto  opposite  track.  Chad- 
bourne  V,  Springfield  St.  Ry.  Co.  (Mass.),  202. 

Right  of  driver  of  vehicle  to  assume  that  if  a  street  car  ap- 
proaches the  motorman  will  exercise  reasonable  care  and  will 
not  run  into  his  vehicle.  Tognazzi  v.  Milford,  etc.,  Ry.  Co. 
(Mass.),  530. 

Right  to  attempt  to  drive  across  tracks  when  approaching  car 
is  in  sight.    Deitsch  v.  Trans  St.  Mary's  Tract.  Co.  (Mich.),  133. 

Right    to    drive    upon    or    across    tracks.     Deitsch   v.    Trans    St. 
Mary's  Tract.  Co.  (Mich.),  133. 
Duty  of  motorman  of  car,  when  passing  another  car  on  narrow 

bridge,  to  keep  his  car  under  sufficient  control  to  avoid  collision 

with   a   vehicle   that   might   be  approaching   behind   the   passing 

car,  and  which  might  turn  out  on  the  track  in  front  of  his  car. 

Chadbourne  v.  Springfield  St.  Ry.  Co.  (Mass.),  202. 

Duty  of  motorman  to  have  his  car  under  control,  in  anticipation 
of  the  crossing  of  teams  that  it  may  be  stopped  at  a  street 
junction  in  time  to  prevent  a  collision  with  team  that  may  .sud- 
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denly  be  turned  to  drive  over  track.     Denis  v,   Lewiston,   etc., 
Ry.  Co.  (Me.),  516. 

Evidence. 

In  action  for  injuries  sustained  in  collision  between  street  car 
and  another  vehicle  at  night  it  was  error  to  exclude  expert 
testimony  that  at  the  date  of  the  accident  searchlights  of  con- 
siderable illuminating  power  had  been  in  use  on  street  cars 
and  proved  satisfactory,  and  that  their  use  and  value  were 
generally  understood,  since  it  was  material  in  determining  as 
to  the  alleged  negligence  upon  which  the  action  was  based. 
Currie  v.  Consolidated  Ry.  Co.  (Conn.),  525. 
Exclusive  right  to  use  of  portion  of  street  occupied  by  its  tracks, 

street  railway  does  not  have.     Deitsch  v.  Trans  St.  Mary's  Tract. 

Co.  (Mich.),  133. 

Lights. 

Duty  to  equip  cars  with  particular  kind  of  headlight.  Currie  v. 
Consolidated  Ry.  Co.  (Conn.),  525. 

Headlight  for  cars,  duty  to  furnish  such  that  will  enable  motor- 
men  to  see  far  enough  ahead  to  do  what  ordinary  care  may 
demand  in  order  to  avoid  collisions  with  other  vehicles.  Currie 
V.  Consolidated  Ry.  Co.  (Conn.),  525. 

Mutual  Rights. 

Mutual  rights  and  duties  of  those  in  charge  of  street  cars  -and 
other  users  of  street.  Denis  v.  Lewiston,  etc.,  Ry.  Co.  (Me.), 
516. 

Regulation  of  operation  of  street  railway  line,  authority  of 
municipality  with  respect  to.  City  of  Erie  v.  Erie  Traction  Co. 
(Pa.),  121. 

Right  of  municipality  to  regulate  operation  of  street  railway  line 
as  affected  by  Pa.  Const.,  art.  17,  §  9,  forbidding  the  construction 
of  a  street  railway  without  the  consent  of  the  local  authorities, 
and  which  deals  only  with  the  "construction"  of  street  railways. 
City  of  Erie  v.  Erie  Traction  Co.  (Pa.),  121. 

Right  of  way  as  between  cars  and  other  vehicles.  Deitsch  v. 
Trans  St.  Mary's  Tract.  Co.  (Mich.),  133. 

Right  to  operate  its  cars,  without  municipal  consent,  by  contract 
for  joint  use  of  tracks  of  another  company,  street  railway  com- 
pany which  has  lost  the  municipal  consent  to  use  of  streets  it 
once  had  cannot  secure.  City  of  Erie  v,  Erie  Traction  Co.  (Pa.), 
121. 

a 

Use  of  tracks  by  other  companies  without  municipal  consent,  right 
of  street  railway  company  to  permit.  City  of  Erie  v.  Erie  Trac- 
tion Co.  (Pa.),  121. 

Violation  of  rule  prohibiting  the  operation  of  two  cars  on  a  narrow 
bridge  at  the  same ^  time  was  some  evidence  of  negligence  in  the 
operation  of  the  car  which  collided  with  an  automobile  on  the 
bridge.     Chadbourne  v.   Springfield   St.   Ry.   Co.   (Mass.),  202. 

STREETS  AND  HIGHWAYS. 

See  CROSSINGS. 

SUNDAY   LAWS. 

See  COMMON  CARRIERS. 
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TAXATION. 

See  INTERSTATE  COMMERCE. 
Exemptions. 

Intention  to  exempt  from  a  franchise  tax  cannot  be  gathered 
from  certain  provisions  of  appellants'  railway  charter. 
Honolulu,  etc.,  Co.  v.  Wilder  (U.  S.),  118. 

Gross  earnings  of  railroad,  what  constitute.  State  v.  Minnesota  & 
I.  Ry.  Co.  (Minn.),  273. 

Gross  receipts  from  labor  and  work  train  service,  and  materials 
furnished  in  maintaining  laying,  surfacing,  extending,  and  taking 
up  spur  tracks  for  private  parties,  is  no  part  of  the  gross  earnings 
forming  the  basis  of  the  3  per  cent,  tax,  under  Minn.  Gen.  St. 
1894,  §  1667.    State  v.  Minnesota  &  I.  Ry.  Co.  (Minn.),  273. 

TICKETS  AND  FARES. 

See  RAILROAD  COMMISSIONS. 

Passes. 

Free  passes,  suit  to  compel  specific  performance  of  carrier's 
agreement  to  issue  was  not  brought  within  original  jurisdiction 
of  Federal  Circuit  Court,  as  one  arising  under  Constitution  or 
laws  of  the  United  States,  by  certain  allegation  of  the  bill. 
Louisville  &  N.  R.  Co.  v.  Mottley  (U.  S.),  38. 
Same  fare  can  be  charged  for  part  of  mile  as  is  charged  for  whole 

mile,  under  Kirby's  Dig.,  §  6611,  authorizing  railroad  companies  to 

-make     certain     charges     "per    mile"     for    carrying     passengers. 

Jonesboro,  etc.,  R.  Co.  v.  Brookfield  (Ark.),  31. 

TORTS. 

See  MASTER  AND  SERVANT. 

TRESPASSERS. 

See  STOCK,  INJURIES  TO. 

Certain  instruction  was  erroneous  because  a  railroad's  liability  to  a 
trespasser  is  based  on  injuries  wantonly,  as  distinguished  from 
negligently,  inflicted.     Southern  Ry.  Co.  v.  Fisk  (C.  C.  A.),  148. 

Duty  of  trainmen  to  trespassers  on  track,  not  at  or  near  a  public 
highway.    Southern  Ry.  Co.  v.  Fisk  (C.  C.  A.),  148. 

Ejection. 

Defendant  railroad  was  not  entitled  to  a  directed  verdict  on  the 
ground  that  the  ejected  trespasser  and  the  brakeman  who 
ejected  him  were  co-trespassers,  nor  upon  the  opening  state- 
ment of  plaintiff's  counsel  as  to  the  motive  whith  actuated  the 
brakeman,  nor  because  of  a  rule  of  defendant  forbidding  brake- 
man  to  eject  any  person  from  a  train  except  by  direction  of  the 
conductor  and  in  his  presence.  Barrett  r.  Minneapolis,  etc., 
Ry.  Co.  (Minn.),  310. 
No  cause  of  action  against  railroad  for  death  of  person  riding  on 

engine    of   passenger   train   by   invitation   of   trainman,   resulting 

from  derailment  of  train  caused  bv  defective  condition  of  track. 

Morris  v.  Georgia  R.  &  B.  Co.  (Ga.>,  209. 

Who  Are. 

Person  riding  on  engine  of  passenger  train  by  invitation  of  train- 
man.    Morris  v.  Georgia  R.  &  B.  Co.  (Ga.),  209. 

TRIAL. 

See  TRESPASSERS. 
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TRUSTS. 

See  RAILROADS. 

VENDOR  AND  PURCHASER. 

See  COMMON  CARRIERS. 

VENUE. 

Certain  corporation  created  by  an  act  of  Congress  was  suable  in 
northern  district  of  Texas  under  act  of  March  11,  1902,  and  Tex. 
Civ.  Stat,  arts,  1222,  1223,  as  being  a  resident  of,  and  doing 
business  in,  that  district,  and  having  an  agent  there  upon  whom 
service  could  properly  be  made.     Dunn  v.  Meek  (U.  S.),  532. 

VOLUNTEERS. 

See  MASTER  AND  SERVANT. 

YARDS. 

Where  defendant  railroad  company  and  the  railroad  company  by 
which  plamtitt  was  employed  jointly  used  the  tracks  in  a  rail- 
road yard  at  the  place  of  a  collision  between  a  train  of  each  com- 
pany in  which  plaintiff  was  injured,  plaintiff  was  entitled  to 
recover  against  defendant  company  on  proof  that  it  caused  the 
collision  by  failing  to  comply  with  the  rules  and  regulations 
adopted  by  the  two  companies  for  use  in  the  yard  in  order  to 
guard  against  collision.  Clay  v.  Western  Maryland  R.  Co. 
(Pa.),  1. 
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